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KING'S  BENCH  DIVISION. 

Monday,  May  13,  1901. 

(Before  Lord  Alvbbstoke,  C.J.,  Lawbancb  and  Phillixobb,  J  J.) 

Wbathbbitt  (app.)  v.  Cantult  (resp.)  (a) 

Bye-laws — House  let  in  lodgings  or  occupied  hy  members  of  more 
than  one  family — Ptiblic  Health  {Loiidon)  Act,  1891  (54  c&  55 
Vict.  c.  76),  s.  94. 

A  block  of  artisans^  dwellings  was  divided  into  double  and  single 
roomed  tenements,  each  of  which  was  occupied  by  one  family. 
A  w.c,  sink,  waier,  and  dtLst  shoot  were  fu/mished  on  each  floor 
for  the  use  in  common  of  three  or  four  tenements.  The  landlord 
did  not  live  on  the  premises,  but  there  was  a  caretaker  who 
(inter  alia)  cleaned  the  commion  passages,  staircases,  and  w.c.^s. 

Held  that  the  block  was  not  a  house  let  in  lodgvrpgs  or  occupied  by 
members  of  more  than  one  family  vrithin  sect.  94  of  the  Public 
Health  {Landm)  Act,  1891. 

CASE  stated  on  a  sammons  on  a  complaint  preferred  by  the 
appellant  nnder  bye-laws  made  by  the  vestry  with  respect 
to  houses  let  in  lodgings  or  occapied  by  members  of  more  than 
one  family,  pursuant  to  sect.  94  of  the  Public  Health  (London) 
Act,  1891,  charging  the  respondent  that  he,  being  the  landlord  of 
the  lodging-house.  Artisans'  Dwellings,  Gun-street,  failed  to 
famish  the  sanitary  authority  after  notice  with  particulars  with 
reqpect  to  such  house,  contrary  to  the  bye-laws. 

Upon  the  hearing  of  the  complaint  the  following  facts  were 
proved:— 

Artisans'  Dwellings,  Gun-street,  consist  of  two  blocks  of 
buildings,  the  fronts  of  which  abut  on  Gun-street  and  the  backs 

(a)  Reported  by  W.  db  B.  Hebbbbt,  Esq.,  Barriiter«At-Law« 
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Wbathbbitt  on  another  street.     No.  2  blocks  the  sabject  of  the  summons  and 

^'  complaint^    is    entered  directly   from   Grun-street   by  a   single 

ANTLAT.    QQ^j-ance.      There  is  a  front  door  to  the  entrance^  but  no  means 

1901.        of  fastening  the  same  beyond  a  Norfolk  latch.      The  figure  2  is 

affixed  to  the  transom  of  the  door  frame.     The  entrance  passage 

LodgiMe^   branches  into  two  passages  about  the  centre  of  the  buildings  and 

House       there  are  two  double-roomed  tenements  and  one  single-roomed 

occupied  by   tenement  on  each  outer  side  of  the  passage   and  one   single- 

***/aw»!a«^^  roomed  tenement  between    the   two   single-branched   passages. 

Public  Health  ^his  is  the  arrangement  on  each  of  the  four  floors. 

(London)  Act,      Each   of  the  two-roomed   tenements   and  the   single-roomed 

^^v^T^^f^^  tenements  is  let  to  a  separate  family.     Thus,  No.  1,  consisting  of 

8.  94.    '    ^^^  rooms,  was  occupied  by  a  man,  wife,  and  four  children,  and 

No.    2,   consisting  of  two  rooms,   by   a   man,   wife,  and  three 

children.     The  two-roomed  tenements  are  let  at  a  weekly  rent  of 

6^.  and  6^.  6d.  a  week,  and  the  single-roomed   tenements  at 

4^.  6d.  a  week. 

At  the  back  end  of  each  passage  on  each  of  the  floors  there  is 
a  w.c,  sink,  water  tap,  and  dust  shoot  opening.  On  the  south 
side  this  convenience  serves  for  the  use  in  common  of  four  tene- 
ments, and  on  the  north  side  for  the  use  in  common  of  three 
tenements.     The  staircases  and  passages  are  used  in  common. 

The  tenements  are  generally  occupied  by  a  class  of  people  who 
are  not  cleanly  in  their  habits. 

The  landlord  does  not  live  on  the  premises.  A  caretaker  lives 
on  the  ground  floor  who  attends  to  minor  repairs.  He  has  no 
power  to  let  the  premises,  but  he  receives  deposits  from -tenants, 
and  without  the  authority  of  the  landlord  has  let  four  tenements 
furnished  at  78.  per  week.  He  also  cleans  the  common  passages 
and  staircases  and  water-closets. 

The  names  of  the  occupiers  of  the  various  tenements  in  the 
building  appear  on  the  rate  book,  and  each  of  the  tenements  is 
rated  separately,  but  the  landlord  compounds  for  the  rates. 

On  behalf  of  the  respondent  it  was  contended  that,  as  the 
tenements  were  in  separate  sets  and  the  landlord  did  not  reside 
on  the  premises,  the  building  was  not  a  lodging-house ;  that  the 
bye-laws  were  not  intended  to  apply  to  houses  of  this  character, 
but  to  lodging-houses  where  people  are  there  in  common ;  and 
that,  under  the  authority  of  the  various  cases  decided  under  the 
Registration  of  Electors  Acts,  the  tenements  were  separate 
dwelling-houses,  although  they  were  not  actually  separated,  and 
that  the  principles  laid  down  in  the  cases  of  Bradley  v.  Baylia  ; 
Morfee  v.  Novis ;  and  Kirby  v.  Biffen  (46  L.  T.  Rep.  253 ; 
8  Q.  B.  Div.  195) ;  and  in  Ancketill  v.  Baylis  (48  L.  T.  Rep. 
342  ;  10  Q.  B.  Div.  577),  decided  under  the  Acts  relating  to  the 
registration  of  electors;  and  in  the  Yorkshire  Fire  and  Life 
Insurance  Society  v.  Olayton  (45  L.  T.  Rep.  697;  8  Q.  B.  Div. 
421)  applied. 

On  behalf  of  the  appellant  it  was  contended  that  the  definition 
given  in  the  bye-laws  that  "  lodging-house  ^'  means  '^  a  house  or 
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^rt  of  a  house "  which  is  "  lefc  in  lodgings  or  occapied  by  Wiathibitt 
members  of  more  than  one  family  '^  applied  to  the  premises  in  ^- 

question ;  that  the  term  "  hoase  "  in  the  definition  meant  the  whole        ^^ 
building;  and  that  the  word '' hoase ''  mnst  be  interpreted  iu        1901. 
accoi^ance  with  the  general  meaning  of  the  term  in  the  Public        ~~  ^ 
Health  (London)  Act^  1891^  where  it  applies  to  the  whole  bnilding,   i^dgiv^a-^ 
B8,  for  instance^  in  sects.  87  and  48^  where  it  was  clearly  dis-       House 
tingaished  from  the  "dwelling-house,"  and  sect.  141,  where  the   oceupMhy 
term  "  master  of  the  house  *'  would  apply  to  the  respondent  in  *^*ySJj[J{!l!_r** 
this  case.     The  cases  decided  nnder  the  Registration  of  Electors  Public  Health 
Act  defining  ''  dwelling-house  "  and  "  lodgings  '*  only  applied  to  (London)  Ad, 
the  particular  purpose  for  which  they  were  decided,  and  had  no  ^^yl^^^^f^^ 
general  application.     In  the  cases  decided  under  the  Lodgers'       «/94. 
Goods   Protection   Act  the  term  'Modger^'  had  been  given  a 
wider  signification    than    under    the    Registration    Acts.      In 
support  of  these   contentions  the  following  cases  were  cited  : 
Attorney -General    v.    Mutual    Tontine    Westminster    Chambers 
Association  (35  L.  T.  Rep.  224;    1   Ex.   Div.   469);    Ness  v. 
Stephenson  (9  Q.  B.  Div.  245) ;  Boots  v.  Beaumont  (51  J.  P. 
197)  ;  and  Kimber  v.  Admans  (82  L.  T.  Rep.  186 ;  (1900)  1  Ch. 
412). 

llie  magistrate  was  of  opinion  that  the  case  came  under  the 
proposition  laid  down  in  Bradley  v.  Baylis,  as  the  landord  did 
not  reside  on  the  premises,  and  these  residences  could  not  there- 
fore be  considered  to  be  a  lodging  within  the  meaning  of  the  bye- 
laws  made  by  the  vestry  under  the  Public  Health  (London)  Act, 
1891^  and  he  therefore  dismissed  the  summons. 

By  the  PubUc  Health  (London)  Act,  1891  (54  &  55  Vict.  c.  76), 
s.  94  : 

(1)  Every  Mnitary  aothority  shall  make  and  enforce  laoh  bye- laws  as  are  requisite 
for  the  following  matters  (that  Is  to  say)  :  (a)  For  fixing  the  namber  of  persons  who 
may  oocnpy  a  house  or  part  of  a  house  which  is  let  in  lodgings  or  occupied  by 
members  of  more  than  one  family,  and  for  the  separation  of  the  sexes  in  a  house  so 
let  or  occupied ;  (6)  for  the  registration  of  houses  so  let  or  occupied ;  (c)  for  the 
inspection  of  such  houses;  (<0  for  enforcing  drainage  for  such  houses,  and  for 
promoting  cleanliness  and  rentilation  in  such  houses ;  («)  for  the  cleansing  and  lime- 
washing  at  stated  times  of  the  premises;  (/)for  the  taking  of  precautions  in  case  of 
sny  infectious  disease.  (2)  This  section  shall  not  apply  to  common  lodging-houses 
within  the  Common  Lodging  Houses  Act,  1851,  or  any  Act  amending  the  same. 

By  the  bye-laws  made  in  pursuance  of  the  Public  Health 
(London)  Act,  1891  with  respect  to  houses  let  in  lodgings  or 
occupied  by  members  of  more  than  one  family,  a  lodging-house 
is  exempted  from  their  operation  where  the  rent  or  charge 
payable  by  each  lodger,  and  exclusive  of  any  charge  for  use  by 
such  lodger  of  any  furniture,  is  at  the  rate  of  7s.  6d.  per  week  or 
upwards,  and  where  the  rent  or  charge  payable  by  each  lodger, 
and  inclusive  of  any  charge  for  use  by  such  lodger  of  any  furni- 
ture, is  at  a  rate  exceeding  10s.  per  week. 

The  regulations  contained  in  these  bye-laws  related  to  the 
fixing  of  the  number  of  persons  who  might  occupy  the  premises, 
the  registration  of  such  houses,  and  their  inspection,  draining, 
cleansing,  &c. 

B  2 
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WsATHSBiTT      Moomorran,  K.C.  {Corrie  Orant  with  him)  for  the  appellant. — 
Curr'         '^^^  point  here  is  whether  certain   bye-laws  made  nader  the 

'    Public     Health    (London)    Act,    1891,    as    to    houses    let    in 

1901.       lodgings  apply  to  these  artisans'  dwellings.      He  referred  to 

B  fll^«-    ^^^^iQ  Health  (London)  Act,  1891  (54  &  55  Vict.  o.  76),  s.  94. 

jMdgin^i-^    The  word  "house'*  has  very   different  meanings  in  different 

ffottsa       statutes,  and  you  have  to  look  at  the  object  which  the  statute 

oceupied  by   has  in  view  in  order  to  see  what  it  means.     In  the  case  of  Grant 

'^ar^^^'^'  Langston  (82  L.  T.  Rep.  629;  (1900)  A.  0,383)  the  Lord 

PvbUe  Heaiih  Chancellor  said :  "  A  hundred  years  ago  there  was  not  much 

(London)  Act,  difficulty  in  Saying  what  was  a  house,  but  builders  and  architects 

VieTcftt^  have  so  altered  the  construction  of  houses,  and  the  habits  of 

8.94,    '    people  have    so    altered   in   relation   to   them,   that    the   word 

"  hous-3  "  has  acquired  an  artificial  meaning,  and  the  word  is  no 

longer  the  expression  of  a  simple  idea,   but  to  ascertain  its 

meaning  one  must  understand  the  subject-matter  with  respect  to 

which  it  is  used  in  order  to  arrive  at  the  sense  in  which  it  is 

employed  in  the  statute.*'      This  statute   is  intended  to  apply 

to   lodging-houses    or  houses  let    in   lodgings   which  are   not 

common  lodgings.      In    Attomey-Qeneral    v.    Mutual   Tontine 

Westminster  Chambers  Association  (35  L.  T.  Bep.   224;  1  Ex. 

Div.  469)  a  lodging  of  this  character  was  held  to  be  one  house. 

That  was  a  block  of  buildings  of  residential  flats,  and  the  Court 

of  Appeal  held  that  for  the  purpose  of  inhabited  house  duty  that 

was  one  house.     Again,  in  Eimber  v.  Admans  (82  L.  T.  Rep. 

136 ;  (1900)  1  Ch.  412)  the  Court  of  Appeal,  affirming  a  decision 

of  Cozens-Hardy,  J.    held  that  a   building   containing   several 

residential  flats  constitutes  only  one  house  within  the  meaning  of 

the  word  '*  house  '^  in  a  covenant  not  to  erect  more  than  a  certain 

number  of  houses,   unless  there  is  some  context  which   cuts 

down  or  alters  the  popular  interpretation  of  the  word.     [Lord 

Alvebstokx,  C.J.  referred  to  Rogers  v.  Hosegood  (83  L,  T.  Rep. 

186 ;    (1900)  2   Ch.  388.)]      He  referred  to  the  bye-laws  in 

question.      It  is    submitted    that,    the   object  of   the   statute 

being  the  sanitary  supervision  of  the  dwelling-houses  especially 

of  the  poorer  classes,  any  house  which  is  let  in  lodgings,  which 

is  sublet  in  rooms,  or  sublet  even  in  sets  of  rooms,  if  it  is  one 

building,  is  to  be  dealt  with  as  a  house  for  this  purpose.     This  is 

a  house  occupied  by  members  of  more  than  one  family,  and  for 

that  reason  the  magistrate  should  have  convicted.     He  referred 

to  Boots  V.  Beavmont  (51  J.  P.  197). 

C  A,  Russelly  K.C.  {B.  Bv/rleigh  Muir  and  G.  J.  B,  Hurst  with 
him)  for  the  respondents. — What  has  to  be  considered  is  whether 
for  the  purposes  of  this  statute  this  is  a  house  let  in  lodgings 
or  occupied  by  members  of  more  than  one  family.  It  is  sub- 
mitted that  the  way  in  which  the  appellant  seeks  to  describe 
this  building  has  no  relation  whatever  to  the  objects  of  this 
statute.  All  places  of  this  kind,  whether  they  are  artisan's 
dwellings  or  residential  flats,  would  be  occupied  by  members 
of  more  than  one  family.     The  real  purpose  of  the  statute  is  to 
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introdace  restrictions  whdre  there  is  an  occupatiou  by  members  Wbathkbitt 
of  more  tban  one  family  of  the  tenement,  which  is  intended  for          ^- 
separate  occupation.     [He  was  stopped.]  

Macmorranf  K.O.  in  reply.  lOOi. 

Lord  Alvbbstonk,   O.J.  —  I  think  now  this  case  has  been        — " 
argued  out  that  there  really  is  no  difficulty  in  it.     I  do  not  think   i^dginga^ 
that  any  of  the  cases  on  the  meaning  of  the  word  ''  house,'^  for       House 
the  purpose  of  particular  statutes,  help  us.     I  think  we  have    occupied  by 
really  to  look  to  see  what  the  object  of  this  legislation  was,  and    )5|J^i«_ 
then   construe   the  words  with  reference  to   the  object  of  the  Public  Bealih 
legislation.     By  sub-sect.   1  of  sect.  94  of  the  Public   Health  (London)  Ad, 
(London)  Act,  1891,  "  Every  sanitary  authority  shall  make  and  ^^^^7^^^^^^ 
enforce  such  bye-laws  as  are  requisite  for  the  following  matters       «.*94. 
(that  is  to  say) :  (a)  For  fixing  the  number  of  persons  who  may 
occupy  a  house  or  part  of  a  house  which  is  let  in  lodgings.^^     I 
think  the  object  of  this  legislation  was  to  control  the  number  of 
people  who   should   occupy   a  tenement,  which   may  fairly  be 
described  as  a  separate  house,  and  that  is  shown  by  the  words 
''part  of  a  house  which   is  let  in  lodgings.''     Speaking  for 
myself,  I  do  not  draw  any  distinction  between  the  words  "  let  in 
lodgings''  or  "  occupied  by  members  of  more  than  one  family," 
except  that  one  state  of  facts  may  bring  it  within  one  set  of 
words,  and  another  state  of  facts  may  bring  it  within  the  other. 
But  whether  the  lodgings  are  furnished  or  unfurnished  for  the 
purpose  of  this  section,  seems  to  me  to  make  no  difierence.     I 
think  I  must  find,  in  order  to  bring  it  within  the  section,  either 
a  house  which  is  itself  let  in  lodgings,  or  a  part  of  a  house 
which  is  let  in  lodgings.    It  is  said  when  you  come  to  deal  with 
the  facts  of  this  case  that  you  are  to  look  at  the  whole  structure 
and  regard  the   whole   building  of  bricks  and  mortar  as   one 
honse^  and  then,  if  you  find  it  subdivided  inside,  it  is  a  house 
which  is^  a  part  of  which   is,  let  in  lodgings.     I  do  not  call 
attention  to  the  extraordinary  result  of  that  argument  except  for 
the  purpose  of  trying  to  see  why  the  Legislature  should  have 
put  in  those  limiting  words,  but  one  cannot  help  seeing  that,  if 
Mr.  Macmorran's  view  is  right,  there  might  be  some  very  large 
structure  of  absolutely  residential  flats,  and,  if  any  one  of  them 
was  let  in  lodgings,  the  whole  of  them  must  come  in  for  the  purpose 
of  this  section.    Further  than  that,  I  cannot  help  thinking  that 
there  is  a  good  deal  in  the  view  that,  although  the  Legislature 
might  have  imposed  a  limit  to  the  value  in  every  case,  either 
lodgings  let  at  a  certain  rent,  or  houses  occupied  by  members  of 
more  than  one  family,  or  a  house — that  is  to  say,  a  separate 
tenement — let  at  a  certain  rent,  yet  still  when  you  find  these 
general  words,  yon  would  expect  to  find  them  applicable  to 
a  given  subject-matter,  and  not  to  a  subject-matter  limited  by 
some  pecuniary  standard.     I  think,  when  you  look  at  the  facts 
of  this  case,   this   building  is  a  collection   of  houses   for  the 
purpose  of  this  section.     There  is  no  front  door.    There  is  a 
common  passage'  and  common  staircdises.      On  those  common 
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WiATHXBiTT  passages  and  common  staircases  open  a  number  of  front  doors^ 

**         which  may  be  locked,  and  the  dwellings  are  separately  occupied 

AMTLAT.    i^y  their  tenants.      If  any   one   of  those   dwellings   is   let  in 

1901.       lodgings,  or  if  a  room  is  occupied  by  members  of  more  than  one 

family,   then  the  particular  landlord  of  that  particular  house 

LodflSuw—  would  come  within  the  terms  of  the  section.  In  my  opinion,  it 
House  IS  going  too  far  to  say  that  the  whole  structure  of  bricks  and 
occupied  by  mortar  is  a  house  or  part  of  a  house  let  in  lodgings,  or  occupied 
^"^  ^^u!^*  ^y  members  of  more  than  one  family,  simply  because  there  are 
PubUe  Health  Separate  tenements  and  separate  occupations  under  the  circum- 
(London)  Act,  stances  stated  in  this  case.  I  think,  therefore,  the  judgment  of 
^^v^T^^ii^  the  magistrate  was  right. 

*«.  94.    '        Lawrancb,  J. — I  am  of  the  same  opinion. 
Phillimoee,  J, — I  agree. 

Appeal  dismissed. 
Solicitors :  J.  A.  Johnson ;  Field,  Boscoe,  and  Co.,  for  Medwin 
and  Co,,  Horsham. 


CROWN  CASES  RESERVED. 
Saturday,  May  18,  1901, 

(Before  Lord  Alverstone,  C.J.,  Mathew,  Wills,  Gbanthah^ 

and  BiGHAM,  JJ.) 

Rex  V,  GosNETT.  (a) 

False  pretences — Obtaining  goods  or  credit — False  cheque — Cheque 
drawn  on  closed  account — 24  ^  25  Vict,  c,  96,  s,  88. 

To  obtain  goods  in  exchange  for  a  cheque,  falsely  representing  that 
the  cheque  will  be  honoured  on  presentation,  is  to  obtain  goods, 
not  credit,  by  false  pretences,  A  person  in  payment  for  certain 
goods  gave  a  cheque  drawn  on  a  bank  at  which  he  represented 
thai  lie  had  an  account,  "knowing  that  his  account  had  been 
closed,  and  that  the  cheque  would  not  be  honoured. 

Held,  that  the  offence  was  not  obtaining  credit  but  goods  by  false 
pretences,  and  that  there  wa^  evidence  on  which  he  could 
properly  be  convicted  of  that  offence, 

THE  &ct8  of  this  case,  stated  by  the  Deputy-Chairman  of  the 
Worcester   Quarter   Sessions,  were,   so   far  as  they  ape 
material,  as  follows : — 

Thomas  Gosnett  was  indicted  for  obtaining  goods  from  Thomas 

(a)  Raported  by  A.  A.  Bbthukb  Esq.,  BarriBtor-at-Law 
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Travin  by  false  pretences.     The  proseoator  Travin  had  a  quantity        K«x 
of  old  iron  which  the  prisoner  had  agreed  to  buy  for  11.  17«.     -  gJ^TT 

The   iron   was   at   the  prosecutor^s   farm^   and  on  making  the        

bargain  the  prisoner  paid  10^.,  and  agreed  to  pay  the  balance       1901. 
when  he  removed  the  iron.     On  the  Ist  day  of  January,  1901,        Z~r 
the  prisoner  came  to  the  prosecutor's  farm  with  a  cart  for  the   preUnces-- 
purpose  of  taking  away  the  iron,  and,  while  the  iron  was  being    Obtaining 
loaded  on  to  the  cart,  the  prisoner,  after  some  conversation  about     ^°^f?,^ 
payment,  wrote  and  gave  to  the  prosecutor  a  cheque  for  11.  78.,    c}^^^g  ^n 
drawn  on  a  bank  at  Tewkesbary,  saying  that  the  cheque  was    overdrawn 
"  all  right.*'     On  the  prosecutor  presenting  the  cheque  it  was    a«»uut-- 
dishonoured,   the  fact  being  that  the  prisoner  had  opened  an  .^  |^  ^  ^  ' 
account  at  the  bank  in  August,  1899,  that  the  account  was  over- 
drawn in  October,  1899,  and  closed  by  order  of  the  manager, 
and  that  the  bank  had  sued  the  prisoner  for  the  amount  of  the 
overdraft. 

It  was  contended  in  defence  that  the  property  in  the  iron  had 
passed  before  the  cheque  was  given,  and  that  therefore  the  iron 
was  not  obtained  on  a  representation  that  the  cheque  would  be 
met. 

The  jury  found,  in  answer  to  questions  put  to  them  by  the 
deputy-chairman,  (1)  that  the  intention  of  the  parties  was  that 
the  iron  should  remain  the  prosecutor's  property  till  the  whole  of 
the  purchase  money  had  been  paid ;  (2)  that  the  prosecutor  had 
not  parted  with  the  possession  or  control  of  the  goods  at  the 
time  when  the  cheque  was  tendered ;  (3)  that  the  prisoner  was 
aware  that  the  banking  account  had  been  closed  in  October, 
1899,  and  that  the  cheque  which  he  drew  would  not  be  honoured ; 
(4)  that  the  prosecutor  parted  wii-h  the  iron  by  reason  of  the 
false  statements  made  to  him  with  reference  to  the  said  banking 
account  and  cheque;  and  (5)  that  the  prisoner  intended  through- 
out to  defraud  the  prosecutor.  The  jury  found  the  prisoner 
guilty. 

The  question  for  the  opinion  of  the  Court  was  whether,  upon 
the  facts  stated  and  the  findings  of  the  jury,  the  prisoner  was 
rightly  convicted  or  not. 

F.  W.  Sherwood  for  the  prisoner.— There  was  no  evidence  on 
which  the  jury  could  find  that  the  iron  was  obtained  by  false 
pretences.  The  evidence  was  that  the  cheque  was  given  after 
the  loading  of  the  goods  on  to  the  cart  had  commenced,  and,  as 
the  loading  of  the  iron  showed  that  the  prosecutor  had  parted 
with  the  property  in  it,  the  evidence  was  that  the  goods  were  not 
obtained  by  giving  the  cheque.  The  offence,  if  the  prisoner 
committed  any,  was  not  obtaining  goods  by  false  pretences,  but 
obtaining  credit  by  fraud.  He  referred  to  Archbold's  Criminal 
Pleading,  2l8t  edit.,  p.  567. 

J.  B.  Matthews,  for  the  Crown,  was  not  called  upon  to  argue. 

Lord  Alvbrstone,  C.J. — The  prisoner  was  indicted  for  obtain- 
ing a  quantity  of  iron  by  false  pretences.  The  jury  found  that 
the  bargain  was  that  the  iron   was  to  remain  the  probccutor^s 
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"Bkx        property  until  all  tlie  money  had  been  paid.     They  also  found 

••  that  the  prosecutor  parted  with  the  property ;  and,  lastly,  they 

_   *     found   that  the  prosecutor  parted  with  the  property  on   the 

1901.        representation  of  the  prisoner  that  the  cheque  would  be  paid 

jj—        when  presented.     The  contract  for  sale  was  that  the  prisoner 

pretMcn^    should  pay  lOa,  on  account,  and  the  balance  when  he  came  to 

Obtaining     take  away  the  iron.     It  has  been  argued  that  there   was   no 

goodi  or      evidence  that  the  prisoner  said  that  he  would  pay  when  he  came 

m!f!l"L    for  the  iron.     But  it  appears  on  the  facts  stated  that  while  the 

wwdrawn    loadmg  was  in  progress  the  prisoner  wrote  the  cheque  m  ques- 

aeeoune--     tion^  and  on  these  facts  I  think  that  it  is  clear  that  the  prose- 

^et^^^^  cutor  would  not  have  allowed  the  iron  to  go  unless  something 

'  '     '    had  been  said  about  payment.     The  conviction  was  clearly  right ; 

there  was  evidence  on  which  the  jury  could  find  as  they  did. 

Mathbw,  Wills,  Grantham,  and  Bigham,  JJ.  concurred. 

Solicitors  for  the  Grown,  Bobbins,  Billing,  and  Co.,  for  Curlier, 

Davis,  and  Curlier,  Worcester. 

Solicitor  for  the  prisoner,  A.  Arrowsmilh  Maund,  Worcester. 


KING'S  BENCH  DIVISION. 

Wednesday,  May  8,  1901. 

(Before  Lord  Alvbrstonb,  G.J.  and  Lawrancb,  J.) 

GoLLiKS  (app.)  t\  HoBNSET  Urban  DISTRICT  CouNciL  (resps.).  (a) 

Towns  Improvemenl  Clauses  Act,  1847 — Defacing  name  in  street 
— Naming  of  new  street — Bight  of  local  authority  to  name — 
Defacing  of  name  by  owner  of  street — Offence — 10  ^^  H  Vict. 
c.  34,  «•  64. 

SecL  64  of  the  Towns  Improvement  Clauses  Act,  1847  {incorpo^ 
rated  with  the  Public  Health  Act,  1873  by  sect.  160  of  the 
latter  Act)  imposes  upon  the  local  authority  the  duty  of  putting 
up  the  name  of  every  street,  and  imposes  a  penalty  upon  every 
person  who  pulls  dotvn  or  defaces  the  name  so  put  up. 

A  landowner  laid  out  a  new  street,  and  on  the  plan  submitted  to 
and  approved  by  the  local  authority  the  Hreet  was  named 
IT-orentia,  and  this  name  was  put  up  by  the  owner  on  a  board 
fiated  to  a  post  in  the  street. 

(«>  Rspwtoa  by  W.  W«  Om«.  Em^,  Bartistaiwal-LAw. 
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The  local  authority  afterwards  determir^d  that  the  street  should  be  Collins 

called  C, -avenue,  but  the    owner  objected  and  said  he  would  _    ^- 

remove  that  name  if  put  up.  =^»X 

The  local  authority  put  up  the  name  0, -avenue  on  a  board  affixed  Dibtbigt 

to  a  house  belonging    to  the  owner,  and  the  owner  caused  the  Council. 
name  to  be  painted  out. 

Held,  thai  the  local  authority  having  put  up  the  name,  the  owner, 
in  defacing  the  name  so  put  up,  had  committed  an  o fence  under       Towna 

sect.  64,  and  was  liable  to  the  penalty.  '  Cto^T/Tr* 

Anderson  v.  Lord  Mayor  and  Corporation  of  Dublin  (15  L.  Rep.  1847—^ ' 

Ir.  410)  distinguished,  upon  the  ground  that  the  question  there  Thfiicvng 

was  as  to  the  changing  of  the  well-known  name  of  an  old  street.  ***?"*  **? 

siT£n — Right 
of  local 

CASE  stated  hj  jnstices  of  the  peace    for   the   county   of  authority  to 
Middlesex  sitting  as  a  court  of  summary   jurisdiction  at ««»»«— ^^*» 

Ri^hffAto  ofovmw— 

xLig^o^ai>e.  10  4*  11  Vict 

An  information  was  preferred  on  behalf  of  the  Hornsey  Urban  c.  84,  t.  64. 
District  Council  (the  respondents)  under  the  Towns  Improve- 
ment Clauses  Act,  1847  (10  i  11  Vict.  c.  34)  against  William 
Collins  (the  appellant),  for  that  he  (the  appellant)  on  the  27th 
day  of  November,  1900,  at  the  parish  of  Hornsey,  did  counsel  and 
procure  the  defacing  of  the  name  of  a  certain  street — to  wit^ 
Collingwood-avenue,  Muswell  Hill,  within  the  district  of  the 
council — which  had  been  put  up  by  the  council  on  a  conspicuous 
part  of  a  building  near  the  end  ot  such  street,  contrary  to  the 
provisions  of  the  Towns  Improvement  Clauses  Act,  1847. 

This  information  was  hes^  by  the  justices  on  the  5th  day  of 
November,  1900,  and  the  2nd  day  of  January,  1901,  when  the 
justices  convicted  the  appellant  and  ordered  him  to  pay  a  fine  of 
Is.  and  costs. 

Upon  the  bearing  of  the  information  the  following  facts  were 
proved  : 

The  appellant  in  the  year  1899  was  the  owner  of  the  Forti»- 
mere  building  estate  at  Fortis  Green  in  the  Hornsey  urban 
district,  and  was  still  the  owner  of  a  large  portion  of  it. 

Early  in  1899  he  submitted  to  the  respondents  plans  showing 
the  positions  and  names  of  certain  proposed  new  streets  on  this 
building  estate,  together  with  notice  of  his  intention  to  lay  out 
and  construct  the  same. 

One  of  the  proposed  new  streets  shown  on  these  plans  was 
named  *'  Midhurst-avenue  ''  thereon ;  and  the  appellant  received 
from  the  respondents  a  notice  of  approval  thereof  dated  the  19th 
day  of  July,  1899. 

The  appellant  in  August,  1899  submitted  to  the  respondents 
plans  and  descriptions  of  sixty-two  dwelling-houses  to  be  erected 
in  this  street,  which  was  named  "  Midhurst-avenue^^  on  the  plans 
also,  and  he  received  from  the  respondents  notice  of  approval 
thereof  dated  the  14th  day  of  August,  1899,  and  in  this  notice  of 
approval  they  state  that  they  "  approve  of  certain  intended  works 
which  you  propose  to  execute  at  Muswell  Hill — namely,  building 
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Ck>LLiNB  sixty-two  dwelling-hoasea   in    Midharst-Avenae — of    which    a 

^'  notice,  plan,  and  description  were  deposited  by  you  at  the  above 

Urban  offices,  and  haye  this  day  been  laid  before  as.     This  approval  is 

District  subject  in  all  things  to  the  several  conditions  of  the  bye-laws  and 

Council,  regulations  of  the  council/*  &c. 

2901.  The   appellant    in    September,    1899,    commenced    to    erect 

dwelling-houses  in  the   street,  which  had  not  then  been  formed. 

Towns  but  was  only  marked  out  with  stakes.      The  street  was  subse- 

Improvemsnt  ^^^^^i     formed. 
Clauses  Act,   H**^""'/  *^*  *"«"..  .  «     ,       i  i     j   v 

1847—  At  the  date  of  the  information  ten  of  the  houses  had  been 

Bracing     completed,  and  twenty-six  were  in  course  of  erection. 

si^^!^Biaht      ^^  *^  agreement  entered  into  in  July,  1899,  by  the  appellant 

of  local      ^^d  the  respondents   as   to   sewerage   and  other  works  on  the 

auihority  to  building  estate,  the  proposed  new  streets  were  referred  to  as  "  the 

name-^Btghts  intended  new  roads  shown  on  the  said  plan,"  but  in  one  clause 

10 /li  Vict,  "  Midhurst-avenue**  was  mentioned,  and  in  a  number  of  written 

c.  84, 8.  64.    communications  addressed  to  the  appellant  by  the  respondents 

subsequently  to  the  13th  day  of  September,  1900,  the  street  was 

referred  to  as  ''  Midhurst-avenue,^^  and,  referring  to  this  street, 

the  following  passages  '^  alter  the  existing  name,^'  ^'  the  question 

of  the   renaming,"   and   "  the   proposed  new  name "  occurred 

therein. 

The  name  '*  Midhurst-avenue  "  was  put  up  by  the  appellant  in 
the  street  in  or  near  one  end  of  it  by  means  of  a  notice  board 
affixed  to  a  post.  The  street  had  not  been  known  by  any  other 
name  than  that  of  "  Midhurst-avenue  *'  when  the  respondents 
proposed  to  name  it  '^  CoUingwood-avenae,"  but  it  had  been 
referred  to  as  '^  Midhurst-avenue ''  in  leases  and  agreements 
of  tenancy  relating  to  houses  therein. 

Adjoining  this  building  estate  was  a  large  house  known  for 
many  years  as  '^  Midhurst,"  and  on  the  13th  day  of  September, 
1900,  the  owner  of  this  house  objected  to  the  street  in  question 
being  called  "  Midhurst-avenue." 

There  is  no  street  in  the  district  called  "  Midhurst "  other  than 
this  street  called  ''  Midhurst-avenue " ;  and  no  confusion  or 
inconvenience  arose  from  the  street  being  so  named. 

The  respondents  on  the  24th  day  of  September,  1900,  wrote  to 
the  appellant  in  reference  to  Midhurst-avenue,  and,  after  advert- 
ing to  an  interview  in  the  matter,  desired  to  have  at  the  earliest 
date  the  name  that  the  appellant  would  desire  to  substitute  for 
*^  Midhurst-avenue"  in  the  event  of  their  committee  deciding  to 
alter  the  existing  name ;  and  the  respondents  subsequently  sug- 
gested that  the  street  should  be  called  "  CoUingwood-avenue." 
The  appellant  objected  to  it  being  called  '^  Collingwood-avenue," 
and  gave  notice  in  writing  of  his  objection  to  the  respondents. 

After  failing  to  agree  with  the  appellant  as  to  the  name  of  the 
street,  the  respondents  on  the  5th  day  of  November,  1900, 
resolved  that  it  should  be  called  '^Collingwood-avenue,^'  and 
informed  the  appellant  of  their  intention  to  put  up  that  name 
in  the  street* 
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The  appellant  disputed  the  right  of  the  respondents  so  to  do^  Collikb 

and   repeated  his    objection   to    the    intended   alteration^   and  ^* 

informed  the  respondents  that  he  would  at  once   remove  the  u&ban^ 

name  of  ^'  Collingwood-avenue "  if  affixed  to  his  property  in  the  Dibtbict 

street.  Councii.. 

The  respondents  on  the  27th  day  of  Noyember^  1900^  affixed  a  ^^^^ 
board,  with  the  name  of  "Collingwood-avenue''  thereon,  to  — • 
a  house  at  the  end  of  the  street  of  which  the  appellant  was  the       Tc^wm 

owner.  Improwwwnt 

The  appellant  on  the  same  day  caused  the  board  bearing  the       1847— 
name  of  ''  Collingwood-avenue/'  which  had  been  attached  to  his     D^fae/vng 
building  by  the  respondents^  to  be  painted  over  and  the  name  j/^JJJ!!!^;^^ 
obliterated.  o/  local 

A  petition  signed  by  all  the  owners  of  property  in  the  street  authority  to 
was   presented  to  the  respondents  after  the  information  was  w*****— ^^ 
preferred,  objecting  to  the  street  being  called  *^ CoUingwood-  \l^yiyut, 
avenue  "  instead  of  "  Midhurst-avenue.''  c  34,  $.  64. 

The  respondents  contended :  (1)  That  they  were  entitled  to 
determine  the  name  by  which  a  new  street  in  their  district  was 
to  be  known ;  (2)  that  they  determined  that  the  street  was  to  be 
known  by  the  name  of  '^  Collingwood-avenue/'  and  were  entitled 
accordingly  to  canse  such  name  to  be  put  up  on  the  appellant's 
honse ;  (3)  that  they  never  determined  that  the  street  was  to  be 
known  by  the  name  of  '^  Midhurst-avenue  " ;  (4)  that  if  they  had 
determined  that  the  street  was  to  be  known  by  the  name  of 
''Midhurst-avenue"  (which  they  did  not  admit),  they  were 
entitled  to  alter  suck  name  if  they  thought  proper,  and  to 
cause  another  name  to  be  put  up ;  (5)  that  the  appellant  was 
not  entitled  to  pull  down  or  deface  the  name  put  up  by  the 
respondents. 

The  appellant  contended :  (1)  That  the  name  of  the  street  was 
"Midhurst-avenue/'  and  not  "Collingwood-avenue";  (2)  that 
the  respondents  assented  to  and  acquiesced  in  the  name  of 
''Midhurst-avenue/'  approved  plans  and  deaonptiaiis  ef  the 
proposed  street  and  houses  hearing  that  name,  and  determined, 
ao  far  as  any  detennination  was  necessary,  that  the  name  of  the 
street  should  be  "Midhurst-avenue  ";  (3)  that  the  respondents 
had  no  power  to  alter  the  name  of  the  street  from  "  Midhurst- 
avenue  "  to  "  Collingwood-avenue,"  either  contrary  to  the  wishes 
of  the  owners  of  property  in  the  street  or  at  all ;  (4)  that  the 
action  of  the  respondents  in  putting  up  the  name  of  '^  Colling- 
wood-avenue "  in  the  street  as  the  name  by  which  it  should  be 
known,  and  for  that  purpose  affixing  a  board  bearing  that  name 
to  the  property  of  the  appellant,  was  ultra  vires  of  the  respon- 
dents and  an  illegal  act  on  their  part;  (5)  that  the  appellant  was 
therefore  not  guilty  of  any  ofFence  under  the  Towns  Improvement 
Clauses  Act,  1847,  or  at  all,  in  causing  the  board  bearing  the 
name  "  Collingwood-avenue  "  to  be  renioved  from  his  house. 

The  justices  were  of  opinion  that  the  respondents  had  power 
under  sect.  64  of  the  Towns  Improvement  Glauses  Act,  1847,  to 
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CoLLiKB     determine  that  the  street   should  be  known  by   the  name  of 

V.  €€  Collingwood-ayenoe^''  and  for  that  purpose  to  put  up  a  board 

Urban      bearing  that  name  upon  the  appellant's  house  notwithstanding 

D18TBIGT     the   objections  of  the  appellant  thereto^  and  notwithstanding 

Comrcn..     their  previous  approval  of  the  plans  and   description  and  the 

2901         other  facts  herein  mentioned,  and^  further,  that,  notwithstanding 

the  fact  that  the  street  had  been  named  "  Midhurst-avenue  **  by 

Tourrw       the  appellant,  the  respondents  had  power  to  alter  that  name, 
Srr;  and  that  the  appeUant  was  guilty  of  an  offence  nnder  the  Act  in 
1847—      causing  the  name  to  be  defaced. 

Bejaeing         The   question  for  the  opinion  of  the  Court  was  whether  the 

,fr«S— jr*W  jiis^^ces,  upon  the  above  statement  of  facts,  came  to  a  correct 

of  local      determination  and  decision  in  point  of  law.     If  the  Court  should 

authoriiy  to  answer  the  question  in  the  affirmative,  then  the  conviction  was 

nam«~Ai^tt  to  stand ;  if  in  the  negative,  the  conviction  was  to  be  quashed 

10  ^  11  Tick,  01*  ^b®  <^^^^  remitted  to  the  justices  with  the  opinion  of  the  Court 

e.  34,  «•  64.    thereon. 

The  Towns  Improvement  Clauses  Act,  1847  (10  &  11  Vict, 
c.  34)  provides,  with  respect  to  naming  the  streets  and  numbering 
the  houses : 

Sect.  64.  The  oommiBsioDen  shall  irom  time  to  time  oaose  the  hooses  and  bmldings 
in  all  or  any  ol  the  streets  to  be  marked  with  nnmbers  as  they  think  fit,  and  shi^ 
cause  to  be  put  up  or  painted  on  a  conspicuous  part  of  some  house,  bnildingf  or  place 
at  or  near  each  end,  comer,  or  entrance  of  OTcry  such  street  the  name  by  which  such 
street  is  to  be  known  ;  and  every  person  who  destroys,  pulls  down,  or  defaces  any 
such  number  or  name,  or  puts  up  any  number  or  name  different  from  the  number  or 
name  put  up  by  the  commissioners,  shall  be  liable  to  a  penalty  not  exceeding  forty 
shillings  for  every  such  offence. 

The  Public  Heath  Act,  1875  (38  &  39  Vict.  c.  55)  provides : 

Sect.  160.  The  provisions  of  the  Towns  Improvement  Clauses  Act,  1847,  with 
respect  to  the  following  matters ;  that  is  to  say  (1)  with  respect  to  naming  the  streets 
and  numbering  ihe  houses  .  .  .  shall,  for  the  purpose  of  regulating  such  matters 
in  urban  districts,  be  incorporated  with  tfais  Act 

Sect.  816.  All  penalties  incurred  under  the  provisions  of  any  Act  incorporated  with 
this  Act  shall  be  recovered  and  applied  in  the  same  way  as  penalties  incurred  under 
this  Act 

Naldrett  for  the  appellant. — Sect.  160  of  the  Public  Health 
Act,  1875,  incorporates  the  provisions  of  sects.  64  and  65  of  the 
Towns  Improvement  Clauses  Act,  1847^  with  respect  to  the 
naming  of  streets,  and  sect.  316  of  the  Act  of  1875  provides  as 
to  the  recovery  of  penalties,  and  sect.  157  gives  the  urban  autho- 
rity power  to  make  bye-laws  as  to  the  giving  of  notices  and  the 
submitting  of  plans  by  persons  laying  out  new  streets.  Sect.  87 
of  the  Metropolis  Management  Act,  1862,  contains — with  respect 
to  the  metropolis — ^provisions  as  to  the  naming  of  streets  by 
vestries  and  district  boards,  and  it  is  observable  that  there  is 
given  in  the  section  an  express  power  to  alter  the  name  of  a 
street  to  any  other  name.  There  is  no  such  express  power  to 
alter  the  name  of  a  street  given  in  sect.  64  of  the  Act  of  1847. 
The  facts  stated  in  the  case  show  that  the  appellant  had  put  up 
the  name^'  Midhurst-avenue  '^  as  the  name  of  the  street ;  that  it 
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had  been  bo  described  in  the  plans  and  in  tHe  oommunioations     Ck>LLiNa 
with  the  respondents^  and  in  leases  relating  to  honses  therein,     „   ^' 
and  that  the  respondents  had  acqniesced  in  that  name ;  that  it      urban 
had  been  known  by  that  name,  and  had  never  been  known  by     Distbigrt 
any  other  name.    That  being  the  name  of  the  street,  the  respon-     Oomncil. 
d^ts  had  no  power  to  alter  it.    The  power  of  the  urban  district       ^^^ 

council  to  determine  the  name  must  depend  upon  statute ;  and       

in  sect.  64  the  council  have  power  merely  to  put  up  the  name,  but       Towm 
they  have  no  power  to  alter  the  name  when  once  put  up.     The  ciatMeT^ 
principles  applicable  in  such  a  case  are  clearly  laid  down  by      1847— 
Chatterton,  v.C.  in  the  Irish  case  of  Anderson  v.  Lord  Mayor     Thfadng 
and  Corporation  of  Dublin  (15  L.  Rep.  Ir.  410,  at  p.  419).     In  ^t^^^lgj^ 
that  case  the  householders  in  a  certain  street  in  Dublin  brought      «/  local 
an  action  for  an  injunction  to  restrain  the  corporation  of  Dublin  authority  to 
from  carrying  into  effect  a  resolution  passed  by  them  to  change  ^^'-^^' 
the  name  of  the  street,  and  in  this  action  it  was  held  by  the  lo  |  ii  vict. 
Yioe-Chancellor  that  the  corporation  had  no  power,  either  by    c  34, «.  64. 
statute  or  at  common  law,  to  change  the  name  of  the  street,  and 
that^  even  if  they  possessed  such  power,  the  Court  had  jurisdic- 
tion to  restrain  them  from  so  doing  if  satisfied  that  the  change 
would  be  injurious  to  the  owners  or  occupiers  of  houses  in  the 
street.     As  pointed  out  by  the  yice-Chancellor,  the  question 
must  depend  altogether  on  statute,  and  every   owner  of  pro- 
perty has  a  common  law  right  to  caJl  his  property  by  any  name 
he  pleases,  and  the  local  authority  have  no  power  to  change  it 
unless  such  power  is  given  in  express  terms  by  statute,  which  is 
not  so  in  this  case.     The  acts  of  the  council  were  in  the  nature 
of  a  trespass  to  the  appellant's  property,  and  according  to  the 
judgment  of  Chatterton,  V.C.  the    appellant    was  justified  in 
doing  what  he  did. 

Alexander  Olen  for  the  respondents. — ^The  conviction  by  the 
justices  was  right.  The  question  is  whether,  when  the  local 
authority  put  up  this  name^  the  appellant  had  a  right  to  pull  it 
down.  Under  the  latter  part  of  sect.  64  the  appellant  clearly 
committed  an  offence  in  pulling  down  and  defacing  the  name. 
The  respondents'  contention  is,  first,  that  the  local  authority  is 
the  proper  authority  to  determine  the  name  of  a  new  street ; 
secondly,  this  local  authority  did  not  accept  the  name  given  to 
the  street  by  the  owner ;  and,  thirdly,  even  if  on  the  facts  they 
may  be  taken  to  have  accepted  the  name  given  by  the  appellant, 
they  have  a  right  to  change  it.  The  local  authority  did  nothing 
to  concur  in  the  name  of  the  street  being  called  "  Midhurst- 
avenne  "  before  they  put  up  their  own  name.  A  person  has  no 
legal  right  to  the  exclusive  use  of  any  name  he  chooses  to  affix 
to  his  property,  whether  consisting  of  a  house  or  land ;  and  such 
a  right  is  not  known  to  the  law  :  (per  Jessel,  M.B,  in  Day  v. 
Brawmrigg,  89  L.  T.  Rep.  553  j  10  Ch.  Div.  294).  Therefore 
the  appellant  had  no  such  common  law  right  as  is  contended  for 
to  the  exclusive  use  of  the  name.  Sect.  64  itself  says  that  the 
commissioners  shall  cause  to  be  put  up  in  each  street  the  name 
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Collins     by  which   the    street  is  to  be   known^  and   in    this  case  the 

^'  respondents  merely  carried  oat  this  provision,  a  provision  which 

Ubbam^    ^^  loUowed  in  other  Acts  dealing  with  the  same  subject^  as  in 

DiBTBicrr    sect.  145  of  the  City  of  London  Sewers  Act,  1848  (11  &  12  Vict. 

Council,     q.  clxiii.)  and  in  sects.  33  and  34  of  the  London  Baiiding  Act, 

{^        1894  (57  &  58  Vict.  c.  ccxiii.).     Sect.  64  deals  with  the  namber- 

^'       ing  of  the  houses  as  well  as  the  naming  o(  the  streets,  and 

Towns      provides  that   such  numbering  is    to  be  done  '*  from   time  to 

cSZ'^T^  time  '* ;  and  the  reason  for  this  is  obvious  from  sect.  65.     The 

1847_  '  Irish  case  of  Anderson  v.  Lord  Mayor  and  Corporation  of  Dublin 

Bracing     [ubi  8up,)    is  not  in  point.      This    was  a  new  street,  and  the 

^^t^BT  ht  ^*™^^S  ^^  ^^  ^**®  *^®  naming  of  a  new  street,  whereas  in  that 

of  local      <^s^  there  was  no  question  as  to  the  naming  of  a  new  street,  but 

authority  to  the  qncstion  was  as  to  the  change  of  an  old  name.     Chatterton, 

*^-^j^  V.C.  there  says  (15  L.  Rep.  Ir.,  at  p.  422) :  "  I  express  no 

lO^liTvict.  opinion  as  to  the  naming  of  new  streets,  which  plainly  involves  a 

e.S4,  «.64.    different  consideration.''    The  appellant  had  no  right  to  take 

the  law  in  his  own  hands  and  pull  down  the  name  after  the  local 

authority  had  put  it  up.     He  cannot  pull  down  or  deface  the 

name,  and  by  so  doing  he  committed  an  offence  nnder  the  latter 

part  of  sect.  64.      If  he  objects  to  the  name,  he  must  take  the 

proper  proceedings  to  enforce  his  objection.     The  real  question 

is  the  right  to  name  the  street  in  the  first  instance.     The  section 

gives  the  local  authority  that  right,  and  therefore  what  they  did 

in  putting  up  the  name  was  not  a  trespass.      The  case  is  quite 

distinguishable  from  the  Irish  case,  as  here  there  is  no  question 

of  the  change  of  name  as  there  was  in  that  case.     Both  on  the 

wording  of  the  statute  and  on  grounds  of  convenience  the  local 

authority  were  right. 

Naldrett  in  reply 

Lord  Alverstoke,  C.J. — In  my  opinion  the  Irish  case  of 
Anderson  v.  Lord  Mayor  and  Corporation  of  Dublin  {ubi  sup.)  is 
in  no  way  an  authority  upon  the  point  that  is  now  before  us. 
As  has  been  pointed  out  by  counsel  for  the  respondents,  the 
Vice-Chancellor  there  expressly  said  that  he  was  not  d^ing 
with  the  case  of  new  streets,  as  to  which  very  different  conside- 
rations might  apply.  When  you  are  dealing  with  the  case  of 
altering  the  name  of  an  old  street,  one  can  see  at  once  that  very 
great  inconvenience  and  di£Sculty  may  arise  if  an  alteration  in 
the  name  is  forced  upon  persons  when  they  do  not  want  it. 
Therefore,  if  this  case  had  rested  on  a  right  claimed  by  the  local 
authority  to  change  the  well-known  name  of  an  existing  street, 
speaking  for  myself,  I  do  not  think  they  have  the  right  to  do  so, 
although  I  do  not  suppose  it  is  absolutely  necessary  to  decide  that 
point.  The  language  in  sect.  64,  with  which  we  are  now  dealing, 
18  very  different  from  the  language  used  in  other  sections  of 
other  Acts,  such  as  sects.  33  and  34  of  the  London  Building  Act, 
1894,  to  which  our  attention  has  been  called.  In  those  sections 
there  is  a  power  given  to  the  local  authority  to  alter  the  name ; 
but  I  do  not  see  under  sect  64  of  this  Act  of  1847  any  right  to 
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cliange  the  name  of  an  existing  street.     The  facts  of  this  oase^     Collins 
however,  are  very  different,  bat  I  do  not  think,  as  I  have  said,  ^* 

Uiat  if   the  local  anthority  were  claiming  to  alter  an  existing      xt&ban 
name,  the  section  gives  them  the  right  to  do  so.     In  this  case,  in     DiflTsicrr 
the  year  1899  the  owner,  the  present  appellant,  was  intending  to     Council. 
lay  ont  his  estate  for  building  purposes,  and  on  his  jpl>^ns  he        2901. 
called  the  street  in  question  '' Midhnrst-avenue."      That  was        — '• 
brought   to   the  knowledge   of  the    local  authority,   but  they       Towna 
exercised  no  judgment  upon  the  matter  as  to  that  name.     Some  ciamB9'A^ 
questions  have  been  raised  as  to  objection  having  been  taken  by      1847— 
some  person,  but  we  must  take  it  that  the  local  anthority  deter-     l>efac%ng 
mined,  and  that  they  bona  fide  determined,  that  the  street  ought  gtre^R^ht 
to  be   called   '^  Collingwood-avenne.'^      Having    come    to   that      of  local 
determination,  they   then  put  up  the  board  with  the  name  of  authority  to 
*'  CoUingwood-avenue ''  thereon.      Now,  having  regard   to  the  **«»»«— **fl*'« 
duty  put  upon  the  commissioners  by  sect.  64,  of  putting  up  the  10  ^^uvici. 
name  of  the  street,  and  having  regard  to  th0  words  in  the  latter    c  34,  s.  64. 
part  of  the  section  that  every  person  who  pulls  down  or  defaces 
the  name  so  put  up  shall  be  liable  to  a  penalty,  I  think  it  was 
not  open  to  the  appellant  to  do  what  he  has  done  in  this  case — 
namely,  deface  the  name  of  the  street,  and  then  say  that  he 
wished  another  name  given  to  the  street.     I  think,  if  he  had  a 
right  as   owner  or  proprietor  to   call    this  street   ''Midhurst- 
avenue,''  that  he  should  have  enforced  his  right  by  taking  proper 
proceedings  to  restrain  the  local  authority  from  putting  up  the 
board.      I   think   that    the   statute    does  put    upon   the   locd 
authority  in  the  first  instance  the  duty  to  put  up  the  name,  and 
it  imposes  a  penalty  upon  persons  who  pull  down  or  deface  that 
name.     I  do  not  think  that  the  question  whether  the  name  was  a 
rightful  name,  or  a  wrongful  name,  should  be  decided  in  proceed- 
ings like  the  present  for  defacing  the  name  put  up,  pnmd  facie 
lawfully,  by  the  local  anthority.     This  was  really  a  new  street, 
and   one  can  well  imagine  cases  where,   if  there  were  several 
owners  or  occupiers  of  land  or  houses  in  a  street,  serious  difficulty 
might  arise  as  to  what  would  be  the  proper  name  of  the  street. 
Although  I  think  it  would  be  better  if  the  matter  were   made 
clear  with  regard  to  this  particular  class  of  district,  by  words 
which  would  be  analogous  to  those  used  in  the  later  Acts,  such 
as  the  Metropolis  Management  Act,  1862,  or  the  London  Building 
Act,  1894,  yet  I  do  not  think  we  can  say,  as  a  matter  of  law, 
that  the  local  authority  were  wrong  in  putting  up  the  name,  and 
that  the  appellant  was  justified  in  painting  it  ont  when  they  had 
put  it  up.     I  think,  therefore,  that  the  justices  were  right,  and 
that  this  appeal  must  be  dismissed. 

Lawrance,  J. — I  agree 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Alan  M,  M,  Forbes. 

Solicitors  for  the  respondents,  Tatham  and  Hardy. 
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KING'S  BENCH  DIVISION. 

Thursday,  June  6,  1901. 

(Before  Bidlet  and  Bighah,  JJ.) 

Ptm  (app.)  V,  WiLSHBE  (reap.),  (a) 

Vaccination — Ohild  bom  before  the  let  day  of  January,  1899 — 
Application  of  statvie — Condition  precedent — Vaccination  Act, 
1867  (30  ^  31  Vict.  c.  84),  s.  Z\— Vaccination  Act,  1898  (61  ^ 
62  Vict.c.i9),s8.  1  (3),  2. 

Where  proceedings. -4X6  taken  under  sect.  31  of  the  Vaccination 
Act,  1867,  in  respect  of  a  child  bom  before  the  coming  into 
operation  of  the  Vaccination  Act,  1898,  compliance  wUh  the 
provisions  in  sect.  1,  stLb-sect.  3,  of  the  Act  of  1898  is  not  a 
condition  precedent. 

The  provisions  of  sect.  2  of  the  Vaccination  Act,  1898,  apply  to  the 
case  of  children  bom  before  the  coming  into  operation  of  that 
Act. 

CASE  stated  upon  an  information  laid  by  the  appellant 
against  the  respondent  under  sect.  31  of  30  &  31  Yict. 
o.  84. 

Upon  the  hearing  of  the  information  the  following  facts  were 
proved  or  admitted  : — 

The  respondent  was  the  father  of  the  child,  which  was  bom 
on  the  1 8th  day  of  August,  1897,  and  he  had  received  on  the 
23rd  day  of  October,  1900,  a  copy  of  the  notice  requiring  him  to 
have  the  child  vaccinated  within  fourteen  days,  and  also  a  prior 
notice  to  the  same  effect,  and  the  child  had  not  been  vaccinated. 
It  was  also  admitted  that  these  notices  were  the  only  ones  that 
had  been  given,  and  the  notice  of  the  public  vaccinator  of  the 
district  to  the  parent  of  the  child  to  visit  the  home  of  the  child 
as  prescribed  by(sect.  1  (3)  of  the  Vaccination  Act,  1898,  had  not 
been  given,  and  also  that  the  public  vaccinator  had  not  visited 
the  home  of  the  child  and  offered  to  vaccinate  the  child  with 
glycerinated  calf  lymph  or  otherwise  as  required  by  that  section. 

It  was  contended  on  behalf  of  the  appellant  that  the  child 
having  been  bom  before  the  coming  into  operation  of  the 
Vaccination  Act,  1898 — i.e.,  the  Ist  day  of  January,  1899 — the 
respondent  did  not  come  within  sect.  1  (3)  of  that  Act  in  respect 
of  the  child. 

It  was  also  contended  on  behalf  of  the  appellant  that  under 
sect.  31  of  30  &  31  Vict.  c.  84,  unless  the  respondent  proved 

(a)  Reported  by  W«  ni  R  Hbbut,  Gaq.,  BArntter^ai-Law. 
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Bome  reasonable  ezouae  to  have  his  child  vaccinated^  an  order  to        Ptm 
vaccinate  must  be  made.  ^* 

For  the  respondent  it  was  contended  that  the  Vaccination       i^|™»- 
Acts,  1867  to  1898^  mnst  be  read  together  as  one  Act^  and  that       1901. 
sect.  1  (3)  of  the  Act  of  1898  applied  to  all  children,  whether        7 — . 
born  before  or  after  the  coming  into  operation  of  that  Act,  in  all    ^chiid^bcTR~ 
cases  where  the  proceedings  are  taken  alleging  defaalt  to  have  he/ore  Ad  of 
arisen  after  the  1st  day  of  January,  1899.  1898— 

The  justices  were  of  opinion  that  the  Vaccination  Acts,  1867  to  ff^^^i^^J^ 
1898,  are  to  be  read  as  one  Act  so  far  as  the  provisions  thereof  _  Conditions 
are  not  expressly  repealed,  and  also   that  the  notice   of  the  precedent  to 
vaccination  officer,  dated  the  23rd  day  of  October,  1900,  bef ore  ^^^^^^[^^~ 
mentioned,  was  expressed  to  be  given  under  the  Acts  1867  to  c.84,s.U; 

1898,  and  that  in  the  Vaccination  Act,  1898,  are  no  words  which  61 4- 62  Vict, 
can  be  construed  as  not  applying  to  children  bom  before  the       ^'  f^* 
passing  of  that  Act  except  in  sect.  2  (2),  which  contains  special    *' 
provisions  as  to  children  born   before  the  passing  of  the  Act. 

They  were  also  of  opinion  that  the  provisions  of  sect.  1  (3)  of  the 
Act  of  1898  were  imperative  and  not  optional,  and  were  there- 
fore a  condition  precedent  to  an  application  for  an  order  under 
sect.  31  of  the  Vaccination  Act,  1867,  and  upon  the  facts  before 
them  they  did  not  see  fit  to  make  an  order. 

They  therefore  dismissed  the  summons. 

Etherington  Smith  for  the  appellant. — There  is  nothing  in  the 
Vaccination  Act,  1898,  to  show  that  the  visit  of  the  Public 
vaccinator  under  sect.  1  (3)  of  that  statute  is  a  condition 
precedent  to  proceedings  under  sect.  31  of  the  Vaccination  Act, 
1867.     The  respondent  was  in  default  on  the  1st  day  of  January, 

1899,  at  which  date  the  Vaccination  Act,  1898,  came  into  opera- 
tion. A  notice  having  been  served  under  the  Act  of  1867,  it 
was  not  necessary  to  serve  another,  or  to  visit  the  home  of  the 
child  under  sect.  1  (3)  of  the  Act  of  1898.  Tbe  provisions  of 
the  latter  statute  do  not  apply  to  children  born  before  the  coming 
into  operation  of  that  Act. 

The  respondent  did  not  appear. 

RiDLST,  J. — As  the  case  stands,  although  I  should  like  to  have 
heard  an  argument  on  behalf  of  the  respondent,  I  have  come  to 
the  conclusion  that  the  justices  were  wrong  and  they  mi^ht  have 
made  the  order  asked  for  by  the  appellant.  Sect.  1  (3)  of  the 
Vaccination  Act,  1898,  is  part  of  the  general  provisions  of  the  Act. 
I  think  that  that  sub-section  wonld  probably  apply  in  the  case  of 
a  child  bom  before  the  passing  of  the  Act.  This  seems  to  be 
likely,  because  sect.  2  (2)  says  that  in  the  application  of  that 
section — viz.,  sect.  2 — to  a  child  born  before  the  passing  of  the 
Act  there  shall  be  substituted  for  the  period  of  four  months  from 
the  birth  of  the  child,  the  period  of  four  months  from  the  passing 
of  the  Act.  It  assumes  that  that  section,  which  is  the  section 
which  exempts  from  penalties  any  persons  who  satisfy  the 
justices  that  they  conscientiously  believe  that  vaccination  would 
be  prejudicial  to  the  health  of  the  child,  wonld  apply  in  the  case 

VOL.  XX.  c 
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Ptm  of  a  child  borki  before  the  passing  of  the  Act.     It  seems  probable 

„   ^'  that  the  same  would  be  the  case  as  regards  sect.  1 .     Bat  I  find  a 

'  difficulty  in  saying  that  the  provision  of  sub-sect.  3  requiring 

1901.  the  public  vaccinator  to  visit  the  home  of  the  c^hild  is  a  condition 

„     .    TT  precedent  to  proceedinj?s  taken  under  sect.  31  of  the  Vaccination 

Child  horn  ^^^9  1867.     The  Act  of  1898  is  no  doubt  a  statute  meant  to  be 

before  Act  of  beneficial  to  parents,  but  it  does  not  say  that  before  proceedings 

^^^^■~  are   taken   under   sect.   31    it  must  be   shown  that  the  public 

of^ata^ute^  vaccinator  has  visited  the  home  of  the  child.     The  justices  seem 

CoTiditions  to  hav6  thought  that  such  a  visit  was  a  condition  precedent^  and 

precedent  to  Jq  rq  holding  I  think  they  were  wrong. 

so^^i'^sl  *Viet  BiGHAM,  J.  Concurred. 

c.  84, 8, 31 ;  Appeal  allowed. 

614*02  Vict,  'Solicitors  :  Gibson,  Weldon,  and  Bilboroiigh,  for  George  Pym, 

w.i(K;2.  Belper. 


KING'S  BENCH  DIVISION. 

June  6  and  12,  1901. 
(Before  Ridley  and  Bighah,  JJ.) 

Elliott  (app.)  v.  Pilcher  (resp.).  (a) 

8ule  of  Food  and  Drugs  Act — Adulteration — Milk — Warranty — 
Contract  for  future  deliveries — Application  of  warranty  to 
particular  deliveries — Sale  of  Food  and  Drugs  Act,  1875 
(88  ^'  39  Vict.  c.  63),  ss.  9,  25. 

SecL  25  of  the  Sale  of  Food  and  Drugs  Act,  1875,  cannot  apply 
to  the  0 fence  of  abstracting  from  an  •  article  of  food,  with  the 
intent  that  the  same  may  be  sold  in. its  altered  state  without 
notice,  any  part  of  it  so  as  to  affect  injuriously  its  quality, 
substance,  or  nature,  created  by  sect,  9  of  thxt  Act.  It  applies 
to  the  other  offence  created  by  that  section  —  namely,  of 
selling  the  article  so  altered  without  making  disclosure  of  the 
alteration. 

A  general  warranty  in  writing  contained  in  a  contract  for  future 
deliveries  of  milk  is  sufficient  to  satisfy  sect.  25  of  the  Sale  of 
Food  and  Drugs  Act,  1875.  It  is  not  necessary  to  show  on 
the  fa/ie  of  the  warranty  that  it  applies  to  the  particular  sale  of 
milk,  as  it  is  sufficient  to  show  the  connection  by  evidence.     The 

(a)  Reported  by  W.  Ds  B.  HutBUT,  Esq.,  BarriBter-at-Law. 
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section  does  not  require  a  specific  warranty  with  each  particular     Elliott 
saie  of  milk.  •• 

Laidlaw  v.  Wilson  (1894)  1  Q.  B.  74)  followed.  Pilome. 

Robertson  v.  Harris  (19  Cox  C.  G.  495 ;    82  L.  T.  Bep.  536)  not        1901. 
followed.  

Harris  V.  May  (12  Q.  B.  Div.)  dissented  from.  ^L^gf 

CAct  —  Advkli^m 
ASE  stated  upon  an  information  preferred  by  the  appellant  raH(mo//ood 
against  the  respondent  under  sect.  9  of  the  Sale  of  Food     —Miller- 
and  Drugs  Act,   1875,  charging   him   that   he,    having   in   his   ^^^^^j^ 
possession  a  certain  article  of  food  called  milk,  unlawfully  and       fviuvB 
with   intent  that  the  same  should  be  sold  in  its  altered  state    daWwriet— 
without  notice,  abstracted  from  such  article  of  fwjd  a  part  of  it,  ^PP^^*^ 
so  as  to  anect  injuriously  its  quahty.  delivery^ 

At  the  hearing  it  was  proved  on  behalf  of  the  appellant  that  38  ^39  Viet 
on  the  20th  day  of  July   he   purchased  a  pint  of   milk   from  *•  ^'»"'®»^^- 
the  manager  of  the  respondent  in  the  prescribed  manner,  and 
submitted  a  third  part  to  the  public  analyst,  who  duly  gave  his 
certificate  of  the  analysis,  which  he  proved. 

The  respondent  wrote  to  the  appellant,  inclosing  a  copy  of  the 
warranty  he  had  received  from  the  persons  from  whom  he  had 
bought  the  milk,  which  was  as  follows : 

To  Mr.  A.  B.  Piloh«r,  trading  as  the  King-street  Dairy  Gempany,  Margate. — We 
hereby  warrant  that  each  and  every  supply  of  milk  sent  by  us  shall  be  new  milk 
nnadnlterated  and  with  all  its  cream. — July  29,  1899.    .    .    . 

He  also  sent  notice  of  his  intention  to  rely  upon  such  warranty 
within  the  time  prescribed  bv  sect.  20  of  the  Sale  of  Food  and 
Drugs  Act,  1875. 

The  vendor  of  the  milk  deposed  to  having  made  a  verbal 
contract  with  the  respondent  in  January,  1897,  to  supply  him 
with  milk  for  the  King-street  Dairy,  and  said  that  the  contract  had 
continued  up  to  the  present  time  without  suspension,  and  that  he 
had  continuously  supplied  the  dairy  with  daily  quantities ;  that 
he  had  given  the  written  warranty  in  July,  1899,  at  the  respon- 
dent's request;  and  that  the  warranty  was  still  in  force,  and 
applied  to  the  milk  supplied  to  the  respondent  on  the  20th  day 
of  July. 

The  justices  found  as  facts  that  the  milk  sold  to  the  appellant 
on  the  20th  day  of  July  was  the  milk  supplied  to  the  respondent 
under  the  contract  and  warranty,  and,  considering  that  the 
respondent  had  proved  to  their  satisfaction  the  matters  mentioned 
in  sect.  25  of  the  Sale  of  Food  and  Drugs  Act,  1875,  they 
discharged  him  from  the  prosecution. 

A  case  was  applied  for  by  the  appellant  upon  the  following 
points  of  law :  (1)  That  the  warranty  formed  no  part  of  the 
contract ;  (2)  that  there  was  nothing  to  show  on  the  face  of  it 
that  the  warranty  applied  to  the  particular  sale  of  milk  on  the 
20th  day  of  July  ;  and  (3)  that  there  must  be  a  specific  warranty 
with  each  sale  of  milk. 

The  justices,   after  hearing   the   evidence   on   oath  in  proof 

c  2 
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Elliott     of  such  warranty  being  then  in  force  and  on  the  admission  on 

^'  oath  of  liability  thereander  being  given  by  the  wholesale  dealer, 

PiLCHEB.     Q^^Q  ^  ijhe  conclusion  that  the  validity  of  such  warranty  was  a 

1901.        question  of  fact  only  and  that  no  question  of  law  arose  thereon, 

and  that  in  these  circumstances  the  wholesale  dealer  was  liable 

^and^Dn^f  ^°^®^  ^^^  warranty,  and  they  dismissed  the  information  on  these 
Act  —Adulte-  grounds. 

ration  of  food     The  question   arising  upon  the  above  statement  is   whether 
pt""*'^*!!*"!-  *^®  warranty  was  a  good  defence  to  the  information. 
Contact  for       Stuort  Sankey  for  the  appellant. 
future  The  respondent  did  not  appear. 

A^^ir*7'~'  •^^'^^'^  ^^' — ^^<*^^^*  *'• — ^°  *^^^  ^^*^®  ^^  information  was  laid 
to^artiev^r  ^7  ^^^  appellant  against  the  respondent  under  sect.  9  of  the  Sale 
delivery—  of  Food  and  Drugs  Acty  1875.  Now,  that  section  provides  that 
38  4"  89  Vict.  jjQ  person  shall,  with  the  intent  that  the  same  may  be  sold  in  its 
^*  *''•  '  '  altered  state  without  notice,  abstract  from  an  article  of  food  any 
part  of  it  so  as  to  affect  injuriously  its  quality,  snbstance,  or 
nature,  and  no  person  shall  sell  any  article  so  altered  without 
making  disclosure  of  the  alteration  under  a  penalty  in  each  case 
not  exceeding  20Z.  It  is  with  the  first  offence  created  by  the 
section  that  the  respondent  is  charged.  The  information  is, 
''that  on  the  20th  day  of  July,  1900,  at  the  parish  of  St.  John 
the  Baptist,  and  in  the  said  borough,  having  in  his  possession  a 
certain  article  of  food  called  milk,'^  the  respondent  "  unlawfully 
did,  with  intent  that  the  same  should  be  sold  in  its  altered  state 
withont  notice,  abstract  from  such  article  of  food  a  part  of  it  so 
as  to  affect  injuriously  its  quality.''  The  section,  it  is  to  be 
observed,  in  addition  to  the  words  which  are  followed  in  the 
information,  says  that  no  person  shall  sell  the  article  so  altered 
without  making  a  disclosure  of  the  alteration.  That  is  another 
offence,  .and  with  which  the  respondent  is  not  charged.  He  is 
only  charged  under  the  first  part  of  the  section.  The  question 
we  are  here  asked  to  decide  is  whether,  under  the  circumstances 
set  out  in  the  case,  the  respondent  has  brought  himself  within 
the  protection  provided  by  sect.  25  of  the  Sale  of  Food  and 
Drugs  Act,  1875.  By  that  section,  if  the  defendant  in  any  prose- 
cution under  that  Act  proves  to  the  satisfaction  of  the  justices 
that  he  has  purchased  the  article  in  question  as  the  same  in 
nature,  substance,  and  quality  as  that  demanded  of  him  by  the 
prosecutor,  and  with  a  written  warranty  to  that  effect ;  that  he 
had  no  reason  to  believe  at  the  time  when  he  sold  it  that  the 
article  was  otherwise ;  and  that  he  sold  it  in  the  same  state  as 
when  he  purchased  it,  then  he  is  to  be  discharged  from  the 
prosecution.  The  only  point  we  have  to  consider  is  whether  one 
part  of  the  section  has  been  complied  with — that  is,  that  relating 
to  the  written  warranty.  We  are  to  assume  that  the  other  parts 
of  the  section  have  been  complied  with.  For  myself  I  do  not 
behave  that  sect.  25  has  anything  to  do  with  the  offence  with 
which  the  respondent  is  charged.  That  section  only  applies  to 
a  sale,  and  in  my  opinion  does  not  relate  to  the  offence  with  which 
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the  reepondent  is  charged  here  at  all.     The  Act  creates  several     Ellioi*i^ 
offences.     Sects.  S  and  4  prohibit  the  mixings  &c.,  of  any  food     p    ^' 

or  drag  with  injurioas  ingredients,  and    the  selling  the  same.        

It  is  to  be  noticed  that  those  sections  also  create  the  offence  of       idOl 
selling  the  article  when  mixed,  and  by  sect.  5  it  is  provided  that      iTTV  ^ 
no  one  shall  be  convicted  nnder  those  sections  in  respect  of  the    and  Drugs 
sale  of  any  article  of  food  or  any  drug  if  he  shows  absence  of  Act  --  Aduiu- 
knowledge,  and  that  he  conld  not  with  reasonable  diligence  have  ''"^^?/,  ^^^ 
obtained  that  knowledge.     In  my  opinion  sect.  25  does  not  apply  jl^rranty— 
to  offences  under  those  sections.     Sect.  6  makes  it  an  offence  to  Contract  for 
sell  to  the  prejudice  of  the  purchaser  any  article  of  food  which  is    ,  -("'^f* 
not  of  the  nature,  substance,  and  quality  of  that  demanded  by   ^J^^^^i^ 
the  purchaser.     Sect.  25  does  apply  to  that  section,  and  also  to  to  particular 
sect.  7,  which  forbids  the  sale  of  any  compound  article  of  food  or    deUesry-- 
compounded   drug  which   is    not    composed  of  ingredients  in  ^^^  J^  ^^^ 
accordance  with  the  demand  of  the  purchaser.     But  the  offences 
under  sect.  9  are  different,  and  here  the  offence  charged  is  not 
selling,  but  abstracting  from  the  article  of  food  a  part  of  it  so  as 
to  injuriously  affect  its  quality  with  the  intent  that  it  should  be 
sold  in  its  altered  state.     In  the  case  stated  there  is  nothing  to 
show  that  the  man  did  anything  of  the  kind.     Although  I  am  of 
opinion  that  sect.  25  does  not  apply,  I  propose  to  deal  with  the 
case  as  if  it  did.     The  points  raised  by  the  appellant  are  :  (1) 
That  the  warranty  formed  no  part  of  the  contract;  (2)  that  there 
was  nothing  to  show  on  the  face  of  it  that  the  warranty  applied 
to  the  particular  sale  of  milk  on  the  20th  day  of  July ;  (3)  that 
there  must  be  a  specific  warranty  with  each  delivery  of  milk.  The 
facts  are  set  out  in  the  case.      It  appears  that  the  respondent 
began  purchasing  milk  from  the  original  vendor  in  1897,  having 
milk  delivered  day  by  day  probably  in  such  circumstances  that  a 
promise  to  pay  arose  each  time  the  milk  was  received.     Then  in 
July  1899  he  obtained  from  his  vendor  a  warranty  in  these  terms : 
"  We  hereby  warrant  that  each  and  every  supply  of  milk  sent  by 
us   to  you  shall  be  new   milk  unadulterated  and  with  all   its 
cream.''      It  was  found,  as  a  fact,  and  no  doubt  on  sufficient 
evidence,  that  the  milk  sold  by  the  respondent  to  the  appellant 
was  milk  delivered  by  the  original  vendor  under  the  contract  to 
which    this  warranty  applied.       The   original   vendor  himself 
appears  to  have  been  called  and  to  have  stated  that  the  milk  in 
question  was  milk  he  intended  to  deliver  under  the  contract.      I 
agree  that  it  is  not  sufficient  for  the  vendor  to  come  forward  and 
say  it  was  intended  to  deliver  the  milk  under  the  contract  con- 
taining the  warranty.      It   must  appear  that  the  delivery  was  in 
fact  under  the  warranty.     But  here  that  fact  is  found.     Sect.  25 
requires  that  the  accused  should  prove  to  the  satisfaction  of  the 
justices  that  he  purchased  the  article  as  the  same  in  nature,  sub- 
stance, and  quality  as  that  demanded  by  the  prosecutor,  and  with 
a  written  warranty  to  that  effect.      That  the  respondent  has 
proved,  for  he  proved  that  he  bought  under  a  warranty  applying 
to  the  particular  milk  in  question.     No  one  can  doubt  that  if  the 
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Elliott     respondent  had  brought  an  action  against  his  vendor  for  a  breach 
^'  of  the  warranty  he  would  have  succeeded.     It  is  said  that  this  is 

'     not  sufficient^  and  certain  authorities  are  relied  on.      The  first  one 

IMi.       is  a  case  of  Harris  v.  May  (12  Q.  B.  Div.  97),  where  the  informa- 
,"T"„    ,  tion  was  laid  under  sect.  6  of  the  Sale  of  Food  and  Drugs  Act, 
ondPttw*    1875,  a  section  to  which  sect.  25  applies.     It  was  there  proved 
Ad— Adults,  that  the  milk  had  been  supplied  to  the  appellant  under  a  written 
ration  9f  food  contract  dated  the  24th  day  of  March,  1883,  and  made  between 
WarranUi-'  ^^^  vendor  of  the  one  part  and  the  appellant  of  the  other  part. 
Contract  fw  whereby  the  vendor  agreed  to  sell  to  the  appellant  '*  eighty-six 
futwre       imperial  gallons  of  new  and  pure  milk  each  and  every  day  for 
^^^^^^ion   ^^^  months  commencing  the  25th  day  of  March.'*     The  sale  in 
to  j^aHicular  respect  of  which  the  information  was  laid  was  on  the  12th  day  of 
delivery--    April.     It  is  Suggested  there  that  goods  to  be  delivered  in  the 
^\t^^I^K  f nture  are  not  within  a  former  written  warranty  at  all.     There 
'    '  '     '  the  contract  and  the  warranty  were  made  many  days  before  the 
actual   sale,  which  was  the  subject  of  the  prosecution.     Lord 
Coleridge,  C.J.  in  his  judgment  says:    ''I  entertain  no  doubt  on 
this  matter.     I  am  of  opinion  that  the  contract  relied  on  by  the 
appellant  is  not  a  written  warranty  within  the  meaning  of  the 
Act.     ...     It  seems  clear  that  the  Legislature  meant  that  a 
person   seeking  to   protect   himself  against   the    penalty,   and 
wishing  to  make  himself  perfectly  safe  in  respect  of  the  sale  of  a 
specific  article,  must  show  that  he  had  a  proper  specific  warranty 
in  writing  in  respect  of  that  article  from  his  vendor.     The  appel- 
lant here  has  not  shown  that.     It  is  possible  that  he  may  have 
had  a  parol  statement  amounting  to  a  warranty  from  his  vendor 
each  morning  that  the  milk  was  supplied,  but  that  would  not  be 
sufficient  to  comply  with  the  requirements  of  the  Act."     The 
Chief  Justice  at  the  beginning  of  his  judgment  says  that  an 
action  for  breach  of  warranty  could  be  brought  on  the  contract, 
and,  that  being  so,  he  must  have  considered  it  a  proper  warranty. 
It  was  there  specific  and  in  writing.      It  is  suggested  that  the 
warranty  should  be  affixed  to  the  article  or  package,  or  at  any 
rate  must  specifically  refer  to  each  article ;  but,  I  ask.  Where  in 
the  statute  does  it  appear  that  such  a  cumbersome  procedure  is 
required  ?     Who  is  to  do  it  f     When  or  how  is  it  to  be  done  ? 
Is  the  vendor  or  the  purchaser  to  affix  it  ?     I  see  nothing  in  the 
Act  that  reauires  anything  of  the  sort.     The  Act  requires  that  the 
purchaser  should   have    bought  the   article  in  question  as  the 
same  in  nature,  substance,  and   quality   as   that    demanded  of 
him  by  the   prosecutor   and   with    a  written  warranty  to  that 
efFect,  and  that  he  had  no  reason  to  believe  at  the  time  when  he 
sold  the  article  that  it  was  otherwise,  imd  that  he  sold  it  in  the 
same  state  as  he  purchased    it.      Those  are  all  the  requisites  of 
the  statute,  and,  those  having  been  fulfilled,  I  am  at  a  loss  to 
understand  why  that  case  was  so  decided.     The  next  case  is  that 
of  Farmere  and  Cleveland  Dairy  Company  v.  Stevenson  (63  L.  T. 
Rep.  766),  where  the  appellants  were  convicted  of  having  sold 
milk  not  of  the  nature,  substance,  and  quality  demanded.     They 
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proved  that  they  had  bought  the  milk  under  a  written  contract     Elliott 
with  the  vendor  by  which  they  were  to  have  a  daily  supply  for  ^• 

six  months.     By  the  contract  tlie  vendor  warranted  each  and         ^^^'^' 
every  supply  of  milk  delivered  uuder  the  contract  to  be  pure,        i»oi. 

genaine,  and  new  milk  unadulterated  and  with  all  its  cream  on.        

The  milk  was  delivered  in  London  in  cans,  to  each  of  which  a  ^^%^*^ 
label  was  attached  stating  the  quantity  in  each  can  of  '*  warranted  Aet—Aduiu- 
genuine  new  milk  with  alt  its  cream  on/'     In  my  opinion  that  ration  of  food 
last  fact  does  not  make  the  least  difference.     Stephen,  J.  says  at  T^^*^*p_ 
p.  72 :  ''I   agree   that   in  the   case   before  us   there  is  such  a   contr2:i^for 
warranty  by  the  producer  as  to  protect  the  purchaser.     In  the       future 
agreement   there  was  a  written  warranty  that  the  milk  to  be   ^^*^V^r~ 
delivered  was  to  be  pure,  genuine,  and  new  milk  unadulterated  iJ^pa^^r 
and  with  all  its  cream  on,  and  the  fact  that  the  milk  was  not  to    deUvery— 
be  delivered  all  at  one  time  does  not,  to  my  mind,  make  any  ^®  ♦  ^^  ^*^*' 
difference/'     Stephen,  J.  states  there  what  I  believe  the  law ''•  ®^' "' ^»  ^^• 
to  be.     In  Laidlaw  v.  Wilson  (1894)  1  Q.  B.  74)  the  respondent 
entered  into  a  contract  with  the  manufacturers  ou  the  1 7th  day  of 
December,  1892,  as  follows  :  "  We  have  this  day  sold  to  you  three 
tons  Kil vert's  pure  lard  for  delivery  to  end  of  January,  1893.^'     A 
parcel  of  the  lard  was  delivered  on  the  2Srd  day  of  December, 
which  turned  out  to  be  adulterated.     On  a  prosecution  under 
sect.  6  it  was  held  that  the  contract  of  the  17th  d^ay  of  December 
contained  a  sufficient  warranty  of  purity  in  respect  of  the  specific 
parcel  of  the  23rd  day  of  December  to  satisfy  sect.  25,  and  so 
the  respondent  was  entitled  to  be  discharged  from  the  prosecu- 
tion.    It  became  necessary  to  distinguish  Harris  v.  May  (sup.), 
and  Charles,  J.  attempted  to  do  it.     In  my  opinion  they  cannot 
be  distinguished  one  from  another  because  they  are  in  direct  con- 
flict, but  Charles,  J.  did  attempt  to  draw  a  distinction.     He  says 
with  reference  to  the  invoice  :  *'  I  decide  the  present  case  upon 
the  construction  which  is  to  be  put,  not  upon  the  invoice  of  the 
23rd  day  of  December,  but  upon  the  contract  of  the  1 7th  day  of 
Decern  ber.^'     Then  he  goes  on  to  deal  .with  Harris  v.  May,  and 
says :  ''There, no  doubt,  Lord  Coleridge,  C.J.,at  the  commence^ 
ment  of  his  judgment,  said  that,  in  his  opinion,  the   contract 
relied  on  by  the  defendant  was  not  a  written  warranty  within 
the  meaning  of  the  Act.     But  on  looking  at  his  judgment  as  a 
whole,  I  think  that  what  he  really  meant  was  that  it  was  not  such 
a  warranty  as  would  cover  the  specific  delivery  of  milk  on  the 
12th  day  of  April,  in  the  absence  of  some  written  evidence  that 
that  ^ecific  delivery  was  made  under  the  contract.''     But  what 
he  says  there  is  clearly  not  what  Lord  Coleridge  meant.     The 
two  cases  cannot  be  distinguished.     As  I  have  said,  they  are  in 
direct  conflict.     Charles,  J.  then  goes  on  :  ''  In  the  present  case 
there  is  evidence  that  the  particular  parcel  of  lard  was  delivered 
under  the  contract,  the  delivery  having  been  accompanied  by  an 
invoice  which  describes  the  lard  in  the  Bam^  terms  as   those 
contained  in  the  contract.     The  invoice,  however,  is  material, 
•not  as  itself  containing  a  warranty  of  p^i^ity,  but  €U3. earmarking 
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Elliott     the  particular  parcel  as  having  been  delivered  under  a  contract 
^-  in  which  a  written  warranty  of  pnrity  was  contained."     If  by 

'     that  Charles^  J.  meant  to  say  that  there  must  be  something  in 

1901.        writing  to  earmark  the  particular  article^  I  dissent  from  that 

"TV^     proposition.     Wright,  J.  in  Laidlaw  v.  Wilson  says :  "  The  word 

and  Drugs    ^  pu^e '  in  the  contract  of  the  17th  day  of  December  amounts  to 

Act  —  AduiU'  an  agreement  as  an  essential  part  of  the  contract  that  the  lard 

ration  of  food  supplied  should  be  pure,  and  that  is,  in  my  opinion,  a  sufficient 

Warrwntv—  ^•^'^'^^y  ^^  ^^^  purity  withiu  the  meaning  of  the  section.^'     The 

Contrmctfor  only  other  case  is  that  of  Robertson  v.  Harris   (82  L.  T.  Rep. 

fiitwre^   586 ;  (1900)  2  Q.  B.  117),  and  it  was  here  held  that,  even  if  the 

^^^l^i^  written  ag^ement  amounted  to  a  warranty  within  the  meaning 

to  particular  of  sect  25,  there  must  be  some  evidence  in  writing  to  show  that 

dsUvory—    the  particular  milk  sold  to  the  appellant  was  purchased  with  that 

68      9  25  warranty,  and  that  m  the  absence  of  that  evidence  the  agreement 

*    '  '     '  afforded  no  defence,  following  the  suggestion  of  Charles,  J.  in 

Laidlaw  v.  Wilson  {sup.)  as  to  what  Lord  Goleridee,  C.J.  meant 

in  Harris  v.  May  (siip.),  that  there  must  be  something  to  identify 

the  article  with  the  warranty.     I  find  nothing  in  the  statute  to 

justify  placing  such  an  onerous  condition  on  either  the  vendor 

or  the  purchaser.     The  view  that  I  take  is  that  Laidlaw  v.  Wilson 

(«tip.)  IS  right,  and  that  it  is  in  direct  conflict  with  Harris  v.  May, 

and  that  it  is  the  authori^  that  we  ought  to  follow  in  the  present 

case.    Assuming  sect.  25  applies  to  this  case,  I  think  tnat  the 

respondent  has  brought  himself  within  its  protection.     As  to  the 

specific  questions  we  have  to  answer,  I  think  that  the  warranty 

did  form  part  of  the  contract ;  that  it  is  not  necessary  to  show 

on  the  face  of  the  warranty  that  it  applied  to  the  particular  sale 

of  milk,  as  it  is  sufficient  to  show  the  connection  by  evidence  ; 

and  that  the  statute  does  not  require  that  there  must  be  a  specific 

warranty  with  each  sale  of  milk.     It  requires  nothing  of  the 

kind.     It  merely  requires  that  the  article  should  be  sold  with  a 

warranty.     I  think  tne  appeal  must  be  dismissed. 

BinLXT,  J. — I  agree  with  my  brother  Bigham.  It  is  necessary 
for  me  to  just  add  a  few  words  as  I  was  a  party  to  the  decision  in 
Robertson  v.  Harris  {ubi  8tfp.).  In  Laidlaw  v.  Wilson  there  was 
an  invoice,  and  Charles,  J.  in  dealing  with  it  said  that  it  could 
be  treated  as  written  evidence  connecting  the  warranty  found  in 
the  contract  with  the  sale  of  that  particular  consignment.  His 
words  were :  "  In  the  present  case  there  is  evidence  that  the 
particular  parcel  of  lard  was  delivered  under  the  contract,  the 
delivery  having  been  accompanied  by  an  invoice  which  describes 
the  lard  in  the  same  terms  as  those  contained  in  the  contract. 
The  invoice,  however,  is  material,  not  as  itself  containing  the 
warranty  of  purity,  but  as  earmarking  the  particular  parcel  as 
having  lt>een  delivered  under  a  contract  in  which  a  written 
warranty  of  purity  was  contained.' '  He  interpreted  the  judg- 
ment of  Lora  Coleridge  in  Harris  v.  May  as  proceeding  upon 
this — ^that  ibare  must,  in  order  to  satisfy  this  section  of  the 
statute,  be  ''some,  written  evidence  that  the  specific  delivery 
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waft  made  under  the  ounti'act/'     I  adopted  what  he  said.     At     Elliott 
the   present  moment  I   think  Laidlaw  v.  WtUon  was   rightly     p-J^^^ 

decided^  and  ths,t  Robertson  y.  Harris  was  not  necessarily  wrong.        

The  headnote  in   the  Law  Journal  report   is  correct  in  law^        1901. 
though  possibly  not  so  accarate  a  summary  of  the  decision  as  ^  /3",  ^^ 
the  headnote  in  the  Law  Reports  which^  on  the  other  hand,  in    ^^i^  Dnigs 
my  opinion^  is  wrong  in  law,  for  it  states  as  the  reason  of  that  Aei-^AdttUe- 
decision  the  principle  with  which  I  do  not  agree — ^namely,  that  riuiano/food 
in  order  to  satisfy  the  statute  there  must  be  some  written  invoice  wmnwwtff— 
to  connect  the  warranty  contained   in  the  contract  with  the  dnUfctfor 
particular  consignment.  fitU»n  ^ 

Appeal  dismissed.       ^I^i^^ 
Solicitors :   Warren,  MvHon,  and  Miller.  to  partieular 

deUvwy — 
as  t  39  Vict, 
6.SS,  M.9,S5. 


KING'S  BENCH  DIVISION. 

Tuesday,  June  11,  1901. 
(Before  Ridubt  and  Biqhax,  JJ.) 

RlX  V.   BtJBKBT.    (a) 

Licensing  Act,  1872 — Permitting  licensed  premises  to  be  a  brothel 
— InformaUan — Duplicity — Offence  alleged  on  different  days — 
Continuing  offence— 35  ^  36  Vict.  c.  94,  s.lh. 

An  information  charged  B.  that  he  within  six  months  then  passed 
— namely,  on  the  26th,  28th,  29th,  and  81st  days  of  January, 
and  the  1st,  4ith,  bth,  and  6th  days  of  February,  1901 — per- 
mitted his  licensed  house  to  be  used  as  a  brothel,  contrary  to 
sect.  15  of  the  Licensing  Act,  1872. 

Held,  that  the  information  was  not  bad  for  duplicity  as  charging 
the  commission  of  two  or  more  offences  on  different  and  discon- 
tinuous days,  and  thai  B.  might  be  rightly  convicted  on  it  of  the 
offence  of  permitting  his  house  to  be  used  as  a  brothel  since  that 
offence  was  a  continuing  offence. 

MOTION  for  a  rule  nisi  for  a  writ  of  certioraH  to  bring  up  a 
conviction  of  the  justices  of  the  borough  of  Colchester. 
The  applicant,  James  Bumbyj  a  licensed  victualler,  was  sum- 
moned before  the  said  justices  on  the  6th  day  of  February,  1901, 
on  the  information  of  the  borough  head  constable  charging  that  he 

On  the  26th,  SSth,  29th,  and  Slit  days  of  Juiiuury,  and  the  lit,  4th,  5th,  aod  6th 
days  of  FobniAxy,  1901,  at  the  pariah  of  Colchester  within  the  boroogh  afoieoaid, 
thm  being  duly  lioeneed  to  leU  hy  retail  intoxicating  liqnon  in  hie  honae  and 

(a)  Reported  by  J.  AmNunr  SmAHAit .  IS/tt^  Barriater4it*Law, 
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Bbz  premises  known  by  ihe  sign  of  the  Boyal  Oak  than  sHaate,  onlawfolly  did  permit  his 

»  «.  boose  and  premises  to  be  used  as  a  brothel,  contrary  to  sect  15  of  the  Licensing  Act, 

BUBNBT.       ^872. 

ifOi.  Licensinf?  Act,  1872  (85  &  36  Vict.  c.  94)  : 

"^^  Sect.  15.  If  any  licensed  person  is  conyieted  of  permitting  his  premises  to  be  a 

Licensing      brothel  he  shall  be  liable  to  a  penalty.    .    .    . 
Act§ — Brothel 

—  Permitting      At  the  hearing  the  defendant's  solicitor  took  objection  that  the 

licensed      information  was  bad  for  duplicity,  on  the  ground  that  it  alleged 

^^Hj^rma-  *  ^^®  Commission  of  eight  separate  offences,  and  he  asked  that  the 

ti&nr—      prosecutor  should  elect  upon  which    of  the  eight  charges   he 

^MjiMci/y—   should  proceed.     The  justices  overruled  the  objection,  and  after 

ondi^refU    ^®'*'"^g  *^®  evidence  convicted  the  defendant,  in  the  terms  of  the 

days—       information,  of  havingon  the  said  eight  days  permitted  his  house 

Continuing    to  be  used  as  a  brothel. 

zsit^Viet  ^'  ■®*  •'^^^^^^  ^^^  ^^®  applicant. — By  sect.  10  of  the  Summary 
c.  94,  s.  15.  Jurisdiction  Act,  1848,  every  information  '^  shall  be  for  one 
offence  only  and  not  for  two  or  more  offences.''  Here,  however, 
the  information  alleges  eight  different  offences  on  eight  separate 
and  non-continuous  days.  The  justices  therefore  had  no  jurisdic- 
tion to  hear  the  case  unless  the  information  was  amended  and 
the  prosecutor  compelled  to  elect  on  which  charge  he  should 
proceed.  The  justices  refused  to  amend.  [Bigham,  J. — I  cannot 
see  why  they  should.  1'he  information  alleges  not  eight  separate 
offences,  but  one  continuing  offence — keeping  a  brothel — on 
eight  different  days.]  Here  the  days  are  not  consecutive. 
There  was  an  interval  of  days  between  the  separate  acts  alleged. 
If  there  may  be  an  interval  of  days,  why  not  one  of  months  or 
years  ?  In  Newman  v.  Bendyahe  (10  Ad.  Sd  B.  11),  where  there 
were  several  acts  of  selling  intoxicating  liquors  on  different  days 
in  the  same  information,  it  was  held  that  a  conviction  of  ''  the 
offence  aforesaid"  was  bad  since  there  were  three  offences. 
[Ridley,  J.— In  OrUey  v.  Gee  (4  L.  T.  Rep.  338;  30  L.  J.  222, 
M.  C),  where  there  were  several  days  mentioned  in  the  informa- 
tion on  which  it  was  alleged  that  the  defendant  had  kept  a 
betting-house,  a  conviction  for  keeping  a  betting-house  on  one  of 
those  days  was  held  good.]  I  do  not  contend  that  if  the  justices 
had  here  put  the  prosecutor  to  his  election  on  which  charge  he 
would  proceed  and  had  convicted  the  defendant  only  on  that 
charge  that  the  conviction  would  have  been  bad.  My  contention 
is  that  they  convicted  him  not  of  one  offence,  but  of  several  on 
distinct  and  discontinuous  days. 

Ridley,  J. — I  think  there  is  no  foundation  for  this  application. 
This  is  a  continuing  offence,  and  has  been  so  treated  by  the 
justices.  If  it  had  been  a  charge  of  the  commission  of  a  separate 
offence  on  each  of  the  days  named  in  the  information,  no  doubt 
informfktion  and  conviction  would  have  been  bad.  But  it  is  not. 
One  ofbnce  only  is  charged.     The  rule  must  be  refused. 

BiOHAX,  J. — I  am  of  the  same  opinion. 

Rule  refused. 

Solicitors  for  the  applicant^  Jonss  and  Son,  Colchester. 
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KING'S  BENCH  DIVISION. 

Tuesday,  April  30,  1901. 

(Before  Lord  Alvebstone^  C.J.  and  Lawrance,  J.) 

Stead  (app.)  v.  Nicholas  (reap.)  (a) 

Fishery  Acts — Fishery  district — Definition  of  limits  of  district  by 
Board  of  Trade  c^tificate — '*  All  waters  within  the  limits  of  the 
Act''— Reservoir— Salmon  Fishery  Act,  1865  (28  &  29  Vict, 
c.  21),  s.  3b— Freshwater  Fisheries  Act,  1878  (41  ^  42  Vict, 
c.  39),  ss.  6,  7. 

Sect,  6  of  the  Freshwater  Fisheries  Act,  1878,  extends  the  pro- 
visions of  the  Salmon  Fishery  Acts  with  regard  to  the  formation 
and  alteration  of  fishery  districts  and  the  powers  of  conservators 
to  '^  all  waters  within  the  limits  of  the  Act  frequented  by  trout 
or  char,''  and  sect.  7,  read  in  conjunction  with  sect.  36  of  the 
Salmon  Fishery  Act,  1865,  imposes  a  penalty  upon  any  person 
fishing  in  any  fishery  district  with  a  rod  and  Une  for  trout  or 
char  without  the  licence  of  the  conservators  : 

Held,  that  an  artificial  reservoir  geographically  situated  within  a 
fishery  district  and  stocked  with  trout  brought  from  a  distance, 
but  not  communicating  with  a  river  in  the  fishery  district  or  any 
of  its  tributaries  except  by  a  valve,  is  not  a  *'  water  within  the 
limits  of  the  Act  frequented  by  trout  or  char,'*  and  the  con-- 
servators  have  no  power  to  require  a  person  fishing  for  trout 
therein  to  obtain  a  licence  from  them. 

CASE  stated  by  jnstices  of  the  peace  for  the  West  Riding  of 
the  connty  of  York. 

At  a  petty  sessions  held  at  Botherham,  in  the  West  Riding,  on 
the  15th  day  of  October,  1900,  an  information  was  preferred  by 
Stead  (the  appellant),  who  was  the  chief  water  bailiff  of  the 
Yorkshire  Fishery  Board,  against  Nicholas  (the  respondent), 
under  sect.  85  of  the  Salmon  Fishery  Act,  1865  (28  &  29  Vict, 
c.  121),  as  extended  to  ^' trout  or  char''  by  sects.  6  and  7  of  the 
Freshwater  Fisheries  Act,  1878  (41  &  42  Vict.  c.  39),  for  that, 
he,  the  respondent,  on  the  29th  day  of  September,  1900,  at 
Thrybergh,  in  the  Biding  aforesaid,  tUter  the  time  appointed  by 
law  in  that  behalf  in  the  fishery  district  of  Yorkshire,  there 
unlawfully  did  fish  with  a  rod  and  line  for  trout  without  a  proper 
licence  in  that  behalf. 

This  information  was  heard  and  determined  by  the  justices, 
who  dismissed  the  same. 

(a)  Reported  by  W.  W.  Ohr,  Esq.,  BarriBter»ftt-Law« 
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Stbjid  On  the  hearing  of  the  information  the  following  facts  were 

*'•  admitted  or  proved  : 

ICH0LA8.        Thrybergh  Reservoir  is  the  property  of  the  Corporation  of 
1901.       Doncaster^    constracted   under   the    powers    conferred   by    the 
—        Doncaster  Water  Works  Act,  1873,  and  is  the  storage  reservoir 
—DWrtct—  referred  to  in  sect.  7  of  that  Act  as  Storage  Reservoir  No.  1 . 
"  Waters         The  waters  of  a  small  brook,  known  as  Silverwood  Brook,  are 
vnthin       impounded  in  the  reservoir,  and  conveyed  thence  by  pipes  for 
^^^^^^    domestic  use  in  the  borough  of  Doncaster. 

Salmon  Two  other  subsidiary  reservoirs  in  an  adjoining  valley  supply 

Fishery  Act,  compensation  water  for  the  use  and  benefit  of  riparian  pwners 
^^^  ttlater*'^'  whose  water  supply  was  interfered  with  by  the  construction  of 
Fisheries  Act,  the  Thrybergh  Reservoir. 

1878—28  4*29      In  the  event  of  failure  to  supply  compensation  water  from  the 

^^41  ^42  subsidiary  reservoirs  referred  to,  such  water  can  be,  and  occa- 

*  Ftci.  c.  39,    sionally  is,  supplied  from  the  Thrybergh  Reservoir*    When  sach 

M.  6, 7.      supply  is  necessary  from  the  Thryberg  Reservoir  it  is  effected 

by  means  of  a  valve.     No  fish  can  enter  the  Thryberg  Reservoir 

from  the  old  course  or  channel  of  the  brook  below  the  reservoir, 

and  no  water  pq^ses  from  the  reservoir  into  the  ancient  course  or 

channel  of  the  brook  unless  allowed  to  pass  through  the  valve 

under  the  circumstances  referred  to. 

The  channel  or  old  course  of  the  brook  below  the  reservoir 
joins  the  Hooten  !Ehrook,  which  latter  flows  into  the  river  Don. 
The  river  Don  flows  into  the  river  Ouse. 

The  Thrybergh  Reservoir  has  been  stocked  with  trout  brought 
from  a  distance  by  the  corporation  of  Doncaster.  Persons  fishing 
therein  must  obtain  a  ticket  from  the  corporation,  for  which  pay* 
ment  is  made. 

The  proceeds  arising  from  the  sale  of  the  tickets  are  devoted 
to  the  purchase  of  trout,  which  are  placed  in  the  reservoir,  by 
which  means  the  stock  is  maintained. 

The  limits  and  bounds  of  the  Yorkshire  Fishery  District  were 
originally  defined  and  declared  by  the  Home  Secretary  by  certifi- 
cate, given  by  virtue  of  the  powers  given  by  the  Salmon  Fishery 
Acts,  1861  to  1878,  and  in  such  certificate  were  then  declared 
to  comprise  {inter  alia)  ''  so  much  of  the  rivers  Derwent, 
Wharfe,  Nidd,  Ure,  Swale,  Ouse,  and  Humber,  and  their  tribu- 
taries as  lies  within  the  county  of  York,^^  but  the  limits  of  this 
Yorkshire  Fishery  District  were  subsequently,  by  certificate 
dated  the  21st  day  of  January,  1896,  of  the  Board  of  Trade 
acting  under  the  powers  conferred  bv  the  3rd  section  of  the 
Salmon  and  Freshwater  Fisheries  Act,  1886  (49  &  50  Vict, 
c.  89),  altered,  extended,  and  defined  as  follows : 

The  limits  of  the  riven  Derwent,  Wharfe,  Nidd,  Ure,  Swsle,  and  Onae,  and  of  the 
fishery  district  of  the  said  rivers,  inolnde  all  such  estuaries,  rivers,  streams,  brooks, 
lakes,  ponds,  canals,  dykes,  cuts,  drains,  channels,  water-courses,  and  waters,  and  aU 
such  portions  of  the  sea  and  sea  coast  as  lie  within  the  following  limits. 

Namely,  the  limits  defined  by  certain  lines  and  boundaries  in 
the  above  certificate  set  forth  and  described. 
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The  Thryberg  Reservoir  is  situate  in  that  part  of  the  West       Stead 
Biding  which  is  within  the  limits    of  the  Yorkshire   Fishery  ^ 

District  as  defined  by  the  lines  and  boundaries  in  the  certificate        

of  the  Board  of  Trade,  as  set  forth  and  described.  1901. 

On  the  29th  day  of  September,  1900,  the  respondent  was  fonnd  „.  ' 
fishing  for  trout  in  the  Thrybergh  Reservoir  by  the  appellant,  -^Diltrici-- 
who   was  the  duly  appointed  water  bailiff    of  the  Yorkshire     "  Waters 
Fishery  Board.  li^^^ 

The  respondeat  was  duly  authorised  to  fish  therein  by  ticket   R^^ir^ 
granted  by  the  corporation  of  Doncaster,  but  was  not  in  posses-      Salmon 
aion  and  had  not  obtained  any  licence  authorising  him  to  fish  for  ^^^J^^^: 
trout  from  the  Yorkshire  Fishery  Board  within  the  district  under       waUr^ 
the  jurisdiction  of  that  board.  Fiaheries  Ad, 

It   was  submitted  by   the  appellant  that  such   licence   was  i^^^^^^^^d 
requisite,  and  that  any  person  fishing  for  trout  in  the  Thrybergh  ^  3^f'/{  1^42 
Beservuir,  or  in  any  inclosed  waters  within  the  limits  of  the     viet.  c.  39, 
district  of  the  boards  without  having  previously  obtained  such      «'•  6,  7. 
licence  from  the  board,  was  liable  to  the  penalty  imposed  by  the 
25th  section  of  the  Salmon  Fishery  Act,  1865  (28  &  29  Yict. 
c.  121). 

It  was  contended  on  behalf  of  the  respondent  that  the  York- 
shire Fishery  Board  had  no  power  or  jurisdiction  over  the 
Thrybergh  Reservoir;  that  no  licence  from  the  boari  was 
required  for  any  person  fishing  for  trout  therein ;  and  that  even 
if  the  certificate  of  the  Board  of  Trade  of  the  21st  day  of 
January,  1896,  did  in  terms  include  such  reservoir  within  the 
Yorkshire  Fishery  District,  which  the  respondent  denied,  then 
such  certificate  was  ultra  vires,  and  not  authorised  by  any  of  the 
Acts  of  Parliament  under  or  by  virtue  of  which  the  certificate 
was  issued  and  given. 

The  justices  thereupon  dismissed  the  information,  and  the 
question  of  law  for  the  opinion  of  the  Court  was  whether  they 
were  right  in  law  in  dismissing  it. 

The  Salmon  Fishery  Act,  1865  (28  &  29  Vict.  c.  121),  pro- 
vides : 

Seet.  85.  From  and  after  a  Umd  to  be  appointed  as  aforesaid  in  a  fishery  district, 
any  person  fishing  in  that  district  with  a  rod  and  line  for  salmon  without  a  proper 
lieenoe  shall  be  liable  to  a  penalty  of  not  less  than  double  the  amount  to  be  paid  for 
the  requisite  licence,  and  not  exceeding  five  pounds. 

The  Freshwater  Fisheries  Act,  1878  (41  &  42  Vict.  c.  39), 
provides : 

Sect.  6.  The  provisions  of  the  Salmon  Fisheries  Acts,  1866  and  187S,  which  relate 
to  the  formation,  alteration,  combination,  and  dissolution  of  fishery  districts,  and  to 
the  appointment,  qualification,  proceedings,  and  powers  of  conservators,  shall  extend 
and  apply  to  all  waters  within  the  limits  of  this  Act  frequented  by  trout  or  char ;  and 
the  term  '*  salmon  riyer,"  in  the  fourth  and  nineteenth  sections  of  the  Salmon  Fishery 
Aet,  18S6,  and  in  the  twenty -sixth  section  of  the  Salmon  Fishery  Act,  1878,  shall 
mean  any  rirer  frequented  by  salmon,  trout,  or  char. 

Sect.  7.  In  any  fishery  district  subject  to  a  board  of  conservators,  the  conservators 
shall  have  power  to  issue  licences  for  the  day,  week,  season,  or  any  part  thereof,  to  all 
persons  fishing  for  trout  or  char,  and  in  the  event  of  the  power  being  exercised  in  any 
fishery  district,  the  proTisions  oif  the  thirty-third,  thirty-fourth,  thicty-fifth,  thirty- 
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Stbad  sisth,  and  thirty-seraath  saetioiw  of  the  Salmoa  FisliAry   Act,   1865,  and  of  the 

p.  twenty-flnt,  twenty-MCood,  twenty-foarth,  and  twenty.fifth  Motions  of  the  Salmon 

Nicholas.  Fishery  Act,  1873  (relative  to  licences),  shall,  with  respect  to  snch  district,  be  con- 

^.^  strned  as  if  the  words  '*  tront  or  char  **  were  inserted  thronghont  after  the  word 

1901.  ^'  salmon."    ProTided  as  follows :  (1)  A  licence  to  fish  for  salmon  shall  have  eflPeel  as 

a  licence  to  fish  for  treat  and  char;  (2)  the  fee  payable  for  a  licence  to  fish  for  tront 

Fishery  Ada  °^  ^^'^^  ezclnsiTely  of  salmon  in  any  district  shall  not  exceed   one-third  of  the 

Bistriet-^  maximum  amount  chargeable  for  fishing  for  salmon  nnder  the  proyisions  of  the 

*'  Waters  twenty-first  section  of  the  Salmon  Fishery  Act,  1873. 

i^iu"^        ^vory,  K.C.  and  H.  T.  Waddytov  the  appellant.— The  jnstices 

Regervinr-^   onght  to  have  convicted  the  respondent.     They  were  inflaenced 

Salnvm      in  their  decision  by  the  case  of  George  v.  Carpenter  (68  L.  T. 

ileb'-^pieL^P'  "^^^^  (^^^^^  ^  ^'  ^'  ^^^)'  ^^^  ^^^^  ^^^  ^^  ^®*^'y  ^^ 

water  application  here,  as  the  words  of  the  certificate  given  by  the 
FiaherieM  Act,  Secretary  of  State  in  that  case  were  wholly  different  from  the 
1878— 28 4-29  yQj,y  ^ide  words  nsed  in  the  certificate  in  tbe  pre:ient  case.  It 
8.  3b;  41  ^42^^  fonnd  in  the  case  that  this  reservoir  is  at  all  events  situate 
Vict,  c.  39,  within  the  geographical  limits  or  geographical  district  of  the 
88. 6,  7.  Yorkshire  Fishery  Board,  and  the  question  is  whether  it  is 
within  the  fishery  district  within  the  meaning  of  the  Acts  as 
defined  by  the  certificate  given  by  the  Board  of  Trade.  Our 
contention  is  that  it  comes  within  the  limits  as  defined  by  that 
certificate,  and  that  the  certificate  is  not  ultra  vires.  The  first 
of  the  Salmon  Fishery  Acts  is  the  Salmon  Fishery  Act,  1861 
(24  &  25  Vict.  c.  109),  which  is  limited  entirely  to  salmon,  and 
there  is  no  definition  of  •' river  ^'  or  of  the  jurisdiction  of  the 
board  as  to  rivers,  but  there  are  certain  provisions  as  to  taking 
salmon.  Then  by  the  amending  Act,  the  Salmon  Fishery  Act, 
1865  (28  &  29  Vict.  c.  121),  in  sect.  3,  the  word  "river"  is 
defined  as  including  "  such  portion  of  any  stream  or  lake,  with 
its  tributaries,  and  such  portion  of  any  estuary,  sea,  or  sea  coast, 
as  may  from  time  to  time  be  declared,  in  manner  hereinafter 
provided,  to  belong  to  such  riverl"  Under  these  words  there 
have  been  several  decisions  as  to  the  meaning  of  '^  tributaries,'' 
and  it  was  in  consequence  of  those  decisions  that  we  have  the 
wider  view  now  g^ven  to  these  words.  By  sect.  5  '^  the  limits  of 
a  river''  were  to  be  defined  by  a  Secretary  of  State  (now  the 
Board  of  Trade)  and  it  entitles  the  secretary  to  include  tribu- 
taries. The  Salmon  Fishery  Act,  1873  (36  &  37  Vict.  c.  71), 
does  not  carry  this  matter  any  further.  Then  we  come  to  the 
Freshwater  Fisheries  Act,  1878  (41  &  42  Vict.  c.  39),  which  (by 
sect.  3)  does  not  "  extend  to  Scotland  or  Ireland  nor  .  .  . 
to  the  counties  of  Norfolk  and  Suffolk  and  the  county  of 
the  city  of  Norwich."  Sect.  5  of  this  Act  provides  that 
sects.  8  and  9  of  the  Act  of  1861  and  sect.  64  of  the  Act  of 
1865  (which  provides  a  close  time  for  trout  or  char),  "shall 
.  .  .  apply  to  trout  and  char  in  all  waters  within  the  limits 
of  this  Act " — that  is,  in  England.  Sect.  64  of  the  Act  of  1865 
had  provided  for  the  partial  application  of  the  Salmon  Acts  to 
trout  in  salmon  rivers.  The  important  section  in  this  case  is 
sect.  6  of  the  Act  of  1878,  which  enacts  that  the  provisions  of 
*  the  Salmon  Fishery  Acts  which  relate  to  the  formation,  Ac,  of 
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fishery  districts  and  powers  of  conservators  shall   eoctend   and      Stiad 
apply  to  "  all  waters  within  the  limits  of  this  Aot  frequented  by  ^' 

troat  or  char/'  and  the  term  "  salmon  river  *'  shall  mean  ''  any        

river  freqaented  by  salmon,  trout,  or  char/'     Then  sect.  7  gives        1901. 
a  board  of    conservators   in  a  fishery   district  power   to   issue       CZTa  j. 
licences^  and  provides  that  sect.  25  of  the  Aot  of  1863,  which  -^^DiHriet^— 
imposes  a  penalty  upon  any  person  fishing  in  a  fishery  district     "  Wat^n 
with  a   rod    and  line  for  salmon   without  a  licence^    shall   be      .^^^^ 
construed  to  include  "  trout  or  char.*'     The  result  therefore  is   f^r^i^ 
that  any  person  fishing  ia  a  fishery  district  with  rod  and  line  for      Salmon 
salmon^    trout,  or  char,   without  a  licence  from   the   board  of  Fiffc«ry  Act, 
conservators,  is  liable  to  the  penalty  imposed  by  sect.  85  of  the  ^^^^^^J!***' 
Act  of  1865.     There  is  no  definition  of  the  words  '^  all  waters  Pi»\eri€t  Act, 
within   the   limits  of  this   Acf  other  than  that  contained  in  1875—29^29 
sect.  3,  that  the  Act  is  not  to  extend  to  Scotland  or  Ireland,    ^['a{  ^^U 
or  to  the  counties  of  Norfolk  and  Suffolk  or  to  Norwich.     There  '*  yic\.  c.  39, 
are  decisions  as  to  the  meaning  of  the  word  '^  tributaries.^'     In      «j.  6,  7 
George  v.  Carpenter  {ubi  sup.)  the  certificate  of  the  Secretary  of 
State  defined  the  fishery  district  to  be  a  river  and  '^  its  tribu« 
taries,''  and  upon  that  it  was   held  that  reservoir   was  not  a 
tributary  of  the  river  within  the  meaning  of  the  certificate,  and 
was    therefore   not   within   the  jurisdiction  of  the  board.      In 
consequence  of  that  decision  the  certificate  of  the  Boainl  of  Trade 
in  this  case  was  given  in  much  wider  form,  and  includes  in  this 
fishery  district  *'  estnaries,  rivers,  streams,  brooks,  lakes,  ponds, 
canals,  dykes,  cuts,  drains,  channels,  watercourses,  and  waters  *' ; 
and  these  words  are   wide   enough   to  include   this   reservoir, 
althong^h  there  is  no  decision  either  way  as  to  whether  a  reser- 
voir is  a  "  river  or  waters '*  within  the  Act.     The  respondent 
therefore  ought  to  have  been  convicted. 

T.  Willes  Chitty  for  the  respondent. — The  justices  were  clearly 
right  in  refusing  to  convict  the  respondent.  Sect.  6  of  the  Act 
of  1878  says  that  the  provisions  of  the  Salmon  Fishery  Acts  in 
certain  respects  shall  extend  and  apply  to  ''  all  waters  within  the 
limits  of  this  Act''  frequented  by  trout  or  char.  The  case 
therefore  depends  on  the  meaning  of  the  word  '' waters''  in 
this  Act,  and  to  get  at  this  we  must  look  at  the  meaning  in  the 
earlier  Acts.  Some  limit  must  clearly  be  pat  on  the  phrase 
''  waters/'  and  the  meaning  as  set  out  in  the  certificate  given  by 
the  Board  of  Trade  is  too  large;  it  is  outside  the  Act  altogether. 
This  reservoir  is  not  a  "  water "  within  the  meaning  of  the 
certificate  at  all ;  and  if  it  does  come  within  the  certificate  then 
the  certificate  is  too  large  and  wide,  and  is  ultra  vires.  The 
words  of  the  Act  are  simply  ''  waters,"  and  in  no  section  is  the 
word  ''  ponds ''  mentioned,  and  there  is  no  provision  in  the  Act 
which  defines  ^'  waters."  The  nearest  approach  to  a  definition 
is  in  sect.  11  (3),  which  says  that  if  any  person  during  the  close 
season  fishes  for  any  freshwater  fish  ''  in  aby  river,  lake,  tribu* 
tary,  stream,  or  other  water  connected  or  commudicatiug  with 
such  rivers,  he  shall   be  liable  to  a  fine."     That  is  the   only 
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Stiad      approach  to  a  definition  of  '^  waters''  given  in  the  Act  of  1878, 

^'  and  reliance  is  placed  on  that  definition.     It  does  not  refer  to 

NioHOLAfl.    ^^j  does  not  include  "  ponds/'     In  sect.  4  of  the  Act  of  1861  is  a 

1901.       definition  of  "  tidal  waters ''  and  ^'  inland  waters/'  but  not  of 

—        "  waters."     The  word  *'  waters  "  dearly  would  not  apply  to  an 

^Dlttriet-^  '^'^tifioial  lake,  and  therefore  this  reservoir  is   not  a  "water" 

"  Watert     within  the  meaning  of  the  Act  at  all.     The  board  would  there- 

yjifhin      fore  have  no  power  to  require  a  person  fishing  in  the  reservoir 

E^TJrvoiT^   to  obtain  a  licence  from  them.     [He  was  stopped.] 

Salmon         Avory,  K.O.  in  reply. 
FxBhery  Act,       Lord  Alvbbstonb,  O.J. — Speaking  for  myself,  I  should  have 
^^^  waJr**^  been  glad  if  I  could  have  adopted  the  view  presented  to  us  by 
PUhtriei  Act,  counsel  for  the  appellant  as  to  this  section.     It  would  be  a  very 
1868—28 1 89  good  thing  if,  for  the  purposes  of  a  fishery  district,  any  water 
85  *  41  i^i2  fr®q^®^^<f  '^y  trout  or  char  came  within  the  provisions  of  the 
'Vtcl.  c.  39,    -^^^  ^^  1865,  as  amended  by  the  Act  of  1878.     It  seems  to  me, 
M.  6, 7.      however,  that  the  course  of  the  legislation  has  made  that  view 
impossible.     There  was  a  well-known  code  with  regard  to  salmon 
fishery  waters,  and  trout  were  protected  to  a  certain  extent  if 
they  happened  to  be  in  a  salmon  river.    The  Act  of  1878  does 
not  make  any  fresh  enactment  in  sect.  6,  but  merely  extends  the 
provisions  of  the  Salmon  Fishery  Acts,  1865  and  1873,  with 
regard  to  the  formation  and  alteration  of  fishery  districts  to  all 
waters  within  the  limits  of  the  Act  frequented  by  trout  or  char. 
I  quite  agree  that  it  is  possible  to  construe  these  words  as  mean- 
ing any  waters  within  England  other  than  Norfolk  and  Suffolk 
and  the  county  of  the  city  of  Norwich,  which  are  excepted  from 
the  operation  of  the  Act  of  1878  by  sect.  3  of  that  Act ;  but  I 
think  that  would  give  to  the  word   '^  limits "  a   very  unnsnal 
meaning.     I  think  that  the  real  answer  to  the  argument  for  the 
appellant  is  this  :  The  Acts  of  1865  and  1873,  which  are  applied 
to  the  Act  of  1878  by  sect.  6  of  the  latter  Act,  contain  regula- 
tions as  to  the  formation  of   districts;  and  I  think  for  the 
purpose  of  this  question  the  previous  decisions  apply^  by  which 
it  was  held  that  the  waters  which  may  be  included  in  the  district 
of  a  river  must  be  tributaries  of  the  river  or  communicate  with 
the  river.     I  further  think  that  the  district  is  not  something 
separate  from  the  river ;  but  that  a  fishery  district  under  the  Act 
of  1865  is  a  district  which  is  formed  of  more  than  one  river.     If 
that  is  soj  the  course  of  legislation  was  to  apply  to  trout  and 
char  rivers — ^that  is,  rivers  in  which  there  need  not  be  salmon, 
but  in  which  there  are  trout  or  char — all  the  provisions  of  the 
previous  Salmon  Fishery  Acts.     It  would,  in  my  opinion,  be  too 
strong  to  say  that  the  restrictions  on  what  could  be  included  in  a 
fishery  district,  were  done  away  with  by  legislation  by  incorpora- 
tion.    Therefore,  with  regret  I  come  to  the  oonduaion  thai  the 
refusal  of  the  justices  to  convict  was  right,  and  that  this  reser- 
voir is  not,  and  cannot  at  present  be,  included  in  the  words  in 
sect.  6  of  tiie  Act  of  1878,  ''  all  waters  within  the  limits  of  this 
Act." 
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liAWRANCJB^  J. — I  have  anwillingly  come  to  the  same  conclnsion.       Stbad 
It  seems  to  me  that  what  was  intended  by  the  statute  of  1878,    ^,     ^- 

was  to  extend  to  treat  and  char  the  same  protection  that  had         

been   extended  to   salmon  by  the  Salmon  Fishery  A.cts.     The        i90i. 
intention   of    the  Legislature  evidently  was   to  protect   rivers        — 
frequented  by  salmon  and  to  prevent  them  from  being  interfered  ^p^'^ric*— 
with ;  bat  the  difficulty  was  considerably  extended  in  the  case  of     "  Waters 
trout^  and  the  same  difficulty  arose  as  to  whether  the  limit  should     ,.^?M? 
be  extended  further  than   the  river  or  some   tributary  of  the    R^^voir^ 
river.     The  object  was  to  protect  trout  and  any  small  streams      Salmon 
they  might  go  up  for  the  purpose  of  breeding,  and  so  forth,  and  Pts^^nf  ^ci, 
it  was  on  that  ground  that  the  case  of  George  v.  Carpenter  {ubi  ^  ^^^^"  ' 
sup,)  was  decided.     I  think  the  magistrates  were  right  in  the  Fisheries  Act, 
view  they  took.  1878-28  *  29 

Appeal  dismissed,     ^  35^4i^^42 

Solicitors  for  the  appellant,   Steavenson  and  Couldwell,  for  '  yict,  c.  39, 
J.  E.  Janes,  York.  «».  6,  7. 

Solicitors  for  the  respondent^  Coods,  Kingdon,  and  Cotton,  for 
Town  Clerk,  Doncaster. 


KING'S  BENCH    DIVISION. 

Friday,  June  7,  1901. 

(Before  Ridley  and  Bigham,  JJ.) 

Hall  (app.)  v.  Mc William  (resp.).  {a) 

Lottery — Sale  of  chances — Proposal  or  scheme  for  sale  of  chances 
in  newspaper — ''  Spot  "  competition  in  newspaper — Conviction 
—Lottery  Act,  1828  (4  Geo.  4,  c.  60),  s.  41. 

It  was  announced  in  an  issue  of  an  evening  newspaper  belonging 
to  a  limited  company  and  sold  for  the  price  of  one  halfpenny, 
that  for  a  certain  period  in  certain  issues  of  the  newspaper 
spots  of  varying  size  and  configv/ration  would  be  printed  in 
various  parts  of  the  issues. 

Some  of  such  spots  were  distinguished  (w  winning  spots.  It  was 
also  stated  in  the  paper  that  on  a  specified  day  an  announcement 
would  appear  in  the  paper  showing  the  exa^t  configuration  of 
such  spots  a^  were  declared  to  be  winning  spots ;  and  it  was 
stated  in  all  the  issues  in  question  that  the  person  who  cut 

(a)  Reported  by  W.  W.  Orb,  Esq.,  Barrister-at-Law. 
VOL.  JX.  D 
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Hall  from,  the  newspaper  and  sent  to   the   offices  of  the  same  the 

*•  portion  of  the  newspaper  containing   any  spot  the  facsimile 

c  jLMAH.      of  which  had  been  decla/red  to  be  a  winning  spot,  would  receive 

1901.  a  prize.     The  winning  spots  were  arbitrarihi  selected  by  the 

' — '  proprietors  of  the  newspaper,  and  the  iffinmng  of  the  prizes 

iS23^8aU .       depended  wholly  upon  chance. 

chances-^  f*f  The  appellant,  the  printer  and  pubUsher  of  the  newspaper,  was 

Nmotp'upm^      summoned  under  sect.  41  of  the  Lotteries  Act,  1823  (4  Qeo.  4, 

amip^iwn^     ^•^^)if^  unlawfully  publishing  a  proposal  and  scheme  for  the 

4  000. 4,  c.  60,      sale  of  chances  tn  a  lottery,  namely  the  proposal  and  scheme 

«.  41.  called  ''  spots,'*  and  was  conmcted  under  the  section  as  a  rogue 

and  vagabond. 

Held,  thaJb  the  sale  of  the  newspapers  was  the  publishing  a  pro* 

posal  and  schems  for  the  sale  of  chances  in  a  lottery,  not  autho* 

rised  by  any  Act  of  Parliament  within  the  meaning  of  the 

section,  a/nd  thai  the  appellant  was  properly  convicted  under  the 

section. 

/^  ASE  stated  by  the  Lord  Mayor  of  the  city  of  London. 

At  a  court  of  summary  jurisdiction^  sitting  at  the  Mansion 
House,  in  the  city  of  London,  on  the  22nd  day  of  January,  1901 
an  information  was  preferred  against  the  appellant  under  sect.  41 
of  4  Qeo.  4,  c.  60,  that  he  did,  on  the  29th  day  of  November, 
1900,  unlawfully  publish  a  certain  proposal  and  scheme,  to  wit, 
a  proposal  and  scheme  called  "  Spots,'^  for  the  sale  of  certain 
chances  in  a  certain  lottery  not  authorised  by  any  Act  of 
Parliament. 

This  information  was  heard  before  the  Lord  Mayor,  who  con- 
victed the  appellant,  subject  to  this  case  for  the  opinion  of  the 
Court. 

Upon  the  hearing  the  following  facts  were  proved  or  admitted. 

The  appellant  was  the  printer  and  publisher  of  a  certain 
evening  newspaper  called  the  Sun,  and  was  liable  to  a  conviction 
on  the  information  if  the  oSence  charged  was  proved. 

The  Sv/n  newspaper  is  the  property  of  a  limited  liability  com- 
pany called  ''The  Sol  Syncucate,'^  having  offices  at  Temple- 
avenue,  where  the  business  of  the  newspaper  is  carried  on. 

The  paper  is  published  and  sold  in  London  as  an  evening 
newspaper  at  the  price  of  a  halfpenny,  and  the  following  issues— 
namely,  the  29th  day  of  November,  the  3rd,  5th,  7th,  10th,  and 
and  12th  days  of  December,  1900 — containing  the  system 
referred  to  in  the  information  wer«  put  in  evidence  and  were  to 
be  treated  as  part  of  this  case.  No  other  evidence  as  to  the 
nature  of  the  scheme  was  tendered. 

What  the  scheme  was  fully  appeared  from  the  issues  of  the 
newspaper ;  shortly  it  was  as  follows :  It  was  announced  in  an 
issue  of  the  paper  dated  the  29th  day  of  November  that  for  a 
certain  period  in  certain  issues  of  every  edition  of  the  Sun,  spots 
of  varying  size  and  configuration  would  be  printed  in  various 
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parts  of  the  said  issaes.  Some  of  sncli  spots  were  distinguished  Hall 
as  winning  spots.  m  w*^ 

It  was  further  annonnced  in  the  said  issue  that  on  Wednesday^        

the  19th  day  of  December^  an  announcement  would  appear  1901. 
showing  the  exact  configuration  of  such  spots  as  were  declared  — " 
winning  spots.  l82S^atoi 

It  was  stated  in  all  such  issues  that  the  person  who  cut  out  from    chanMs-- 
the  newspaper  and  sent  to  the  offices  of  the  Sun  newspaper  the  Nwttpapw— 
porBo.  SZ  p.p»  «..t„W  «.j  ^.  the  h»„a/i-hiol.  J^t£;:_ 
had  been  thus  announced  as  a  winning  spot^  would  receive  a  4  q^,  4, «.  eo, 
prize.  •.  41. 

It  was  further  announced  in  the  above  papers  that  the  prizes 
differed  for  different  spots. 

It  was  also  announced  in  the  papers  that  certain  persons^  whose 
names  and  addresses  were  given^  had  in  fact  received  prizes  in 
accordance  with  the  scheme  set  forth. 

It  was  contended  on  behalf  of  the  appellant  that  he  had  not 
committed  the  offence  charged  on  the  following  grounds  :  That 
he  had  not  published  any  scheme  for  the  sale  of  a  chance^  within 
the  meaning  of  the  Acts^  and  that  no  chance  had  been  sold  or 
offered  for  sale ;  that  the  scheme  was  for  the  sale  of  the  news- 
paper in  the  ordinary  course  of  business  at  the  fixed  price  which 
had  always  been  charged — namely^  a  halfpenny — and  that  the 
distribution  of  prizes  under  this  scheme  was  gratuitous,  and  was 
the  result  merely  of  a  scheme  by  way  of  legitimate  advertisement, 
ancillary  to  and  in  furtherance  of  the  sale  of  the  newspaper  at  its 
regular  and  fixed  price,  and  was  not  a  scheme  for  the  sale  of  » 
chance^  so  as  to  constitute  a  lottery  within  the  meaning  of  the 
Acts. 

And  secondly,  that  to  enable  the  purchaser  of  a  newspaper, 
which  contained  a  winning  spot  to  acquire  the  prize  offered, 
necessitated  on  his  part  the  exercise  of  such  sufficient  care,  skill, 
and  vigilance  as  to  render  the  acquisition  of  such  prize  by  him 
not  a  mere  matter  of  chance. 

The  magistrate  found,  as  a  fact,  that  the  winning  of  the  prizes 
depended  wholly  upon  chance. 

The  magistrate  was  of  opinion  upon  the  facts  above  stated  that 
the  above  proposal  and  scheme,  so  published  by  the  appellant, 
was  a  lottery  not  authorised  by  any  Act  of  Parliament,  and  he 
therefore  convicted  him  as  a  rogue  and  vagabond  and  fined  him 
261.  with  lOZ.  10«.  costs. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
Lord  Mayor,  upon  the  above  statement  of  facts,  came  to  a  correct 
determination  and  decision  in  point  of  law,  and  if  not,  what 
should  be  done  in  the  premises. 

The  Lotteries  Act,  1823  (4  Geo.  4,  c.  60) — ^an  Act  for  grant- 
ing to  His  Majesty  a  sum  of  money  to  be  raised  by  lotteries — 
provides : 

Stet»  41.  If  any  person  or  persons  shall  sell  any  ticket  or  tickets,  chanee  or 
chances,  share  or  shares  of  any  ticket  or  tickets,  chance  or  ohances  in  any  lottery  or 

D  2 
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Hall  lotteries  authorlBod  by  any  foreign  potentate  or  state,  or  to  be  drawn  in  any  foreign 

1^,  conntry,  or  in  any  lottery  or  lotteries,  except  snch  as  are  or  shall  be  authorised  by 

McWiLLiAM.  ^^*B  ^^  some  other  Act  of  Parliament  to  be  sold,  or  shall  publish  any  proposal  or 

'  scheme  for  the  sale  of  any  ticket  or  tickets,  chance  or  chances,  share  or  shares  of  any 

1901.  ticket  or  tickets,  chance  or  chances,  except  such  lottery  or  lotteries  as  shall  be  autho- 

!  rised  as  aforesaid,  such  person  or  persons  shall,  for  OTory  such  offence,  forfeit  and  pay 

Lottery  Act  ^^®  ^^™  ^^  ^^^7  pounds,  and  shall  also  be  deemed  a  rogue  and  a  vagabond,  or  rogues 

2S23 Sale  of  ^°^  Tagabonds,  and  shall  be  punished  as  such  in  the  manner  hereinafter  directed. 

ehaness — 

New^pw--  Marshall  Hall,  K.O.  and  Oermaine  for  fclie  appellant. — This  is 
compettWon—  ^^^  *  ^^^^^^f  because  ander  the  particular  statute  which  deals 
4  Geo.  4,  c.  60,  with  this  matter  there  must  be  a  sale  of  a  chance  in  the  first 
»'  41.  place,  and  it  must  be  exclusirely  chance  and  no  skill.  Those 
are  the  two  points.  The  preamble  of  the  Act  (4  Geo.  4,  c.  60) 
clearly  shows  that  a  competition  of  this  kind  does  not  come 
within  the  spirit  of  the  Act,  and  that  the  section  cannot  apply 
to  the  case  of  a  sale  of  a  halfpenny  newspaper  as  in  this  case. 
To  bring  the  case  within  the  Act  there  must  be,  first,  chance ; 
secondly,  no  skill ;  and,  thirdly,  the  sale  of  a  chance.  The  real 
point  is  that  there  must  be  the  sale  of  a  chance^  and  it  is  con- 
ceded that  there  must  be  a  sale.  A  sale  implies  a  consideration 
moving  from  the  purchaser  of  the  newspaper  towards  the  seller 
of  it.  There  is  no  consideration  here  for  the  sale  of  the  chance ; 
the  consideration  (the  halfpenny)  is  for  the  sale  of  the  news« 
paper,  and  not  for  the  sale  of  the  chance.  No  portion  of  this 
halfpenny  goes  to  the  buying  of  the  chance ;  the  whole  of  it 
goes  to  the  buying  of  the  newspaper.  Generally,  when  there 
are  cases  of  selling  chances^  it  is  possible  to  apportion  a  specific 
part  of  the  sum  paid  to  the  buying  of  the  chances  ;  but  that  is 
not  so  here.  No  portion  of  the  halfpenny  can  possibly  be 
allocated  to  the  chance  of  getting  the  sovereign  in  this  case, 
that  is,  to  buying  the  chance.  In  order  to  constitute  a  lottery 
under  this  section  there  must  be  a  payment  of  at  least  a  half- 
penny, as  that  is  the  smallest  coin,  and  there  must  be  the 
payment  of  some  coin.  This  is  not  a  sale  at  all ;  it  is  really  a 
gift  by  the  proprietors  to  the  purchaser  of  a  paper  containing  a 
winning  spot.  The  decision  in  Caminada  y.  Htdton  (64  L.  T. 
Rep.  572)  is  entirely  in  the  appellant's  favour,  as  it  decided  that 
no  ofience  had  there  been  committed  under  sect.  41  of  this  Act. 
They  also  referred  to  Taylor  v.  Smetten  (11  Q.  B.  Div.  207). 

Avory,  K.C.  and  B.  D.  Muir,  for  the  respondent^  were  not 
called  upon  to  argue. 

BiDLET^  J. — In  this  case  the  question  is  whether  the  magis- 
trate was  right  in  convicting  the  appellant  under  sect.  41  of  the 
Lotteries  Act,  1823.  [His  Lordship  read  it.]  There  is  no 
authority  of  an  Act  of  Parliament  which  can  be  called  in  aid  by 
the  appellant  in  this  case,  so  that  those  words  in  the  section  can 
have  no  application  here,  and  therefore  what  we  have  to  decide  is 
whether  the  magistrate  was  right  in  holding  that,  upon  the  facts^ 
the  proposal  and  scheme  so  published  by  the  appellant  was  a 
lottery.  The  facts  are  shortly  these.  In  the  Sun  newspaper 
there  were  placed  certain  spots,  I  do  not  know  how  many  or  in 
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what  parts  of  the  newspaper  they  were  placed.      A  day  came       Hall 
when  a  prize  was  giyen  to  the  possessor  of  a  spot  which  carried  j£«w,^ia,j 

the  right  to  a  prisse.     If  the  purchaser  of  a  newspaper  coald  find        

that  spot  in  the  copy  of  the  newspaper  which  he  had  bought^  he  1901. 
would  become  entitled  to  the  prize.  It  was  not  really  argued  r^xiZ"^  * 
that  this  was  a  case  of  skilly  because  that  was  not  the  point  is2a--!sai0  of 
persisted  in.  If  skill  were  really  required  in  the  discovery  of  ehancu-- 
the  spot  which  entitled  the  owner  of  the  spot  to  a  prize,  then  the  ^^^^.'^ 
case  would  come  within  the  principal  in  Caminada  v.  Hulton  {libi  competitian— 
sup,),  where  the  court  decided  that  there  was  no  lottery  in  that  4  Geo, 4,  c,  60, 
case,  because  there  the  question  of  skill  came  in,  and  it  was  '•  ^^' 
necessary  for  anyone  to  win  the  prize  to  be  able  to  select  among 
the  horses  those  which  were  likely  to  win  the  races.  In  that 
case  there  came  in  the  question  of  skill,  but  in  this  case  the 
point  is,  I  think,  very  properly  not  insisted  upon  that  anything 
like  skill  was  required  in  the  discovery  of  the  spot.  The  case  is 
different  from  those  cases  where  perhaps  there  might  be  a  con- 
sideration as  to  whether  skill  was  required  or  not.  Here  there  is 
no  such  element.  The  argument  is  that  the  newspaper  is  sold  with 
other  objects,  such  as  the  dissemination  of  news,  and  that  this  is 
but  a  minor  portion  of  the  scheme  under  which  the  newspaper  is 
conducted,  and  that,  the  price  of  the  newspaper  being  only  one 
halfpenny,  therefore  one  cannot  discover  that  any  tangible  part 
of  the  sum  paid  for  such  newspaper  is  a  purchase  of  a  chance  as 
distinct  from  the  newspaper,  and  it  is  therefore  contended  that 
what  has  been  is  not  within  the  Act  of  Parliament.  I  cannot 
discover  any  good  reason  for  supporting  any  of  those  arguments. 
It  seems  to  me  to  be  certain  that  what  a  person  buys,  when  he 
gives  one  halfpenny  for  a  newspaper  under  these  conditions,  is 
not  only  the  newspaper  and  the  news  which  he  obtains  by  the 
purchase  of  the  paper,  but  also  the  chance  which  enters  into  his 
mind  that  he  might  be  the  fortunate  possessor  of  the  news- 
paper with  the  lucky  spot  upon  it.  I  think  it  is  inpossible  to 
suppose  that  is  not  so.  It  may  be  that  the  owners  of  the  news- 
paper have  other  objects  in  their  mind  as  to  what  they  will  do 
and  how  they  will  benefit  by  the  offering  of  these  prizes ;  but  as 
far  as  the  purchaser  is  concerned,  I  think  he  does  buy  with  this 
newspaper  the  chance  of  obtaining  the  prize.  Therefore  I  think 
there  is  a  scheme  for  the  sale  of  a  ticket,  chance  or  chances, 
within  the  meaning  of  this  Act.  The  argument  for  the  appellant 
seems  to  assume  that  because  the  price  is  one  halfpenny  therefore 
you  cannot  say  that  any  particular  portion  of  that  is  given  for  a 
chance  when  you  cannot  allocate  what  portion  of  the  halfpenny 
is  given  for  that  chance.  But  that  it  enters  into  the  mind  of  the 
purchaser  of  the  newspaper  seems  to  me  quite  certain.  For  these 
reasons  I  think  the  conviction  ought  to  be  upheld. 

BiOHAic,  J.— I  am  of  the  same  opinion.  The  appellant  was 
summoned  for  unlawfully  publishing  a  certain  proposal  and 
scheme — namely,  a  proposal  and  scheme  called  '' spots  ^'  for 
certain  chances  in  a  certain  lottery  not  authorised  by  any  Act  of 
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Hall       Parliament.      Now^  sect.  41  of  the  statate   4  Gtoo.  4,   c.  60, 
%Mw\.      provides  that  if  any  person  shall  publish  any  proposal  or  scheme 

'  for  the  sale  of  any  chance  or  chances  in  a  lottery,  he  shall  be 

1901.       guilty  of  an  offence  and  shall  be  fined  in  the  sum  mentioned  in 
UiUruA      ^^^  '^^^  question  in  this  case  is  whether  the  appellant  was, 

1828-^aU  oj  ^^  ^^®  circumstances,  guilty  of  the  offence  mentioned  in  the  statute. 
cKtmus—    I  think  he  was.    What  he  did  was  to  sell  a  newspaper  to  pur- 
^*M  Sf?^""  chasers  and  with  the  newspaper  to  sell  a  chance  of  getting  a  prize 
eoiNA0NM<m—  '°  ^  lottery.      The  newspapers  contained  spots,  apparent^  in 
4  Q§9, 4,  e.  00,  different  parts,  and,  by  some  means  or  other,  one  of  these  spots 
'•  ^1'       was  ascertained  afterwards  to  be  the   winning  spot,  and  any 
person  who  could  produce  a  newspaper  with  that  winning  spot 
upon  it  and  could  point  it  out,  received  the  money  that  he  had 
won  by  his  chance.     I  cannot  understand  how  that  is  not  publish- 
ing proposals  for  the  sale  of  a  chance.    It  is  said  that  in  some 
way  or  another  no  chance  is  sold  because  the  one  halfpenny  that 
is  given  for  the  newspaper  is  said  to  be  exhausted  by  the  receipt 
of  the  newspaper  by  the  person  who  pays  the  halfpenny.     That 
is  not  accurate.     What  the  person  who  buys  this  newspaper  gets 
for  his  halfpenny  is  not  the  mere  newspaper  but  the  cnance  as 
well.     The  two  things — ^the  newspaper  and  the  chance — are  sold 
together,  and  it  does  not  make  it  any  the  less  the  sale  of  a  chance 
that  there  happened  to  be  conveyed  with  the  chance  something 
else^-namelyj  the  newspaper.     I  am  therefore  clearly  of  opinion 
that  this  offence  was  committed  by  the  appellant,  and  that  the 
conviction  was  right* 

Conviction  affirmed^  and  a/ppeal  dismisaed. 
Solicitor  for  the  appellant,  H,  W.  Chatterton, 
Solicitor  for  the  respondent.  Sir  H,  H.  Crawford, 
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Monday,  June  17^  1901. 

(Before  Ridlst  and  Biqhak,  JJ.) 

Thulkild  (app.)  V.  Smith  (resp.).  (a) 

Deer—^**  Kept  or  being  in  *'  a  forest — ^^  Lawfully  come  fty  '^ — 
Larceny  Act,  1861  (24  f  25  Vict.  e.  96),  ss.  12, 14. 

When  a  person  in  possession  of  a  deer  or  pari  of  a  deer  shows  that 
he  obtained  it  by  kiUing  outside  a  fonrest,  chase,  or  purlieu  a 
deer  usually  "  h^  or  being  **  in  such  forest,  chase,  or  purlieu, 

{a)  Reported  bj  X  AKDtcw  SimAHAN^  Esq.,  BarrisUroa-lAw, 
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this  is  suffUyitnt  to  satisfy  the  justice  thai  he  came  lawfully  by  Thbilkild 
ity  vdthin  sect,  14  of  the  Larceny  Act,  even  though  the  land  on      ^ 

which  the  deer  was  hilled  belonged  to  a  third  person  and  the        

killing  of  the  deer  wcu  an  invasion  of  such  person's  private       1901. 
rights,  _ 

^  Lare§njf — 

T)nflr    "  SiBpt 

C"^  ASE  stated  by  the  justices  of  the  coanty  of  Westmorland.      ^f,  }^^  »  in 
/  afor€$i-' 

On   the  4th   day  of  March,  1901,  an  information  preferred   ^^*^!^ 
against  the  appellant  (Threlkeld)  by  the  respondent  (Smith),  24*4^2?  Viet. 
the  superintendent  of  police,  under  sect.  14  of  the  Larceny  Act,  e.  96,  m.  12, 
1861  was  heard  and  determined  by  the  jostioes,  who  convicted         ^^' 
the  appellant  and  fined  him  51. 

Larceny  Act,  1861  (24  &  25  Vict.  c.  96) : 

Seet.  12.  WhoioeTer  Bhall  unlawfully  and  wUfolly  oonne,  hunt,  snaie,  or  carry 
away,  or  kill  or  wound,  or  attempt  to  kill  or  wound,  any  deer  kept  or  being  in  the 
unineloeed  part  of  any  foreet,  ohase,  or  purlien.  shall  for  every  such  offence,  on  con* 
Tiotion  thereof  before  a  justice  of  the  peace,  forfeit  and  pay  such  sum  not  ezoeedinf? 
fifty  pounds  as  to  the  justices  shall  seem  meet    .     .    . 

Sect.  18.  WhoBocTer  shall  unlawfully  and  wilfully  course,  hunt,  snare,  or  carry 
away,  or  kill  or  wound,  or  attempt  to  kill  or  wound,  any  deer  kept  or  being  in  the 
ineloeed  part  of  any  forest,  chase,  or  purlieu  or  in  any  inclosed  land  where  deer  shall 
be  usually  kept,  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable, 
St  the  dieoretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  two 


Sect.  14.  If  any  deer,  or  the  head,  skin,  or  other  part  thereof,  or  any  snare  or 
engine  for  the  taking  of  deer  shall  be  found  in  the  possession  of  any  person  or  on  the 
preoiiaes  of  any  person  with  his  knowledge  and  such  person,  being  taken  or  sum- 
moned before  a  justice  of  the  peace,  shall  not  satisfy  the  justice  that  he  came  lawfully 
by  such  deer,  or  the  head,  skin,  or  other  part  thereof,  or  had  a  lawful  occasion  for 
such  snare  or  engine,  and  did  not  keep  the  same  for  any  unlawful  purpose,  he  shall,  on 
eontiction  by  the  justice,  forfeit  and  pay  any  sum  not  exceeding  twenty  pounds,  and 
if  any  such  person  shall  not  under  the  said  proTisions  be  liaUe  to  couYiction,  then 
for  the  diaooTery  of  the  party  who  actually  killed  or  stole  such  deer,  the  justice,  at 
his  discretion,  as  the  evidence  given  and  the  oirsumstances  of  the  case  require,  may 
summon  before  him  every  person  through  whose  hands  such  deer,  or  the  head,  skin, 
or  other  part  thereof,  shiUl  appear  to  have  passed ;  and  if  the  person  from  whom  the 
same  shiJl  have  been  first  received,  or  who  shall  have  had  poaseasion  thereof,  shall  not 
satisfy  the  justiee  that  he  came  lawfully  by  the  same,  he  shall,  on  oonviclion  by  the 
justice,  be  liable  to  the  payment  of  such  sum  of  money  as  is  hereinbefore  last 
mentioned. 

The  facts  as  found  in  the  case  stated  were  as  follows  : — 

J.  E.  Hasell  was  the  lord  of  the  barony  of  Barton,  in  West- 
morland, and  was  also  the  owner  of  the  uninclosed  common 
and  forest  of  Martindale,  in  which  he  kept  a  herd  of  some  400 
wild  red  deer,  which  ranged  over  an  area  of  about  ten  miles  long 
by  four  or  five  miles  wide  on  their  own  ground,  which  was 
uninclosed. 

The  ESarl  of  Lonsdale  was  the  lord  of  the  manor  of  Bampton, 
which  adjoined  the  barony  of  Barton. 

On  the  18th  day  of  February  the  appellant  shot  a  deer  which 
had  strayed  from  HaselPs  herd  in  the  forest  of  Martindale  on  to 
the  common  belonging  to  Lord  Lonsdale,  and  carried  it  away, 
and  concealed  it  within  the  building  of  his  farm. 

On  Uie  25th  day  of  February  the  police,  acting  under  a  search 
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Th&blksld  warranty  found  the  body  of  the  deer  in  the  place  in  which  the 
^-  appellant  had  concealed  it. 

'  On  these  facts  it  was  contended  on  behalf  of  the  appellant 

1901.       before  the  justices  that  the  appellant  ought  not  to  be  convicted 

^    for  the  following  reasons  :   (1)  That  the  deer,  being  wild  and 

De^^^Kept  unreclaimed,  belonged  to   the  class   of   animals  fersB   naturse ; 

orh9ing'*  in  that  any  man  may  seize  and  keep  for  his  own  use  animals /eras 

forest--      natursB  which  have  escaped  from  captivity,  and  that  the  property 

rn^t^^    in  such  animals  is  gone  when  ofE  the  owner's  Und,  even  though 

come  by    —     _,  „  .  o  tij*  .  iit® 

24  <f  25  V%et.  dnveu  on  by  a  trespasser,  and  therefore  at  common  law  there 
c.  96,  »t.  12,  can  be  no  larceny  of  a  deer ;  (2)  that,  therefore,  the  prosecution 
^^-  had  to  bring  themselves  strictly  within  sects.  12  and  13  of  the 
Larceny  Act,  1861,  and  that  these  did  not  apply  to  this  case,  the 
words  '^  kept  or  being ''  used  in  those  sections  not  applying, 
inasmuch  as  the  deer  when  killed  was  neither  in  the  inclosed  nor 
in  the  uninclosed  part  of  the  forest,  chase,  or  purlieu ;  (3)  that 
the  deer  not  being  the  subject  of  larceny  at  common  law,  and 
sects.  12  and  13  of  the  Larceny  Act  (as  it  was  submitted)  not 
applying,  and  Hasell  having  no  property  in  the  deer  at  the  place 
where  it  was  killed,  the  appellant  had  committed  no  offence 
against  either  the  common  or  statute  law. 

For  the  respondent  it  was  contended  that  deer  are  not  neces- 
sarily animals /era?  naturaSy  but  even  if  they  are  not  the  subject 
of  larceny  at  common  law,  yet  sect.  14  of  the  Larceny  Act,  1861, 
applied. 

The  magistrates  were  of  opinion  that  the  appellant  had  not 
satisfied  them  that  he  had  come  lawfully  by  the  deer  for  the 
reasons  following:  (1)  He  had  not  shown  that  he  had  the  right 
of  shooting  on  the  common  in  the  manor  of  Bampton ;  and  (2) 
that  he  had  unlawfully  killed  a  deer  ^'  kept  '^  in  the  uninclosed 
part  of  a  forest,  chase,  or  purlieu  within  the  meaning  of  sect.  12 
of  the  Larceny  Act,  1861,  there  being  a  difference  between  the 
word  "  kept  "  and  the  word  "  being.'' 

The  'question  for  the  opinion  of  the  Court  was  whether  the 
justices  were  right  in  point  of  law  in  finding  that  the  appellant 
had  not  satisfied  them  that  he  came  lawfully  by  the  deer. 

T.  Sheppard  Little  for  the  appellant.^The  justices  had  no 
jurisdiction  to  convict  the  appellant  under  sect.  14  of  the 
Larceny  Act,  1861,  unless  the  deer  when  it  was  killed  was 
'^  kept  or  being  in  the  uninclosed  part  of  any  forest,  chase,  or 
purlieu."  Here  neither  was  the  case.  It  had  strayed  or  escaped 
from  the  forest,  and  was  on  the  land  of  Lord  Lonsdale. 
Sects.  12  and  13  of  the  Act  do  not  make  it  an  offence  to  kill 
deer  in  uninclosed  land  which  is  not  a  forest,  chase,  or  purlieu, 
and  unless  it  is  an  offence  to  kill  the  deer  under  these  sections, 
it  could  not  be  unlawfully  in  the  possession  of  the  appellant 
within  sect.  14.  No  doubt,  since  Lord  Lonsdale  was  the  owner 
of  the  common  land  on  which  it  was  killed,  as  a^^nst  him  the 
appellant  was  wrongfully  in  possession  of  it,  and  a  civil  action 
at  the  instance  of  Lord  Lonsdale  would  lie  against  him  for  it, 
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but  that  does  not  make  the  possession  unlawful  within  sect.  14  :  Thbblkbld 
{Beg.  V.  Boe,  22  L.  T.  Eep.  414 ;  Beg.  v.  King,  13  L.  J.  43,      „  ^•• 

M.  C).  _"• 

Danckwerta,  K.G.  for  the  respondent. — ^The  appellant  killed        1901. 

the  deer  when  it  was  a  deer  "  kept  or  being  '*  in  an  uninclosed        

forest  within  sect.  12.      Some  meaning  must  be  given  to  the  j)eeJ—^^Kept 
word  "  kept.''     I  submit  that  it  is  used  to  indicate  that  the  deer  or  being  "  in 
in  question  usually  lived  in  the  forest,  while  '*  being''  means    a  forest— 
that  the  deer  in  question^  whether  usually  kept  or  living  there,    J^^^  »!!!. 
was  actually  in  the  forest  when  it  was  killed.     In  this  sense  the  24  ^  25  Viet 
deer  here,  though  actually  outside  the  forest  when  killed,  was   c.  96,  «s.  12, 
one  of  the  deer  kept  in  the  forest.     I   contend,   farther,  that,         ^^' 
in  order  that  the  possession  may  be  unlawful  within  sect.  14,  it 
is  not  necessary  that  the  killing  must  be  criminal  within  sect.  12 
or  sect.  13.      Here  I  submit  it  was  unlawful,  since  the   only 
person  lawfully  entitled  to  the  deer  was  Lord  Lonsdale,  whose 
property  it  became  when  killed.     Counsel  referred  to  Daviea  v. 
Powell  (Willes,  46),  Blades  v.  Higgs  (11  H.  L.  C.  621). 
Little  in  reply. 

BiDLEY,  J. — This  case  raises  a  question  of  some  difficulty, 
though  the  facts  are  simple.  The  appellant  was  convicted  by 
the  justices  under  sect.  14  of  the  Larceny  Act,  1861,  they 
holding  that  he  had  not  under  the  circumstances  satisfied  them 
that  he  had  come  lawfully  into  possession  of  the  deer  within  the 
meaning  of  sect.  14.  The  facts  which  give  rise  to  the  difficulty 
in  the  case  are  as  follows :  The  deer  in  question  was  proved  to 
have  been  one  of  a  herd  of  deer  kept  within  the  forest  of  Mr. 
Hasell  which  had  escaped  from  the  forest  and  was  killed  by 
the  appellant  outside  the  boundaries  of  the  forest,  upon  land 
belonging  to  Lord  Lonsdale.  The  appellant,  not  being  the 
owner  of  the  land  on  which  it  was  killed,  cannot  set  up  any 
right  that  the  deer  belonged  to  him.  The  question  is  wnether 
under  the  circumstances  the  justices  ought  to  have  found  that 
the  appellant  had  satisfied  them  that  "  he  had  lawfully  come  by 
such  deer."  That  question  depends  upon  the  construction  of 
certain  sections  of  the  Larceny  Act,  1861 ;  but  I  will  first  of  all 
state  what  I  believe  to  be  the  law  with  regard  to  forests.  I 
believe  that  any  offences  committed  within  forests  as  they  were 
made  by  the  early  Norman  Kings  were  treated  as  capital 
offences,  or  were  punished  severely  if  the  punishment  fell  short 
of  death.  By  a  series  of  statutes  passed  from  time  to  time 
the  severity  of  the  forest  laws  was  mitigated.  That  being  so 
with  regard  to  offences  in  respect  of  animals  ferse  naturw 
committed  within  a  forest,  those  offences  were  confined  to  the 
limits  of  a  forest.  There  were,  however,  certain  boundaries 
wider  than  the  forest  which  included  what  we  should  call  the 
outskirts  of  the  forest,  and  within  those  outskirts  there  were 
wider  rights  belonging  to  those  who  held  the  land.  The  law  is, 
I  believe,  correctly  stated  in  Coke's  Institutes,  book  4,  ch.  73, 
where  it  is  said  that  ''when  the  Eang's  game  of  the  forest 
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Thailkxld  do  range  out  of  the  forest  (and  pnrliea,  if  any  be)  they  belong 

g  ^  not  to  the  King^,  bat  are  at  their  natural  liberty^  et  occupanti 

*"^^'      conceduntv/r"     I  think  that  occtipanti  conceduntur  means  that 

1901.       the  person  who  found  them  might  make  himself  owner  of  them. 

^    Assaming^  however^  that  it  does  not  mean  that^  but  means  that 

Deer-^^^i  ^^®  occnpier  of  the  land  may  kill  and  take  them^  it  seems  to  me  to 
or  heitig "  in  show  that  the  rights  of  the  forest  ceased  at  the  limits  of  the 
afortMi-j     pnrliea— -that  those  rights  were  local,  and  did  not  extend  farther. 
cJmhyr**^  A  person  who  killed  one  of  the  animals  oatside  the  forest  did 
24  ^  25  Viet,  not  break  the  laws  of  the   forest ;   he  may  have   broken   the 
0. 96,  f«.  12,   oivil  law  by  taking  something  which  did  not  belong  to  him,  bat 
^^'         he  was  not  liable  to  oriminid  proceeding^.     Within  the  purlieu 
there  were  certain  other  rights  which  the  owner  possessed  which 
are  stated  in  Manwood^s  Forest  Laws  and  in  Comyn's  Digest, 
tit.  Chase  I.     It  comes  to  this,  that  within  the  forest  the  owner's 
right  was  absolute ;   that  within  the  purlieu  if  he  caught  the 
animals  he  might  kill  them,  but  he  was  not  entitled  to  hunt 
them ;  and  that  outside  the  purlieu  he  had  no  rights  at  all  as 
owner  of  the  forest.    That  was  the  law,  I  believe,  as  it  anciently 
existed.     That  law  has  been  gradually  altered  by  statutes,  the 
last  of  which  is  the  Larceny  Act,  1861,  which  we  have  now 
to  construe.    I  will  first  mention  sect.  10  of  the  Act,  which  deals 
with  the  stealing  of  domestic  animals,  and  makes  that  an  offence 
punishable  with  penal  servitude.     Then  sect.  11  provides  that 
''  whosoever  shall  wilfully  kill  any  animal  with  intent  to  steal  the 
carcase     •     •     .     shall  be  guilty  of  felony,'^  and  be  liable  to  the 
same  punishment  as  under  sect.  10  if  the  offence  of  stealing  the 
animaJ  would  have  amounted  to  a  felony.     That  has  no  applica- 
tion to  sect.  12,  which  immediately  follows,  although  it  might 
be  said  that  it  does  apply  to  sect.  13,  which  makes  it  a  felony  to 
kill  deer  in  the  inclosed  part  of  a  forest.     It  is  unnecessary, 
however,  to  decide  that  point,  for  the  proceedings  in  this  case  are 
not  taken  under  sect.  12  or  sect.  18.   Then  the  statute  g^es  on  to 
deal  with   deer,   and  we  have  to  consider  the  question  whether 
sects.  12,  18,  14, 15,  and  16  are  to  be  read  together  as  a  code  to 
be  construed  with  regard  to  the  previous  law  upon  the  subject, 
or  whether  these  are  new  provisions  which  are  to  be   con- 
strued without  regard    to   the  previous  law,  and   to    receive 
a  wider  meaning  than  they  would  otherwise  receive.    According 
to  the  one  interpretation   it   would   be  unlawful  to   do   that 
which  the  appellant  did  in  this  case — ^to  kill  oatside  the  limits 
of  a  forest  a   deer  which  was    usuaUy   kept  within  a  forest. 
According  to  the  other  interpretation  it  would  not  be  unlawful, 
because  the  deer  was  not  killed  within  the  limits  of  a  forest. 
Now,  which  is  the  correct  interpretation  f    Is  it  to  be  supposed 
that  this  Act  intended  to  make  criminal  an  act  which  previoasly 
would  not  have  been  so  regarded  f    I  would  hesitate  long  before 
accepting  such  a  proposition.    It  seems  to  me  that  it  is  not 
nrobable  that  it  was  intended  that  persons  who  killed   deer 
escaped  from  a  forest  should  be  treated  as  if  they  had  done  it 
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within  the  forest.     Some  stresa  has  been  thrown  on  the  word  Thbblkild 
"  unlawfully/^     It  seems  to  me  that  some  light  has  been  thrown  *' 

on  the  meaning  of  that  word  as  used  in  the  Act  by  the  difference 


between  the  sections  which  make  it  universally  an  offence  to  kill        1901. 

domestic  animals  and  sect.  12  which  does  not  make  it  universally        ^ 

an  offence  wilfully  to  kill  deer.  Up  to  the  time  of  the  passing  Deer^^^^^^K^t 
of  this  Act  it  was^  as  I  have  said^  not  unlawful^  in  the  sense  of  or  lmn§  "  in 
being  criminal^  to  kill  deer  outside  certain  boundaries.  The  ^forest- 
word  ^'  unlawfully  "  seems  to  me  to  indicate  that  there  may  be  ^^^^^  ^» j!. 
circumstances  under  which  it  might  be  lawful  to  kill  deer  within  24  f  25  Viet 
a  forest.  That  being  so,  may  not  the  word  ''  unlawfully  *'  be  «•  ^^t  "•  12, 
sufficiently  and  properly  explained  in  that  wayf  The  word 
refers  to  the  killing  of  a  deer  in  a  place  where  it  is  not  lawful 
to  kill  it.  Then  Uie  words  ''any  deer  kept  or  being  in  an 
uninclosed  part  of  any  forest^  chase,  or  purlieu  "  have  to  be  inter- 
preted. It  has  been  argued  that  all  of  these  words  must  be 
explained,  and  that,  as  the  word  ''being''  is  used,  a  wider 
meaning  must  be  given  to  the  word  "  kept ''  so  as  to  include 
deer  which  are  usually  kept  in  the  forest  but  have  escaped. 
These  words^  can,  however,  be  read  in  this  sense — that  isj  that 
the  statute  is  to  protect  the  boundaries  of  a  district  analogous  to 
an  ancient  forest,  and  not  the  rights  of  any  particular  person ; 
that  it  protects  both  the  animals  which  are  usually  kept  there 
and  those  which  happen  to  stray  there.  If  that  is  a  possible 
construction  of  the  words,  it  seems  to  me  that  this  section 
may  have  a  narrower  interpretation  than  that  for  which  the 
respondent  contends.  Now,  having  regard  to  the  previous 
law  on  the  subject^  I  think  that  that  is  a  proper  inter- 
pretation of  sect.  14,  and  that  the  narrower  construction  is  the 
better  one.  Then  comes  sect.  13,  which  relates  to  deer  in  an 
inclosed  forest,  which  we  need  not  consider.  Then  comes  sect.  14, 
the  one  now  in  question,  which  provides  that  if  any  deer  shall 
be  found  in  the  possession  of  any  person  or  on  his  premises  with 
his  knowledge  and  he  does  not  "  satisfy  the  justice  that  he  came 
lawfully  by  such  deer ''  he  may  be  convicted  and  fined.  For  the 
respondent  it  was  argued  that  the  appellant  was  not  lawfully  in 
possession  of  the  deer,  because  it  belonged  to  Lord  Lonsdale 
under  the  rule  of  law  that  the  owner  of  land  has  the  right  to 
animals /erA3  naturse  which  are  on  the  land,  and  that  no  person 
has  a  right  to  kill  them  and  claim  them  as  his  without  the  per- 
mission of  the  owner  of  the  land.  Is  the  word  "  lawfully  "  used  in 
that  sense  in  this  section  f  It  seems  to  me  that  it  is  not.  I 
think  that,  having  regard  to  sect.  12,  it  is  used  in  the  same 
sense  as  "unlawfully''  in  sect.  12.  Therefore,  if  the  person 
found  in  possession  of  the  deer  can  show  that  he  had  killed  it 
outside  the  limits  of  a  forest  protected  by  sect.  12, 1  think  that 
he  shows  that  he  came  by  it  "  lawfully  "  within  the  meaning  of 
sect.  14.  The  following  sections  (sects.  15  and  16)  seem  to  be 
supplemental  sections.  They  deal  with  attemps  to  kill  deer  and 
with  persons  who  set  snares  or  enter  into  a  forest  with  intent  to 


44  CRIMINAL   LAW   CASES. 

Thbblkeld  hunt  deer.     During  the  argument  some  stress  was  laid  upon  the 
g  "•  use  of  the  words  *'  if  any  person  shall  enter  into  any  forest "  in 

'      sect.  16.     Under  that  section  no  person  can  be  convicted  unless 

1901.        he  has   done   something  within   the   forest^  chase,  or  purlieu, 

__    whether  inclosed  or  not.     I  think  that  furnishes  an  argument  in 

Peer— "*lr«pe  favour  of  our  view  rather  than  of  the  contrary  view,  and  shows 

w  bfiing "  in  that  all  these  sections  are  intended  to  protect  animals  at  the 

«  T^^^'Mi      P*^rticular  place  which  is  limited  by  the  boundaries  of  the  forest 

eom«  by  "—   chase,  or  purlieu.     For  these  reasons  I  have  come  to  the  conclu- 

24  ^  25  Vict,  sion  that  the  justices  were  wrong,  and  that  they  ought  to  have 

e,  96,  M.  12,  found  that  the  appellant  was  lawfully  in  possession  of  the  deer. 

BiGHAM,   J. — I  am  of    the   same   opinion.      The    respondent 
supports  the  conviction  first  by  saying  that  sect.  14  is  of  general 
application,  and  is  not  to  be  read  with  exclusive  reference  to  the 
offences  created  by  sects.  12  and  13.     In  my  opinion  that  is  not 
a  sound  contention.      Having  regard  to  the  position  of  sect.  14 
in  the  Act,  coming  as  it  does  after  the  two  sections  which  make 
it  an  offence  to  kill  deer  and  before  the  two  sections  which  do 
not  relate  to  the  offence  of  killing,  I  have  no  doubt  that  sect.  14 
intends,  when  it  says  that  a  person  shall  be  convicted  unless  he 
shall  satisfy  the  justices  that  he  came  lawfully  by  the  deer,  that 
the  person  charged  shall  not  be  convicted  if  he   satisfies   the 
justices  that  an  offence  has  not  been  committed  under  sect.  12  or 
sect.  13.     I  think  that  any  other  construction  would  lead   to 
absurd  consequences,  for  it  would  make  any  person  who  happened 
to  be  in  possession  of  any  part   of  a  deer   liable  to  have  an 
information   laid  against   him   under   sect.    14.      I    think  that 
sect.  14  is  only  meant  to  apply  to  a  person  who  is  in  possession  of 
any  part  of  a  deer  and  cannot  show  that  an  offence  has  not  been 
committed  in  respect  thereof  under  sect.  12  or  sect.  13.     Then  it 
is  contended  that  even  if  sect.  14  is  to  be  construed  as  having 
that  narrow  application,  still  it  appears  from  the  facts  of  this  case 
that  the  appellant  was  guilty  of  the  offence  dealt  with  by  sect.  12 
because  the  deer  which  he  killed  was   '^kept^'  in  the  forest. 
This  deer  was  one  which,  in  a  sense,  was  at  one  time  kept  or  was 
in  the  uninclosed  part  of  a  forest,  and  would  therefore  appear  to 
be  a  deer  which  while  it  was  there  came  within  sect.  12.     Now, 
sect.  12  provides  that  '^  whosoever  shall  unlawfully  and  wilfully 
.     .     .     kill  any  deer  kept  or  being  in  the  uninclosed  part  of 
any  forest,^^  may  be  convicted  and  fined.     The  first  question  ia 
whether   the  appellant  did  '*  unlawfully  '^  kill  this  deer.     What 
does  '^  unlawfully ''  there  mean  f     For  the  respondent  it  is  said 
that ''  unlawfully  "  there  means  in  such  a  way  as  to  violate  the 
private  rights  of  an  individual,  and  that  the  appellant  in  killing 
this  deer  did  violate  the  private  rights  of  Lord  Lonsdale.    I  will 
assume  that  he  did  do  so ;  but  in  my  opinion  that  does  not  make 
his  act  unlawful  within  the  meaning  of  sect.  12.     Probably  it 
has  at  all  times  been  contrary  to  the  criminal  law  to  "  course, 
hunt,  snare,  or  carry  away,  or  kill  or  wound ''  any  deer  in  a 
forest.     From  time  to  time  statutes  have  defined  the  punishment 
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for  that  offence.     Those  statutes  have  from  time  to  time  been  Thbslkkld 
repealed  and  replaced  by  other  statates,    and  the  last  of  those  ^*' 

statutes  is  the  Larceny  Act,  1861.      Sect.   12  does  not  create        !^!If* 
the  offence,    but   refers   to    it    as    an  existing  offence,  and,  I        1901. 

think,   as  an   existing  common  law   offence.     What  then,  does        

sect.  12    mean  ?      It    means   that  if   any   person   violates  the  jy^^^^^i 
criminal  law  by  doing  this  act,  he  shall  be  liable  to  the  pre-   or  being "  in 
scribed  punishment.      I  interpret  the    adverb  '^  unlawfully  *' as     «/or««t— 
used  in  sect.  12  to  mean,  not  in  contravention  of  the  rights  of  a   ^^n^  frw  "— 
private  individual,  but  in  contravention  of  the  criminal  law  of  the  24  <!•  25  Ftci. 
land.      I  think  that  the  appellant  did  not  commit  any  unlawful  c.  96,  s«.  12, 
act  in  that  sense.     He  killed  an  animal  fersB  naturae  at  a  time         ^^' 
when  to  do  so  was  not  to  commit  any  crime.      He  was  possibly 
violating  the  rights  of  Lord  Lonsdale,  but  he  was  not  doing  any- 
thing more,    and  therefore    was   not,  in    my    opinion,    acting 
'^  unlawfully'^  within  the  meaning  of  sect.  12.     The  next  ques- 
tion is  whether  the  deer,  at  the  time  it  was  killed,  was  '^  kept  or 
being  "  in  the  forest  within  the  meaning  of  sect.  12.     It  certainly 
was  not  in  any  part  of  the  forest,  for  it  had  escaped  and  was  in 
the  manor  of  Bampton.      It  was  said,  however,  that  although  it 
was  not  in  the  forest,  it  was  "  kept "  in  the  forest.     Now,  in  my 
opinion,  sect.  12  refers  only  to  acts  done  in  the  forest  itself,  and 
does  not  refer  to  anything  done  outside  the  limits  of  the  forest, 
chase,  or  purlieu.     I  think  that  sect.  12  means  that  the  act  must 
be  done  in  respect  of  an  animal  which  is  either  kept  there  by  the 
owner  of  the  forest  or  happens  to  be  there.     I  can  put  no  other 
construction  upon  the  words  ^'  kept  or  being.''     I  am  of  opinion 
therefore— first,  that  the  act  done  by  the  appellant  was  not  under 
the  circumstances  done  ^'  unlawfully "  within  the  meaning  of 
sect.  12 ;  and,  secondly,  that  his  act  was  not  an  offence  within 
this  statute,  because  it  was  not  done  in  a  forest,  chase,  or  purlieu, 
and  also  because  this  deer  was  not  at  the  time  ^^  kept  or  being  " 
in  a  forest.      The  conviction  was  therefore  wrong.     I  may  add 
that  in  my  opinion  the  decision  in  Reg,  v.  King  {sup.)  involves 
the  notion  that  this  offence  cannot  be  committed  except  within 
the  Umits  of  a  forest,  because  it  was  held  in  that  case  that  the 
conviction  was  bad  for  omitting  to  state  that  the  deer  was  in  the 
uninclosed  part  of  some  forest,  chase,  or  purlieu. 

Appeal  allowed. 
Solicitors  for  the  appellant,  Edwards  and  Sons,  for  Scott  and 
AUeny  Penrith. 

Solicitors    for    the     respondent,    Bleaymvre    and   Shepherd^ 
Penrith. 
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KING'S  BENCH  DIVISION. 

Friday,  Aug.  9,  1901. 

(Before  Wills  and  Kennbdy,  JJ.) 

PSABKS^    GrUNSTON^    AND    TeE    LIMITED     (apps.)     V. 

Knight  (resp.). 
Same  v.  Van  Tbomp  (resp.).  (a) 

Sale  of  Food  and  Drugs  Act — Adulteration  of  food — Addition  of 
natv/ral  constituent — Butter — Excess  of  water — Milk  added  to 
hutter  to  increase  weight — Offence — Sale  of  Food  and  Drugs 
Act,  1875  (38  ^  89  Vict.  c.  68),  s.  6. 

To  a  pv/rchaser,  who  demanded  hutter,  the  appellants  sold  hutter 
which  contained  an  excessive  quantity  of  water.  The  excess  of 
water  was  not  the  result  of  the  manufacture  of  hutter  from  milk 
or  cream,  hut  was  caused  hy  the  addition  to  the  hutter  already 
manufactured  of  extraneous  milk  which  had  heen  incorporated 
with  the  hutter  hy  soms  process  after  its  manufacture.  Butter  is 
made  from  milk  or  cream  or  hoth,  and  water  is  a  natural  con- 
stitvent  of  it,  and  is  always  in  it  to  a  varying  extent.  The 
added  milk  was  not  required  for  the  production  of  hutt&r,  hub 
was  incorporated  with  it  for  the  purpose  of  increasing  its  weight 
&y  the  extra  water  therehy  introduced : 

Held,  that,  though  water  was  a  na^u/ral  constituerU  of  hutter,  the 
hutter  sold  hy  the  appellants  was  not  of  the  nature,  suhstance, 
and  quality  of  the  article  demanded  hy  the  purchaser,  and  that 
the  appellants  had  therefore  committed  an  cffenee  under  sect.  6 
of  the  Sale  of  Food  and  Drugs  Act,  1875. 

Peabes,  Gunston,  and  Tee  Limited   (apps.)   v. 

EInight  (resp.). 

CASE  stated  b^  the  stipendiary  magistrate  for  the  Stafford- 
shire Potteries  District. 
At  a  Court  of  sammary  jurisdiction,  held  at  Longton  on  the 
8th  day  of  May,  1901,  an  information  was  preferred  by  Knight^ 
the  respondent,  ag^nst  the  appellants  under  sect.  6  of  the  Sale 
of  Food  and  Drugs  Act,  1875,  charging  that  the  appellants 
unlawfully  did  sell  to  the  prejudice  of  the  purchaser  a  certain 
article  of  food — namely,  a  quantity  of  butter,  which  was  not  of 
the  nature,  substance,  and  quality  of  the  article  demanded  by  the 
purchaser,  the  same  being  adulterated  with  water  contrary  to  the 
provisions  of  the  statute. 

(a)  Raported  by  W.  W.  Orb,  Eaq.,  BaiTiiter>at-Law. 


CRIMINAL  LAW  CASES.  47 

Tbe  magistrate  conyicted  tlie  appellants  of  the  offence^  and     Pba&kb, 
ordered  them  to  pay  a  sum  of  20/.  and  231.  8$.  6d.  costs.  ^ro^«' 

The  following  facts  were  proved  or  admitted : —  LiicmD 

The   appellants  were  grocers  and  provision   merchants^  and  v. 

the  respondent  was  an  inspector  under  the  Sale  of  Food  and     Knight. 
Drags  Acts.  ^^ 

On  the  20th  day  of  March^  1901^  the  respondent  caused  to  be  Van  Tbokp. 
purchased  at  the  appellants'  shop  at  Fenton^  in  the  county  of        ~r 

Stafford^  one  half-pound  of  butter  for  the  purpose  of  submitting        ' 

the  same  to  analysis.  saU  of  Food 

The  price  of  the  half-pound  of  butter  was  5d.  »*"*  ^^9^ 

A  portion  of  the  butter  was  submitted  for  analysis  to  the  ^^^^^i^^ji 
public  analyst^  who  certified  that  the  part  or  sample  of  butter    ^sutur^ 
contained  22*53  per  cent,  of  water^  and  that  this  was  at  least   AddiHon  of 
6  per  cent,  too  much  water.  iS**/*"~i 

Water  is  a  natural  constituent  of  butter,  and  is  always  present  coJ[^nL 
in  butter  to  a  considerable  though  varying  extent.    Butter  is  Milk  added  to 
made  sometimes  from  milk,  sometimes  from  cream,  sometimes     ^'^'^ 
from  milk  and  cream.     Milk  contains  about  88  per  cent.,  cream  38^39  Vict, 
about  50  per  cent,  of  water.  e.  63,  s.  s. 

There  is  no  statutory  standard  for  the  composition  of  butter  as 
regards  the  proportion  of  water  it  may  contain.  The  Board  of 
Agriculture  nave  made  no  regulations  as  to  this  under  sect.  4  of 
the  Sale  of  Food  and  Drugs  Act,  1899.  The  standard  taken  by 
the  analyst  certifying  in  the  present  instance  was  16  per  cent. 

The  6  per  cent,  excess  of  water  which  the  sample  of  the  appel- 
lants' butter  was  certified  to  contain  was  not  tne  result  of  the 
manufikcture  of  butter  from  milk,  or  cream,  or  both,  but  was 
caused  by  the  addition  to  butter  already  mantdEactured  from  milk, 
or  cream,  or  both,  of  extraneous  milk,  which  milk  had  been 
incorporated  with  the  butter  by  some  process  subsequent  to  the 
manidacture  of  the  butter. 

The  added  milk  was  not  required  for  the  production  of  butter, 
but  was  incorporated  with  the  butter  for  the  purpose  of 
increasing  its  weight  by  means  of  the  extra  water  thereby  intro- 
duced. 

It  is  not  unusual  for  a  butter  manufacturer  to  blend  two  or 
three  different  kinds  of  butter. 

No  evidence  was  called  by  the  appellants,  but  it  was  con- 
tended on  their  behalf  that  an  article  could  not  be  adulterated  by 
the  addition  of  a  constituent  from  which  it  was  derived,  and 
therefore  that  the  butter  in  question,  having  been  made  exclu- 
sively from  milk,  or  cream,  or  both,  was  in  fact  not  adulterated 
butter,  whatever  the  percentage  of  water  might  be,  and  there 
being  no  legal  standard  as  to  the  quantity  of  water  in  butter,  the 
fact  that  the  butter  coutained  22*53  per  cent,  of  water  was  under 
the  circumstances  no  evidence  of  adulteration,  and  that  no  offence 
was  committed  under  sect.  6  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  by  not  eliminating  a  natural  constituent  of  the  article. 

The  magistrate  was  of  opinion  that  of  the  22*53  per  cent,  of 
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Pbarks,     water  found  in  the  batter,  6  per  cent,  was  excessive  and  was 

GuNSTON,    caused  by  the  addition  of  the  milk  as  previously  stated,  and  he 

LiMiTXD     ^^^^  ^^^^  ^^^  process  of  adding  the  milk  to  the  butter  being  for 

V.  the  purpose  of  the  addition  of  water^  constituted  an  ofEence  under 

Knight,     gect.   6  of  the  Sale  of  Food  and  Drugs  Act,  1875,  in  that  an 

^^"       article   was   sold  not   of   the  nature,    substance,    and    quality 

VANTkoMP.  demanded  by  the  purchaser,  the  same  being  adulterated   with 

water. 

^^'  The  question  for  the  opinion  of  the  Court  was  whether,  upon 

Sals  of  Food  ^he  above  statement  of  facts,  the  magistrates  came  to  a  correct 
and  Drugs    determination  and  decision  in  point  of  law. 

Act  —  Adulter 

^^^B  tte  ^^^^  Pbaeks,  Gunston,  AND  Tee  Limitbd  (apps.)  V.  Van 

AddiHo^f  Tbomp  (resp.). 

N^i^'~^i  ^^^^  stated  by  the  stipendiary  magistrate  for  South  Stafford- 

Milk  added       At  a  court  of  summary  jurisdiction,  held  at  Bnerley  Hill,  m 

to  inareoM    ^lie  county  of  Stafford,  on  the  3rd  day  of  May,  1901,  an  informa- 

38^9  Vict  ^^^^  ^^^  preferred  by  the  respondent.  Van  Tromp,  an  inspector 

c.6d, «.  6.     under  the  Sale  of  Food  and  Drugs  Act,  against  the  appellants 

under  the  same  section  charging  them  with  having,  on  the  1st 

day  of  April,  1901,  sold  to  the  prejudice  of  the  purchaser  at 

Brierley  Sill  butter  which  was  not  of  the  nature^  substance,  and 

quality  of  the  article  demanded  by  the  purchaser,  the  same  being 

adulterated  with  at  least  5  per  cent,  too  much  water. 

The  magistrate  convicted  the  appellants,  and  imposed  a 
penalty  of  202.  and  151.  IQs,  6d.  costs. 

The  appellants,  who  were  the  same  as  the  appellants  in  the 
previous  case,  carried  on  their  business  (amongst  other  places)  at 
Brierley  Hill.  One  half-pound  of  butter  was  purchased  in  the 
appellants^  shop  for  analysis.  The  butter  was  labelled  ''pure 
dairy  butter,'^  and  was  wrapped  in  a  paper  on  which  were  the 
words  "  Pure  butter.^' 

The  analyst  certified  that  the  butter  contained  21*75  per  cent, 
of  water,  and  that  this  was  at  least  5  per  cent,  too  much.  Water 
is  a  natural  constituent  of  butter,  and^  though  the  quantity 
varies,  it  should  never  exceed  16  per  cent. 

It  is  a  common  practice  in  the  trade  to  blend  different  kinds 
of  butter,  and  the  process  of  blending  adopted  by  the  appellants 
is  to  mix  different  kinds  of  butter  together,  and  during  this 
process  to  add  to  it  full  cream  milk.  The  butter  in  question 
had  been  blended  by  the  above  process — ^that  is  to  say,  it  was 
composed  of  different  kinds  of  butter  mixed  together^  genuine 
full  cream  milk  being  added  to  it  during  the  process. 

The  excessive  amount  of  water  found  in  the  butter  was 
derived  entirely  from  the  milk  which  was  added  during  this 
processs.  The  price  of  full  cream  milk  is  three-farthings  a  pound 
and  butter  about  tenpence. 

It  was  contended  on  behalf  of  the  appellants  that,  until  regu- 
lations were  made  by  the  Board  of  Agriculture  under  sect.  4  of 
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the  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51),     Pbabxb, 
any  article  made  ezclosively  from  milk,  or  cream,  or  both,  was     <^unston, 
in  fact  butter ;  that,  there  being  no  statutory  standard  as  to  the     lhcitbd 
quantity  of  water  in  butter,  the  fact  of  the  batter  containing  v. 

21*75   per  cent,   of  water   was,   under   the   circumstances,    no     Kmioht. 
evidence  of  adulteration ;  that  no  offence  was  committed  under        ^' 
sect.  6  of  the  Sale  of  Food  and  Drugs  Act,  1875,  by  not  elimi-  van  Tbokp. 

nating  a  natural  constituent  of  the  article,  and  that  the  facts        

dislosed  no  evidence    of   adulteration    or   any  offence    under        ^^^' 
sect.  6  of  that  Act.  gaU  of  Food 

The  magistrate  was  of  opinion  that  the  water  found  in  the    ond  Drug* 
batter  was  excessive,  and  as  it  was  caused  by  adding  milk  to  an  ^^-^^^f^^^ 
already  manufactured  article,  the  mixture  could  not  properly  be  ^  JUsutur— 
called  butter,  bat  was  butter  adulterated  by   the   addition   of    AddUion  of 
water  in  the  form  of  milk,  and  he  was  of  opinion  that  the  milk      !^^^^> 
was  added  fraudulently,  and  with  intent  to  increase  the  bulk  of  coMtihikmi — 
mixture.  UiXk  addod  to 

He  was  further  of  opinion  that  the  fact  that  the  Board  of     «nf^oM 
Agriculture  had  not  exercised  the  powers  conferred  upon  it  by  ^^7^9 net. 
sect.  4  of  the  Sale  of  Foods  and  Drags  Act,  1899,  did  not  warrant    e.  68, «.  6. ' 
the  appellants  in  mixing  milk  with  the  butter,  and  so  producing 
an  abnormal  amount  of  water  in  the  butter. 

The  qaestion  for  the  opinion  of  the  Court  was  whether,  upon 
the  facts  stated,  the  magistrate  was  right  in  law  in  convicting 
the  appellants  of  the  offence  charged  in  the  information  under 
sect.  6  of  the  Sale  of  Food  and  Drugs  Act,  1875. 

Joseph  WaUoriy  K.C.  {Bonsey  with  him)  in  the  first  case. — ^The 
question  is  whether  the  butter  supplied  was  of  the  nature,  sub- 
stance, and  quality  of  the  article  demanded.  In  considering  the 
application  of  the  section,  different  considerations  apply  to  the 
different  classes  of  cases :  for  example,  in  the  case  of  milk,  which 
is  a  natural  product  and  which  contains  a  large  quantity  of 
water,  it  would  be  no  offence  under  the  section  to  sell  milk, 
however  large  the  quantity  of  water  it  contained,  provided 
that  no  water  was  added.  The  case  of  butter  is  aifferent; 
it  is  a  manufactured  article,  made  by  bringing  together  the 
different  ingredients  of  the  milk  or  cream.  It  is  the  product 
of  milk  or  cream,  and  by  the  definition  in  sect.  3  of  the 
Margarine  Act,  1887  (50  &  51  Vict.  c.  29),  it  must  be  made 
exclusively  from  milk  or  cream.  In  this  case  that  was  so, 
as  the  butter  did  not  contain  anything  but  milk  or  cream. 
What  was  added  was  milk  and  not  water,  and  what  was  done 
was  merely  an  additional  process  in  the  making  of  butter  by 
which  more  milk  was  incorporated  into  the  butter,  and  the 
process  of  manufacture  adopted  had  merely  the  effect  of  adding 
more  water  to  the  butter  than  if  a  different  process  had  been 
adopted.  Different  methods  of  making  the  butter  may  result 
in  adding  different  quantities  of  water  to  the  butter,  and  in  the 
process  here  adopted  more  milk  was  used,  and  this  resulted  in  a 
butter  containing  more  than   the  ordinary  quantity  of  water. 

VOL.  XX.  s 
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PxABKs,     That  is  not  an  offence  under  the  section.     If  a  dealer  has  butter 

GuNSTON,    in  which  there  is  little  water,  and  if  he  puts  the  butter  throagh 

LiMiTBD     ^^^^  process  by  adding  milk,  thereby  increasing  the  quantity  of 

V.  water  in  the  butter,  it  could  not  be  said  that  an  offence  under 

Enioht.      this  section  was   committed;    and   if  so,   the   appellants   have 

^"       committed  no  offence  here.     No  statutory   standard   has  been 

Van  Tbomp.  fixed  under  sect.  4  of  the  Sale  of  Food  and  Drugs  Act,  1899,  and 

no  regalations  have  been  made,  and  therefore  so  long   as   the 

butter  is  made  from  milk,  or  cream,  or  both,  and  from  nothing 
8aU  of  Food  ®lse,  no  offence  is  committed. 

andDntgs        Avory,  K.C.  {Bonsey  with  him)  in  the  second  case. 
r^iT^f^d     ^om^chjo^'i'ts  andB.  0,  Brough,  for  the  respondents,  were  not 
—ButUr--    called  upon  to  argue. 

Addttion  of  WiLLS,  J. — ^I  am  clearly  of  opinion  that  these  convictions 
N^Sr^i  ^^^^  ^^  supported,  and  I  think  that  when  a  little  consideration 
constituent  —  ^^  given  to  the  question  which  is  raised  there  is  not  room  for  any 
Milk  added  serious  doubt  about  it.  The  section  prohibits  the  selling,  to  the 
^  *-*fci^*  prejudice  of  the  purchaser,  any  article  of  food  which  is  not  of  the 
38^89  Viet.  ^^^^^%  substance,  and  quality  of  the  article  demanded.  The 
c,  68, «.  6.  purchaser  in  this  case  demands  batter.  What  does  he  get  ?  He 
gets  that  which  has  been  butter,  because  we  are  told  that  it  is 
butter  that  is  started  with,  but  which  by  some  ingenious  process, 
the  nature  of  which  is  a  trade  secret,  or  at  all  events  is  not  told 
to  us,  milk  is  taken  in  in  considerable  quantities,  and  care  is 
taken  that  the  milk  shall  be  introduced  into  the  butter  in  a  state 
in  which  it  is  not  batter.  If  the  milk  were  subjected  to  the 
ordinary  processes  by  which  butter  is  made,  ana  the  natural 
amount  of  butter  were  taken  out  of  it,  well  and  good.  The 
ordinary  way  of  making  butter  is  perfectly  well  known,  and  in 
the  making  of  it  people  know  where  to  stop.  It  is  not  a  question 
of  delicate  percentages,  and  it  is  not  a  question  of  whether  it 
contains  20  per  cent,  or  25  per  cent,  of  water.  It  seems  that 
the  very  object  of  the  process  is  that  the  added  cream  or  milk, 
as  the  case  may  be,  shall  not  be  turned  into  butter,  but  that 
some  of  the  watery  parts  of  it  in  considerable  quantity,  which  in 
the  natural  process  of  making  butter  out  of  it  would  be 
eliminated,  shall  be  left  in  the  resulting  compound  product.  Of 
course  the  process  itself  must  cost  money.  That  would  not  be 
done  unless  it  were  done  for  the  purpose  of  making  a  spurious 
profit  out  of  it,  and  of  making  that  profit  out  of  it  by  reason  of 
the  purchaser  supposing  that  he  has  got  the  genuine  article,  in 
lieu  of  which  he  has  got  the  genuine  article  saturated  with 
certain  materials  (whatever  they  may  be)  which  are  produced  by 
stopping  short  in  the  process  of  making  the  added  cream  or  milk 
into  butter.  It  does  not,  however,  matter  for  what  purpose  this 
is  done,  and  we  need  not  trouble  ourselves  for  the  purposes  of 
these  convictions  with  the  motives  or  purposes  for  which  it  is 
done.  The  magistrate  very  properly  added,  and  I  think  that 
nobody  can  doubt  that  he  has  arrived  at  a  right  conclusion  on 
the  question  of  fact,  that  it  was  fraudulently  and  dishonestly 
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done  ;  bat  if  it  were  done  ever  so  honestly  it  is  immaterial, 
becaase  the  offence  which  is  created  by  the  first  part  of  sect.  6  is 
complete,  whatever  the  motive  is.  In  my  opinion,  therefore, 
there  is  not  a  shadow  of  a  doubt  abont  these  not  being  right 
convictions,  and  the  appeals  mast  be  dismissed  with  costs. 

Kennbdt,  J. — I  am  entirely  of  the  same  opinion,  and  I  mnst 
say  it  seems  to  me  to  be  a  remarkably  clear  case. 

Convictions  affirmed. 

Solicitors  for  the  appellants,  Neve,  Beck,  and  Kvrhy. 

Solicitors  for  the  respondents  Thomas  White  and  Sons,  for 
G.  F.  Hand,  Stafford. 
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HOUSE  OF  LORDS. 

Thursday y  July  18,  1901. 

(Before  the  King  in  Pabliamsmt.) 

Bex  v.  Eabl  Russell,  (a) 

Bigamy —  Offences  Against  the  Person  Act,  1861  (24  8f  25  Vict, 

c.  100),  s.  57 — JvHsdiction. 

Sect.  57  of  the  Offences  Against  the  Person  Act,  1861  (24  ^  25 
VicL  c.  100)  makes  bigamy  felony  "  whether  the  second  marriage 
shall  have  taken  place  in  England  or  Ireland,  or  elsewhere/' 

Held,  that  the  Cov/rts  in  this  country  have  jurisdiction  to  try  a 
charge  of  higa/my  against  a  British  subject  where  the  second 
marriage  took  place  outside  the  King's  dominions. 

IN  February,  1890,  Earl  Russell  married  in  England  a  Miss 
Scott.  Differences  arose  between  them,  and  in  November, 
1890^  she  filed  a  petition  for  a  judicial  separation  on  the  ground 
of  her  husband's  cruelty. 

The  case  was  tried  before  Sir  G.  Butt  and  a  special  jury  in 
December,  1891,  when  the  jury  found  that  the  respondent  had 
not  been  guilty  of  cruelty,  and  the  petition  was  dismissed. 

They  continued  to  live  apart,  and  in  April,  1894,  the  countess 
filed  a  petition  for  the  restitution  of  conjugal  rights. 

The  earl  by  a  counter-claim  asked  for  a  judicial  separation  on 
the  ground  that  the  countess  had  been  guilty  of  cruelty  in 
persisting,  since  the  first  trial,  in  allegations  of  a  very  serious 

(a)  Reported  by  G.  E.  Maldw,  Esq.,  Barriiter-at-Law 
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Bbx        natare  against  him^  knowing  them  to  be  false^  and  he  also  alleged 
^'         that  the  sait  for  the  restitution  of  conjugal  rights  was  not  brought 

The  case  was  tried  before  Pollock^  B.  and  a  special  jury  in 

1901.        1895,   and,  in   answer  to   questions,  the  jury   found   that  the 

Bigamy^    countess  had  been  guilty  of  cruelty,  and  was  not  acting  bond 

Seeond      fide.     Pollock,  B.  thereupon  dismissed  the  suit  of  the  wife,  and 

marrioifein  pronounced  a  judicial  separation  in  favour  of  the  husband. 

Juri^^^Uon       '^^®  Countess  appealed,  and  the  Court  of  Appeal  varied  the 

—Qjfencei    order  of  Pollock,  B.,  holding  that  the  wife's  conduct  was  suffi- 

Againtt  ih4  cient  to  justify  the  Court  in  refusing  a  decree  for  the  restitution 

^^SSl— *'*'    ^^  conjugal  rights,  but  did  not  amount  to  legal  cruelty  sufficient 

24  4*  25  Vict,  ^  support  the  husband's  claim  for  a  judicial  separation  :  {Busaell 

e,  100,..  57.  V.  Buasell,  73  L.  T.  Rep.  295 ;  (1895)  P.  315). 

The  earl  appealed  to  the  House  of  Lords,  and  the  decision  of 
the  Court  of  Appeal  was  affirmed:  (77  L.  T.  Rep.  249;  (1897) 
A.  0.  395). 

On  the  14th  day  of  April,  1900,  Earl  Russell  obtained  a 
divorce  from  his  wife  in  the  State  of  Nevada,  in  the  United 
States  of  America,  and  on  the  following  day  he  went  through 
the  form  of  marriage  in  Nevada  with  a  Mrs.  Somerville,  a  widow. 
It  was  admitted  that  the  divorce  proceedings  in  Nevada  were  not 
effectual  to  dissolve  the  English  marriage. 

In  June,  1900,  the  countess  presented  a  petition  for  a  divorce 
on  the  ground  of  bigamous  adultery.  The  suit  was  not  defended, 
and  a  decree  ndsi  was  made  on  the  24th  day  of  March,  1901. 

After  his  return  to  England  Earl  Russell  was  arrested  on  a 
charge  of  bigamy.  A  true  bill  was  found  by  the  grand  jury  at 
the  Central  Criminal  Conrt,  and  the  Recorder  thereupon 
informed  the  House  of  Lords  that  a  true  bill  for  felony  had  been 
found  against  a  peer  of  the  realm. 

The  indictment  was  removed  by  certwra/ri,  and  the  Lord  Chan- 
cellor (the  Earl  of  Halsbury)  was  duly  appointed  Lord  High 
Steward  to  preside  at  the  trial  before  the  House  of  Lords. 

he  judges  were  summoned,  and  Sir  Francis  Jeune,  President 
of  the  Probate  Division,  and  Mathew,  Wills,  Lawrance,  Wright, 
Kennedy,  Bigham,  DarUng,  Cozens-Hardy,  Farwell,  and 
Buckley,  JJ.  attended. 

The  Attomey-Qeneral  (Sir  R.  Finlay,  K.C.),  the  SoUcitor- 
General  (Sir  E.  Carson,  K.C.),  H,  Sutton^  B,  D,  Muvr,  Bodkin, 
G.  B.  Askwith  appeared  for  the  prosecution. 

Bohaon,  K.C.  and  IT.  Avory,  K.C.  (C  MatthewSy  Llewellyn 
Davies,  and  Pilcher  with  them)  for  the  prisoner,  took  the 
preliminary  objection  that  there  was  no  jurisdiction  in  this 
country  to  try  a  prisoner  on  a  charge  of  bigamy  committed 
abroad.  The  charge  is  founded  on  sect.  57  of  the  Offences 
Against  the  Person  Act,  1861  (24  &  25  Vict.  c.  100),  which  is 
as  follows :  *'  Whosoever,  being  married,  shall  marry  any  other 
person  during  the  life  of  the  former  husband  or  wife,  whether 
the   second  marriage  shall  have  taken  place  in   England  or 
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Ireland  or  elsewhere^  shall  be  gnilty  of  felony^  and^  being  con-        Rmx 
victed  thereof  ^  shall  be  liable  at  the  discretion  of  the  Court  to  be       ^- 
kept  in  penal  servitude  for  any  t-erm  not  exceeding  seven  years  and    russill. 

not  less  than  three  years^  or  to  be  imprisoned  for  any  term  not        

exceeding  two  years  with  or  without  hard  labour ;  and  any  such        ^^^• 
offence    may    be    dealt    with,    inquired  of,    tried,    determined,     Bigafnu— 
and   punished  in  any  county  or  place  in  England  or  Ireland       Second 
where  the  offender  shall  be  apprehended  or  be  in  custody  in  the   ferriage  in 
same  manner  in  all  respects  as  if  the  offence  had  been  actually  j^JIJ^^Jj]^ 
committed  in  that  county  or  place,  provided  that  nothing  in  this    ^Qftnees 
section  contained  shall  extend  to  any  second  marriage  contracted   Againat  the 
elsewhere  than  in  England  and  Ireland,  by  any  other  than  a   ^*rSJlj^*** 
subject  of  Her  Majesty,  or  to  any   person  marrying  a  second  24  ^  25  Viet. 
time  whose  husband  or  wife  shall  have  been  continually  absent  c  lOO,  *.  57. 
from  such  person  for  the  space  of  seven  years  then  last  past,  and 
shall  not  have  been  known  by  such  person  to  be  living  within 
that  time,  or  shall  extend  to  any  person  who,  at  the  time  of 
such  second  marriage,  shall  have  been  divorced  from  the  bond  of 
the  first  marriage,  or  to  any  person  whose  former  marriage  shall 
have   been  declared   void   by   the   sentence   of  any   Court    of 
competent  jurisdiction/'      The    ordinary   construction   of   the 
section  cannot  give  jurisdiction  to  try  an  offence  committed  in  a 
foreign  country.     "  Elsewhere ''  must  mean  "  elsewhere  in  the 
King's  dominions/'     In  sect.  9  of  the  same  Act,  which  deals 
with  murder,  the  words  are  ''  within  the  Queen's  dominions  or 
without,"  which  show  what  was  intended.     Similar  words  in  a 
colonial  statute  have  been  so  construed  in  McLeod  v.  Attorney- 
General  for  New  South  Wales  (65  L.  T.  Rtp.  321 ;  (1891)  A.  C. 
455)  by  the  Judicial  Committee.     A  similar  implied  limitation  is 
to  be  found  in  other  Acts.     They  referred  to  Powell  v.  Apollo 
Candle  Company  (53  L.  T.  Rep.  638;  10  App.  Cas.  282),  Santos 
V.  Ulidge  (29  L.  J.  348,  C.  P.),  Reg.  v.  Debruiel  (11  Cox  C.  C. 
207),  United  States  v.  Holmes  (18  U.  S.  Rep.  412),  and  Beg.  v. 
Topping  (7  Cox  C.  C.  108).     See  also,  1  Hale's  Pleas  of  the 
Crown,  692,  693;  1  Jac.  1,  c.  11,  s.  1  ;  9  Geo.  4,  c.  84,  s.  22. 

At  the  conclusion  of  the  argument  the  Lord  High  Steward 
gave  judgment  on  the  question  of  jurisdiction. 

The  LoBD  High  Steward  (Halsbury,  L.C.). — My  Lords: 
We  have  the  advantage  of  having  His  Majesty's  judges  here.  I 
have  been  myself  of  opinion  for  some  time  that  the  matter  which 
has  been  discussed  at  such  length  is  really  too  plain  for  argu- 
ment. The  statute  is  plain  in  its  ordinary  signification,  and  the 
only  ground  upon  which  the  learned  counsel  can  suggest  that  we 
should  not  give  it  its  ordinary  signification  is,  apparently,  because 
of  the  existence  of  other  words  in  other  statutes  enacted  under 
other  circumstances  in  relation  to  other  crimes.  I  thought  it 
right  to  ask  His  Majesty's  judges  whether  there  is  anything  in 
the  argument  suggested  which  should  call  for  a  reply  from  the 
Attomey-Qeneral ;  and  they  are  of  opinion  that  there  is  not,  and 
that  it  is  not  jieoessary  to  hear  the  Attorney- General. 
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Thereapon  Lord  Bassell^  under  the  advice  of  his  coQDsel^ 
pleaded  "  Guilty^''  and  was  sentenced  to  three  months'  imprison- 
ment as  an  offender  of  the  first  division. 

SoUcitor  for  the  prosecution,  Hie  Solicitor  to  the  Treasury, 

Solicitors  for  the  prisoner,  Vandercom  and  Co. 


KING'S  BENCH  DIVISION. 

Thu/rsday,  Nov.  7,1901. 

(Before  Lord  Alvbbstoni,  C.3.,  DABUMa,  and  Channbll,  JJ.) 

W.  H.  Smith  and  Son  (apps.)  v.  Kyle  (resp.).  (a) 

Shop  Hours  Acts — "  Shop  " — Stall  for  sole  of  newspapers — 
Temporary  structure — Necessity  of  exhibiting  notice  on  stall — 
Shop  Hours  Act,  1892  (55  ^  56  Vict.  c.  62),  s.  4. 

A  young  person  was  employed  by  newsagents  at  their  stall  at  R. 
railway  station.  His  duties  were  that  for  somefowr  hojurs  each 
morning  he  was  employed  at  the  village  of  M.  two  miles  distant 
where  lie  delivered  papers  in  the  district,  and  then  set  up  a  stall 
at  the  M.  railway  station  consisting  of  a  board  htid  on  trestles, 
where  he  sold  newspapers.  During  the  remainder  of  his  time 
he  was  employed  at  the  stall  at  the  R.  railway  station,  at  which 
stall  ttiere  was  duly  exhibited  the  notice  required  by  sect.  4  of 
the  Shop  Hours  Act,  1892,  but  no  such  notice  was  exhibited  at 
the  temporary  stall. 

Held,  that  the  structure  consisting  of  the  board  laid  on  trestles  was 
^lot  a  ''shop"  within  the  meaning  of  sect.  4,  of  the  Shop  Hours 
Act,  1892,  and  that  therefore  a  notice  under  that  section  was  not 
required  to  be  exhibited  therein  ;  and,  further,  that  the  young 
person  was  not  ''  e^nployed "  at  this  temporary  structure,  but 
was  employed  at  the  stall  at  the  railway  station. 

/^ ASE  stated  by  justices  of  the  peace  for  the  county  of  Surrey. 

At  a  petty  sessions  held  at  Beigate  on  the  13th  day  of  April, 
1901,  an  information  was  preferred  by  the  respondent  against  the 
appellants,  W.  H.  Smith  and  Son,  charging  that  the  appellants  on 
the  23rd  day  of  March,  1901,  at  Merstham,  in  the  county  of  Surrey, 
then  being  the  employers  of  a  certain  young  person,  one  Albert 
Boorer,  in  a  stall  there^  did  fail  to  keep  exhibited  therein  the 

(a)  Beported  by  W.  W.  Orb,  Esq.,  Burutor-mt-lAW. 
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notice  required  by  sect.  4  of  the  Shop  Hours  Act,  1892,  and  W.  H.  Smith 
sect.  1  of  the  Shop  Hours  Act,  1895.  akd^Son 

This  information  was  heard  and  determined  by  the  justices,       ktls. 

who  convicted  the  appellants  of  the  offence  and  imposed  a  fine  of        

Is.  and  costs.  ^^^' 

The  following  facts  were  proved  or  admitted  :  ^^^  Hours 

On  the  23rd  day  of  March,   1901,  Boorer,   who  was   under  4ct— "flffcop" 
eighteen  years  of  age,  was  in  the  employment  for  hire  of  the  "7?!!J?!I!!1?' 
appellants,    who    are   newspaper   agents.      From  6.80   a.m.   to   V«wipafwr 
10.15  a.m.  he  was  employed  for  them  at  Merstham,  and  for  the  stall  — NotUe 
remainder  of  his  time  at  Kedhill  railway  station.  — "S*  ♦  5* 

Merstham  is  a  village  having  a  railway  station  two  miles  from  g'  ^^  ' 
Bedhill.  Boorer's  duties  while  at  Merstham  were  first  to  deliver 
papers  in  the  district,  and  then  to  set  up  a  stall  at  the  railway 
station  and  sell  newspapers  there.  This  stall  consisted  of  a 
board  laid  on  trestles.  No  such  notice  as  is  mentioned  in  sect.  4 
of  the  Shop  Hours  Act,  1892,  was  exhibited  at  the  stall  at 
Merstham,  but  there  was  such  a  notice  duly  exhibited  at  the 
appellants'  stall  at  Bedhill  station. 

On  the  part  of  the  appellants  it  was  contended  that  Boorer  was 
not  employed  in  and  about  a  shop  at  Merstham,  but  was 
employed  at  Bedhill,  where  he  had  an  opportunity  of  seeing  the 
notice;  that  the  stall  at  Merstham  was  not  a  '^  shop  '^  within  the 
meaning  of  the  Shop  Hours  Act,  1892,  as  defined  by  sect.  9  of  the 
Act  of  1892  ;  and  that,  even  if  it  were  a  shop,  it  was  not  a  shop 
in  and  about  which  Boorer  was  employed. 

On  the  part  of  the  respondent  it  was  contended  that  the  stall 
at  Merstham  was  a  ^'  shop ''  within  the  meaning  of  the  last- 
mentioned  Act ;  that  if  an  employer  had  two  shops  even  in  the 
same  town  he  was  required  by  the  Act  to  exhibit  a  notice  at 
each  of  them ;  that  the  stall  at  Merstham  was  none  the  less  a 
shop  because  Borer  was  not  employed  there  for  the  whole  of  his 
time  (the  definition  in  the  Act  of  1892  not  requiring  that  he 
should  be  in  order  to  bring  the  stall  within  the  Act). 

The  justices  were  of  opinion  that  the  stall  at  Merstham  con- 
stitutea  a  shop  within  the  meaning  of  the  Shop  Hours  Acts, 
1892  to  1895,  as  defined  by  sect.  9  of  the  Act  of  1892,  and  they 
accordingly  convicted  the  appellants. 

The  question  of  law  for  the  opinion  of  the  Court  was  whether 
on  the  facts  before  mentioned  the  justices  were  warranted  in 
holding  that  the  stall  at  Merstham  was  a  shop  within  the  meaning 
of  the  Shop  Hours  Acts  1892  to  1895. 

The  Shop  Hours  Act  1892  (55  &  56  Vict.  c.  62)  provides : 

Seet.  3.  (1)  No  yonng  person  shall  be  employed  in  or  about  a  shop  for  a  longer 
period  than  seTenty-fonr  bonrs,  including  meal  times,  in  any  one  week. 

Seet^  4.  In  every  shop  in  which  a  young  person  is  employed  a  notice  shall  be  kept 
exhibited  by  the  employer  in  a  conspiouons  place  referring  to  the  proyisions  of  tlds 
Act,  and  stating  the  number  ot  hours  in  the  week  during  which  a  young  person  may 
lawfully  be  employed  in  that  shop. 

Seek  6.  Where  any  young  person  is  employed  in  or  about  a  shop  contrary  to  the 
proYiaions  of  this  Act,  the  employer  shall  be  liable  to  a  fine  not  exceeding  one  pound 
for  each  person  so  employed. 
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W.  H.  Smith      ^^^-  9*  In  this  Act,  anleaa  the  context  otherwise  reqaires — *<  Shop "  means  retail 
AND  Son      '^^  wholesale  shops,  markets,  stalls,  and  warehouses  in  which  assistants  are  employed 
y.  for  hire,  and  includes  licensed  public-houses  and  refreshment  houses  of  any  kind. 

Ktls.        "  Young  person  '*  means  a  person  under  the  age  of  eighteen  years. 

1901.  Sect.  1  of  the  Shop  Hours  Act,  1895   (58  &  59  Vict.  c.  5) 

«,  — "Z        provides: 

Shop  Houn 
j^Q^ i*  SJi^p  "      If  any  employer  fails  to  keep  exhibited  the  notice  required  by  sect  4  of  the  Shop 

TMnporary  ^^^^  ^^^  1892,  in  manner  required  by  that  section,  he  shall  be  liable  to  a  fine  not 

otructuro        6Z0eeding  forty  shillings. 
NinoqKijMr 

staU— Notice  £•  B.  Acland  for  the  appellants. — ^The  question  is  whether 
•-65  4*  56  this  board  on  trestles  is  a  ''  shop  '^  within  the  meaning  of  the 
^^«  4  ^'  ^^^*  Sect.  3  deals  with  the  hoars  of  employment,  and  sect.  4 
provides  that  '^in'^  every  shop  in  which  a  young  person  is 
employed  this  notice  must  be  exhibited,  and  sect.  9  gives  the 
definition  of  shop,''  which  includes  **  stalls.''  The  only  change 
made  by  the  Act  of  1895  is  that  the  penalty  is  increased  to  40«. 
This  board  on  trestles  is  not  a  **  shop  "  within  sect.  4,  and  it  is 
not  a  "  stall "  within  the  definition  of  a  shop  in  sect.  9.  Sect.  4 
deals  with  the  shop  '^  in  "  which  a  young  person  is  employed,  and 
even  if  this  board  could  in  any  case  be  a  stall,  how  could  it  be 
said  that  it  was  a  stall  "  in "  which  this  young  person  was 
employed  f  In  the  first  place,  this  board  was  not  a  stall  at  all ; 
and,  secondly,  even  if  it  were,  it  is  not  a  stall  ''  in  "  which  the 
young  person  was  employed.  The  justices  were  therefore  wrong 
in  their  finding. 

A.  Olen  for  the  respondent. — To  a  great  extent  this  was  a 
question  of  fact  for  the  justices,  and  they  have  found  that  this 
board  on  trestles  was  a  shop ;  and,  in  so  far  as  it  was  a  question 
of  law  for  them,  they  have  also  found  that  it  was  a  shop.  It  is 
suggested  that  there  is  a  difference  in  the  wording  of  sects.  3 
and  4,  and  that,  while  in  sect.  3  the  words  are  '^  in  or  about "  a 
shop,  the  words  in  sect.  4  are  ''in"  a  shop.  If  it  were 
physically  impossible  to  put  the  notice  in  the  particular 
place,  there  might  be  some  force  in  the  objection  that  this 
notice  could  not  be  exhibited  on  a  stall  of  this  kind ;  but  here 
there  is  no  such  physical  impossibility,  as  the  notice  could  be 
placed  on  the  stall.  Where  a  stall  occupies  a  space  such  as  this, 
then  the  Act  is  complied  with  by  putting  the  notice  on  the  stall. 
It  is  not  necessary  that  the  stall  should  be  a  shop  for  the  whole  of 
the  day ;  if  it  be  a  shop  for  any  part  of  the  day  then  the  Act 
must  be  complied  with  by  placing  this  notice  on  it,  and  the 
justices  were  right  in  so  finding.  He  referred  to  Savoy  Botel 
Company  v.  London  County  Cowncil  (82  L.  T.  Rep.  56 ;  (1900)  1 
Q.  B.  665). 

Lord  AJiVEBSTONE,  C.J. — I  am  of  opinion  that  this  particular 
conviction  cannot  stand.  I  am  not  going  to  say  anything  that 
would  lead  to  the  supposition  that  for  some  purposes  of  the  Act 
some  structure  such  as  this  may  not  be  a  shop.  For  example,  if 
a  young  person  were  employed  by  his  employer  for  more  than 
seventy -four  hours  in  any  one  week  at  such  a  structure  as  the  one 
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now  in  qaeation,  then  I  think,   in  so  far  as  it   may  be  right  to  W.  H.  Smith 
express  any  opinion  upon  the  matter  without  having  heard  any     ^^^  ^^ 
argument  on  that  point,  that  the  structure  would  be  a  stall  or       ktlx 
shop  within  the  prohibition  in  sect.  3  and  for  the  particular  pur-        — 
pose  of  that  section.     In  this  case^  howeyer,  we  have  to  consider        ^^^^• 
sect.  4,  and  we  have  to  consider  it  with  reference  to  the  words  in   shop^mtrs 
the  definition  clause — ''  unless  the  context  otherwise  requires,'^  Aei—"  Shop  '* 
the  word  "  shop  '*  shall  have  a  certain  meaning.     I  think  for  the  — rwipomrw 
purposes  of  this  particular  case  and  under  sect.  4  the  structure   *^f^*'"'*~ 
must  be  in  some  degree  in  the  nature  of  a  permanent  structure.  gtaH- Notice 
In  this  ease  the  boy  was  really  being  employed  at  Redhill,  going    —55  4*  56 
for  some  three  or  four  hours  to  Merstham  station.     During  part    y^-c,^^, 
(if  the  time  he  was  employed  in  delivering  papers  in  the  district        *'   ' 
and  then  he  set  up  this  stall^  which  consisted  of  a  board  laid  on 
two  trestles,  at  the   railway   station  and  sold  newspapers  there. 
In  my  opinion  it  would  be  putting  a  ridiculous  construction  on 
the  Act  to  hold  that  this  board  on  trestles  was  a  ''  stall  *'  and 
therefore  a  ''  shop  ^'  in  respect  of  which  the  employer  would  be 
bound  to  exhibit  a  notice  under  sect.  4.     I  think  the  construc- 
tion of  the  Act  would  clearly  exclude  such  a  structure  as  this  from 
sect.  4.      Further^  it  was  not  consistent  with  the  facts  to  hold 
that  the  boy  was  employed  at  this  stall  at  all.     He  was  not  really 
employed  at  the  stall,  but  at  the  shop  at  Redhill.     There  being 
no  mischief  likely  to  be  caused  in  the  case,  I  think  the  conviction 
ought  to  be  quashed. 

Dablino  and  Chanksll^  JJ.  concurred. 

Conviction  quashed. 

Solicitors  for  the  appellants  Bircham  and  Oo. 

Solicitor  for  the  respondent,  Sir   B.   H.  Wyatt,  Clerk  of   the 
Peace  of  Surrey. 


KING'S  BENCH  DIVISION. 

N(yo.  7  and  8,  1901. 

(Before  Lord  Alvbsstone,  C.J.,  Dabuno  and  Channell,  JJ.) 

Sbaley  (app.)  V.  Tandy  (resp.).  (a) 

Licensing — Licensed  house — Person  requested  to  leave — Bight  of 
licensee  to  eject  from  licensed  premises  after  refusal  to  leave--^ 
Licensing  Act,  1872  (35  ^  36  Vict.  c.  94),  s,  18. 

The  occupier  and  licensee  of  an  ordinary  licensed  public-house 

(a},K«portod  bj  W.  W.  OsB,  Esq,,  Bftrriitarott-Law. 


8.  18. 
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SsALiT  not  being  an  inn — has  a  right  to  request  any  person  to  leave  his 

^'  licensed  premises,  and  to  eject  him  tlverefrom  upon  his  refusal  to 

*  leave,  although  at  the  time  such  person  is  requested  to  leave  he 

1901.  is  ^neither  drunken,  violent,  quarrelsome,  nor  disorderly. 

Lieenaing     /^ASE  stated  by  the  metropolitan  police  magistrate  sitting  at 
^c«»—       vy     Southwark   Police-court,   upon    dismissing    a    charge    of 
housed      assault  preferred  by  the  appellant  against  the  respondent. 
Refusal  to         The  case  was  stated  in  pursuance  of  an  order  of  the  High 
leave  premises  Court  directing  the  magistrate  to  state  a  case. 
righUo'e^ct       Upon  the  hearing  of  the  charge  the  following  matters  were 
—35  ^  86    proved  in  evidence  before  him. 

Fict.c^  94,  The  appellant,  Arthur  W.  Sealey,  was  the  occupier  and 
licensee  of  certain  premises  known  as  the  New  Concord  public- 
house,  situate  in  Bermondsey,  in  the  county  of  London. 

The  premises  were  licensed  by  the  justices  for  the  retail  sale 
of  all  intoxicating  liquors,  but  were  not  an  inn  for  the  reception 
of  travellers. 

On  the  25th  day  of  February,  1900,  the  respondent,  who  was 
not  a  traveller,  entered  the  licensed  premises  of  the  appellant 
about  three  o'clock  in  the  afternoon. 

The  appellant  had  on  several  former  occasions  ejected  the 
respondent  from  his  premises  for  using  offensive  language 
thereon  and  behaving  in  a  disorderly  manner. 

The  following  was  a  note  of  the  evidence  taken  before  the 
magistrate  on  the  hearing  of  the  charge : — 

The  appellant,  the  licensee  of  the  public-house,  stated  : 

I  have  forbidden  prisoner  the  house.  At  8  p.m,  on  the  25th  inst  he  came  in  half 
drunk  and  threatened  to  fight  me.  I  asked  him  to  leave.  He  struck  at  me.  I  went 
to  eject  him,  and  he  fell  and  kicked  me  on  the  side  of  the  face  very  violently.  He 
had  thrown  himself  down  and  pretended  to  be  in  a  fit.  I  went  to  eject  him  because 
of  his  bad  behaviour  on  previous  occasions.  He  struck  at  me  before  I  put  hands  on 
him.  I  will  not  say  he  was  drunk,  but  he  was  unfit  to  be  served  because  of  his 
previous  conduct  more  than  anything. 

A  witness  for  the  appellant  stated  : 

The  prisoner  came  in  full  of  abuse.  He  began  at  me.  He  used  very  foul  language, 
and  the  appellant  went  to  eject  him  and  prisoner  fell.  I  cannot  say  whether  before 
or  after  he  had  been  pushed.  He  kicked  at  Mr.  Sealey  (the  appellant).  There  was  a 
bit  of  a  skirmish,  and  prisoner  fell  and  prosecutor  was  kicked. 

A  police  constable  stated  : 

I  was  called  at  3  p.m.  to  take  prisoner  into  custody  for  assault  Prosecutor  had  a 
slight  red  mark.  Prisoner  went  quietly.  At  the  station  prisoner  said,  *^  Prosecutor 
is  a  liar."    The  prisoner  was  not  drunk. 

The  kick  received  by  the  appellant  was  the  assault  complained 
of,  but  the  evidence  of  the  appellant  and  his  witness  did  not 
appear  to  the  magistrate  to  be  in  accord  as  to  when  the  kick  was 
received  and  as  to  how  the  respondent  came  to  be  on  the  ground 
at  the  time.  The  magistrate  was  of  opinion  on  the  evidence  of 
the  appellant  and  his  witness  regarding  the  attempt  made  to 
eject  the  respondent  that  the  appellant  had  acted  with  undue 
haste  in  proceeding  to  eject  the  respondent  immediately  upon  the 
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respondent's  refusal  to  leave  the   hoase   and   without   waiting      Sialiy 
aatil  the  respondent  had    behaved   in   a   violent   or  disorderly  '* 

manner,   and  that  the  appellant^s   witness,   though  repeatedly        

pressed  by  the  magistrate  upon  the  point,  was  unable  to  recollect        1901. 

a  single  expression  of  the  foul  language  alleged  to  have  been        ; 

used  by  the  respondent^  and  the  magistrate  found  as  a  fact  that       a^u^ 
at  the  time  the  respondent  entered  the  appellant's  premises  he      Licensed 
was  neither  drunken^  nor  violent,  nor  quarrelsome^  nor  disorderly,      house— 
and   he  was   satisfied   that  the   appellant  sought  to   eject   the  jJ^^I^J*^, 
respondent  solely  on  account  of  the  respondent's  conduct  in  the   ^Licensee^s 
house  npon  former  occasions,  and  that  the  kick  had  been  sriven  right  to  eject 
in  the  course  of  a  struggle  so  initiated  by  the  appellant  and     ^4/94 
while  the  appellant  was  resisting  forcible  expulsion.  ,/iS.    * 

On  these  findings  the  magistrate  dismissed  the  charge^  holding 
that  on  the  circumstances  disclosed  in  the  case  the  appellant's 
right  to  forcibly  eject  the  respondent  was  dependent  upon  and 
controlled  by  sect.  18  of  the  Licensing  Act^  1872^  and  that  on 
the  authority  of  Dallimore  v.  Sutton  (62  J.  P.  423)  the  appellant 
had  no  right  to  forcibly  eject  the  respondent  on  his  refusing  to 
leave  when  required  unless  at  the  time  of  such  requirement 
the  respondent  was  either  drunken,  violent,  quarrelsome,  or 
disorderly  within  the  meaning  of  the  section,  and  that  the 
respondent  was  therefore  entitled  to  resist  the  appellant  when 
seeking  to  forcibly  eject  him. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
magistrate  was  right  in  law  in  so  holding,  or  whether  the 
appellant  was  entitled  to  require  the  respondent  to  leave  the 
licensed  premises  and  to  eject  the  respondent  from  the  premises 
after  the  respondent  had  refused  to  leave  the  same  although  the 
respondent  was  not  at  the  time  of  such  requirement  either 
drunken^  violent,  quarrelsome^  or  disorderly. 

Sect.  18  of  the  Licensing  Act,  1872  (35  &  36  Vict.  c.  94) 
provides : 

Any  licensed  person  may  refuse  to  admit  to  and  may  torn  oat  of  the  premises  in 
respect  of  which  his  licence  is  granted  any  person  who  is  drunken,  violent,  quarrel- 
some, or  disorderly,  and  any  person  whose  presence  on  his  premises  would  subject 
him  to  a  penalty  nnder  this  Act.  Any  such  person  who  upon  being  requested  in 
pursoanoe  of  this  section  by  such  licensed  person,  or  his  agent  or  servant,  or  any 
constable,  to  quit  such  premises,  refuses  or  fails  so  to  do,  shi£  be  liable  to  a  penally 
Dot  exceeding  five  pounds,  and  all  constables  are  required  on  the  demand  of  such 
Uoensed  person,  agent,  or  servant,  to  expel  or  assist  in  expelling  every  such  person 
from  such  premises,  and  may  use  such  force  as  may  be  required  for  that  purpose. 

Danchwerts^  K.C.  and  Bruce  Williamson  for  the  appellant. — 
The  magistrate  was  wrong  in  holding  that  before  a  person  could 
be  lawfully  removed  from  licensed  premises  he  must  at  the  time 
have  been  guilty  of  the  behaviour  of  the  kind  mentioned  in 
sect.  18.  This  is  a  wrong  view  of  the  law.  A  request  to  leave 
is  necessary,  and  therein  the  case  differs  from  the  case  of  ejecting 
a  person  from  a  private  house,  but  upon  such  request  the  person 
is  bound  to  leave,  and,  if  he  does  not  do  so,  he  may  be  ejected. 
Licensed  premises  are  in  the  satne  position  in  this  respect  as  an 
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SsALiT      ordinary   shop   opened   for   the    sale    of    certain   commodities. 
^  In  each  case  there  in  an  implied  invitation  to  the  pabiic  to  enter, 

Tandy.      ^^^^  ^^  ^  person  SO  enters,  before  he  can  be  removed  he  most  be 
1901.       requested  to  leave;  bnt  if  apon  being  requested  to  leave  the 
. —        licensed  premises  or  the  shop  he  refnses  to  do  so,  then  he  may 
jUit^     be  ejected,  and  no  assault  is  committed  provided  no  more  force  is 
Liemted     used  than  is  necessary  to  remove  him.     The  magistrate  based 
^oia«—      his  decision  upon  Dallimore  v.  Sutton  (62  J.  P.  428),  decided  by 
lewilprJnUie*  ^^^'^  *^^  Kennedy,  J  J.  in  1898;  but  he  took  a  wrong  view  of  that 
—LicmtM't  decision.     Wills,  J.  there  distinctly  points  out  that  a  licensee 
right  to  tj^ct  might  have  a  common  law  right  to  turn  anyone  off  his  premises, 
ir?  ^94     ^^^  ^^^^  ^^  could  only  do  so  under  sect.  18  of  the  Licensing  Act, 
t.18.    *    1872,  under  which  the  charge  was  laid,  when  the  person  was 
either    drunken,    violent,    quarrelsome,    or    disorderly.      That 
decision  amounts  to  no  more  than  this,  that  a  person  cannot  be 
convicted  under  that  section  for  refusing  to  leave  when  requested 
unless  he  comes  within  the  class  of  persons  mentioned  in  the 
section.     It  is  no  authority  for  the  proposition  that  the  licensee 
cannot  turn  a  person  off  his  licensed  premises  after  requesting 
him  to  leave.     The  matter  was  considered  in  Ireland  in  Reg,  v. 
Justices  of  Armagh  (1897)  2  Ir.  Rep.  57),  and  Holmes,  J.  (at 
pp.   67-8)  points  out  the   distinction  between  an   inn   and  an 
alehouse  in  respect  of  the  obligation  of  the  licensed  person  to 
supply  customers,  and  he  says  that  the  modern  publican  is  not 
subject  to  an  obligation  analagous  to  that  of  an  innkeeper.     In 
this  connection  it  is  necessary  to  remember  that  the  magistrate 
has  found,  first,  that  this  house  was  not  an  inn ;  and,  secondly, 
that  the  respondent  was  not  a  traveller.     Even  in  the  case  of  an 
inn  the  obligation  to  supply  or  accommodate  a  guest  in  the  inn 
is  limited  to  travellers,  and  ceases  if  the  guest  ceases  to  be  a 
traveller:    {Lamond  v.  Richard^   76   L.   T.    Kep.    141;    (1897) 
I  Q.  B.  541).     And  a  fortiori  it  must  be  limited  in  the  case  of 
an  ordinary  licensed  house.     That  case  clearly  shows  that  even 
in  the  case  of  an  inn  a  person  who  is  not  a  traveller,  or  who  has 
ceased  to  be  a  traveller,  can  be  requested  to  leave,  and  can  be 
ejected  on  his  refusal  to  leave ;  and  it  simply  reduces  this  case 
to  the   case  of  a  person  entering  any  ordinary  shop.     If  the 
licensee  is  entitled  to  eject  a  person — as  he  was  in  this  case — 
and  if  while  the  landlord  has  hold  of  him  to  put  him  out  the 
person  lays  hold  of  the  landlord,  he  is  guilty  of  assault :  {Howell 
V.  Jatkaon,  6  0.  &  P.  728).    The  case  of  Reg.  v.  Rymer  (35  L.  T. 
Rep.  774 ;  2  Q.  B.  Div.  136)  is  exactly  in  point  in  the  same 
direction  as  showing  that  the  licensee  is  under  no  obligation 
either  to  serve  or  to  allow  a  person  to  remain  on  his  licensed 
premises  longer  than  he  thinks  right  to  do  so. 
The  respondent  did  not  appear. 

Lord  Alvsrstonb,  C.J. — This  is  a  case  stated  by  a  metro- 
politan police  magistrate  who  had  dismissed  a  summons  for  assault, 
because  he  considered  that  the  proceedings  out  of  which  the 
assault  arose    were   occasioned  by   the  appellant,   who  is  the 


CRIMINAL   LAW    CA8X8.  81 

occoper  and  licensee  of  a  pablic-honsei  reqaesting  the  respondent      Sxauet 
to  leave  the  hoase,  and  that  therefore^  whatever  followed^  the      ^  ^• 

magistrate   could  not  entertain   the   charge   for  assault.     The        

magistrate   seems   to  have   thoaght   that  the  only  rights  of  a        1901. 

licensed  person  in  sach  a  case  depended  upon  the  18th  section     , . . 

of  the  Licensing  Act  of   1872^  and  that  unless  the  person  was       acU— 
drunken,  violent,  quarrelsome,  or  disorderly  at  the  time,  he  had      LUmued 
no  right  to  request  him  to  leave.     We  think  that  the  learned      ^im0— 
magistrate  has  overlooked  two  important  elements  of  the  case  to  {^j^fwwUtc* 
which  our  attention  was  called  in  the  argument  by  counsel  for  —Hemute'B 
the  appellant — namely,  that,  in  the  first  place,  this  bouse  was  right  to  ^ect 
not     an   inn,    but  was   only   an   ordinary  licensed  house;  and,    y'^^^qa 
secondly,  that  the  person  who  was  turned  out,  or  attempted  to  be        ,,*  ig.    ' 
turned  out,  was  not  a  traveller.     We  think  the  distinction  has 
been  recognised  in  many  cases,  not  only  in  the  case  of  Reg,  v. 
Jtuliees  of  Armagh  {vM  sup,),  but  in  the  case  of  Beg.  v.  Bymer 
(vhi  sup.),  and  in  one  or  two  of  the  other  cases  cited  to  us  for 
the  appelLftut.     In  our  opinion  the  distinction  is  well  founded, 
and  we  consider  that  the  occupier  of  a  licensed  house  has  a  right 
to  request  a  person  to  leave  his  house  if  he  does  not  wish  him  to 
remain  upon  his  premises.     We  also  think  it  right  to  say,  and  in 
this  case  it  is  quite  clear  the  magistrate  himself  thought,  that 
there  was  nothing  unjustifiable  in  one  sense  in  the  conduct  of 
the  appellant,  because  the  magistrate  has  found  that  the  man 
who  was  requested  to  leave  was  one  of  a  gang  of  men  who  had 
been  disorderly  and  had  given  trouble  in  the  appellant's  house. 
But  we  do  not  base  our  judgment  upon  that  point.     We  think 
that  the  point  taken  by  counsel  for  the  appellant  was  right,  that, 
except  in  the  case  of  an  inn  and  a  traveller,  the  licensee  and 
occupier  of  a  public-house  has  a  right  to  request  a  person  to  leave. 
Therefore  this  case  must  go  back  to  the  magistrate,  in  order,  if 
necessary,  that  the  question  of  assault   should  be  tried.     The 
objection  the  magistrate  took  does  not  prevail,  and  this  appeal 
must  be  allowed. 

DASLmo^  J. — I  am  of  the  same  opinion.  It  seems  to  me  there 
is  and  always  has  been  a  very  great  difference  between  the  old 
form  of  inn  and  the  modern  public-house,  or  what  was  simply 
an  alehouse.  In  one  of  the  passages  read  by  counsel  for  the 
wpellant  from  the  judgment  of  Holmes,  J.  in  the  case  of  Reg.  v. 
Justices  of  Armagh  {vhi  sup.),  it  was  stated  that  the  English  inn 
was  coeval  with  English  literature,  and  I  have  no  doubt  that, 
when  the  learned  judge  said  that,  he  was  thinking  probably  of 
the  inn  as  described  in  Chaucer,  and  perhaps  as  described  by 
Dr.  Johnson  in  Boswell's  Johnson.  The  reading  of  that  recalled 
to  my  recollection  the  passage  in  which  Dr.  Johnson  said  that 
one  of  the  characteristics  of  an  inn  is  that  you  are  made  welcome, 
and  that  the  more  noise  you  make,  the  more  trouble  you  give, 
and  the  more  good  things  you  call  for,  the  more  welcome  you 
are.  And,  having  made  that  statement,  he  proceeded  to  repeat, 
as  BosweU  says,  with  great  emotion  a  well-known  verse  from 
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SsALST      ShenstoDe.     The  particalar  person   in  this  case  did  not   make 
„  ••  himself  welcime,  because  he  went  bevond  what  was  described  as 

■      the  more  noise  you  make^  the   more  trouble  you  give,  and  the 

1901.       more  good  things  you  call  for,  the  more  welcome  you  are.     He 
. — :        seems  to  have  been  a  person  who  belonged  to  a  disorderly  gang, 
^^A^u^     who  would  not  be  a  good  customer  as  the  publican  very  well 
Licen99d.     knew,  and  the  appellant  acted  therefore  upon  the  right,  and  I 
hovse—      think  the  undoubted  right,  which  he  had  to  say :  "I  am  quite 
Uavem^iMtt  ^^^Y  ^  Serve  some  customers,  even  noisy  customers,  and  I  serve 
— Ltc«ns«0'8   them ;  but  you  are  the  kind  of  customer  who  not  only  makes  a 
right  to  9jeet  noise,  but  will  do  me  no  good,  and  I  will  not  serve  you.     I  have 
F^f  *  94    ^^^  choice  like  other  shopkeepers,  and  I  will  not  serve  you."    It 
«.  18.   '    seems  to  me  that  the  appellant,  in  acting  as  he  did,  acted  really 
to  the  public  advantage,  because  the  other  persons   who  fre- 
quented the  house   might   very   well  have   complained  if  the 
publican  were  to  allow  a  person  who  to  his  knowledge  was  a 
member  of  a  disorderly  gang  to  frequent  his  public-house.     If 
he  allowed  one  of  a  gang  to  frequent  it,  he  must  allow  them  all ; 
at  least  there  is  no  reason  why  he  should  allow  one  more  than 
another,  and  by  allowing  such  a  gang  to  frequent  his  house  he 
would  undoubtedly   enaanger    his  licence.     It  seems  to  me, 
therefore,  that  he  was  acting  not  only  within  his  rights,  but  in 
the  public  interest,  when  he  told  this  person  that  he  would  not 
serve  him,  and  would  not  allow  him  to  remain  there,  and  that 
the  person  to  whom  he  said  that  ought  instantly  to  have  left. 
Ghannell,  J. — I  agree. 

Appeal  allowed.     Case  remitted  to  the  magistraie. 
Solicitors  for  the  appellant,  Maitlands,  Pechham,  and  Co. 
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Wed/aeaday,  Nov,  6,  1901. 

(Before  Lord  Alvibstonb,  C. J.,  Darling  and  Channsll,  JJ.) 

BowDBN  (app.)  V.  Toll  (resp.).  (a) 

Vaccination — Proceedings  under  sect,  29 — No  further  notice — 
Proceedings  wnder  sect.  31 — Application  to  child  between  six 
and  eighteen  months  old — Vaticination  Act,  1867  {80  ^  31  Vict, 
c.  84),  ss.  29,  ^1— Vaccination  Act,  1898  (61  gp  62  Vict.  c.  49), 
s.  1  (8). 

(a)  Reported  by  W.  db  B.  Hbrbbbt,  Eiq.,  Barrister-at-Law. 
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After  proper  notice  given  to  the  appellant,  a  summons  wa^  taken  Bowdbk 

fmt  under  sect,  29  of  the  Act  of  1867,  hut  this  summons  was  ^* 

dismis9ed.  ^^^' 

Without  any. further  notice  a  summons  was  issued  under  sect,  31.  1901. 

No    notice    had    been    served  by  the    public    vaccinator    under  ". — .. 

sect.  1  (3)  of  the  Act  of  1898,  but  he  had  visited  the  appellant's  ^chUd 

house  to  vaccinal  the  child y  which  was  between  six  and  eighteen  heiwmn  nx 

months  old.  ^'w*  ^iifhieen 

Held,  that  an  order  under  sect.  31  was  rightly  made.  D^n^mrdcf 

notice — 

CASE  stated.  -Notice  of 

fwrther 

The  appellant  was  charged  on  the  13th  day  of  May,  1901,  NeceuUyfor 
under  sect.  31  of  the  Vaccination  Act,  1867,  that  the  respondent,      no^tca— - 
heing  the  vaccination  ofiScer  duly  appointed,  having  reason  to  ^^^^  ^*' 
helieve  that  the  appellant's  child^  being  more  than  six  months   31 ;  si  4*  62 
old,  had  not  been  saccessf  ally  vaccinated,  and  that  the  respon-    r«e<.c.49, 
dent  had  given  notice  to  the  appellant,  the  parent,  to  procure  its      '-  ^  (')* 
vaccination  ;  that  such  notice  had  been  disregarded,  contrary  to 
the  Vaccination  Acts,  1867  to  1898. 

On  the  hearing  it  was  proved  and  admitted  that  notice  had 
been  given  to  the  appellant  to  procnrethe  child  to  be  vaccinated, 
and  that  the  child  was  still  living,  and  was  under  the  age  of 
fourteen,  being  between  the  age  of  six  and  eighteen  months, 
and  had  not  been  vaccinated  or  had  had  the  smallpox. 

The  respondent  admitted  this  notice  was  anterior  to  the  issue 
of  a  summons  under  sect.  29,  and  that  no  subsequent  notice  had 
been  given,  and  that  no  notice  of  intention  to  visit  the  home 
under  sect.  1  (3)  of  the  Vaccination  Act,  1898,  had  been  given 
since  the  child's  birth,  though  such  visit  had  been  paid. 

It  was  alleged  by  the  appellant  and  not  disputed  by  the  respon- 
dent that  at  petty  sessions  on  the  18th  day  of  February,  1901, 
proceedings  had  been  taken  by  the  respondent  against  the 
appellant  in  respect  of  the  same  child,  under  sect.  29  of  the  Act 
of  1867,  and  that  the  summons  had  been  dismissed,  and  it  was 
contended  that  it  was  not  competent  for  the  justices  to  deal  with 
a  complaint  under  sect.  31  when  they  had  previously  dismissed 
a  complaint  under  sect.  29  in  respect  of  the  same  child  on  the 
same  tacts. 

It  was  further  contended  by  the  appellant  that  whether  or  not 
they  were  competent  to  deal  with  the  matter,  the  fact  of  the  non- 
compliance with  the  requirements  of  sect.  1  (3)  of  the  Act  of 
1898,  in  respect  of  the  notice  of  the  public  vaccinator's  visit,  pre- 
cluded any  order  being  made  under  sect.  31  of  the  Act  of  1867 
in  regard  to  a  child  bom  since  the  passing  of  the  Vaccination 
Act,  1898  ;  that  proceedings  in  regard  to  children  resident  from 
birth  in  the  district  should  be  taken  under  sect.  29  and  not  under 
sect.  31  of  the  Vaccination  Act,  1867,  unless  the  child  is  of 
eighteen  months  and  upwards. 

The  justices  were  of  opinion  that  the  remedies  given  by  sects. 
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B6WDBN  29  and  31  of  the  Act  of  1867  were  independent  of  eaoh  other,  and 

^-  that  the  dismissal  of  a  summons  under  the  former  was  no  bar  to 

'  proceedings  under  the  latter,  although  no  further  notices  were 

1901.  given  between  the  summonses ;  that  the  fulfilment  of  the  pro- 

„  ~ — ' .  visions  of  sect.   1  (8)   of  the  Act  of  1898  was  not  a  condition 

--Child  pi^oedent  to  proceeding  under  sect.  31 ;  and  that  sect.  31  was 

heiwemi  tw  not  Only  applicable  to  children  of  the  age  of  eighteen  months 

and  eighteen  and  upwards. 

DierMwdof      They  therefore  made  an  order  directing  that  the  child  should 
noHce^     be  vaccinated  within  twenty-eight  days. 

Netiee  of 

fuHher  By  the  Vaccination  Act,  1867  (30  &  31  Vict.  c.  84),  s.  29. 

proceedings —  Every  parent  or  person  having  the  cuatody  of  a  child  who  shall  neglect  to  take 
Neceeeity  for  g^^y^  child  or  to  canse  it  to  be  taken  to  be  vaccinated,  or  after  Taccination  to  be 
notice—  inspected,  according  to  the  provisions  of  this  Act,  and  shall  not  render  a  reasonable 
30  ^  31  Tiet,  excuse  for  his  neglect,  shall  be  gailty  of  an  offence,  and  liable  to  be  proceeded  against 
c.  84,  ss.  29,  summarily,  and  upon  conviction  to  pay  a  penalty  not  exceeding  twenty  shillings. 
31 ;  61  ^  62 

Viet.  e.  49,        And  by  sect.  31 : 

1. 1  (8).  ^^  ^^^  registrar  or  any  officer  appointed  by  the  guardians  to  enforce  the  provisions 

of  this  Act  shall  give  information  in  writing  to  a  justice  of  the  peace  that  he  has 
reason  to  believe  that  any  child  under  the  age  of  fourteen  years,  being  within  the 
union  or  parish  for  which  the  informant  acts,  has  not  been  successfully  vaccinated, 
and  that  he  has  given  notice  to  the  parent  or  person  having  the  custody  of  the  child 
to  procure  its  being  vaccinated,  and  that  this  notice  has  been  disregarded,  the  justice 
may  summons  such  parent  or  person  to  appear  with  the  child  before  him  at  a  certain 
time  and  place,  and  upon  the  appearance,  if  the  justice  shall  find  after  such  examina- 
tion as  he  shall  deem  necessary  that  the  child  has  not  been  vaccinated  nor  has  already 
had  the  smallpox,  he  may,  if  he  see  fit,  make  an  order  under  his  hand  and  seal 
directing  such  child  to  be  vaccinated  within  a  certain  time. 

By  the  Vaccination  Act,  1898  (61  &  62  Vict.  c.  49),  s.  1  : 

(1)  The  period  within  which  the  parent  or  other  person  having  the  custody  of  a 
child  shall  cause  the  child  to  be  vaccinated  shall  be  six  months  from  the  birth  of  the 
child,  instead  of  the  period  of  three  months  mentioned  in  section  sixteen  of  the 
Vaccination  Act  of  1867,  and  so  much  of  that  section  as  requires  the  child  to  be 
taken  to  a  public  vaccinator  to  be  vaccinated  shall  be  repealed.  (2)  The  public 
vaccinator  of  the  district  shall,  if  the  parent  or  other  person  having  the  custody  of  a 
child  so  requires,  visit  the  home  of  the  child  for  the  purpose  of  vaccinating  the  child. 
(8)  If  a  child  is  not  vaccinated  within  four  months  after  its  birth  the  public 
vaccinator  of  the  district,  after  at  least  twenty-foi^r  hours'  notice  to  the  parent,  shall 
visit  the  home  of  the  child,  and  shall  offer  to  vaccinate  the  child  with  glyoerinated 
calf  lymph  or  such  other  lymph  as  may  be  issued  by  the  Local  Government  Board. 

Schultesa  Young  for  the  appellant. — Under  sect.  31  of  the 
Vaccination  Act^  1867^  it  is  a  condition  precedent  that  notice 
should  be  given  before  proceedings  are  taken.  It  is  clear  that 
the  notice  is  the  starting  pointy  for  it  was  laid  down  in  Knight 
V.  Halliwell  (30  L.  T.  Rep.  359 ;  L.  Rep.  9  Q.  B.  412)  that 
where  an  information  was  laid  for  disregarding  a  notice  under 
sect.  SI,  at  a  time  exceeding  twelve  months  from  the  disregard 
of  a  former  notice^  the  parent  could  not  be  convicted  without  a 
fresh  notice  being  given.  He  also  referred  to  Hollaway  v.  Coster 
(76  L.  T.  Rep.  57;  18  Cox  C.  C.  487;  (1897)  1  Q.  B.  347). 
Here  nothing  was  done^  and  no  further  notice  was  given  between 
the  proceedings  under  sect.  29  and  sect.  31.  The  notice  by  the 
registrar  was  the  14th  day  of  June^  1900^  the  notice  by  the 
vaccination  ofBcer  the  6th  day  of  December^  1900 ;  on  the  18th 
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day  of  February^  1901|  the  summons  ander  sect.  29  was  heard^     Bowdsn 
and  on  the  13th  day  of  May^  1901j  the  present  summons  under       ^* 

sect.    31    was   disposed    of.      The  notice   of  December  was  a        

gratuitous    notice    such    as    was    dealt    with   by    the   case  of       1901. 
Langridge  v.  Hohha  (84  L.  T.  Rep.  319;  (1901)  1  K.  B.  497).        —  . 
[Lord  Alvebstonb,  C.J. — That  case  only  shows  that  a  notice     ^^^Jw^ 

gVen  under  par.  6  (d)  of  the  4di  schedule  to  the  Vaccination   hetvmn  nx 
rder,  1898,  does  not  affect  the  period  of  limitation  of  proceed-  «»<*  *^**®*^ 
ings  under  the  Vaccination  Acts,  and  that  such  notice  would  not  ^^^^^f 
cure  a  lapse  of  time.]     Here  the  public  vaccinator  did  not  give     notice^ 
the  twenty-four  hours'  notice  required  by  the  Vaccination  Act,     l^otice  of 
1898.     He  referred  to  Francis  v.  Smith  (58  J.  P.  439).  jm)^diJ^t- 

R.  D.  Muir,  for  the  respondent,  was  not  called  upon  to  argue.    Necessity  for 
Lord  Alvbestone,  O.J. — There  are  three  points  raised  in  this      notice— 
case.     The  first  is  that  the  notice  given  is  not  a  good  notice,  but  ^^  *  ^^  ^'' 
I  cannot  see  why  it  is  not  a  good  one.     It  is  dated  December,   31 ;  ei  ^  62 
1900,  and  is  given  by  the  vaccination  officer,  and  points  out  to    Vict.  c.  49, 
the  appellant  that  he  is  in  default,  and  requires  him  to  have  the      '  ^  (^^' 
child  vaccinated  within  a  given  time,  or  otherwise  proceedings 
will  be  taken.     I  think  that  is  a  good  notice  within  sect.  31. 
The  second  point  is   whether   the  magistrates  could  entertain 
these  proceedings  under  sect.  31 ,  when  there  have  been  already 
proceedings,   under   sect.   29,    which   have  been   unsuccessful. 
But  when  you  look  at  the  sections  I  do  not  think  there  is  any 
difficulty.     Under  sect.  29  the  parent  has  to  take  the  child  to  be 
vaccinated.     And,  if  he  has  a  reasonable  excuse,  then  he  is  not 
guilty  of  the  offence  and  no  penalty  is  incurred.     Under  sect.  31 
however,  where  the  child  for  any  reason  has  not  been  vaccinated, 
the  magistrate  can  order  it  to  be  vaccinated  within  a  certaiu 
time.     I  cannot  see  why  any  proceeding  under  sect.  29  should 
prevent  the  making  of  an  order  under  sect.  31.     The  third  point 
is  that  the  visit  of  the  vaccination  officer  to  the  house  was  not 
preceded   by  a   notice  in   conformity  with   sect.  1   (3)   of  the 
vaccination   Act,    1898.      That  might    be    an    answer    under 
sect.  29,  but  the  statute  of  1867  does  not  prevent  the  magistrate 
ordering  the  child  to  be  vaccinated  under  sect.  31,  because  there 
may  have  been  a  slip  of  the  vaccination  officer  in  conforming 
with  sect.  1  of  the  Vaccination  Act,   1898.     It  was  also  argued 
that  the  proceedings  were  bad,  because  the  child   was  between 
six  and  eighteen  months  old,  but  there  is   nothing  in  either  of 
the  statutes  to  show  that  sect.  31  does  not  apply  in  such  a  case. 
Darling  and  Channell,  JJ.  concurred. 

Appeal  dismissed. 
Solicitors  ;   ET.  T.  Nicholson  ;  A,  E.  Passingham,  Hitchin. 
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KING'S  BENCH  DIVISION. 

Wednesday,  Nov.  6,  1901. 

(Before  Lord  Alvebstonb,  G.J.,  Darling  and  Chajinbll,  JJ.) 

LiBTVB  (app.)  V.  Quested  (reap.),  (a) 

Gaming  and  wagering — Betting  slips — Horse  races — Wagering 
on  a  game  of  chance — Vagrancy  Act,  1824  (5  Geo.  4,  c.  83) — 
Vagrant  Act  Amendment  Act,  1873  (36  (J-  37  Vict.  c.  38),  s.  3. 

A  bookmaker  betting  on  horse  races  in  a  public  place,  and 
receiving  slips  of  paper  recording  the  bets  and  the  money,  does 
not  C4)mmit  an  offence^  within  the  Vagrancy  Act,  1824,  as 
amended  by  the  Vagrant  Act  Amendment  Act,  1873,  of  betting 
by  way  of  wagering  with  tokens  at  a  gams  of  chance. 

CASE  stated  upon  an  information  charging  the  appellant 
under  the  Vagrancy  Act,  1824,  as  amended  by  86  &  37 
Vict.  c.  38,  8.  3,  with  nnlawfaUy  betting  by  way  of  wagering  in 
a  certain  place  with  tokens — to  wit,  certain  pieces  of  paper — ^at 
a  game  of  chance. 

The  appellant  was  a  bookmaker  living  at  Sheerness,  and  on 
the  17th  day  of  May,  1901,  was  seen  by  the  respondent  on 
the  Recreation  Ground  at  Sheerness.  While  the  appellant  was 
there  several  persons  approached  him  and  were  seen  to  hand  him 
certain  pieces  of  paper  and  sums  of  money.  Only  one  person 
approached  him  at  a  time  and  appellant  did  not  remain 
standing  but  walked  about  within  certain  limits.  Respon- 
dent then  arrested  the  appellant  and  took  him  to  the  police- 
station,  and  on  searching  him  found  slips  of  paper  with  different 
names  of  racehorses  thereon  and  various  amounts  of  money  set 
opposite  their  respective  names  and  a  sum  of  money;  lOZ.  ISs.  34c{., 
on  him. 

The  appellant  admitted  that  several  persons  separately 
approached  him  and  that  he  received  such  slips  of  paper  from 
such  persons. 

It  was  contended  on  behalf  of  the  appellant  that  what  appel- 
lant had  done  was  not  an  offence  under  the  statute  upon  which 
the  information  was  preferred ;  that  the  pieces  of  paper  handed 
to  the  appellant  by  the  persons  were  not  tokens,  and  therefore 
not  instruments  of  gaming  within  the  meaning  of  the  statute  ; 
that  the  transactions  were  not  a  game  of  chance  within  the 
statute ;  that  it  was  essential  for  a  conviction  to  prove  that  the 

(a)  Reported  by  W.  db  B.  Hisbbtt,  SiM|.,  Bairister-ai-Law. 
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boUing  was  at  some  game  or  pretended  game  of  chance ;  that      Lsbtbr 
horse-racing  was  not  a  game  ox  chance  and  that  there  was  no  ^' 

evidence  before  the  Court  to  prove  that  it  was  a  game  of  chance.  '"' 

In  snpport  of  sach  contention  the  following  cases  were  referred        iiH)l. 
to  by  the  appellant :  Tollett  v.   Thomas  (24  L.   T.   Rep.  508 ;   _     7—     , 
L.  Rep.  6  Q.  B.  514),  Sirat  v.  Molesbv/ry  (28  L.  T.  559),  Ridge-  ^^*J^r^!z 
way  V.  Famdale    (67  L.   T.  Rep.  318;    17  Cox    C.    C.    561;  Batting  9iip9 
(1892)  2  Q.  B.  309) ;  while,  on  the  other  hand,  Tollett  v.  Thomas  --JloT$e  tom 
{sup.)  and    Bidgeway  v.  Famdale    {sup.),  Bew  v.  Earstow  (39   "7fcance^ 
L.  T.  Rep.  283;  3  Q.  B.  Div.  454),  Jenks  v.  Twrpin  (50  L.  T.     Vagmncy 
Rep.   808;  15  Cox  C.  C.  486;  13  Q.   B.  Div.  505),  Dyson  v.  AcU-$Geo, 
Mason  (60  L.  T.  Rep.  265;  16  Cox  C.  C.  575;  22  Q.  B.  Div.  o«^«,®tL 
851),  Beg.  v.  Stoddart  (83  L.  T.  Rep.  538;  (1901)  1  Q.  B.  177)     /si;  ..8.' 
were  referred  to  by  the  respondent. 

Having  regard  to  the  whole  of  the  case  the  magistrate  upheld 
the  contention  of  the  respondent  that  the  pieces  of  paper  were 
tokens  and  instruments  of  gaming  within  the  meaning  of  the 
statute,  and  that  the  wagering  was  at  a  game  of  chance  within 
the  statute,  and  held  that  the  facts  and  circumstances  above 
stated  proved  an  offence  within  the  meaning  of  the  Acts,  and  he 
therefore  convicted  the  appellant. 

By  the  Vagrant  Act  Amendment  Act,  1878  (86  &  37  Vict. 
c.  38)^  s.  3  : 

Every  penon  playing  or  betting  by  the  way  of  wagering  or  gaming  in  street,  roadi 
or  highway,  or  other  open  or  public  plaoe,  or  in  any  open  place  to  which  the  public 
have  or  are  permitted  to  have  access  at  or  with  any  table  or  instrument  of  gaming, 
or  any  coin,  card,  token,  or  other  article  used  as  an  instrument  or  means  of  such 
wagering  or  gaming  at  any  game  or  pretended  game  of  chance,  shall  be  deemed  a 
rogue  and  vagabond  within  the  true  intent  and  meaning  of  the  recited  Act,  and  as  such 
may  be  conTicted  and  punished  under  the  provisions  of  that  Act  or  in  the  discretion 
of  the  Justice  or  justices  trying  the  case  in  lieu  of  such  punishment,  by  a  penalty  for 
the  first  offence  not  exceeding  forty  shillings,  and  for  the  second  or  subsequent  offence 
not  exceeding  five  pounds. 

Lincoln  Beed  for  the  appellant. 

Bohertson  {Sutton  with  him)  for  the  respondent. 

Lord  AiiVSBSTONE,  C.J. — I  am  sorry  that  we  cannot  take  the 
view  of  the  learned  magistrate.  I  think  that  the  authorities 
show  that  mere  betting  on  a  horse  race  is  not  within  the  statute. 
There  must  be  a  game  of  chance,  and  some  token  whereby  the 
game  c^  chance  is  being  carried  on. 

Darung  and  Channell,  JJ.  concurred. 

Appeal  allowed. 

Solicitors :  Grossman,  Pritehard  and  Go. ;  The  Solicitor  to  the 
Treasury. 


¥  2 


6d  dftlMtNAli  LAW  CASUS. 


COURT  OF  APPEAL. 

Monday,  Nov.  11,  1901. 

(Before  Collins^  M.R.,  Stirling  and  Mathew^  L.JJ.) 

Rex  v.  D'Byncoubt.  (a) 

APPEAL   FROM  THE   KINO's   BENCH   DIVISION. 

Practice — Appeal — Cou/rt  of  Appeal — Jturiadiction — "  Criminal 
cause  or  matter  ** — Order  to  pull  down  building  in  London — 
London  Building  Act,  1898  (61  &  62  Vict.  c.  ca^xvii.),  s.  7 — 
Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  a.  47. 

A  m^igistrate  c^mvicted  a  person  of  having  erected  a  building 
beyond  the  general  line  of  buildings  in  a  street  in  London  and 
made  an  order  for  the  demolition  thereof,  under  the  provisions 
of  the  London  Building  Acts,  1894  and  1898,  and  he  refused 
to  state  a  case  for  the  opinion  of  the  High  Court. 

The  King's  Bench  Division  refused  to  grant  a  rule  nisi  for  a 
mandamus  to  the  magistrate  to  state  a  case,  but  a  rule  nisi 
was  granted  by  the  Court  of  Appeal. 

Held,  that  this  was  a  '^ criminal  cause  or  matter''  udthin  the 
meaning  of  sect.  47  of  the  Judicature  Act,  1873,  and  thai  the 
Cov/rt  of  Appeal  had  no  jurisdiction  to  entertain  the  application 
/or  a  mandamos. 

RULE  nisi,  g^nted  by  the  Court  of  Appeal,  for  a  mandamtis 
to  a  metropolitan  police  magistrate  to  state  a  case  for  the 
opinion  of  the-  Kingf's  Bench  Division. 

One  J.  Ellis  was,  on  the  prosecution  of  the  London  County 
Council,  convicted  by  a  metropolitan  police  magistrate  for  having 
erected  a  building  beyond  the  general  line  of  buildings  in  a 
certain  street  in  London,  and  the  magistrate  made  an  order  for 
the  demolition  of  the  building. 

The  magistrate  refused  to  state  a  case  for  the  opinion  of  the 
High  Court ;  and  the  Divisional  Court  refused  to  grant  a  rule 
nisi  for  a  mandam/us  to  state  a  case. 

The  Court  of  Appeal,  however,  granted  this  rule. 

The  London  Building  Act,  1894  (57  &  58  Vict.  c.  ocxiii.)^ 
provides : 

Sect.  22  (1).  No  building  or  stniotare  shAll,  without  the  oonsent  in  writing  of  the 
coonoU,  be  erected  beyond  the  genenl  line  of  buildings  in  any  street  or  pert  of  a 
street,  place,  or  row  of  honsee  in  which  the  same  is  sitoate  in  case  the  distance  of 
such  line  of  buildings  from  the  highway  does  not  exceed  fifty  feet  or  within  fifty  feet 

(a)  Reported  by  J.  H.  Wiixumb,  Esq.,  Barrister-at-Law 
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of  the  highway  when  the  distance  of  the  line  of  baildings  therefrom  amonnts  to  or  r^x 

exceed!  fifty  feet  notwithitanding  there  being  gardens  or  vacant  spaces  between  the  i,, 

line  of  buildings  and  the  highway.     Such  general  line  of  bnildings  shall  if  required  D'Etkcourt. 

be  defined  by  the  snperintending  architect  by  a  certificatCi  snch  oerttficate  to  be  

issned  within  one  month  from  the  date  of  the  application  therefor.  2901 . 

Sect.  166.  All  oflfenoes,  penalties,  costs,  and  expenses  under  this  Act  or  any  bye  ' 

law  made  under  this  Act  directed  to  be  proeecated  or  reco^red  in  a  summary     Prgctics 

manner,  or  the  prosecution  or  recoTcry  of  which  is  not  otherwise  provided  for,  may      Appeal 

be  prosecuted  and  recoTered  in  manner  directed  by  the  Summary  Jurisdiction  Acts.         C^minal 

Sect.  200.  Suljject  to  the  provisions  of  this  Act  every  person  who  does  any  of  the       cau$e  or 

things  specified  in  this  section  shall  be  deemed  to  have  committed  an  offence  against      mLoiter 

this  Act  and  shall  be  liable  upon  conviction  in  a  summary  manner  to  a  penalty  not      BuUdina 
exceeding  the  amount  hereafter  specified  in  connection  with  such  offence,  and  to  a    contrary  io 
farther  penalty  not  exceeding  the  amount  hereafter  stated  as  the  daily  penalty  in      jj^^^JjL. 
connection  with  such  offence  for  ^y^rj  day  on  which  the  offence  is  continued  after      /vj^  a.^ 

such  conviction  (that  is  to  say):  (8)  Every  person  who  (a)  erects  or  brings  forward    j^Z^*'    

any  building  or  structure  in  contravention  of  any  of  the  provisions  of  Part  HI.  of  ^^'l^ai^vr'-  < 
this  Act  or  of  any  conditions  attached  by  the  council  to  any  consent  given  pursuant  to  ^  fJ^*  ^ 

61  #  62  Vict. 


such  provisions. 


The  London  Bailding  Act  1894  (Amendment)  Act,  1898 
(61  &  62  Yiot.  c.  cxzxvii.)  provides  : 

Sect.  7.  Every  person  who  does  any  of  the  things  specified  in  paragraphs  {a\  (d), 
and  (e)  of  sub- sect.  (8)  of  section  two  hundred  of  the  principal  Act  as  ameuMd  by 
this  Act  shall  be  liable  on  conviction  to  a  penalty  not  exceeding  forty  shillings  for 
every  such  offence,  and  the  court  before  whom  an  information  is  laid  by  the  council 
in  respect  thereof  may,  in  addition  to  imposing  such  penalty,  make  an  order  in 
writing  directing  such  person  to  demolish  the  boOding  or  structure  complained  of,  or 
any  part  thereof,  or  to  comply  with  the  conditions  contained  in  any  consent,  licence, 
or  approval  granted  by  the  council  for  the  setting  np^  erection,  adaptation,  alteration, 
or  retention  of  such  building  or  structure,  and  such  order  of  the  Oourt  shall  be 
deemed  to  be  the  order  of  the  Court  within  the  meaning  and  for  the  purposes  of  the 
third  sub-  section  of  the  two  hundredth  section  of  the  principal  Act,  and  the  imposi- 
tion of  any  penalty  under  the  provisions  of  this  present  section  shall  be  without 
prejudice  to  any  proceedings  under  the  third  sub-section  of  the  two  hundredth  section 
of  the  principal  Act  for  the  daily  penalty  therein  mentioned,  or  under  any  other  pro- 
visions of  the  principal  Act  or  otherwise,  but  so  that  no  person  shall  be  liable  to  more 
than  one  penalty  (otner  than  daily  penalties)  for  the  same  offence. 

Avory^  K.G.  and  Daldy  for  the  respondents. — There  is  a 
preliminary  objection  in  this  case.  This  is  a  "  criminal  cause  or 
matter  "  within  the  meaning  of  sect.  47  of  the  Judicature  Act^ 
1873^  and  therefore  there  is  no  right  of  appeal  to  this  Coart  in 
any  manner.  A  person  who  is  convicted  under  sect.  200  (3)  (a) 
of  the  London  Building  Act^  1894^  as  amended  by  sect.  7  of  the 
Act  of  1898^  is  liable  to  imprisonment  for  nonpayment  of  the 
penalties  thereby  imposed^  and  therefore  this  is  a  ^'criminal 
cause  or  matter.^'  It*  a  man  is  summoned  for  any  offence  for 
which  a  penalty  may  be  imposed,  the  payment  of  which  may  be 
enforced  by  imprisonment,  that  is  a  ^'  criminal  cause  or  matter.'^ 
It  was  said,  upon  the  application  for  this  rule,  that  this  is  not 
like  an  appeal  from  the  decision  of  the  Divisional  Court  in  a 
criminal  cause  or  matter,  because  this  is  an  original  application 
to  this  Court.  The  whole  question  is,  however,  concluded  by 
authority.  In  Ex  parte  Schofield  (64  L.  T.  Rep.  780;  (1891) 
2  Q.  B.  428)  it  was  held  in  this  Court  that,  when  the  Queen's 
Bench  Division  had  refused  a  rule  nisi  for  a  ma/ndamu8  to  compel 
a  magistrate  to  state  a  case  after  he  had  made  an  order  for  the 
abatement  of  a  nuisance,  the  Court  of  Appeal  had  no  jurisdiction 


e.  emxavii,,  a,  7. 
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Bbx        to  entertain  an  application  for  a  mandamus  because  it  was  a 

,      V.  ^'criminal  cause  or  matter/'     If  the  magistrate   had  stated   a 

TOcoiTBT.  ^jj^g^  ^jj^  ^jjQ  Divisional  Court  had  given  a  decision  upon  that 

1901.        case^  there  could  not  be  an  appeal  to  this  Court.     The  fact  that 
a  case  has  been  refused  cannot  give  any  better  right  to  come  to 

^iSa^     this  Court. 

CHminal        Freeman,  K.C.  and  B.  Cunningham  Glen  for  the  appellant. — 

cause  or      This  is  not  a  '^  criminal  cause  or  matter.'^     The  London  Building 

J8^iidin"     ^^*  ^®  ^  private  Act,  and  these  proceedings  are  really  only  a 

contrary  to    peculiar  kind  of  civil  action  under  a  private  Act  of  Parliament 

statute—      for  the  purpose  of  preserving  a  uniform  line  of  buildings  in 

dmnoUt'^'^     streets.     The   peculiar  provisions   of  sect.  23   of   the   London 

86^37Fic/.  Building  Act^   1894^  for  the  pulling  down  of  buildings  which 

c.  66, 8. 47 ;   project  beyoud  the  general  line  and  for  compensating  the  owner 

61  4-62  Fict.  giiow  that  the  provisions  are  for  the  protection  of  the  street  and 

c.cxafxvi%.,8.  .  ^^^  £^^  ^j^^  purpose  of  creating  criminal  offences  by  the  owner. 

Collins^  M.K. — I  think  that  this  is  clearly  '^  a  criminal  cause 
or  matter.'^  It  is  not  necessary  now  to  go  through  the  autho- 
rities upon  this  question,  which  are  all  collected  and  applied  in 
the  case  of  Ex  parte  Schofield  (64  L.  T.  Rep.  780;  (1891) 
2  Q.  B.  428).  This  is  a  ^'criminal  cause  or  matter  '*  in  which 
there  is  no  right  of  appeal  to  this  Court  in  any  manner.  This 
rule  nisi  mnst^  therefore,  be  discharged. 
Stirling,  L.J. — I  agree. 
Mathew,  L.J. — I  agree. 

Rule  discharged. 
Solicitors  for  the  appellants,  Qustavus  Thompson  and  Son. 
Solicitor  for  the  respondent,  W.  A.  Blaxland. 


CROWN   CASES  RESERVED. 

Oct.  26  and  Nov.  9,  1901. 

(Before  Lord  Alvebstonb,  C.J.,  Wills,  Grantham,  Kennedy,  and 

Ridley,  JJ.) 

Rex  v.  Tibbits  and  Windust. 

Perverting  due  course  of  law  and  justice — Attempt  io  pervert  due 
course  of  law  and  justice — Comment  on  pending  trial — Contempt 
of  cowrt — Indictable  offence — Conspi/ra^cy — Evidence — Test  of 
criminality — Libel — Newspaper —  Editor — Reporter — "  Crime 
Investigator." 

(a)  Reported  by  A.  A.  Bsthumb,  Esq.,  Barrister-at-Law 
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To  publish  statements  which  are  calculated  or  tend  to  prqudice        Bax 
or  influence  the  minds  of  those  who  constitute  a  tribumal  which  ^       ^' 
is  to  try  an  accused  person^  is  to  attempt  to  pervert  the  due    windust. 

course  of  law  and  justice,  and  is  an  indictable  ofience.     It  is         

also  a  contempt  of  Court  with  which  the  Cowrt  may  deal  sum-        ^^^* 
marily.     The  test  of  the  criminality  is  not  the  result  of  the    per^^rting 
judicial  proceedings,  for  a  guilty  person  is  entitled  to  an  impar*  cimr§e  of  law 

tial  trial  """Hu^-^ 

A.  and  C.  were  charged  with  certain  felonies  and  misdemsanours,  camnJmt  on 
were  committed  for  trial  to  the  B.  Assizes,  and  convicted.     T,  pending  trial 
was  the  editor  of,  and  W.  a  reporter,  employed  under  the  nam,e  —Newtpaper 
of  ''  Crime  Investigator ''  by  the  proprietors  of  the  W.  D.,  a  "2^^^ 
newspaper.     During  the  hearing  by  the  committing  magistrates  criminality, 
of  the  charges  against  A.  and  C,  and  from  time  to  time  before 
the  B.  Assizes,  articles  incriminating  A.  and  C.  appeared  in 
the   W.  D.  purporting  to  be  reports  written  by  the  '*  Crime 
Investigator^'     These  articles  were  circulated  in  B.     There  was 
evidence  that  W.  had  been  present  at  the  hearing  by  the  Toagis- 
trates,  and  had  made  notes  of  the  proceedings,  and  thai  he  had 
on  a  previous  occasion  described  himself  as  the  *'  Crime  Investi- 
gator "  of  the  W.  D.     T.  and  W,  were  indicted  for  and  convicted 
of  an  attempt  to  pervert  the  due  course  of  law  and  justice,  and 
conspiracy  for  this  purpose. 
Held,  that  T,  and  W.  were  properly  convicted  of  an  attempt  to 
pervert  the  due  course  of  law  and  justice,  that  there  was  evidence 
that  they  had  published  the  articles,  and  that  the  fact  that  the 
articles  could  not  have  appeared  in  the  W.  D.  vdthout  their  con- 
currence  was  evidence  on  which  the  jury  might  find  them  guilty 
of  conspiracy. 

^HIS  was  a  case  stated  by  Kennedy^  J. 

Charles  John  Tibbits  and  Charles  Windust  were  indicted  at 
the  Bristol  SatDmer  Assizes  on  an  indictment  containing  six- 
teen counts^  in  which  they  were  charged  with  :  (1)  An  unlawful 
attempt  to  obstruct  and  pervert  the  due  course  of  law  and  justice ; 
(2)  the  unlawful  doing  of  an  act  calculated  and  tending  to  the 
same  result;  (3)  the  composing^  printings  and  publishing  of 
matters  with  the  same  intents ;  and  (4)  a  conspiracy  to  obstruct 
aud  pervert  the  due  course  of  law  and  justice. 

The  charges  embodied  in  the  indictment  were  based  upon  the 
alleged  composition,  printing,  and  the  publication  in  Bristol  of 
portions  of  certain  issues  of  a  newspaper  known  as  the  Weekly 
Dispatch,  at  various  dates  between  the  13th  day  of  January,  1901^ 
and  the  4th  day  of  March,  1901,  inclusive. 

These  portions  consisted  of  statements  as  to  the  case  of  one 
David  AUport  and  one  Louisa  Eleanor  Chappell,  and  appeared 
in  the  said  newspaper  whilst  certain  charges  of  felony  and  mis- 
demeanour against  both  those  two  persons  were  being  heard 
before  Charles  Coates^  the  magistrate,  who  ultimately  committed 
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Bn         them  for  trials  and  before  and  during  the  subsequent  trial  of  those 
**  two  persons  at  the  assizes  before  Day^  J. 

W1NDU8T.         ^^®  hearing  before  the  magistrates  commenced  on  the  1st  day 

of  January^  1901^  and  continued  at  intervals  till  the  8th  day  of 

^-  February,  1901. 
Perverting  ^^^  charge  preferred  against  Allport  and  Chappell  before  the 
eourae  of  law  magistrates  was  in  the  first  instance  the  charge  of  an  offence 
a«ditt«*ic«— j|gaing(j  gect.  1  of  the  Prevention  of  Cruelty  to  Children  Act, 
^n^r^  1894,  in  respect  of  A.  B.  Allport  and  W.  C.  Allport.  On  the 
pending  trial  17th  day  of  January  there  was  a  further  charge  against  them  of 
—Newepaper  the  felony  of  attempting  to  murder  a  child  named  Arthur  Bertie 

cnminaUty.  At  a  subsequent  hearing  there  was  a  further  charge  of  con- 
spiracy to  mnrder  the  same  child.  On  the  6th  day  of  February 
there  was  a  further  charge  of  conspiracy  to  commit  the  offence 
ag^nst  sect.  1  of  the  Prevention  of  Cruelty  to  Children  Act, 
1894,  in  respect  of  both  the  above-named  children. 

On  the  8th  day  of  February  Allport  and  Chappell  were  com- 
mitted to  take  their  trial  at  the  next  Bristol  Assizes,  which  had 
been  fixed  to  commence  on  the  20th  day  of  February.  Allport 
and  Chappell  were  put  upon  their  trial  at  the  assizes  before  Day, 
J.  on  an  indictment  for  the  attempt  to  murder  Arthur  Bertie 
Allport. 

The  trial  commenced  on  the  Ist  day  of  March  and  terminated 
on  the  5th  day  of  March.  They  were  found  guilty,  and  sentenced, 
Allport  to  fifteen  years  penal  servitude  and  Chappell  to  five  years 
penal  servitude. 

The  Weekly  Dupatch  is  the  property  of  a  company  registered 
with  limited  liability.  Charles  John  Tibbits  was  the  editor  of 
the  newspaper,  Charles  Windust  was  employed  upon  the  staff  of 
the  said  newspaper  and  acted  as  a  reporter,  and  was  the  special 
*'  Criminal  Investigator "  mentioned  in  the  headings  of  the 
columns  of  the  Weekly  Dispatch,  relating  to  the  case  in  the 
issues  of  the  13th  day  of  January  and  the  20th  day  of  January  as 
the  author  of  the  matter  therein  published. 

Evidence  was  given  at  the  trial  that  copies  of  the  issue  of  the 
Weekly  Dispatch,  containing  the  publications  which  formed  the 
subject  of  we  indictment,  were  circulated  in  Bristol,  and  that  the 
sale  of  the  newspaper  had  considerably  increased  in  January, 
February,  and  March,  1901.  Copies  of  the  Weekly  Dispatch  of 
the  13th,  20th,  and  27th  days  of  January,  the  3rd,  10th,  17th, 
and  24th  days  of  February,  and  the  3rd  day  of  March,  1901,  were 
set  out  in  the  indictment. 

It  was  proved  at  the  trial  that  at  the  hearing  by  the  magis- 
trates, by  whom  Allport  and  Chappell  were  eventually  committed 
for  trial,  of  the  charges  against  Allport  and  Chappell,  irrelevant 
but  prejudicial  statements  were  made  with  regard  to  those 
prisoners,  and  that  these  statements  appeared  in  the  report  of  the 
proceedings  in  the  Weekly  Dispatch, 

Evidence  was  also  given  that  Windust  had  been  present  at  the 
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Sooth  London  Sessions  in  Jnne^  1897^  and  had  there  described        Bkx 
himself  to    the    police   as  the    ''Crime   Investigator '^   of    thr  ^' 

Weekly  Dispatch^  and  that  he  had  been  present  and  had  taken    vvindust. 

notes  of  the  proceedings  when  AUport  and  Chappell  were  before       

the  magistrates,  and  that  he  had  been  seen  at  the  office  of  the        ^^^- 
Weekly  Dispatch  in  London,  and  had  there  been  served  with  the    p^rv^rOng 
sammons  to  appear  before  the  magistrates  to  answer  the  charges  cowrw  c/  law 
which   were   the  subject   of  the  indictment.     With   regard  to  »»<ii»«<««-- 
Tibbits  there  was  evidence  that  he  had  admitted  that  he  was  the  qJ^^^^!^^ 
editor  of  the   Weekly  Dispatch,  and  had  in  that  capacity  com-  pending  trial 
mnnicated  with  the  Director  of  Public  F^secutions.  — ^Twjpoi)^ 

On  behalf  of  the  defendants  it  was  objected :  (1)  That  there  ^^'^^fT' 
was  no  evidence  on  any  of  the  counts  of  criminal  intent.  Thai  crimimlity. 
there  was  no  evidence  that  any  of  the  statements  were  untrue^ 
or  that  the  accused  desired  or  intended  to  procure  a  false 
verdict  or  to  alter  the  course  of  justice.  (2)  That  on  the  counts 
which  charged  conspiracy  there  was  no  evidence  of  conspiracy 
by  the  defendants.  (3)  That,  as  to  counts  5,  6,  11,  and  12,  if 
the  printing  and  publishing  did  not  constitute  attempts  to  per- 
vert and  obstruct  justice  as  charged  in  the  corresponding  counts 
for  attempts  (3  and  4,  9  and  10),  the  printing  and  publishing 
was  not  a  criminal  offence.  (4)  That  if  the  matters  charged  in 
the  16th  count  charged  any  offence,  the  offence  was  the  con- 
spiracy already  charged  in  the  previous  counts. 

On  behalf  of  Tibbits  it  was  contended  that  the  evidence  that 
he  was  the  editor  of  the  Weekly  Dispatch  was  not  evidence  on 
which  the  jury  could  find  that  he  printed  and  published  the 
incriminated  articles.  And  with  regard  to  W'indust,  it  was  con- 
tended that  there  was  no  evidence  that  he  wrote  the  articles  which 
appeared  in  the  Weekly  Dispatch. 

Kennedy,  J.  overruled  these  objections,  and  the  jury  convicted 
both  the  defendants. 

The  question  reserved  by  Kennedy,  J.  was  whether  all  or  any 
and  which  of  the  counts  of  the  indictment  alleged  a  criminal 
offence,  and  whether  there  was  evidence  adduced  at  the  trial 
upon  which  the  accused  persons,  or  either  and  which  of  them^ 
could  properly  be  found  guilty  upon  all  or  any  and  which  of  the 
said  counts  in  the  indictment  r 

The  following  abstract  of  the  counts  of  the  indictment  is  taken 
from  the  judgment  of  the  Court : — 

Count  1  alleged  that  the  accused  unlawfully  attempted,  by  the 
composition  and  publication  of  the  statements  contained  in  the 
issue  of  the  13th  day  of  January,  to.  influence  and  prejudice  the 
mind  of  the  magistrate  before  whom  the  charge  against  AUport 
and  Chappell  was  pending,  and  so  unlawfully  attempted  to  obstruct 
and  pervert  the  due  course  of  law  and  justice. 

Count  2,  in  regard  to  the  same  publication,  alleged  the  same 
offence  by  a  similar  attempt  to  influence,  by  the  same  publication^ 
the  mind  of  the  jurors  who  might  be  returned  and  empanelled 
for  the  trial  of  Allport  and  Chappell  at  the  assizes. 
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Bbx  Coant  3  charged  in  regard  to  the  same  publication  the  doing 

„       ^'  knowinfrly   and  unlawf  ally  of  an  act  calcalated  and  tendinir  to 

xIBBITB     AND  ^  *l  v  o 

W1NDU8T.    obstruct  and  pervert  the  due  coarse  of  law  and  justice  when  the 

case  of  AUport  and  Chappell  was  before  the  magistrates. 

^^*  Count  4  was  identical  with  count  3  except  that  it  related  to 

Perverting    ^^^  ^^^^  ^^  Allport  and  Chappell  at  the  assizes. 
couTM  of  law      Count  5  charged  in  regard  to  the  same  publication  that  the 
'^'^i***^^""  defendants  unlawfully  desiring   and    intending  to   injure   and 
C<fmn!imion  prejudice  Allport  and  Chappell^  and  to  deprive  them  of  a  fair 
pending  trial  and  impartial  hearing  before  the  magistrates,  unlawfully,  wilfully 
—Newepaper  and   maliciously   printed  and  published,   and   procured    to    be 
~--t!(S*o/^''  priiited  and  published,  a  scandalous  and  malicious  writing. 
criminality.        Count  6  was  identical  with  count  5  except  that  it  related  to 
the  trial  of  Allport  and  Chappell  at  the  assizes. 

Counts  7  to  12  (inclusive)  in  substance  repeated  in  regard  to 
the  issue  of  the  JVeekly  Dispatch  of  the  3rd  day  of  February  the 
same  charges  as  were  contained  in  counts  1  to  6,  in  regard  to  the 
issue  of  the  13th  day  of  January.  There  was  an  additional  prefa- 
tory averment  of  the  preferring  on  the  17th  day  of  February  of 
a  further  charge  against  Allport  and  Chappell  of  attempting  to 
marder  Arthur  Bertie  Allport,  and  in  counts  11  and  12  was  added 
a  charge  as  to  the  publication  in  the  incriminated  article  of  a 
scandflJous  representation  of  Allport  in  clerical  garb. 

Count  13  alleged  an  unlawful  conspiracy  between  Tibbits  and 
Windast  on  the  9th  day  of  January,  1901,  and  on  divers  other 
days  between  that  day  and  the  14th  day  of  January,  1901,  to 
obstruct  and  pervert  the  due  course  of  law  and  justice  in  refer- 
ence to  the  hearing  before  the  magistrates. 

Count  14  alleged  the  same  unlawful  conspiracy  in  reference  to 
the  trial  of  Allport  and  Chappell  at  the  assizes. 

Count  15,  after  prefatory  averments  relating  to  the  further 
charges  against  Allport  and  Chappell,  alleged  the  like  conspiracy 
on  the  9th  day  of  January,  1901,  and  on  divers  days  between 
the  9th  day  of  January,  1901,  and  the  4th  day  of  March,  1901, 
setting  out  dates  of  publication,  in  reference  both  to  the  hearing 
before  the  magistrates  and  to  the  trial  at  the  assizes. 

Count  16,  in  regard  to  the  same  dates  of  publication,  alleged 
an  unlawful  conspiracy  to  compose,  print,  and  publish  articles 
which  were  calculated  and  tended,  as  they,  the  accused,  knew, 
to  prejudice  the  minds  of  the  committing  magistrates  and  the 
jurors  at  the  trial,  and  so  pervert  and  obstruct  the  due  course  of 
law  and  justice. 

/.  Alderaon  Foote,  K.C.  {Evans  Atistin  with  him)  for  the 
defendants. — There  was  no  evidence  of  conspiracy^  for  there  was 
no  evidence  that  Tibbits  and  Windust  had  had  any  communica- 
tion before  the  report  of  the  proceedings  before  the  magistrates. 
There  was  no  actiM  contra  actum,  no  promise  of  mutual  assistance. 
Windast,  the  reporter,  sent  a  report  of  proceedings  before 
magistrates,  and  the  fact  that  the  editor  accepted  it  for  publica- 
tion, though  it  may  be  an  act  which  might  make  him  civilly 


CRIMINAL   LA.W   CASES.  75 

liable^  if  tlie  reporter  was  civilly  liable^  it  is  not  evidence  of  con-         K«x 
spiracj.     It  is  not  evidence  of  an  agreement,  and  agreement  is  _      ^* 
an  essential  element  in  the  crime  of  conspiracy :  (Muleahy  v.    windust. 

The  Queen,  L.  Bep.  3  H.  L.  at  p.  317).     Even  if  there  was        

evidence  of  a  conspiracy^  it  was  not  a  conspiracy,  to  pervert        ^^* 
justice;  there  was  no  evidence  of  an  intention  to  pervert  justice.    Perverting 
An  intention    to    pervert  jnstice  must    mean    an  intention  to  cowteoflaw 
indace    the    jury    to    return     a     verdict   different  from    that  <^ndiustxee  — 
which  they   would   otherwise    have    returned,  or    an  intention  commenron 
to    corrapt    the     jury.        Shvpworth'e    case    (28    L.   T.   Rep.  pending  trial 
227 ;  L.   Rep.  9   Q.  B.  at  p.  235,  where    Blackburn,  J.  cites  —  Newepaper 
Lechmere  Charlton's  case,  2  My.  A  Or.  316).     The  whole  theory  "^^ut'os"^ 
of  conspiracy  depends  upon  the  statute  De  conapirataribua  (83  crimmaUty, 
Edw.  1,  c.  2),  and  all  conspiracy  to  be  indictable  must  be  con- 
spiracy in  pari  maierid.     He  cited  Wright  on  Conspiracy,  p.  6 ; 
Archbold's  Criminal  Pleading,  tit.  ''  Conspiracy/'   22nd   edit., 
p.  1212.     The  element  of  falsity  must,  therefore,  exist  in  order 
that  the  conspiracy  may  be  indictable ;  it  is  not  suggested  that 
anything  in  the  reports  published  by  the  defendants  was  untrue. 
He  referred  to  the  cases  cited  in  Wright  on  Conspiracy,  p.  30 : 
(1796.  B.  V.  Mawbey,  6  T.  Rep.  619;  3  R.  R.282 ;  1802.  B.  v. 
StevenUm,  2  East,  362 ;    1804.  B.  v.  Locker,  5  Esp.  106 ;  1807. 
CUtridge  v.  Hoare,  14   Ves.    59;    1844.  Wdde  v.  Broughlon,  8 
Ves.  &B.  172;  1818.  B.  v.  Kroehl,  2  S.  343;  1819.  Bohertaw. 
Boberts,  3  B.  &  A.  367 ;  1820.     The  Queen's  case,  2  Brod.  & 
Bing.  284;  22  R.  R.  662;    1824.  B.  v.  Thomas,  1  C.  &  P.  472  ; 
1826.  Bushell  v.  Barrett,  Ry.  &  M.  439;    1837.  Beg.  v.  Hamp, 
6  Cox  C.  0.  167).      (Per  Lord  Alverstone,   C.J.  :  If  a    news- 
paper   published    an    article   on    a  person    about  to  be  tried 
for  murder,   stating   matters  evidence  of   which  would  not  be 
admissible,   would   not    that    be   indictable  as   an  attempt  to 
pervert  jnstice  ?)      It   would   be  necessary   to   prove   that  the 
article  was  calculated  to  procure  the  conviction  of  a  person  who 
ought    not    to    be   convicted.      That   the   publisher   could  be 
punished  for  contempt  of  Court  does  not  show  that  he  could  pro- 
perly be  indicted.     The  gist  of  the  offence  is  an  act  calculated 
to  pervert  justice.     If  the  intention  is  material,  then  at  all  events 
the  reporter  cannot  be  convicted,  for  he  is  only  liable   for  the 
'^  necessary  *'  and,  at  the  most,  the  ''  probable ''  consequences  of 
his  acts  :  {B,  v.  Farrington,  R.  &  R.  207 ;  B.  v.  DiiDon,  3  M.  & 
S.  11 ;  B,  V.  Harvey,  2  B.  &  C.  257.)      Publication  was  not  the 
necessary  consequence  of  sending  the  report  to  the  editor.     The 
cases  of  the  editor  and  the  reporter  are  distinguishable.     There 
was  no  evidence  that  the  editor  intended  to  do  anything  illegal. 
He  referred  to  {Beg.  v.  Chra/nt,  7  State  Trials,  N.  S.  507 ;  B.  v. 
HickUn,  18  L.  T.  Rep.  395;  L.  Rep.  3  Q.  B.  360 ;  11  Cox.  C.  C. 
19;  Hair  v.  Wilsm,  9  B.  &  C.  643;  Beg.  v.  Hamp,  6  Cox  C.  C. 
167;  B.  V.  Joliffe,  4T.  R.  285 ;  2  R.  R.  383 ;  Skipworth's  case, 
28  L.  T.  Rep.  227  ;  L.  Rep.  9  Q.  B.  232  ;  Beg.  v.  Ahnon,  Wihnot's 
Opiuions,   243,  cited  in   Crawford's  case,  13  Q.  B.  at  p.  627). 
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B«x         The  reporter  (Windust)   conid  not  be  convicted  on  this  indict- 
^'  ment^  for  there  was  no  evidence  that  he  attempted  to  pervert  the 

WINDUST.    ^^onrse  of  justice  as  charged  in  the  first  four  coonts;  nor  that  he 
—         printed  and  published   the  alleged  articles  as  set  oat  in  the 
1901.        remaining  counts  of  the  indictment. 
Perveriing        ^^^  Edward  Oarson,  S.-G.   (JT.    Sutton,  0.  W.  Maihewa,  and 
e^urat  of  law  Ouy  Stephenson  With,  him)  for  the  Crown. — The  jury  found,  as  a 
andjustiee—  fact,  that  in  publishing  the  articles  in  question  the  defendants  did 
G^nmU&n  attempt  to  pervert  the  course  of  justice.     The  jury  also  found 
pending  trial  that  the   articles   were    calculated  to    pervert    the   course    of 
—  Newspaper  justice,  and  that  the    defendants   were    guilty   of   conspiraoy. 
— ^<m«piraci/  rpj^^   question  then   is,  can  two   persons    conspire  to    pervert 
eriminaUty.   ^he   course    of   justice    without    being    guilty   of  a   criminal 
offence  ?     It  is  no  answer  to  say  that  the  offence  is  conten^t  of 
Court.    The  indictment  sets  out  the  ingredients  of  the  offence 
and  the  jury  are  asked  to  say  that  the  defendants  are  guilty  of 
the  offence  shown  to  have  been  committed.     The  Crown  might 
have  adopted  the  summary  proceeding  of  applying  to  a  judge  to 
commit  the  defendants,  but  that  is  no  reason  why  an  indictment 
should  not  lie.    An  indictment  will  lie  for  scandalising  the  Court : 
{Re  Read  and  Huggonson,  2  Atk.  471).      The  argument  for  the 
defendants  is   that  they  committed    no    offence    because    the 
Allports  were  convicted,  and  that  they  would  only  have  com- 
mitted an  offence  if  the  Allports  had  been  acquitted.     Anything 
which  affects  the  equipoise  of  the  mind  of  the  jury  is  an  offence 
against  the  tribunal.      That  offence  is  indictable  :  {R,  v.  Jolliffe 
{sup.)  ;  R.  v.  Fisher,  2  Campb.  563;  11  R.  R.  799).     In  Fisher's 
case  the  defendant    was  indicted   for  a  libel — that  is,  a  writing 
affecting  the  administration  of  justice.     Any  attempt  to  prejudice 
a  criminal  trial  is  a  misdemeanour,  and  there  is  no  case  in  which 
such  a  publication  has  been  held  to  be  permissible.     Publication 
of  proceedings  before  magistrates  was  only  permitted  after  R.  ▼. 
Williams  and  Longley  (26  R.  R.  624 ;  2  L.  J.  O.  S.  80,  K.  B.). 
Contempt  of  Court  is  indictable,  and  if  the  case  is  not  clear  the 
alleged  offender  should  be  indicted  on  an  information   by  the 
Attorney**  General :     (per  Lord  Russell,  C.J.  in  Gray's  case,  82 
L.  T.  Rep.  534 ;  (1900)  2  Q.  B.  41  (.     No  distinction  can  be  drawn 
between  the  editor  and  the  reporter.     The  jury  were  entitled  to 
find  that  the  editor  put  the  report  into  the  paper,  and  that  the 
reporter   made  his  report  with  the  intention  that  it  should  be 
published.      The   report   could   not  have  appeared  without  the 
co-operation  of  the  editor  and  the  reporter,  and  that  fact  is  evidence 
on  which  the  jury  could  find  both  guilty  of  conspiracy.     The 
intention  of  the  defendants  is  immaterial,  the   question  for  the 
jury  was  whether  the  articles  were  calculated   to  pervert  the 
course  of  justice,  and  the  jury  found  that  the  articles  were  so 
calculated. 

Foote,  K.C.  in  reply.  Cur.  adv.  vult. 

Nov.  9. — The  judgment  of  the  Court  was  delivered  by 
.Lord    Alvebs^toke,    C.J. — This    was    a     case    reserved    by 
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Eennedy^  J.  at  the  last  Sammer  Assizes  at  Bristol.     Indiotmeats        Rex 
were  preferred  against  two  defeadanfes,  Gliarles  John  Tibbits  and  .       ''- 
Charles  Windost.     The  indictments  contained  sixteen  counts^    Windubt. 
apon  each  of  which  the  defendants  were  fonnd  gailty.     The        ^-^ 
Goar^  contained  in  the  indictments  related  to  the  pablication  of       |^* 
certain  matters  in   a   newspaper  called  the    Weekly  Dispatch,    perverting 
between   the  13th  day  of  Janaary^  1901^  and  the  4th   day  of  eowrteoflaw 
March^  1901  inclusive,  and  partioalarly  to  the  issues  of  that  news-  ^^A^^T_r^ 
paper  dated  the  13th  day  of  Jannary  and  the  3rd  day  of  February  c^f^m^iTon 
1901.     Prior  to  the  publication  of  the  first  article,  two  persons  pending  trial 
named  Allport  and  Ghappell  had  been  charged  before  the  magis-  ^New9paip«r 
trates  with  offences  under  the  Prevention  of  Cruelty  to  Children  ^^^^^^ 
Act,  1894.     Further  charges  of  attempting  to  murder  and  of  priminalUy, 
conspiracy  to  murder  a  child  named  Arthur  Bertie  Allport,  and 
of  a  conspiracy  to  commit  the  offence  against  sect  1  of  the  Pre- 
vention of  Cruelty  to  Children  Act,  1894,  were  preferred  against 
them.     On  the  8th  day  of  February  Allport  and  Chappell  were 
committed  to  take  their  trial  at  the  next  Bristol  Assizes,  which 
had  been  fixed  to  commence  on  the  20th  day  of  February.    Their 
trial  on  the  indictment  for  the  attempt  to  murder  commenced 
before  Day,  J.  on  the  1st  day  of  March  and  terminated  the  5th 
day  of  March.     They  were  found  guilty  and  sentenced,  Allport 
to  fifteen  years^  penal  servitude  and  Chappell  to  five  years'  penal 
servitude.  The  publications  in  the  Weekly  Didpatch  which  formed 
the  subject  of  the  indictment  against  Tibbits  and  Windust  were 
statements  relating  to  thecaseof  Allport  and  Chappell,  contained 
in  issues  of  the  Weekly  Dispatch  during  the  hearing  of  the  case 
against  Allport  and  Chappell  before  the  magistrate  and  before  and 
daring  the  trial  of  the  prisoners  at  the  assizes.     For  the  purpose 
of  our  judgment  upon  the  questions  reserved  for  consideration  by 
this  Court  I  will  shortly  state  the  distinctions  between  the  sever^ 
counts  of  the  indictment.     [The  judgment  then  dealt  with  the 
counts  of  the  indictment  seriatim.']     It  is  unnecessary  to  refer 
in  detail  to  any  of  the  incriminated  articles,  of  which  those  of 
the  18th  day  of  January  and  the  3rd  day  of  Febuary  were  the 
most  important.     It  is  sufficient  to  say  that  the  publication  went 
br  beyond  any  fair  and  bond  fide  report  of  the  proceedings  before 
the  magistrates.     They  contained,  couched  in  florid  and  sensa- 
tional form,  a  number   of  statements  highly  detrimental   to 
Allport   and  Chappell.    Much  of  these  statements  related  to 
matters  of  which  evidence  would   not  have  been   admissible 
f^piinst  them  in  any  event,  and  purported  to  be  the  result  of  inves- 
tigations made,  by  the  "  Special  Crime  Investigator  '^  of  the  news- 
paper.    Under  these  circumstances  it  was  contended  on  behalf 
of  the  prosecution  that  there  was  evidence  upon  which  the  jury 
might  properly  convict  both  the  defendants  upon  all  the  counts 
of  the  indictment.     Upon  the  argument  before  us  we  had  no 
doubt  upon  the  main  questions  which  had  been  discussed,  but 
having  regard   to  the  nature  of  the  proceedings  and  the  im- 
portance of  the  case,  we*"  thought  it  desirable  that  we   should 
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Bax        endeavoar  to  lay  down  as  clearly  as  possible  the  law  applicable 
^'  to  sQch  a  case.     Poiiits  were  raised  and  argued  on  bebalf  of  the 

WiKDus^^  defendant  Windust  as  distingpiished  from  the  defendant  Tibbite. 
—        It  will  be  convenient  to  postpone  the  discussion  of  these  points 
1901.       until  we  have  dealt  with  the  main  questions  of  law  raised  on 
Perverting    b^^^l^  of  bo^h  prisoners.     It  was  not  attempted  to  be  argued  by 
eeureeofiaw  Mr.  Foote,  who  appeared  as  counsel  for  both  defendants,  that 
andjuetirs^  the  publication  of  such  articles  was  lawfxil  and  that  the  persons 
(^mrrwnUn  publishing  could  uot  be  punished.     On  the  contrary,  he  con- 
pending  tried  tended  that  the  publication  of  such  articles  was  a  contempt  of 
—Newepaper  Court,  and  could  only  properly  be  punished  as  such  either  by 
^'fjr'V^'^  summary  proceedings  or  indictment  for  contempt.     He  further 
eriminality.  argued  that  there  was  no  evidence  of  any  intention  on  the  part 
of   either  of  the   defendants   to   pervert  or  interfere  with   the 
course  of  justice,  and  that  every  inference  which  might  other- 
wise be  drawn  from  the  contents  of  the  articles  that  they  were 
calculated  to  pervert  or  interfere  with  the  course  of  justice  was 
negatived  by  the  fact  that  the  defendants  Allport  and  Chappell 
had  been  subsequently  convicted.     That  the  publication  of  such 
articles  did  constitute  a  contempt  of  Court  and  could  be  punished 
as   such  is  well   established.      One  of  the   sorts  of  contempt 
enumerated  by  Hardwicke,  L.C.,  in  the  year  1742   (2  Atkyns, 
471)  is  prejudicing  mankind  against  persons  before  the  case  was 
heard,  and  he  added  the  important  words  **  There  cannot  be 
anything  of  greater  consequence  than  to  keep  the  streams  of 
justice  clear  and  pure,  that  parties  may  proceed  with  safety  both 
to  themselves  and  their  characters.^'     The  case  of  Bex  v.  Jolliffe 
(1791)  T.  R.  285)  shows  that  a  criminal  information  lay   for 
distributing  in  the  assize  town,  before  the  trial  at  Nisi  Prins, 
handbills  reflecting  on  the  conduct  of  a  prosecutor,  and  in  the 
course  of  his  judgment  in   that  case  Lord  Kenyon,  at  p.  289, 
made   the   following  very  relevant   observations :  **  Now  it  is 
impossible  for  any  man  to  doubt  whether  or  not  the  publication 
of  these  papers  be  an  offence.     Even  the  charge  on  the  prose- 
cutor would  of  itself  warrant  us  to  grant  the  information ;  but 
this  is  a  minor  offence  when  compared  with  that  of  publishing 
the  paper  in  question  during  the  pendency  of  the  cause  at  the 
assizes  and  in  the  town  of  trial.     It  is  the  pride  of  the  constitn- 
tion  of  this  country  that  all  causes  should  be  decided  by  jurors 
who  are  chosen  in  a  manner  which  excludes  all  possibility  of 
bias  and  who  are  chosen  by  ballot  in  order  to  prevent  any  pos- 
sibility  of  their  being  tampered  with.      But  if  an  individual 
can  break  down  any  safeguards,  which  the  constitution  has  so 
wisely  and  so  cautiously  erected,  by  poisoning  the  mind  of  the 
jury  at  a  time  when  they  are  called  upon  to   decide,  he  will 
stab  th(«  administration  of  justice  in  its  most  vital  parts.    And 
therefore  I  cannot  forbear  saying  that   if  the  publication  be 
brought  home  to  the  defendant  he  has  been  guilty  of  a  crime 
of  the  greatest  enormity.'^     Again,  in  the  case  oi  Rex  v.  Fisher 
(1811)   2  Gampb.  563)  the  printer,  publisher,  and  editor  were 
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convicted  for  pablisfaing   a   scandalous,  defamatory^  and  mali-        Bbx 
cions    libel    intending     to    injure    one    Richard     Stephenson^  _       ^' 
charged    with    assault^    and    deprive    him   of    the   benefit    of   windust. 

an  impartial   trial  ''and   to  injure  and   prejudice  him   in    the        

minds  of  the  liege  subjects  of  our  lord  the  King  and  to  cause  ^^^' 
it  to  be  believed  that  he  was  guilty  of  the  said  assault  and  perv9Hing 
thereby  to  prevent  the  due  administration  of  justice  and  to  course  of  law 
deprive  the  said  Richard  Stephenson  of  the  benefit  of  an  (^^djuMtica  — 
impartial  trial,"  It  was  urged  on  behalf  of  the  defendants  Oofw!wen<"on 
that  this  was  an  indictment  for  libel^  and  that  therefore  it  was  pending  trial 
no  authority  for  the  indictment  in  the  present  case.  But  if  the  —  Newtpaper 
jadgment  of  Lord  Ellenborough  is  examined,  it  will  be  noted  ~"l!^*I?^ 
that  the  main  ground  of  his  judgment  is  that  the  publicatiou  criminality. 
would  tend  to  pervert  the  public  mind  and  disturb  the  course  of 
justice,  and  therefore  be  illegal,  and  we  cannot  doubt  that  if 
the  attempt  so  to  do  be  made  or  means  taken,  the  natural  effect 
of  which  would  be  to  create  a  widespread  prejudice  against 
persons  about  to  take  their  trial,  an  offence  has  been  committed 
whatever  the  means  adopted^  provided  there  be  not  some  legal 
justification  for  the  course  pursued.  The  case  of  Rex  v. 
mUiams  (1823)  2  L.  J.  80  E.  B. ;  26  R.  R.  624)  is  another 
distinct  authority  for  the  same  view  in  which  it  was  laid  down 
that  any  attempt  whatever  to  publicly  prejudge  a  criminal  case, 
whether  by  a  detail  of  the  evidence  or  by  a  comment^  or  by 
a  theatrical  exhibition,  is  an  offence  against  public  justice  and  a 
serious  misdemeanour.  The  publication  of  proceedings  publicly 
heard  in  a  court  of  justice,  if  fair  and  accurate,  has  now  the 
jnrotection  of  the  Law  of  Libel  Amendment  Act,  1888  (51  &  52 
Vict.  c.  64,  s.  3).  The  law,  as  laid  down  in  the  older  cases, 
to  which  we  have  referred,  was  summarised  by  Blackburn,  J.  in 
SkipwortVs  case  (28  L.  T.  Rep.  227 ;  L.  Rep.  9  Q.  B.  at  p.  232), 
even  with  reference  to  the  objections  that  the  more  proper 
proceedings  should  be  by  proceedings  for  contempt  of  court, 
we  would  refer  to  the  judgment  of  the  Court  in  Reg.  v.  Gray 
(82  L.  T.  Rep.  534;  '1900)  2  Q.  B.  at  p.  41),  from  which  it  clearly 
appears  that  in  many  cases  it  is  preferable  to  proceed  by  informa- 
tion or  indictment,  rather  than  by  motion  for  contempt.  We  have 
00  doubt  whatever  that  the  publication  of  the  articles  in  this 
case,  at  the  time  when  and  under  the  circumstances  in  which 
they  were  published,  constituted  a  criminal  offence  by  whomsoever 
they  were  published.  We  think  that  the  facts  which  bring  the 
incriminated  articles  within  the  category  of  misdemeanour  abun- 
dantly appear  upon  the  face  of  each  count,  and  that  under  those 
circumstances  it  is  perfectly  immaterial  whether  the  articles  be 
described  and  charged  as  libels  or  contempt,  or  not.  With 
reference  to  the  argument  with  which  we  were  pressed^  that 
there  was  no  evidence  of  any  intention  to  pervert  the  course  of 
justice,  we  are  clearly  of  opinion,  for  the  reasons  given  in  the 
authorities  to  which  we  have  referred,  that  this  is  one  of  the 
cases  to  which   the  intent  may  properly  be  inferred  from  the 
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Bbx        artdcles  themselves,  and  the   circainstaiioes   under  which   they 
*'  were  published.     It  would  indeed  be  far-fetched  to  infer  that 

WnmusT.    ^^^  articles  were  likely  to  have  any  effect  upon  the  mind  of  either 
—       magistrate  or  jndffe,  but  the  essence  of  the  offence  is  the  conduct 
^^^'        calculated  to  produce,  so  to  speak,  an  atmosphere  of  prejudice  in 
Pervmiimg    ^^^  midst  of  which  the  proceedings  must  go  on.    Publications  of 
courts  o/  law  that  character  have   been   punished  over  and   over  again  as 
andjutiiet  —  contempt  of  Court,  where  the  legal  proceedings  pending  did  not 
(^ff,fi^^^  iuTolve  trial  by  jury,  and  where  no  one  would  imagine  the  mind 
pending  iriai  of  the  magistrates  or  judges  charged  with  the  case  would  or 
^Netotpapm'  could  be  induced  thereby  to  swerve  from  the  straight  course. 
"^^^rStoS^  The  offence  is  much  worse  where  trial  by  jury  is  about  to  take 
trmniiuUiUy.  place;   but   it  certainly   is   not  confined  to   such  cases.      We 
further  think  that  if  the  articles  are  in  the  opinion  of  the  jury 
calculated  to  interfere  with  the  course  of  justice,  or  pervert  the 
minds  of  the  magistrate  or  of  the  jurors,  the  persons  publishing 
are  criminally  responsible :  (see  Reg*  v.  Orant,  7  State  Trials, 
N.  S.  507).     We  are  also  of  opinion  that  the  fact  that  Allport 
and  Chappell,  the  persons  referred  to,  were  subsequently  con- 
victed, can  have  no  weight  in  the  decision  of  the  question  raised 
before  us.     To  give  effect  to  such  a  consideration  would  involve 
the  consequence  that  the  fact  of  a  conviction,  thoush  resulting 
either  wholly  or  in  part  from  the  influence  upon  the  minds  of 
the  jurors  at  the  trial  of  such  articles  as  these  justified  their 
publication.     This  is  an  argument  which  we  need  scarcely  say 
reduces  the  proposition  almost  to  an  absurdity ;  and,  indeed,  its 
chief  foundation  would  appear  to  be  a  confusion  between  the 
course  of  justice  and  the  result  arrived  at.     I  will  add  only  this : 
a  person   accused  of  crime  in  this   country  can   properly   be 
convicted  only  upon  evidence  which  is  legally  admissible,  and 
which  is  adduced  at  his  trial  in  legal  form  and  shape.     Assume 
the  accused  to  be  really  guilty  of  the  offence  charged  against 
him.     The  due   course   of  law   and  justice  is  perverted  and 
obstructed,   nevertheless,   if  those  who  have  to   try  him   are 
induced  to  approach  the  question  of  his  guilt  or  innocence  with 
minds  into   which   prejudice  has   been   instilled   by  published 
assertions   of   his   guilt,   or    imputation   against    his    life    and 
character  to  which  the  laws  of  the  land  refuse  admissibility  as 
evidence.     Mr.  Foote  attempted  to  restrict  conspiracy  to  matters 
germane  at  least  to  those  referred  to  in  the  statute  De  Gan9pira- 
taribii8  (38  Edw.  1,  c.  2).     It  is  obvious,  however,   that  the 
statute  is  not  giving  an  exhaustive  definition,  but  other  matters 
beyond  those  enumerated  in  that  statute  have  been  adjudged 
over  and  over  again  to  be  the  subjects  of  criminal  conspiracies. 
As  to  the  expressions  of  Willes,  J.  in  Mulcahy  v.  The  Queen 
(L.  Rep.  3  H.  L.  at  p.  317),  upon  which  Mr.  Foote  insisted  so 
much,  it  is  plain  that  Willes,  J.  was  speaking  of  a  case  in  which 
the  criminal  intention  had  not  been  carried  into  effect,  and  says 
that  in  such  a  case  the  very  promise  to  do  it,  such  a  promise  as 
would   be   binding   if   for   a   lawful   purpose,   is  an  act  which 
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negatives  the  suggestion  that  the  matter  rests  in  intention  only.        Bex 
He  never  said  that  when  the  anlawful  purpose  has  been  carried  „       ^' 

i.  'J-i.  J.    r  •  I'-o.'ii  ii        TiBBITS     AND 

oQt^  no  indictmeDt  for  conspiracy  can  be  maintained  unless  the    windust. 

concerted  action  has  been  preceded  by  such  a  contract  between        

the  conspirators  as^  if  the  purpose  had  been  lawful,  would  have        ^^^ 
given  ground  for  a  lawsuit.     His  definition  is  not  of  conspiracy    perverting 
bat  of  the  kind  of  conduct  which  is  sufficient  to  make  the  con-  course  of  law 
carted  action  pass  from  the  stage  of  intention  to  that  of  action.  ^^fA^^^,l_^ 
We  have  now  only  to  consider  the  special  points  which  were  commenion 
laken  on  behalf  of  the  defendant  Windust  as  regards  the  first  pwuZin^  trial 
six  counts,  and  both  the  defendants  as  regards  the  conspiracy  ~  Netospaper 
coonta.     We  agree  that  in  such  a  case  some  evidence  must  be  ""^j^*^/^ 
given  that  the  defendants  were  really  parties  to  the  publication  cHminality. 
complained  of :  (see  Reg.  v.  HolbrooJe,  37  L.  T.  Rep.  530 ;  39 
L.  T.  Rep.  536;  3  Q.  B.  Div.  60;  4  Q.  B.  Div.  42).      The 
evidence  against  Windust  submitted  to  the  jury  as  appears  from 
the  case  stated  was  as  follows  :  That  in  1897  he  was  the  '^  Crime 
Investigator ''  of  the  Weekly  Dispatch,  and  was  engaged  in  June 
of  that  year  in  investigating  a  case  then  pending  at  the  South 
London   Sessions.      That   on    several   of    the    occasions    when 
Allport  and  Chappell  were  before  the  magistrates  Windust  was 
present  in  conrt  taking  notes  of  the  proceedings.     He  was  seen 
on  the  2nd  day   of  May,    1901,  at   the   office   of  the    Weekly 
Diapaich,  and  the  articles  in  question  purported  to  be  written  by 
the  "  Special  Crime  Investigator  "  of  the  paper.      Under  these 
circumstances  we  are  of  opinion  that  there  was  evidence  to  leave 
to  the  jury  that  Windust  was  party  to  and  concerned  in  the 
publication  of  the  articles^  and  was  an  accessory  before  the  fact. 
As  regards  Tibbits,  it  was  proved  that  he  was  the  editor  of  the 
Weekly  Despatch  at  the  time  of  the  publication.     He  afterwards 
placed  himself  in  communication  with   the  Director  of  Public 
Prosecutions  respecting  the  inquiries  which  were  being  made  at 
Bristol  as  to  the  publication  of  papers.     The  articles  formed  an 
important  part  of  the  issues  of  the  paper  in  question,  and  we 
think  that  in  his  case  there  was  clear  evidence  to  be  submitted 
to  the  jury.      There  remains   only  to  consider  the   conspiracy 
counts^  on  which  the  defendants  were  also  found  guilty.     Inas- 
much as  they  were  also  convicted  on  the  other  counts  the  point  is 
not  very  important,  but  we  think  it  right  to  say  that  there  was,  in 
our  opinion,  evidence  for  the  jury  as  to  the  conspiracy  counts 
also.     Such   articles  could  not  be   published  without  the  con- 
currence of  someone  at  Bristol  and  the  person  in  fact  editing  the 
paper,  and  we  are  of  opinion  that  there  was  evidence  to  go  to 
the  jury  on   which   they    might  properly  draw    the  conclusion 
that  the  defendants  combined  for  the  purpose  of  publishing  the 
articles  in  question.     For  the  above  reasons  we  think  that  the 
conviction  should  be  affirmed  as  against  both  defendants. 

Conviction  affirmed. 

Solicitor  for  the  Crown,  The  Solicitor  to  the  Treasury. 

SoUcitors  for  the  defendants,  Mellor,  Sviith,  and  May, 
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KING'S    BENCH    DIVISION. 

Nov.  20  and  21,  1901. 

(Before  Lord  Alyebstone,  C.J.,  Dabuvo  and  Ch4Nnell,  JJ.) 

Cbabtbbs  (app.)  V.  Febn  SriNNiNa  Compant  Limited  (reaps.),  (a) 

Fctctories  —  Toung  person  —  Boy  cleaning  machine  —  Person  in 
charge  starting  machine — "  Allowing  "  boy  to  be  in  machine — 
— Injury  to  boy — Liability  of  employers — Factory  and  Work- 
shop Act,  1895  (58  ^  59  Vict.  c.  37),  s.  9,  sub^ss.  2,  3. 

A  young  person  who  was  employed  in  a  factory  by  a  person  in 
charge  of  a  self-ax^ting  machine,  was  ordered  by  the  person  in 
charge  of  the  machine  to  clean  a  part  of  the  machine,  and  for 
this  purpose  the  boy  was  obliged  to  go  into  the  space  between 
the  fi^ced  and  traversing  portions  of  the  machine.  When  the 
order  was  given  the  machine  was  properly  stopped ;  but  while 
the  boy  was  still  in  this  space  the  person  in  charge  of  the 
machine,  thinking  the  boy  was  clear  of  the  spac^,  started  the 
machine,  whereby  the  boy  received  injuries  from  which  he  died. 

Held,  that,  as  the  person  in  starting  the  machine  was  acting 
under  the  belief  that  the  boy  was  clear  of  the  space,  the  boy 
was  not  ''  allowed  "  by  him  to  be  in  the  prohibited  space  at  the 
tvme  of  the  accident,  udthin  the  meaning  of  sub^sects.  2  and  3 
of  sect.  9  of  the  Factory  and  Workshop  Act,  1896,  and  that  tlie 
employers,  the  occupiers  of  the  factory,  were  not  liable  in  conse- 
quence thereof  to  a  fine  under  sect.  83  of  the  Factory  and  Worh- 
shop  Act,  1878,  though  such  occupiers  would  have  been  liable  for 
an  "  allowance  **  by  their  servant. 

CASE  stated  by  justices  of  the  peace  acting  for  Oldham  in  the 
county  of  Lancaster. 

An  information  was  preferred  by  the  appellant,  an  inspector 
of  factories  and  workshops,  against  the  respondents,  the  Fern 
Spinning  Company  Limited,  under  sub-sect.  2  of  sect.  9  of  the 
Factory  and  Workshop  Act,  1895. 

The  information  set  out  that  on  the  10th  day  of  May,  1901,  at 
Shaw,  in  the  county  of  Lancaster,  the  respondents  were  the 
occupiers  of  a  certain  factory  wherein  a  person  was  allowed, 
contrary  to  the  Factory  and  Workshop  Acts,  1878  to  1895,  to  be 
in  the  space  between  the  fixed  and  traversing  portions  of  a  self- 
acting  machine,  the  said  machine  not  being  stopped  with  the 
traversing  portion  on  the  outward  run,  whereby  the  respondents 
were  liable  to  a  penalty  not  exceeding  SI. 

(a)  Reported  by  W.  W.  Gib,  Eeq.,  Barrister-at-Law. 
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The  following  facts  were  proved  or  admitted  : —  Cbabtbm 

The  appellant  was  an  inspector  of  factories  for  the  Oldham  J'- 

district ;  and  the  respondents  were  the  occupiers  of  a  factory  at  spinNiNa 

Shaw,  the  same  being  a  factory  within  the  meaning  of  the  Factory  Coicpakt 

Acts.  LnCITlD. 

William  Ralph  was  in  employment  at  the  factory  as  a  little        x90i. 

piecer,  and  was  a  yoang  person   within  the   meaning  of  the         

Factory  Acts.     He  was  so  employed  by  one  John  Driesen^  who  ^^^J^^^ 
was  then  in  the  employ  of  the  respondents  and  in  charge  of  a   ^c<*^S«^- 
self-acting  machine,  and  oq  the  day  in  qnestion  (the  10th  day  of       acting 
May,    1901)   the   boy   was   ordered    by   Driesen  to    clean   the  „"**<'^*'^~"„ 
scavenger  cloth  hang  under  the  rolling  beam  of  the  machine   l^^^^^g 
for  the  purpose  of  cleaning  the  top  of  the  carriage  as  the  carriage  between  fiaed 
passes  under  the  cloth.     In  order  to  do  so  the  boy  was  obliged   andtrayers- 
to  be  in  the  space  between  the  fixed  and  traversing  portions  of  ^^J^^j!^^^*^ 
the  self-acting  machine,  and  was,  at  the  time  of  the  accident,  at    ^rmn  in 
a  distance  of  sixteen   yards  or    thereabouts  from  the  starting  cKarge-^Boy 
handle  of  the  machine  where  Driesen  was  stationed.      At  the      cleaning^ 
time  the  order  was  given  the  machine   was  stopped  with  the   L^aityof 
traversing  portion  thereof  on  the  outward  run.  ^mpltyn^ 

While  the  boy  was  still  in  the  space  between  the  fixed  and  the  ^  ^  **•'  ^*^*' 
traversing  portions  of  the  self-acting  machine,  and  while  cotton  ^'/2  3'] 
threads  were  stretched  over  the  space,  Driesen  thinking  that 
Ralph  was  clear  of  the  space  started  the  machine.  The  boy  was 
in  consequence  caught  between  the  carriage,  which  is  the  travers- 
ing portion  of  the  machine,  on  the  outward  run  and  the  spring 
piece,  which  is  a  part  of  the  fixed  portion  of  the  machine. 
Driesen,  finding  that  something  prevented  the  carriage  from 
running  in  up  to  its  full  extent,  stopped  the  carriage  on  its 
next  outward  run,  and  saw  the  boy  Ralph  fall  down  between  the 
spring  piece  and  the  carriage.  The  boy  had  received  injuries 
from  which  be  shortly  afterwards  died. 

The  carriage  of  the  self-acting  machine  passes  about  4in. 
underneath  and  about  lOin.  beyond  the  roller  beam.  The  space 
traversed  by  the  carriage  on  each  run  is  about  64in.  from  the 
front  stop  to  the  spring  piece  against  which  the  boy  was  crushed. 
The  carriage  on  the  inward  run  traverses  the  64in.  in  about  two 
seconds.  While  on  the  outward  run  it  moves  comparatively 
slewly,  traversing  the  same  space  in  about  ten  to  twelve 
seconds. 

There  were  no  regulations  or  instructions  in  the  factory 
whereby  persons  employed  in  the  space  beween  the  fixed  and 
traversing  portions  of  a  self-acting  machine  should  report  them- 
selves when  they  had  left  such  space. 

It  was  contended  by  the  appellant  that  the  respondents  had 
allowed  the  boy  Ralph  to  be  in  such  space  contrary  to  the  pro- 
visions of  sect.  9,  sub-sect.  2,  of  the  Factory  and  Workshop  Act, 
and  he  referred  to  the  case  of  Prior  v.  Slaithwaite  Spinning 
Oompany  Limited  (78  L.  T.  Rep.  532;  (1898)  1  Q.  B.  881). 
It  was  contended  on  behalf  of  the  respondents  that  they  had 
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Crabtbsi    taken  adequate  precautions  to  prevent  Ralph  from  being  in  such 

Feen        ®P*^- 
Spinning         ^^®  justices  dismissed  the  information  on  the  ground  that 

Company  the  respondents  were  not  responsible  for  Ralph  being  in  such 

Limited,  space   as   aforesaid,    and   they   were   of   opinion   that   Driesen 

^[  improperly  started  the  machine  and  was  responsible  for  doing  so. 

The  question  of  law  for  the  opinion  of  the  Court  was  whether 

^w^^}^^  the  justices  ought  to  have  convicted  the  respondents  on  the  facts 

Act9-^8elf-  ^^^^i^  stated,  and  the  Court  was  asked  to  remit  the  case  to  them 

acting  with  its  Opinion  thereon. 

machine — 

Allowing''       The  Factory  and  Workshop  Act,  1895  (58  &  59  Vict.  c.  37), 

person  to  he  provides  : 

between  fixed  ^ 

and  travers-       ^^^  ^* — C^*)  -^  pernon  employed  ia  a  factory  shall  not  be  allowed  to  be  in  the 

ingportiong space  between  the  fixed  and  tbe  traversing  portions  of  a  self-acting  machine  unless 

Ignorance  of  ^^®  machine  is  stopped  with  the  trayersing  portion  on  the  oatward  run,  but  for  the 

person  in  purpose  of  this  provision  the  space  in  front  of  a  self-acting  machine  shall  not  be 

charae Bov  included  in  the  space  aforesaid.     (3)  A  factory  in  which  a  traveling  carriage  is 

cUanina  Allowed  to  run  out  in  contravention  of  this  section  shall  be  deemed  not  to  be  kept  in 

machine—  coDfoi^''^i^7  ^i^^  ^^^  principal  Act,  and  any  person  allowed  to  be  in  the  space  afore- 

Liahilitv  of  ^^  ^°  contravention  of  this  section  shall  bo  deemed  to  be  employed  contrary  to  the 

employers—  Prov«»on8  of  the  principal  Act. 

68  4-59  Vict.      rpj^^  Factory  and  Workshop  Act,  1878  (41  &  42  Vict.  c.  16), 
(2,  3).        provides  : 

Sect.  83.  Where  a  child,  young  person,  or  woman  is  employed  in  a  factory  or 
workshop  contrary  to  the  provisions  of  this  Act,  the  occupier  of  the  factory  or  work- 
shop shall  be  liable  to  a  fine  not  exceeding  three,  or  if  the  offence  was  committed 
during  the  night,  five  pounds  for  each  child,  young  person,  or  woman  so  employed. 

Sect.  87  gives  the  occupier  of  a  factory  or  workshop,  who  is 
charged  with  an  ofEence  against  the  Act,  the  right  of  having 
any  other  person,  whom  he  charges  as  the  actual  offender, 
brought  before  the  Court,  and  if  after  the  offence  has  been 
proved  such  occupier  proves  to  the  satisfaction  of  the  Court 
that  he  had  used  due  diligence  to  enforce  the  execution  of  the 
Act,  and  that  such  other  person  had  committed  the  offence 
without  his  knowledge,  consent,  or  connivance,  then  such  other 
person  shall  be  summarily  convicted,  and  the  occupier  shall  be 
exempt  from  any  fine. 

jff.  Sutton  (the  Attorney-Oeneral  with  him)  for  the  appellant. — 
The  question  is  whether  the  boy  was  *'  allowed  "  to  be  in  this 
space  within  the  meaning  of  sub -sect.  2  of  sect.  9  of  the  Act  of 
1895.  The  boy  was  wrongly  in  this  place  by  the  negligence  of 
Driesen,  and  the  justices  thought  that  because  Driesen  was  in 
fault  therefore  the  respondents  were  not  in  fault.  That  was  a 
wrong  view  of  the  section.  Driesen  by  his  negligence  allowed 
the  boy  to  be  in  this  prohibited  place,  and  he  may  have  been 
liablci  but  that  does  not  show  that  the  respondents  are  not  also 
liable.  For  any  contravention  of  this  Act  the  occupier  is  respon- 
sible, though  he  may  exempt  himself  from  liability  in  certain 
cases,  under  sect.  87  of  the  Act  of  1878,  by  bringing  in  the 
actual  offender.  "  Shall  not  be  allowed  "  in  sub-sect.  2  means 
shall  be  prevented  from  being  in  the  space.     If  a  person  in  the 
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position  of  Driesen  does  not  take  proper  precautions  to  prevent  Cbabtaie 
a  person  going  into  the  prohibited  place,  then  he  "  allows ''  him  ^• 
to  be  in  that  place,  and  the  boy  was  allowed  to  remain  after  a  spinnino 
time  when  this  space  had  become  a  prohibited  place.  On  the  Compant 
facts  as  stated  there  was  safficient  evidence  to  show  that  Driesen  Limitbd. 
allowed  the  boy  to  be  in  this  space.     Having  allowed  him  to  be        j^qi^ 

there  when  it  was  proper  for  him  to  be  there,  he  did  not  take  proper        

means  to  prevent  him  from  being  there  when  it  had  ceased  to  ^f^ctory  and 
be  proper  for  him  to  be  there.  The  justices  were  therefore  wrong  j^i^g^f, 
in  not  convicting  the  respondents.  acting 

R,  B.  Acland  for  the  respondents. — The  decision  of  the  justices    macMiw— 
was  right.     If  the  contention  for  the  appellant  were  to  prevail     '^"<>«^jj*fl' 
it  would  amount  to  striking  the  word  '^  allowed  "  out  of  the  Act  between  fitJd 
altogether^    which   would   be   a    change     of   very   far-reaching  and  truv^rs- 
importance.     If  we  look  at  sect.  83  of  the  Act  of  1878  we  see  *]^^^^'^'"~ 
that  there  are  two  classes  of  offences  created  under  it,  namely,    ^^^^n 
offences  which  consist  in  doing  something  which  is  absolutely  charge—Boy 
prohibited,  and  offences  which  consist  in  permitting  something      cleaning 
which  a  person  is  not  '^  allowed  ^^  to  do,  such  as  not  allowing  a  i^li^fl'^f 
young  person  times  for  meals,  or  in  allowing  them  to  remain  in  empioytrt— 
the  rooms  at  improper  times.     The  reason  why  the  occupiers  of  ^^  #&9  Vict 
the  factory  in  the  case  of  Prior  v.  Slaithwaite  Spinning  Company     ^'fV^Jl'  ^ 
Limited   (78  L.  T.  Rep.  532 ;  (1898)   1   Q.  B.  881)  were  con-       ^  '   ^' 
victed  was  that  the  charge  there  was  for  the  breach  or  disregard 
of  a  thing  which  was  absolutely  prohibited,  and  not — as  here — 
for  allowing  something  to  be  done.      That  case  is  therefore  dis- 
tinguishable from  the  present.     '^  Shall  not  allow''   does  not 
mean   and    is    not    synonymous   with    ^^  shall    prevent.''      To 
"  allow  "  a  thing  the  mind  of  the  person  must  be  brought  to 
permit  the  act  which  the  young  person  has  done ;  and  we  find 
the  same  distinction  in  the  Licensing  Acts  between  an  absolute 
prohibition  against  doing  a  thing  and  prohibition  by  not  allow- 
ing the  thing  to  be  done.     The  mind  of  Driesen  not  having  gone 
with  the  fact  that  the  boy  was  within  the  prohibited  area,  it  is 
impossible  to  say  that  he  or  anyone  "  allowed  "  the  boy  to  be 
there. 

Sir  Bobert  Finlay  (A.-G.)  in  reply. — The  statute  says  that  the 
boy  shall  not  be  aUowed  to  be  in  this  space.  If  the  boy  is  there 
owing  to  the  negligence  of  the  person  in  charge,  then  he  is 
^^  allowed"  to  be  there  within  the  meaning  of  the  section.  The 
man  in  charge,  by  his  negligence,  allowed  him  to  be  there.  The 
respondents'  contention  comes  to  this,  that  where  a  statute  says 
a  thing  is  not  to  be  allowed,  then  it  is  an  answer  to  say  that  the 
person  did  not  know.  Driesen,  by  his  own  negligence,  started 
the  machine ;  he  ought  to  have  satisfied  himself  that  the  boy  was 
not  in  this  space.  He  may  show  that  he  has  taken  every 
reasonable  precaution  to  prevent  him  from  being  in  the  space, 
bat  it  is  no  answer  for  the  respondents  to  say  that  he  merely  did 
not  know  and  did  not  apply  his  mind  to  it.  He  ought  to  have 
apphed  his  uiind  .to  it,  and  it.  makes  his  employers  liable  if,  by 
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Crabtbsx    his  own  negligence^  the  forbidden  act  takes  place.     To  bring  tbe 

^*         case  within  the  section  it  is  enough  if  the  young  person  be  in 

Spinnikg    ^^®  prohibited  place  at  the  prohibited  time  by  the  negligence  of 

CoMFAiiT    any  person  for  whom   the   employers  are  liable.      Any  other 

Limited,     construction  would  unduly  narrow  the  operation  of  the  section. 

IQQl  Lord  Alyesstons^  C.J. — The   question  for  our  consideration 

is  whether   or  not  we  ought  to  overrule  the  magistrates  who 

Factory  and  came  to  the  conclusion  that  upon  the  evidence  before  them  they 
AeU-^Mf'    ^^^'^  ^^^  entertain  a  summons  against  the  occupiers  of  a  factory 
acting       for  allowing  a  boy  to  be  in  a  certain  space,  as  regards  which 
machine^    space  there  is  a  prohibition  against  the  boy  beinir  allowed    to 
enantobe   ^^  tl^ere.     The  case  is,  in  my  opinion,  one  of  considerable  diffi- 
between  fimed  oulty,  but  upon  the  whole  I  have  come  to  the  conclusion  that 
andtravers'  the  magistrates  were  right,  and  that  we  ought  not  to  send  the 
ingpwrttons^  case  back  to  them.     The  words  of  the  statute  upon  which  the 
periionin     question  depends  are  sub-sects.  2  and  8  of  sect.  9  of  the  Factory 
eharge--Boy  and  Workshop  Act,  1895.     I  agree  that  it  is  material  to  under- 
^^hi^     stand  the  structure  of  the  Act  and  to  go  back  to  the  old  Act  for 
Liodtlt^  of  certain  purposes,    but  for  the   purpose  of   understanding  this 
employert—  particular  matter  I  do  not  think  it  is  necessary  to  refer  to  any- 
58  4-59  Viet,  thing  but  the  later  section.     By  sub-sect.  2  *'A  person  employed 
^  (2  *S).       ^^  ^  factory  shall  not  be  allowed  to  be  in  the  space  between  the 
fixed  and    the    traversing    portions    of   a   self-acting  machine, 
unless  the   machine  is  stopped  with  the  traversing  portion  on 
the  outward  run  '^ — that  is  to  say,  a  person  can  only  go  into 
this  space  when  the  machine  is  stopped  in  a  given  position,  so 
that  it  will  have  to  move  further  out  and  then  come  back  again ; 
and  it  is  therefore  contemplated  that  if  an  accident  occurs  there 
will  be  some  little  further  time  for  him  to  get  out  of  the  machine. 
The  words,  which  to  my  mind  have  certainly  created  consider- 
able difficulty,  are  the  words   at  the  end  of  sub-sect.  8  '^  Any 
person  allowed  to  be  in  the  space  aforesaid     .     .     .     shall  be 
deemed   to   be   employed    contrary   to    the   provisions    of  the 
principal  Act.^^      The  only    other    material    sections   are  two 
sections    of  the   Factory  and   Workshop    Act,   1878 — ^namely, 
sect.    88,   under  which  the  occupier  can   be   summoned    for  a 
penalty  in  the  event  of  a  person  being  employed  contrary  to 
the  statute,  and  sect.  87,  which  provides  that,  when  the  occupier 
is  charged  with  the  offence  and   he  alleges  that   there  is   an 
actual  offender   who   has  caused  or  committed  the  offence,   he 
may   bring  him   before  the   Court,  and   if  he   shows  that  the 
offence    was   committed   without     his  knowledge,    consent,    or 
connivance,  the  other  person  may  be  dealt  with ;  and  there  is 
also  the  provision  that  the  inspector  may  of  his  own  motion  bring 
the  actual  offender  before  the  Court  if  he  has  reason  to  think 
that  the  occupier  had  nothing  to  do  with  the  matter,  and  had 
taken  proper  steps  to  avoid  the  accident.      In  this  particular 
case  the  magistrates  have  found  that  the  boy  was  let  in  or  went 
in  when  the  machine  was  stopped  upon  the  outward  run,  and 
the  accident  occurred  by  the  man  in  charge  of  the  machine^  who 
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was  distant  about  sixteen  yards,  starting  the  macbinej  thinking  Ckabtbh 
the  boy  had  got  clear  of  the  space,  or,  in  other  words,  was  out  _f 
of  the  machine.  I  wish  to  say,  that  it  may  not  be  thought  that  sphthinq 
I  am  deciding  any  further  than  I  decide  in  this  case,  that  if  Cohfant 
there  had  been  a  negligent  allowance  by  any  person,  being  a  Lihitid. 
servant  or  employe  of  the  occupier,  in  my  opinion,  prima  facie       {^ 

there  would  have  been  an  offence  within  the  section.     In  other        

words,  the  section  is  not  confined  to  any  act  that  the  occupier  Factory  and 
himself  has  allowed,  but  it  also  includes  an  allowance  by  a  servant    YeU^^^Mf- 
or  agent  of  the  occupier ;  otherwise  I  do  not  think  that  any       aeUng 
proper  effect  would  be  given  to  the  words  that  "  a  person  allowed    tnacMM- 
to  be  in  the  space     .     .     .     shall  be  deemed  to  be  employed  "  -^w^w*"^" 
contrary  to  the  provisions  of  the  principal  Act'^ ;  and  if  I  had  S^tenfimed 
come  to  the  conclusion  that  there  was  any  evidence  that  Driesen  and  traven- 
had  allowed  this  boy  to    be  in  this   space   after  the   machine  *^  poriionB--' 
had  ceased   to    be   stopped,  I  should    have  thought    that  the    ^^^^n 
magistrates  ought  to  have  determined  the  case,  and  ought,  if  the  charge— Boy 
defendants  were  going  to  be  acquitted,  to  have  dealt  with  the     cUaning 
matter  under  sect.  87.     But  the  case  finds  that  Driesen,  when  he   ^j^^^tyo/ 
started  the  machine,  thought  that  the  boy  was  clear  of  the  space;   ampioyert— 
or,  in  other  words,  he  did  not  allow,  not  negligently,  and  cer-  ^8  #  ^^  ^^<- 
taioly  not  intentionally  allow,  the  boy  to  be  within  the  machine.     ^'/2^3)'  ^ 
Although  these  Factory  Acts,  which  I  think  ought  to  be  con- 
strued strictly  in  the  interests  of  human  life  and  limb,  are  Acts 
which  undoubtedly  do  intend  to  deal  with  states  of  circumstances 
that  may  lead  to  danger,  yet  it  seems  to  me  that  they  do  not  by 
such  provisions  as  are  contained  in  this  sub-section  purport  to 
deal  with   cases   of  negligence  which  are  inconsistent  with  a 
previous  breach  of  the  statute.     Therefore  I  come  to  the  con- 
clusion that  in  this  particular  case  the  accident  was  occasioned 
by  Driesen  starting  the  machine  under  the  belief  that  the  boy 
was  not  in  the  space,  and  that,  that  being  so,  the  boy  was  not, 
either  by  the  respondents,  or  by  any  person  for  whom  they  were 
responsible,  allowed  to  be  within  the  space.     I  only  say  again 
that  any  evidence  of  allowance  by  any  agent,  whether  negligent 
or  not,  or  whether  intentional  or  not,  would,  in  my  opinion, 
create  a  prima  facie  case  which  would  have  to  be  dealt  with 
under  sects.  88  and  87.     In  this  case  upon  the  findings  I  think 
that  the  magistrates  were  right,  and  that  their  decision  ought  to 
be  affirmed. 

Dabuko,  J. — I  am  of  the  same  opinion.  It  seems  to  me  that 
this  case  could  only  be  logically  put  upon  the  ground  upon  which 
Mr.  Sutton  put  it,  and  that  the  moment  that  that  ground  was 
given  up,  as  the  Attorney- General  gave  it  up,  the  whole  basis  of 
the  argument  upon  which  the  applicant  could  succeed,  failed. 
Mr.  Sutton  said  that  these  words  '^  shall  not  allow  '^  mean  in  the 
statute  ''  shall  prevent,'^  and  that  they  have  been  so  construed, 
not  only  in  this  but  in  other  instances,  and  that  the  appellant 
really  came  here  in  this  case  to  have  that  view  affirmed.  He 
went  this  length,  and  he  was  bound  to  go  this  length,  that  if  the 
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Cbabtbkb  master  allowed  the  boy  to  get  into  the  space  when  the  machine 

^  was  stopped^  where  he  might  legitimately  allow  him  to  get^  and 

Bpinmino  ^^^^  the  boy  started  the  machine  himself  and  got  hurt^  still  the 

CoKPANT  master  woald  be  liable  under  the  statate^  because  he  did  not 

LiMiTBD  prevent  the    boy  from  doing   it.     That   would   be   giving    the 

J 901  statute  a  logical  application^  but  I  cannot  bring  myself  to  think, 

and  the  Attorney-General  conld  not  bring  himself  to  thiuk,  that 

Factory  and  that  was  what  the  statute  meant.     In  fact  the  Attorney -General 

Aei8-^^f'  ^^pi^^ssly  s&id  that  he  did  not  contend  that^  aud  that  the  statute 

acting  did  not  mean  that.     I  think  that  if  the  Legislature  had  meant 

macWtie— ^  anything  of  that  kind  they  would  have  said  so ;  they  would  have 

ll^jr^j^  said  '•'  shall  prevent.''     They  did  not  use  those  words  :  but  they 

p€T90n  to  be  -iii  i^z-in  111  T«»-r  i 

between fix^d  nsed  the  words  ''shall  not  be  allowed.       It  seems  to  me  that  a 

and  trayert'  man  Cannot  be  said  to  allow  that  of  which  he  is  unaware,  or  that 

xr^pwrixone--  ^jjich  he  cannot  prevent.     In  this  case  what  did  the  respondents 

'person  in     allow  ?     They  allowed  the  boy  to  go  into  the  space  behind  this 

charge— Boy  machine  and  to  be  there  while  the  machine  was  stationary.  They 

c/«ontn£^    were  perfectly  justified  in  doing  that.     Then  the  respondents' 

Liahitity  of  Borvant^  Driesen,  negligently,  as  I  assume,  having  forgotten  that 

employers—   the  boy  was  there,  started  the  machine.     The  respondents  only 

58  ^  59  Vi^t.  allowed  one  thing,  the  boy's  being  there  while  the  machine  was 

^  (2  3)!        stationary,  and  in  that  they  were  justified  by  the  statute.     It  is 

true  that  they  did  not  prevent  the  boy's  being  in  that  space  after 

the  machine  was  started,  but  to  this  the  statute  does  not  apply. 

They  did  not  prevent  the  negligence  of  their  servant  Driesen ; 

but  they  did  not,  in  my  opinion,  allow  it.     They  did  not  sanction 

or  permit  it ;   they  merely  failed   to   foresee  it,  and  doing  so, 

forbid  the  boy  to  remain  in  the  space.     Driesen  did  not  allow 

the  boy  to  be  in  the  space  after  the  machine  was  started,  because 

he  did  not  remember  that  the  boy  was  there.     For  these  reasons 

it  seems  to  me  that  it  would  be  straining  the  words  of  the  statute 

beyond  what  the  Legislature  could  have  intended,  to  hold  that 

the  words  "  shall  not  allow  "  mean  ^^  shall  absolutely  prevent," 

and  unless  we  give  them  that  meaning  £  do  not  see  how  we  could 

decide  in  favour  of  the  appellant  in  this  case. 

Channell,  J. — I  agree.  I  base  my  decision  entirely  upon  the 
finding  in  the  case — namely,  that  Driesen  thought  that  the  boy  was 
clear  of  the  space.  I  do  not  think  it  is  necessary  to  say  whether 
or  not  in  some  places  in  these  Factory  Acts  it  may  be  right 
to  read  the  words  ^^  shall  not  be  allowed  to  be  "  as  meaning  ''shall 
be  prevented,"  or  still  more  likely  as  meaning  that  "  reasonable 
care  shall  be  taken  to  prevent."  That  may  be  so.  But  applying 
the  words  of  this  particular  sub-section  to  the  facts  that  are 
found,  it  seems  to  me  to  be  quite  impossible  to  say  that  Driesen 
allowed  the  boy  to  be  in  the  place  where  he  believed  he  was  not. 
The  very  foundation  of  the  complaint  is  that  he — ^possibly 
wrongly — thought  that  the  boy  had  gone  away  when  he  had  not. 
If  he  did  in  fact,  however  wrongly,  think  that  the  boy  had  gone 
away,  it  seems  to  me  to  be  quite  impossible  in  any  reasonable 
meaning  of  the  words  to  say  that  he  allowed  him  to  be  there. 
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Consequently,  having  regard  to  that  finding  in  the  case,  I  think 
there  is  no  evidence  upon  which  we  coald  possibly  say  that  the 
magistrates  could  have  held  that  anybody  allowed  the  boy  to  be 
there.  I  quite  agree  with  what  my  Lord  has  said  about  the 
liability  of  the  master  for  the  act  of  his  servant,  if  the  servant 
had  allowed  the  boy  to  be  in  this  prohibited  .space. 

Ajypeal  dismissed. 
Solicitors  for  the  appellant.  The  Solicitor  to  the  Treaawy ;  for 
the  respondents,  Chester,  Broome,  and  Griffiths,  for  ff.  Booth  and 
Sons,  Oldham. 
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(Before   Lord    Alverstone,  C.J.,  Darling  and  Channsll,  JJ.) 

Rex  v.  Bros,  (a) 

Justices — Application  for   summons — PrimS,    facie     evidence   of 

offence — Discretion  of  magistrate. 

On  an  application  for  a  summons,  if  the  magistrate,  after  hearing 
the  applicant's  statement,  is  of  opinion  that  if  the  summons 
were  issued  and  the  offence  wtvre  proved  he  would  nevertheless 
under  the  circumstances  diamiss  the  summons  at  the  hearing,  he 
may  in  the  exercise  of  his  discretion  refuse  to  issue  the  summons, 

RULB  nisi  for  a  mandamus  to  a  metropolitan  magistrate  and 
one  H.  Nosseck  to  show  cause  why  the  magistrate  should 
not  hear  and  determine  according  to  law  the  matter  of  a  certain 
application  for  a  summons  against  H.  Nosseck  for  unlawfully 
exercising  the  trade  or  calling  of  a  baker  by  causing  to  be  sold 
or  exposed  for  sale  bread  at  7.40  o^clock  in  the  morning  of 
Sunday,  the  28th  day  of  July,  1901. 

From  the  affidavit  of  the  magistrate  the  facts  seem  to  have 
been  as  follows  : — 

The  prosecation  was  a  Sunday  observance  prosecution,  insti- 
tuted under  3  Geo.  4,  c.  cvi.,  s.  16,  by  one  Thomas  Vinters, 
a  baker,  of  462,  High-street,  Tottenham,  outside  the  jurisdiction 
of  the  magistrate's  Court,  against  Nosseck,  a  baker  carrying  on 
his  business  at  113,  Backchurch-lane,  within  such  jurisdiction. 

(a)  Reported  by  J  Ahdrkw  Strabjln,  Esq.,  Bftrnster-at-iiaw. 
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Bsx  The  magistrate   was  informed  that  Nosseck  was  a  person  of 

the    Jewish    religion^  and  that  he    kept    his  shop  closed   on 
Saturday  daring  the  Jewish  Sabbath.     There  was  a  rerj  large 
1901.        Jewish    commoniiy  within  the   jurisdiction  of  the  magistrate, 

and  that   if  Nosseck's  shop  and  similar  shops  in  the   locality 

^^veL^  ^^^^  closed  on  Sundays,  as  in  the  Act  provided,  this  Jewish 
j\iH9dMHfm  community  would  be  put  to  consderable  hardship  in  the  matter 
Summoiu  of  fresh  baked  bread. 

^^^Utwi^  The  learned  magistrate  refused  to  issue  a  summons.  In  doing 
so  he  took  into  consideration  that  the  prosecution  was  practically 
one  for  the  observance  of  the  Lord's  Day  and  was  instituted 
under  a  local  Act.  If  it  had  been  instituted  under  the  public 
Act  upon  the  Lord's  Day  Act  (29  Car.  2,  c.  7)  it  would  have  been 
necessary,  under  the  Sunday  Observance  Prosecution  Act,  1871 
(34  &  35  Vict.  c.  87),  to  have  obtained  the  consent  in  writing 
of  the  chief  officer  of  police,  or  of  two  justices  of  the  peace, 
or  of  a  stipendiary  magistrate  having  jurisdiction  in  the  place 
where  the  offence  was  committed  to  the  prosecution.  If  an 
application  for  such  consent  had  been  made  to  the  magistrate 
as  stipendiary  magistrate  he  should  under  the  circumstances 
have  refnsed  it.  Exercising  now  a  similar  discretion  he  refused 
to  issue  the  summons. 

Henriques  showed  cause. — In  the  first  place  the  magistrate 
has  heard  and  determined  the  matter.  He  has  done  all  he  is 
bonnd  by  law  to  do.  The  application  was  made  ex  parte 
and  he  heard  the  applicant  fully.  [Lord  Alvsbstone,  C.J. — 
Undoubtedly  the  magistrate  gave  a  full  hearing;  the  real  ques- 
tion is  whether  or  not  he  had  a  discretion  to  refuse  the  summons 
after  a  prima  facie  case  was  made.]  As  to  that  the  magistrate 
lut  his  decision  on  two  grounds,  either  of  which,  I  submit,  would 
)e  sufficient  to  sustain  it.  In  the  first  place  he  held  that  the 
application  was  vexatious,  and  that  if  he  did  issue  a  summons  he 
would  on  that  ground  dismiss  it.  I  submit  that  where  the 
magistrate  has  a  discretion  to  dismiss  a  summons  he  has  a  dis- 
cretion to  refuse  to  issue  it.  In  the  second  place  he  held  that 
the  information  was  really  laid  in  regard  to  an  ofPence  against 
the  observance  of  the  Lord^s  Dav,  and  that  it  would  have  been 
more  properly  laid  under  the  Lord  s  Day  Act  (29  Car.  2,  c.  7).  If 
it  had  been  so  laid,  then,  under  the  Sunday  Observance  Prosecution 
Act,  1871,  the  written  consent  of  himself  or  of  certain  other 
authorities  would  have  been  necessary  before  the  summons 
could  be  issued.  If  application  had  been  made  to  him  for  such 
consent  he  would  have  refused  it,  and  exercising  the  same  dis- 
cretion now  he  refused  it.  Sect.  16  of  8  Geo.  4,  c.  cvi.,  is  prac- 
tically identical  with  sect.  1  of  the  Lord's  Day  Act.  Both  these 
grounds  are,  I  submit,  relevant  to  the  consideration  of  whether 
or  not  a  summons  should  issue,  and  if  so  the  magistrate  has 
acted  within  his  powers  in  refusing  to  issue  this  summons,  and 
this  Court  will  not  review  his  decision  :  (Counsel  cited :  Beg,  v. 
A  damson,  33  L.  T.  Rep.  840 ;  1  Q.  B.  Div.  201 ;  Ex  paHe  Lewis, 
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69  L.  T.  Rep.  338 ;  21  Q.  B.  Div.  191 ;  Beg.  v.  Iiigham,  14  Q.  B.        B«x 
396;  Reg.  v.  Boieler,  8  L.  T.  Rep.  514;  33  L.  J.  101,  M.  0.)  ^^^ 

J.  J.  Johnson  for  the  prosecutor. — In  the  first  place^  even  if        " 

this  information  were  laid  under  the  Lord's  Day  Act,  the  consent  1901. 
of  the  magistrate  would  not  be  necessary  to  the  issae  of  the 
snmmons.  Under  the  Sunday  Observance  Prosecution  Act  of 
1871  the  magistrate  is  only  one  of  the  authorities  who  may  con-  Juriediciion 
sent  to  a  prosecution.  And  in  dealing  with  this  case  the  magis-  —Summong 
trate  used  'Wexatious  "  not  as  applying  to  the  mode  of  proceed-  ^^^  Uwi!!g. 
ing  in  this  particular  prosecution,  but  rather  as  applying  to  the 
policy  of  the  Act.  The  Act  in  this  case  is  not  a  Sunday 
Observance  Act.  [Lord  Alvebstonb,  C.J. — The  magistrate's 
complaint  is  that  yon  are  using  it  as  if  it  were  a  Sunday 
Observance  Act.  What  objection  is  there  to  his  taking  into  con- 
sideration that  the  proceedings  should  more  properly  be  taken 
ander  another  statute?]  It  is  for  the  prosecutor  to  decide  under 
what  statute  he  will  proceed.  If  he  makes  a  priTnd  facie  case 
under  any  statute  he  may  choose,  I  submit  that,  unless  the  magis- 
trate does  not  believe  the  evidence,  he  has  no  discretion  but  to 
issue  the  summons.  Here  the  magistrate  has  chosen  to  dissent  from 
the  policy  of  the  statute.  He  says  that  to  enforce  the  law  would 
be  a  hardship  to  the  community.  That  is  what  he  means  when  he 
says  the  prosecution  is  vexatious.  [Ghannbll,  J. — But  the 
magistrate,  having  issued  the  summons,  might  at  the  hearing 
dismiss  it  on  these  grounds.  Why  then  should  he  not  lake  them 
into  consideration  in  determining  whether  he  should  issue  any 
snmmons  at  all  ?]  Simply  because  the  law  gives  him  no  such 
right.  On  issuing  the  summons  he  is  only  acting  ministerially. 
It  is  the  right  of  the  prosecutor  to  have  his  complaint  heard. 

Lord  Alvbbstone,  C.J. — ^We  are  asked  to  issue  a  mandamus 
to  order  the  learned  magistrate  to  grant  this  summons.  I  do 
not  think  we  can  do  so.  The  law  has  been  correctly  laid  down 
in  Reg.  y.  Bird  (sup.),  where  it  is  said  that  a  justice  of  the  peace 
may,  in  the  exercise  of  his  discretion,  refuse  to  issue  a  sunjmons 
if  to  issue  a  summons  would  be  vexatious  and  improper,  even  if 
there  were  evidence  of  the  offence.  I  understand  Mr.  Bros  in 
this  case  to  say  that  under  the  circumstances  the  issue  of  a 
snmmons  would  be  improper.  The  summons  is  sought  to  be 
taken  out  under  sect.  16  of  3  Geo.  4,  c.  cvi.,  which  is  a  local  Act 
applicable  to  this  district.  Sect.  16  prohibits  bakers  from  baking 
bread  or  exposing  it  for  sale  on  Sunday  except  between  certain 
boars.  This  section  isnot  in  the  Sunday  Observance  Act,  1871,  but 
in  an  Act  regulating  the  baking  of  bread.  That  Act  was  probably 
passed  to  relieve  bakers  from  some  of  the  restrictions  contained 
in  an  earlier  Act,  and  was  not  passed  for  the  purpose  of  securing 
the  observance  of  Sunday.  No  one  looking  at  the  earlier  Act 
could  say  it  was  intended  as  a  Sunday  Observance  Act,  as  was 
the  Lord^s  Day  Act.  As  to  the  latter  Act,  in  1871  an  Act  called 
the  Sunday  Observance  Prosecution  Act,  was  passed,  which, 
widi  the  object  of  imposing  a  restriction  on  prosecutions  under 
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Bkx         the  Lord's  Day  Act,  made  Decessary  to  sach  prosecations  '^  the 
^  ^'  consent  in   writing   of  the  chief  officer  of  police  of  the  police 

'        district  in  which  the  offence  is  committed^  or  the  consent  in 

1901.        writing  of  two  justices  of  the  peace  or  a  stipendiary  magistrate 
:  having  jurisdiction  in  the  place  where  such  offence  is  committed." 

""J^^ce—  ^^-  Bros  says  that  in  his  opinion  this  was  really  a  prosecution 
Jurisdiction  ioT  uou-obseryance  of  Sunday,  and  should  have  proceeded  under 
— Swmnums  iI^q  Lord's  Day  Act.  If  an  application  had  been  made  to  him  for 
as  to  Anting.  1®*^®  ^^  prosecute  Under  that  Act  he  would  have  refused  it.  The 
summons  applied  for  was  to  punish  a  Jewish  baker  for  selling  bia 
bread  on  Sunday.  There  was  a  large  Jewish  community  in  the 
district,  and  the  baker  proceeded  against  had  kept  his  shop  shut 
on  Saturday.  If  he  had  issued  the  summons  applied  for,  the 
learned  magistrate  says  he  would  have  dismissed  it  at  the  hear- 
ing. I  cannot  but  think  that  it  is  quite  a  proper  matter  for  a 
magistrate  to  take  into  consideration  that  there  are  other  methods 
of  proceeding  better  applicable  to  the  nature  of  the  offence 
alleged.  It  was  not  argued  that  the  learned  magistrate  could 
not,  upon  hearing:  the  summons,  dismiss  on  the  grounds  stated 
by  him.  That  being  so,  I  also  think  he  is  entitled  to  take  such 
grounds  into  consideration  when  exercising  this  discretion 
whether  or  not  to  issue  a  summons.  The  application  for  the 
summons  was  carefully  considered.  There  is,  therefore,  no 
ground  for  interfering  with  the  discretion  the  magistrate  has 
exercised,  and  the  rule  for  the  mandamus  must  be  discharged  with 
costs. 

Daslino,  J. — ^I  entirely  agree. 
Ghannell,  J. — I  agree. 

Rule  nufi  discharged. 
Solicitors  for  the  prosecutor,  Pattinson  and  Brewer, 
Solicitor  for  the  defendant,  D.  A,  Bomain. 
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Monday,  Nov.  18,  1901. 

(Before  Lord  Alvebstons,  C.J.,  Darling  and  Channbll,  JJ.) 

Green  (app.)  v.  Carstano  (resp.).  (a) 

Wild  birds — Eitposing  for  sale — '^ Recently  taken" — Wild  Birds 
Protection  Act,  1880  (43  ^  U  Vict.  c.  So)— Wild  Birds  Pro^ 
tectum  Act,  1881  (44  tj-  45  Vict.  c.  51). 

(a)  R«port6d  by  W.  db  B.  Hbbbbbt,  Esq..  BarriBter-aULaw 
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A  wild  bird  w  not  of  necessity  not  recently  taken  becAZUse  it  has  been  Gbbin 

in  the  possession  of  a  person  for  a  period  of  three  weeks.  ^ 

The  offence  of  exposing  for  sale  or  having  possession  of  any  wild 

bird  recently  taken,  is  dependent  upon  sect.  3   of  the  Act  of       1901. 

1880,  as  amended  by  the  Act  of  1881,  and  it  is  incumbent  upon  ^.77'Z.  , 

the  prosecution  to  show  that  the  birds  were  wild  birds  and  have  Proueti4>n 
been  recently  taken,                                                                             AeU—"  Bird 

recently 

CASE  stated  upon  an  information    charging  the  respondent,     token"— 
under  the  Wild  Birds   Protection  Act,  1880  (43  &  44  Vict.  J^ZTbiM$ 
c.  35),  s.  3,  that  he,  on  the  24th  day  of  May,  1901,  did  anlaw-     ^Ravens. 
fully,  knowingly,  and  wilfully  expose  for  sale  certain  wild  birds 
— to  wit,  three  ravens — contrary  to  that  statute. 

On  the  hearing  on  the  26th  day  of  June,  1901,  the  summons 
served  in  pursuance  of  the  information  was  amended  by  the 
addition  thereto  of  the  words  ''recently  taken"  upon  an  objec- 
tion being  taken  by  the  respondent's  solicitor  that  no  ofFence  was 
disclosed  by  the  information  as  originally  laid. 

Upon  the  hearing  of  the  information,  the  following  facts  were 
proved  or  admitted  : 

The  respondent  was  a  dealer  in  wild  birds.  The  ravens  were 
young  birds,  and  came  into  the  possession  of  the  respondent  on 
the  4th  day  of  May,  1901,  being  sent  to  him  direct  from  Holland 
on  the  3rd  day  of  May,  1901. 

The  birds,  at  the  time  they  were  sent  from  Holland,  must  have 
been  two  or  three  weeks  old. 

The  close  time  for  wild  birds  in  the  United  Kingdom  is 
between  the  1st  day  of  March  and  the  1st  day  of  August  in  each 
year  as  provided  by  43  &  44  Vict.  c.  35,  s.  3. 

Ravens  are  not  included  in  the  schedule  to  that  Act,  and  the 
Act  contains  no  definition  of  words  "  recently  taken." 

It  was  contended  on  behalf  of  the  appellant  that  the  Wild 
Birds  Protection  Act,  1881  (44  &  45  Vict.  c.  51)  took  away 
from  the  Wild  Birds  Protection  Act,  1880  (43  &  44  Vict.  c.  35) 
any  meaning  of  the  words  "  recently  taken.'* 

The  magistrate  was  of  opinion  there  was  not  suflBcient  evidence 
that  the  wild  birds  had  been  recently  taken  within  the  Wild 
Birds  Protection  Act,  1880,  as,  on  the  24th  day  of  May,  1901 
(the  date  of  the  alleged  offence),  the  birds  had  been  in  the 
possession  of  the  respondent  for  the  period  of  twenty-one  days, 
and,  further,  that  the  Wild  Birds  Protection  Act,  1881,  only 
applied  to  wild  birds  recently  killed  and  so  did  not  apply  to  live 
birds,  and  he  therefore  dismissed  the  information. 

By  the  Wild  Birds  Protection  Act,  1880  (43  &  44  Vict. 
c.  35),  s.  3  : 

Any  person  who,  between  the  first  day  of  March  and  the  first  day  of  August  in 
any  year  after  the  passing  of  this  Act,  shall  knowingly  and  wilfully  shoot  or  attempt 
to  shoot,  or  shall  use  any  boat  for  the  purpose  of  shooting  or  causing  to  be  shot  any 
wild  bird,  or  shall  use  any  lime,  trap,  snare,  net,  or  Qther  instrument  for  the  purpose 
of  taking  any  wild  bird,  or  shall  expose  or  offer  for  sale  or  shall  have  in  his  control  or 
poeseasion  after  the  eighteenth  day  of  March  any  wild  bird  recently  killed  or  taken 
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Grsin        sball,  on  oonviotion  of  anj  saob  ofiPenoe  before  anj  two  justioes  of  tbe  peace  in 

i;,  England  and  Wales  and  Ireland  or  before  tbe  sberiff  in  Scotland,  in  tbe  case  of  any 

Carstano.     ^^^  ^^^  wbicb  is  incladed  in  tbe  scbednle  berennto  annexed,  forfeit  and  pay  for 

every  sneb  bird  in  respect  of  wbicb  an  offence  ban  been  committed  a  sum  not  exceed- 

1901.  ^^^  ^°^  pound,  and  in  tbe  case  of  any  otber  wild  bird  sball  for  a  first  offence  be 

!  reprimanded  and  discbarged  on  payment  of  costs  and  for  every  subsequent  offence 

Wild  Birdx    '<'>'^oit  and  pay  for  every  sucb  wild  bird  in  respect  of  wbicb  an  offence  is  committed 

Protection     ^  ^^^  ^'  money  not  exceeding  five  sbillings,  in  addition  to  tbe  costs,  unless  such 

Acl8^^*  Bird  9^^^^  'ball  prove  tbat  tbe  said  wild  bird  was  eitber  killed  or  taken  or  bought  or 

recently       received  during  tbe  period  in  wbicb  sucb  wild  bird  could  be  lej^ally  killed  or  taken, 

taken  "--      ^'  from  some  person  residing  out  of  tbe  United  Kindom.    Tbis  section  shall  not 

Exvosina  for  '^PP^^  ^  ^^^  owner  or  occupier  of  any  land  killing  or  taking  any  wild  bird  on  such 

sale  live  birds  ^^°^  °^^  included  in  tbe  schedule  hereto  annexed. 

— Ravem. 

Wild  Birds  Protection  Act,  1881  (44  &  45  Vict.  c.  51) : 

Whereas  under  sect.  3  of  the  Wild  Birds  Protection  Act,  1880,  a  person  who  within 
tbe  period  herein  mentioned  exposes  or  offers  for  sale,  or  has  in  his  control  or  posses- 
sion any  wild  bird  recently  killed  or  taken,  is  liable  to  certain  penalties  therein 
mentioned,  subject  to  the  following  exception,  unless  such  person  shall  prove  that  the 
said  wild  bird  was  either  killed  or  taken  or  bought  or  received  during  the  period  in 
which  sucb  wild  bird  could  be  legally  killed  or  taken,  or  from  some  person  residing 
out  of  the  United  Kingdom ;  and  whereas  doubts  have  arisen  with  respect  to  the 
construction  of  the  above  cited  enactment,  and  it  is  expedient  to  remove  sucb  doubts  ; 
Be  it  tberef ore  enacted  ...  as  follows:  Tbe  above  cited  exception  in  sect.  3  of 
tbe  Wild  Birds  Protection  Act,  1880,  sball  be  repealed,  and  in  lieu  thereof  tbe  follow- 
ing enactment  sball  have  effect  :  A  person  shall  not  be  liable  to  be  convicted  under 
sect  3  of  tbe  Wild  Birds  Protection  Act,  1880,  of  exposing  or  offering  for  sale,  or 
having  the  control  or  possession  of  it,  any  wild  bird  recently  killed  if  be  satisfies  the 
Court  before  whom  be  is  charged  eitber  tbat  tbe  killing  of  sucb  wild  bird,  if  in  a 
place  to  which  tbe  said  Act  extends,  was  lawful  at  tbe  time  when  and  by  tbe  person 
by  whom  it  was  killed,  or  tbat  tbe  wild  bird  was  killed  in  some  place  to  which  the 
said  Act  does  not  extend ;  and  tbe  fact  that  tbe  wild  bird  was  imported  from  some 
place  to  which  tbe  said  Act  does  not  extend  shall,  until  the  contrary  be  proved,  be 
evidence  tbat  tbe  bird  was  killed  in  some  place  to  which  the  said  Act  does  not  extend. 

Colam  for  the  appellant. 

Arthur  Powell  for  the  respondent. 

Lord  Alverstone^  G.J. — This  case  certainly,  to  my  mindi 
raises  to  me  very  difficult  questions,  and  I  am  by  no  means  sare 
that  I  yet  understand  exactly  what  the  combined  effect  of  the 
Wild  Birds  Protection  Acts,  1880  and  1881  is.  Howeyer,  I 
think  that  the  magistrate  has  dismissed  the  case  upon  two 
grounds,  neither  of  which  appear  to  me  to  be  right,  but  if  we  are 
to  lay  down  any  definite  rules  as  to  what  the  word  ''receat  '* 
means,  we  had  better  have  a  statement  of  facts  in  some  concrete 
case  in  which  we  can  really  consider  it  a  little  more  carefully  and 
endeavour  to  apply  it  to  a  given  state  of  facts.  Now,  I  under- 
stand the  magistrate  dismissed  this  summons  on  two  grounds. 
He  first  says  that  there  was  no  sufficient  proof  before  him  that 
the  wild  birds  had  been  recently  taken,  as  on  the  24th  day  of 
May  they  had  been  in  the  possession  of  the  respondent  twenty- 
one  days.  In  my  opinion  it  was  quite  unnecessary  to  state  the  fact 
that  they  had  been  in  the  possession  of  the  respondent  twenty-one 
days  unless  he  meant  that  to  be  the  reason  why  they  could  not  have 
been  "  recently  taken,"  and  if  he  decided  on  that  ground  I  think 
it  goes  too  fiar.  I  think  it  may  well  be  that  a  keeper  of  birds 
may  have  had  birds  in  his  possession  even  longer — ^I  will  not  say 
how  long,  because  that  would  be  a  difficult  matter — ^and  still 
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they   might    be   "recently  taken/'     As   we   know,    birds   are      Qbun 
imported  and  kept  alive  which  may  haye  been  caufirht  a  conple    ^     ^* 

of  days  before,  and  therefore  I  think  on  that  particular  point  the        

reason  given  by  the  magistrate  is  not  a  good  reason.      The  next       1901. 
reason  he  gives  is  that  the  Wild  Birds  Protection  Act,  1881,  only    ^.jTT.  , 
applies  to  wild  birds  recently  killed,  and  consequently  did  not    p]^uction 
apply  to  these  live  wild  birds.     That  seems  to  me  to  be  founded  Acts—''  Bird 
on  misconception  through  not  looking  sufficiently  careful  at  the      reaently 
somewhat  conflicting  mode  of  dealing  with  the  Act.     The  Act  of  sz^nTfor 
1880  deak  with   offences  by   both   killing  birds  and  catching  «al0  ltv«  birdia 
them    and    taking    them,    and    it   allowed    an    offence   which    — Ravem, 
apparently    coyers    all    the    cases  —  namely,    killing,    taking, 
buying,   or   receiving  under  certain   circumstances.     For  some 
reason,  I  think  I  can  imagine  why,   but  I  will  not  speculate 
upon  it,  it  was  thought  that  particular  proviso  would  not  do,  and 
accordingly  those  words  were  struck  out,  and  in   lieu  thereof 
there  was  substituted  sub-sect.  1  of  the  Act  of    1881,   which 
certainly  only  deals  with  the  killing  of  birds,  and  the  dealing 
with   birds   recently    killed — ''control   or   possession    of   birds 
recently    killed.'^      In    my    opinion,     that    leayes    the    taking 
and  the  offence  of  having  possession  of    birds    recently  taken 
dependent  upon  the  Act  of  Parliament  as  altered  as  though  that 
proviso  had  not  been  there  at  all.     It  is  repealed.     Then  I  think 
the  prosecution  have  to  show  that  the  birds  have  been  recently 
taken.  Now,  if  we  are  to  take  the  magistrate  as  stating  everything 
that  was  before  him,  then  I  do  not  hesitate  to  say  that,  in  my  opinion, 
I  should  not  think  it  possible  to  convict,  because  there  is  nothing 
to  show  these  birds  were  not  hatched  in  captivity,  or  that  a 
person  had  not   had  raven^s  eggs  and  simply  allowed  them  to 
be  hatched  and  sent  them  oyer  here ;  but,  at  the  same  time,  Mr. 
Golam  suggests  that  that  is  not  satisfactory,  because  we  have 
not  got  a  case  stated  except  to  raise  this  particular  point,  and 
in  that  respect  he  is  probably  right.     I  think  with  this  expres- 
sion of  opinion  the  case  should  go  back  to  the  magistrate,  and 
I  will  only  say  this  much  more  for  myself,  that  I  think  where 
the  oSence  is  '' taking '^  the  prosecution  have  to  show  evidence 
from  which  the  magistrate  can  come  to  the  conclusion  as  a  matter 
of  fact  that  the  birds  were  wild  birds,  and  that  they  have  been 
recently  taken. 

Darling,  J. — I  am  of  the  same  opinion. 

Chanhell,  J. — I  agree. 

CcLse  remitted  to  the  magistrate. 

Solicitors :  8.  (?.  Polhill ;  C  F.  Young  and  Co. 
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KING'S  BENCH  DIVISION. 

Tuesday,  Nov.  19,  1901. 

(Before  Lord  Alvebstone,  C.J.,  Darling  and  Channell,  JJ.) 

Peabks,  Gunston,  and  Tee  Limited  (apps.)  v.  Kichaedson 

(resp.).  (a) 

Summary  jurisdiction — Procedure — Summons  under   Food   and 
Drugs  Acts — Service  on  registered  company. 

A  summons  issued  against  a  company  incorporated  under  the 
Companies  Acts,  under  the  Food  and  Drugs  Acts,  to  appear 
before  a  court  of  summary  jurisdicivm  must  he  served  in  accord- 
ance with  sect,  62  of  the  Companies  Act,  1862. 

A  solicitor  for  a  company  not  served  in  thitt  way  appeared  before 
the  justices  in  order  to  bring  to  their  notice  the  irregularity  of 
the  service  and  then  withdrew  from  the  case. 

Held,  that  this  was  not  a  waiver  of  the  irregularity, 

CASE  stated  upon  an  information  preferred  by  the  respondent 
against  the  appellants  under  sect.  3  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  for  unlawfully  selling  butter  by  W.  G. 
Worsfold,  their  agent,  mixed  with  an  ingredient  injurious  to 
health. 

The  appellants  are  a  limited  joint  stock  company  incorporated 
under  the  Companies  Acts,  1862  to  1898,  and  carry  on  business 
as  grocers  and  provision  dealers,  amongst  many  other  places,  at 
13,  Highrstreet,  Canterbury.  The  registered  office  of  the  com- 
pany is  at  6,  Bayer-street,  Golden-lane,  in  the  city  of  London. 

The  respondent  is  an  inspector  under  the  Sale  of  Pood  and 
Drugs  Acts  in  the  city  of  Canterbury. 

On  the  1st  day  of  June,  1901,  the  respondent  went  to  the 
appellants'  shop  at  13,  High-street,  Canterbury,  and  asked  for 
one  pound  of  each  of  two  kinds  of  butter.  The  assistant  in  the 
shop  handed  the  butter  to  the  respondent,  each  pound  of  butter 
being  separately  wrapped  in  paper.  The  respondent  there  and 
then  divided  each  sample  or  pound  of  butter  into  three  parts. 
After  dividing  each  sample  or  pound  of  butter  into  three  parts 
the  respondent  paid  for  the  butter  and  stated  that  it  was  his 
intention  to  have  the  samples  analysed  by  the  public  analyst  and 
left  one  part  of  each  with  the  assistant  in  the  shop. 

The  respondent  sent  samples  of  the  butter  to  the  public  analyst^ 
who  certified  that  the  sample  contained  11  per  cent,  and 
upwards    of  water  in   excess   of  the   maximum  ai^ount  which 

(a)  Reported  by  W.  OB  B.  HsBBiiBT,  Esq.,  BaiTittter-ai-Law. 
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shonld  be  present,  which  is   15  per  cent.,  and  that  it  also  con-      Piabks, 
tained  0"32  per  cent,  of   boracic  acid,  which  is   equivalent  to     Gunston, 
22*4  grains  of  boracic  acid  per  pound  avoirdupois.  ^. 

The  justices  convicted  the  appellants  upon  the  information.       Bichabdson 

The  summons  calling  upon  the  appellants  to  appear  before  the        

Court  of  summary  jurisdiction  at  the  Guildhall  in  the  city  and         * 

borough  of  Canterbury  on  the  28th  day  of  June,  1901,  to  answer    Summary 
the  information^  was  served  by  Harry  Ewell,  a  police  sergeant,  j^riidiciion— 
handing  it  to  W.   G.  Worsfold  in  the  appellants'   shop  at  13,   ^s^Z^ 
High-street,  Canterbury,  W.    G.  Worsfold   being  an   assistant    under  Food 
employed  by  the  appellants  in  their  shop.     In  the  summons  the    <(^  Drugs 
appellants  were  properly  described  as  *' Pearks,  Gunston,  a^d '^**~?JJ^* 
Tee  Limited."  company. 

The  appellants  appeared  under  protest  by  their  solicitor,  and, 
before  the  hearing  of  the  information,  objected  to  the  mode  of 
service  of  the  summons. 

It  was  contended  that,  the  appellants  being  a  joint  stock 
company  incorporated  under  the  Companies  Acts,  1862  to  1898, 
the  summons  should  have  been  served  at  the  registered  o£Eice  of 
the  company,  6,  Bayer-street,  Golden-lane,  London,  and  that 
service  of  the  summons  at  the  appellants'  shop,  13,  High-street, 
Canterbury,  upon  an  assistant  employed  in  the  shop,  was  not  a 
legal  and  proper  service  upon  the  appellant  company,  and  that 
the  justices  had  no  jurisdiction  to  hear  the  information.  They 
overruled  the  objection,  and  held  that  the  summons  had  been 
legally  and  properly  served,  and  thereupon  appellants'  solicitor 
took  no  further  part  in  the  proceedincfs. 

Macmorran,  K.C.  (Bonsey  and  Ricardo  with  him)  for  the 
appellants. — The  service  of  the  summons  here  was  bad.  It  was 
issued  under  the  Summary  Jurisdiction  Acts,  and  should  have 
been  served  in  comformity  with  sect.  62  of  the  Companies  Act, 
1862.  That  section  says  that  any  summons,  notice,  or  other 
document  required  to  be  served  upon  the  company  may  be 
served  by  leaving  the  same,  or  sending  it  through  the  post  in  a 
prepaid  letter  addressed  to  the  company,  at  their  registered 
ofiBce.  [Daklikq,  J. — But  how  would  it  have  been  served  before 
the  Companies  Acts  ?]  Upon  the  proper  officer.  In  Newby  v. 
Van  Oppen  (26  L.  T.  Rep.  164,  at  p.  167 ;  L.  Rep.  7  Q.  B.  293) 
Blackburn,  J.  says :  "  At  common  law  the  service  of  a  writ  upon 
a  corporation  aggregate,  which  ftom  the  nature  of  the  body 
could  not  be  personal,  was  by  serving  it  on  a  proper  officer,  so 
as  to  secure  that  it  came  to  the  knowledge  of  the  corporation, 
and  then  proceeding  by  distress  :  (see  1  Tidd^s  Practice,  121, 
edition  of  1828).  The  2  Will.  4,  c.  39,  s.  13,  and  15  &  16  Vict, 
c.  76,  s.  16,  in  fact  only  re-enact  the  old  law  as  to  what  should  be 
service  on  a  corporation.  The  clerk  or  officer  must  be  in  the 
nature  of  a  head  officer  whose  knowledge  would  be  that  of  the 
corporation/'  He  also  referred  to  Wood  v.  Anderston  Foundry 
Company  (36  W.  R.  918)  ;  Dixon  v.  Wells  (62  L.  T.  Rep.  812 ; 
17  Cox  a  C.  48;  25  Q.  B.  Div.  249).     [Darling,  J. —Newby  v. 

VOL.  ZX.  H 
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Pbabks,      Van  Oppen  {sup,)  was  followed  in  Haggin  v.  Comptoir  d^Escompte 

Limited  ''^^^  respondent  did  not  appear. 

v.  Lord  Alvbbstone,  G.J. — It  seems  to  me  that^  in  the  absence 

EicHABDsoN.  Qf  ai^y  special  legislation  or  rule  dealing  with  the  question  of 

1901.        service  upon  a  limited  company^  the  service  of  a  summons  upon 

a  limited  company  should  be  in  accordance  with  sect.  62  of  the 

Swramaty     Companies  Act,  1862.     It  is  not  unimportant  to  note  that,  when 
Procedure—  deahng  with  friendly  societies,  there  is  a  special  power  given 
SummoM     by  the  Friendly  Societies  Act,  1896,  to  serve  at  a  branch  office. 
under  Food   j^  seems  clear  that  in  the  Supreme  Court  and  in  the  Ooanty 
Act^— Ser^rHee  Courts  process  must  be  served  in  the  way  indicated  by  sect.  62. 
on  registered  The  passages  referred  to — the  one  in  the  judgment  of  Black- 
company,     burn,  J.  in  Newhy  v.   Van  Oppen  (sup.)  and  the  other  in   the 
judgment  of  Cotton,  L.J.  in  Haggin  v.  Comptoir  d'Escompte  de 
Paris  {sup,) — show  that  the  question  is  one  of  substance.     I  do 
not  see  why  criminal  proceedings  should  have  a  more  lax  rule 
than  civil  proceedings.     I  think,  therefore,  that  the  point  wliicli 
has  been  taken  is  a  good  one,  and  that  the  summons  in  this  case 
was  not  properly  served.     I  am  clearly  of  opinion  that  where  a 
person  attends  to  bring  to  the  notice  of  the  tribunal  an  irregu- 
larity of  this  kind,  and  then  withdraws — ^an  act  which  he  is  under 
no  obligation  to  do — that  that  does  not  constitute  an  appearance, 
and  does  not  waive  the  irregularity  of  the  service. 

Appeal  allowed. 
Solicitors :  Neve,  Beck,  and  Kirby, 
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Tuesday,  Nov.  17,  1901. 

(Before  Lord  Alverstone,  C.J.,  Darling  and  Channell,  JJ.) 

Venters  (app.)  v,  Preedman  (resp.).  (a) 

Justice  of  the  peace — Jurisdiction — Second  offence — Bread  Act, 
1822  (3  Geo.  4,  c.  vi.) — Previous  conviction — Dismissal  as 
trivial  offence — Summary  Jurisdiction  Act,  1879  (42  ^  43  Fi'c^. 
c.  49),  s.  16. 

A  previous  conviction  for  the  same  offence  does  not  prevent  a 
magistrate  from  dealing  with  the  case  under  sect.  16  of  the 
Summary  Jurisdiction  Act,  1879,  if  he  considers  the  offence  is 

(a)  Reported  by  W.  D^  B.  Hbrbbrt,  Esq.,  Barristervat-Law, 
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one  of  a  trifling  nature,  and  that,  too,  where  the  statute  creating     Vbntbbb 
the  offence  enacts  certain  'penalties  for  second  and  subseqv^ent    ^^^^^^ 

offences,  

1901. 

C1ASB  stated  upon  an  information   charging  the  respondent         "     ' 
^    for  that  he  being  a  master  baker  did  unlawfully  make  and      peace-- 
bake  bread  on  the  Lord's  Day.  Jurisdiction 

It  was  proved  on  behalf  of  the  appellant  that  the  respondeat     —Second 
was  a  baker  carrying  on  business  within  the  limits  of  the  Act,      py^otw 
and  that  at  5  a.m.  in  the  morning  of  Sunday,  the  21st  day  of  conviction- 
July,  the  respondent  was  causing  bread  to  be  there  baked  in  Diamisaai  as 

his  bakehouse.  42  #  48  Vict. 

It  was  proved  on  behalf  of  the  respondent  that  he  and  all  c.  49, «.  16. 
the  persons  employed  by  him  were  of  the  Jewish  persuasion, 
that  they  always  ceased  baking  operations  on  Friday  at  midday, 
that  his  premises  were  entirely  closed  on  Saturday  until  8.30 
p.m.,  both  for  baking  and  selling,  and  that  it  was  only  then  that 
any  baking  was  resumed. 

The  respondent  referred  to  sect.  51  of  the  Factory  and  Work- 
shops Act,  1878  (41  Vict.  c.  16),  and  contended  that  upon  the 
principle  of  that  section  no  penalty  should  be  inflicted. 

The  magistrate  was  of  opinion  that,  although  the  charge  was 
proved,  the  offence  was  in  the  particular  case  of  so  trifling  a 
natare  that  it  was  inexpedient  to  inflict  any  punishment,  or  any 
other  than  a  nominal  one,  so  he,  without  proceeding  to  con- 
viction, stated  his  intention  to  dismiss  the  information  under 
sect.  16  of  the  Summary  Jurisdiction  Act,  1879. 

Thereupon  the  appellant^s  solicitor  tendered  evidence  of  a 
previous  conviction  under  sect.  16  of  the  Bread  Act  (3  Geo.  4, 
c.  vi.),  and  contended  that  under  that  Act  the  magistrate  was 
precluded  from  dismissing  the  information  under  sect.  16  of 
the  Summary  Jurisdiction  Act,  1879,  however  trifling  the 
offence,  and  must  inflict  the  full  penalty  for  a  second  offence 
— viz.,  20*. 

The  magistrate  refused  to  receive  this  evidence  and  dismissed 
the  summons  under  sect.  16  of  the  Act  of  1879. 

The  questions  for  the  Court  were  (1)  whether  the  magistrate 
legally  had  the  power  to  dispose  of  the  information  under  sect.  16 
of  the  Summary  Jurisdiction  Act,  1879,  and  (2)  whether,  if 
he  had  such  power,  on  the  facts  of  the  case  he  was  right  in  so 
dismissing  it. 

The  Bread  Act  1822  (3  Geo.  4,  c.  vi.)  provides  by  sect.  16 
that  no  master  exercised  or  employed  in  the  trade  or  calling  of  a 
baker  within  the  prescribed  limits  shall  on  the  Lord's  Day  make 
or  bake  any  bread,  rolls,  or  cakes  of  any  sort  or  kind,  and  that 
every  offender  shall,  for  the  first  offence,  be  liable  to  a  penalty 
of  lOs,,  for  a  second  offence  20s.,  and  for  a  third  or  subsequent 
offence  40«.  This  Act  gives  no  power  to  the  court  to  mitigate 
the  penalties. 
S*  Brown  (C  Edwards  with  him),  for  the  appellant,  referred 
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Venters     to  Murray  y.  Thompson  (60  L.  T.  Rep.  151 ;  16  Cox  C.  0.  554  ; 

Fbeedman    22Q.B.  Div.  142). 

B.  S.  Q.  Renriqvsa  for  the  respondent. 

1901.  Lord  Alyssstone^  C.J. — Tt  is  said  that  the  magistrate  coald 

" —        not  take  the  coarse  he  has  taken  becanse  there  had  been  previous 

^I^^jL      convictions  for  the  same  offence.     I  cannot  see  why  sect.  16  of 

Jwisdietion  the  Summary  Jurisdiction  A.ct,   1879^  should  not  apply  in  the 

—Second     case  of  a  second  conviction.     That  section  says  that :  **  If  upon 

P^^B     *^®  hearing  of  a  charge  for  an  offence  punishable  on  summary 

cGU'oiciiw^--  conviction  under  this  Act^  or  under  any  other  Act^  whether  past 

DUmitial  a$  or  future,  the  court  of  summary  jurisdiction  think  that  thoagh 

4^1^ V'  t  *^®  charge  is  pro7ed  the  offence  was  in  the  particular  case  of   so 

c.  49, 8, 16.    trifling  a  nature  that  it  is  inexpedient  to  inflict  any  punishment, 

or  any  other  than  a   nominal  punishment,  the  court,  without 

proceeding  to  conviction,  may  dismiss  the  information,  and   if 

the  Court  think  fit  may  order  the  person  charged  to  pay  sach 

damages,  not  exceeding  40«.  and  such  costs  of  the  proceedings, 

or  either  of  them,  as  the  court  thinks  reasonable  ";  or  the  Coart 

may  convict    and    discharge    on    sureties    for    appearance    or 

good  behaviour  with  or  without  payment  of  costs  and  damages. 

Why  should  not  these  salutary  provisions  apply  to  the  case  of  a 

second   conviction  ?      If  they   were   only    to   apply   to   a   first 

conviction  the  section  would  have  said  so.     I  think  the  appeal 

must  be  dismissed. 

Darling,  J. — I  am  of  the  same  opinion.  I  cannot  see  why 
sect.  16  should  only  apply  to  a  first  offence.  The  magistrate 
heard  all  the  facts,  and  considered  that  an  offence  had  been 
committed,  but  that  it  was  of  such  a  trifling  nature,  and  he 
therefore  dismissed  the  summons.  It  was  then  said  that  there 
were  previous  convictions.  The  magistrate  said  that,  even 
admitting  that  they  were  all  proved,  he  should  still  think  the 
present  one  trifling,  and  deal  with  it  under  sect.  16.  I  think  if 
all  the  convictions  were  proved  the  magistrate  might  ap  ply- 
Beet.  16. 

Channell,  J. — I  quite  agree.  Previous  convictions  are  only 
to  be  taken  into  consideration  when  considering  whether  or  no 
the  present  offence  is  trifling.  They  do  not  take  away  the 
jurisdiction  of  the  magistrate  to  deal  with  the  offence  under 
sect.  16  if  he  thinks  proper. 

Appeal  dismissed. 
Solicitors  :  Pattinson  and  Brewer  ;  D.  Bomain, 
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KING'S  BENCE  DIVISION. 

Thursday,  Nov.  21,  1901. 

(Before  Lord  Alyerstone,  C.J.,  Darling  and  Ghannell,  JJ.) 

Nash  (app.)  v,  Finlay  (resp.).  (a) 

Local  government  —  Bye-laws  —  Bye-law  prohibiting  wilful 
annoy atice  of  passengers  in  the  streets — Validity  of  bye-law 
— Uncertainty. 

A  bye-law  made  by  a  municipal  corporation  for  the  good  rule  and 
government  of  their  borough  provided  that  "  No  person  shall 
mlfully  annoy  passengers  in  the  streets  " ;  and  other  bye-laws 
made  at  the  same  time  dealt  with  particular  kinds  of  annoy- 
ances in  the  streets. 

Heldj  that  the  bye-law  was  void  for  uncertainty. 

A8E  stated  by  jastices  of  the  peace  for  the  borough  of 
Stafford,  the  question  being  as  to  the  validity  of  a  certain 
bye-law  made  for  the  borough. 

At  a  petty  sessions  held  at  Stafford  for  the  borough  on  the 
8th  day  of  July,  1901,  an  information  was  preferred  by  Finlay, 
the  respondent,  against  Ann  Nash,  the  appellant,  for  that  she, 
the  appellant,  on  the  4th  day  of  July,  1901,  in  the  borough  of 
Stafford,  in  a  public  street  called  Union-street,  unlawfully  did 
wilfally  annoy  the  respondent,  being  then  and  there  a  passenger, 
contrary  to  bye-law  No.  1  of  the  bye-laws  duly  made  for  the  borough 
by  the  council  of  the  borough  on  the  10th  day  of  January,  1882. 

The  information  was  heard  and  determined  by  the  justices, 
who  convicted  the  appellant  of  the  offence,  and  adjudged  her  to 
pay  a  fine  of  40«.,  or  to  suffer  imprisonment  for  one  month. 

The  bye-laws  were  bye-laws  made  for  the  borough  of  Stafford, 
"For  the  good  rule  and  government  of  the  borough,  and  for 
prevention  and  suppression  of  all  such  nuisances  as  are  not 
idready  punishable  in  a  summary  manner  by  virtue  of  any  Act 
in  force  throughout  the  borough,^'  which  at  a  meeting  of  the  town 
coniicil  of  the  borough,  held  on  the  10th  day  of  January,  1882, 
were  duly  made  in  accordance  with  sect.  90  of  the  Municipa) 
Corporations  Act,  1835  (5  &  6  Will.  4,  c.  76),  and  were  allowed 
by  the  Home  Secretary. 

No.  1  of  these  bye-laws  provided  : 

No  person  shall  wilfully  annoy  paasengen  in  the  streets. 

A  penalty  not  exceeding  4Ds,  was  imposed  for  the  breach  of 
any  of  the  bye-laws. 

(a)  Reported  by  W.  W.  Obb,  Esq.,  Barrister-at-Law. 
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Nash  The  complainant^  Finlaj^  stated  in  his  evidence  that  on  the 

••  4th  day  of  tfuly  in  the  aflemoon  he  was  in  Union-street,  and  that 

FiNLAT.     ^j^^  defendant  Nash,  who  was  then  in  her  honse,  came  ont  into  her 

1901.        garden  and  nsed  ahusive  language  towards  him,  and  he  called 

witnesses  in  support  of  his  statements. 

MuviAcipc^        The  defendant  admitted  that  she  was  in  her  garden,  but  denied 
ovemment—  that  she  had  used  any  abusive  language  towards  the  complainant^ 
Annoyance  of  and  Called  witnesses  in  support  of  her  statements, 
^^jj^^f^**      The  defendant  objected  to  the  validity  of  the  bye-law  as  beings 
Uncertainty,  wholly  bad,  and  further  objected  that  the  street  in  which  the 
complainant  was  a  passenger,  althongh  called  Union-street,  was 
not  a  street  within  the  meaning  of  the  bye-law,  it  not  bein^ 
controlled  by  the  council  of  the  borough,  or  open  to  the  public, 
but  was  admittedly  a  footway  leading  from    Qnion-street  and 
terminating  at  a  stream,  and  over  which  the  owners  and  occa- 
piers  on  each  side  of  the  footway  only  had  a  right  of  way  ;  and, 
further,  that,  as  she  was  not  in  a  street  at  the  time  of  com- 
mitting the  alleged  offence,  the  bye-law  bad  no  application. 

The  justices  were  of  opinion  that  the  appellant  had  committed 
an  offence  against  the  bye-law,  and  that  such  bye-law  was  valid 
and  in  force  in  the  borough,  and  they  convicted  the  appellant 
accordingly. 

The  question  of  law  for  the  opinion  of  the  Court  was  whether 
the  bye-law  was  valid,  and  whether  there  was  sufficient  evidence 
to  support  the  conviction. 

W.  Wills  for  the  appellant. — The  conviction  is  bad  on  three 
grounds  taken  for  the  appellant.  With  regard  to  the  first  objec- 
tion, the  bye-law  is  invalid  on  two  grounds.  First,  it  is  a  bye- 
law  which  covers  a  number  of  subject-matters  as  to  which  the 
council  have  no  power  to  make  bye-laws,  and  is  therefore  ultra 
vvres ;  and,  secondly,  even  if  it  is  not  ultra  vires,  it  is  unreasonable 
and  void  by  reason  of  its  uncertainty.  The  bye-laws  were  made 
under  sect.  90  of  the  Municipal  Corporations  Act,  1835,  which 
gave  the  council  of  any  borough  power  "  to  make  such  bye-laws 
as  to  them  shall  seem  meet  for  the  good  rule  and  government  of 
the  borough,  and  for  prevention  and  suppression  of  all  sach 
nuisances  as  are  not  already  punishable  in  a  summary  manner  by 
virtue  of  any  Act  in  force  throughout  such  borough.'*  The 
intention  of  this  section  was  that  no  bye-law  should  be  made  for 
prevention  or  suppression  of  any  offence  which  was  summarily 
punishable  under  any  Act  in  force  in  that  place.  This  bye-law 
deals  with  matters  which  are  punishable  in  a  summary  manner 
by  virtue  of  an  Act  in  force  in  the  borough.  By  sect.  171  of 
the  Public  Health  Act,  1875,  certain  provisions  of  the  Towns 
Police  Clauses  Act,  1847  (10  All  Vict.  c.  89)  are  incorporated  ; 
amongst  others,  the  provisions  ''with  respect  to  obstructions 
and  nuisances  in  the  streets.'^  Amongst  these  incorporated 
sections  is  sect.  28,  which  deals  with  this  very  subject,  and  gives 
a  code  of  offences  which  are  thus  summarily  punishable  within 
the  borough  by  virtue  of  the  Towns  Police  Clauses  Act.     The 
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objection  to  this  bye-law  is^  not  that  in  that  section  wilful  annoy-        Nabu 
ance  of  passengers  in   streets   is   specifically   dealt   with,    but      -  ^^^^ 

that  a  bye-law  in  these  terms  is   wide  enough   to  cover,  and        

obnously  does  cover,  many  of  the  offences  which  are  included  in        1901. 
and  covered  by  that  section.     It  covers  many  things  which  are    _  "T"  _ 
already  punishable  in  that  borough  in  a  summary  manner  by  the    Muni^pal 
Towns  Police  Clauses  Act,  1847,  and  is  therefore  ultra  vires,  government  — 
Next,  the  bye-law  is  too  vague,  and  is  therefore  void.     There  ^n^'^<i'nf^  of 
is  no  case  in  which    a   bye-law    has   been    held    to    be   good  ^**Jtrwe«— **^ 
where    the    offence    has    not    been    specified.       There    is    no  Uncertainty. 
word    more  vague    than    the  word    ^'annoy,^'    and    as    Lord 
Bassell,  C.J.  said  in  Kruse  v.  Johnson  (78  L.  T.  Rep.  647,  at 
p.  650;  (1898)   2  Q.  B.  91,    at  p.  101)  :  ''What  is  to  be  the 
standard  of  annoyance  ?  "     It  is  therefore  void  for  uncertainty  : 
(Johnson  v.  Mayor j  Sfc,^  of  Croydon,  54  L.  T.  Rep.  295 ;  16  Q.  B. 
Div.  708). 

The  respondent  did  not  appear. 

Lord  Alvbbstonb,  C.J. — ^This  case  has  been  argued  on  one 
side  only,  and  some  little  difficulty  arises  on  that  account.  In 
the  judgment  I  am  about  to  pronounce,  I  must  not  be  understood 
as  saying  that  no  valid  bye-law  could  be  framed  with  the  object 
to  which  this  bye-law  is  directed.  It  is  possible  that  a  bye-law 
could  be  framed  of  a  general  character  to  carry  out  that  object. 
But  in  this  case  we  have  to  apply  the  test  laid  down  by 
Mathew,  J.  in  Kruse  v.  Johnson  (78  L.  T.  Rep.  at  p.  653 ; 
(1898)  2  Q.  B.  at  p.  108)  :  "  Prom  the  many  decisions  upon  the 
subject  it  would  seem  clear  that  a  bye-law  to  be  valid  must, 
among  other  conditions,  have  two  properties — it  must  be 
certain,  that  is,  it  must  contain  adequate  information  as  to  the 
duties  of  those  who  are  to  obey,  and  it  must  be  reasonable,^'  and 
he  then  gives  authorities  for  that  proposition.  If  this  bye-law 
were  not  open  to  other  objections,  no  doubt  it  would  come 
within  those  words.  But  when  we  look  at  the  other  bye-laws  of 
this  borough^  several  of  them  seem  to  point  to  some  things 
which  are  specifically  said  to  be  annoyances  or  nuisances,  as,  for 
example.  No.  23,  which  says  :  '^  No  person  shall  in  any  street  use 
any  threatening,  abusive,  or  insulting  words  or  behaviour  with 
intent  to  provoke  a  breach  of  the  peace,  or  whereby  a  breach  of 
the  peace  may  be  occasioned  ^' ;  and  No.  24,  which  says :  "  No 
person  shall  use  to  the  annoyance  of  passengers  or  others  any 
syringe,  squirt,  or  thing  of  a  similar  character.^'  Several  of  the 
bye-laws  enacted  at  the  same  time  dealt  with  different  and 
particular  kinds  of  annoyances.  Therefore  it  seems  to  me  that 
the  bye-laws  have  endeavoured  to  deal  with  specific  annoyances, 
and,  that  being  so,  it  is  difficult  to  understand  what  this  par- 
ticular bye-law  was  intended  to  cover  that  is  not  within  the 
ambit  of  the  others.  I  therefore  think  that  this  bye-law  is  not 
valid. 

Dablino,  J. — I  am  of  the  same  opinion. 

Channell,  J. — I  am  of  the  same  opinion.     I  think  we  must 
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Na8u  be  anderstood  to  base  oar  decision  on  the  want  of  certainty  in 

^  this  bye-law.     It  may  mean,  or  perhaps  was  intended  to  mean, 

'  that  the  other  things  specifically  dealt  with  should  be  offences  if 

1901.  done  wilfully.     If  it  said  that,  perhaps  it  might  be  good;  but  in 

~j —  my  opinion  it  does  not  give  an  adequate  intimation  of  what  it 

Municipal  ^*  ^^^^  ^*  intends  to  prohibit.     On  that  ground  I  am  of  opinion 

government—  that  it  is  void  and  should  be  set  aside. 

Annoyance  of  Appeal  allowed. 

^^^^J^*~      Solicitors  for  the  appellant.  Sharpen  Parker,  and  Co.,  for  G.  B. 
Vncmiainty,   Underhill,  Stafford. 


KING'S  BENCH  DIVISION. 

Monday,  Nov.  18,  1901. 

(Before  Lord  Alveestonb,  C.J.,    Darling  and  Channbll,  JJ.) 

Gentbl  (app.)  V.  Eapps  (resp.).  (a) 

Bye-law — Tramway — Use    of  obscene    or     offensive    langttage — 
Validity— Tramways  Act,  1870  (38  &  34  Vict.  c.  78),  t*.  46. 

A  tramway  company,  in  pursuance  of  the  Tramways  Act,  1870, 
made  a  bye-taw  a^  follows :  "  No  person  shall  swear  or 
use  obscene  or  offensive  language  whilst  in  or  upon  any 
carriage     .     .     ." 

Held,  that  the  bye-law  was  valid. 

Strickland  v.  Hayes  (74  L.  T.  Rep.  137;  18  Cox  C.  C.  224; 
(1896)  1  Q.  B.  290)  considered. 

CASE  stated  upon  an  information  preferred  by  the  appellant 
against  the  respondent  for  that  he,  being  in  or  upon  a 
carriage  using  a  tramway,  unlawfully  used  obscene  or  offensive 
language,  contrary  to  the  bye-laws  made  in  pursuance  of  the 
Tramways  Act,  1870. 

By  the  Tramways  Act,  1870  (33  &  34  Vict.  c.  78),  s.  46 : 

Subject  to  the  proyision  of  the  special  Act  authorising  any  tramway,  and  this  Act 
the  local  authority  of  any  district  in  which  the  same  is  laid  down  may  from  time  to 
time  make  regulations  as  to  the  following  matters :  The  rate  of  speed  to  be  obeerred 
in  traTelling  upon  the  tramways ;  the  distances  at  which  carriages  using  the  tram* 
ways  shall  be  allowed  to  follow  one  after  the  other ;  the  stopping  of  carriages  using 
the  tramway ;  the  traiffic  on  the  road  In  which  the  tramway  is  lai£ 

(a)  Reported  by  W.  db  B.  Hsbbbrt,  Esq.,  Barrister-at^Law. 
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The  promoters  of  uiy  tramway  and  their  lessees  may  from  time  to  time  make  Qxntsl 

regulations  for  preyenting  the  commission  of  any  noisance  in  or  upon  any  carriage,  t^. 

or  Bgsinsfe  any  premises  belonging  to  them,  for  regulating  the  travelling  in  or  npon  Raffs. 

any  catriage  belonging  to  them,  and  for  better  enforcing  the  obserTance  of  all  or  any  

of  iDch  regnlations,  it  shall  be  lawfol  for  snoh  local  authority  and  promoters  respec-  1901. 

tJTslj  to  make  bye-laws  for  all  or  any  of  the  aforesaid  purposes,  and  from  time  to  

time  repeal  or  alter  such  bye-laws  and  make  new  bye-laws,  provided  that  such  bye-  Bye-laws 

lavs  be  not  repugnant  to  the  laws  of  that  part  of  the  United  Kingdom  where  the  Tramcar 

same  are  to  have  effect.  (Jm  of  obscene 

Notice  of  the  making  of  any  bye-laws  under  the  proTision  of  this  Act  shall  be  ^,1^  offensive 

pabUahed  by  the  local  authority  or  the  promoters  making  the  same  by  advertise-  language 

mentB.    .    .    .  Validity— 

33  ^  34  Vict, 

Bye-lawa    duly  made^  allowed,  and  published  in  1877,  were   c.  78,«.  46. 
proved  and  put  in  evidence  before  the  justices.     No.  6  was  as    ' 
follows : 

No  person  shall  swear  or  use  obscene  or  offensive  language  whilst  in  or  upon  any 
carriagB,  or  commit  any  nuisance  in  or  upon  or  against  any  carriage,  or  wilfully 
interfere  with  the  comfort  of  any  passenger. 

The  clauses  "  with  respect  to  obstructions  and  nuisances  in 
streets"  of  the  Towns  Police  Clauses  Act,  1847  are  in  operation, 
and  apply  to  the  whole  of  the  city  and  county  of  Bristol,  as  to 
which  sect.  28  contains  the  following  provision  : 

Every  person  who  in  any  street,  to  the  obstruction,  annoyance,  or  danger  of  the 
reaideDts  or  passengers,  commits  any  of  the  following  offences,  shall  be  liable  to  a 
penalty  .  .  .  (that  is  to  say)  .  .  .  Every  person  who  publicly  offers  for  sale 
or  diatribution,  or  exhibits  to  public  view  any  profane,  indecent,  or  obscene  book, 
paper,  print,  drawing,  painting,  or  representation,  or  sings  any  profane  or  obscene 
song  or  ballad,  or  uses  any  profane  or  obscene  language. 

A  local  and  personal  Act  declared  to  be  a  public  Act,  received 
the  Royal  assent  on  the  19th  day  of  June,  1840,  intituled  ''  An 
Act  for  regulating  the  buildings  and  party  walls  within  the  city 
and  county  of  Bristol,  and  for  widening  and  improving  several 
streets  within  the  same,^'  is  still  in  operation  in  the  city.  One 
section  of  which  enacts  : 

That  every  person  who  within  the  said  city  and  county  shall  be  guilty  of  any  of  the 
following  offences,  sball  be  liable  to  a  penalty  .  .  .  (that  is  to  say)  .  .  . 
Every  person  who  shall  sell  or  distribute  or  offer  for  sale  or  exhibit  to  public  view 
any  profane,  indecent,  or  obscene  book,  paper,  drawing,  painting,  or  representation,  or 
aing  any  profane,  indecent,  or  obscene  song  or  ballad,  or  write  or  draw  any  indecent  or 
obaeene  word,  figure,  or  representation,  or  use  any  profane,  indecent,  or  obscene 
language  to  the  annoyance  of  the  inhabitants  or  passengers. 

It  was  proved  by  a  conductor  of  the  tramway  company  that  at 
9.45  a.m.  on  the  29th  day  of  July  last,  when  his  tramcar  was 
near  Ashton-gate,  in  Bristol,  the  respondent  got  on  the  carriage, 
and  when  he  was  asked  for  his  fare  that  he  said  to  the  conductor, 

"You  are  a  blackleg  lot  of  b s  here;    you  ought   to   be 

chucked  off  the  cars.'^ 

The  uttering  of  these  words  was  not  disputed. 

The  conductor  also  proved  that  there  were  two  other  passengers 
on  the  car  on  the  front  seat  who  did  not  hear  the  words  and  who 
made  no  complaint. 

A  dispute  had  arisen  between  the  tramway  company  and  some 
of  their  servants,  and  the  words  objected  to  had  reference  to  the 
dispute. 
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Gbntel  The  justices  found,  as  a  fact  (so  far  as  it  was  a  matter  of  fact) 

^  ^'  and  as  a  matter  of  law  (so  far  as  it  was  a  matter  of  law)  that  the 

'      words  were  obscene  and  were   actually  "  offensive   language,^' 

1901.        considering  to  whom  they  were  spoken. 

_  "r~  _        No  objection  was  taken    to   the   information   on   account   of 

Tram^r—    duplicity,  but  if  any  such  objection  had  been  taken  the  justices 

Use  of  obscene  would  have  amended  the  same  by  dividing  the  allegations,  and 

and  offensive  would  have  heard  the  case  or  taken  it  as  two  cases  as  if  there 

VodiiUu—  were  separate  charges,  one  for  using  obscene  and  the  second 

33  <f>  34  Vict,  for  offensive  language. 

c.  78, 8, 46.  It  was  contended  on  behalf  of  the  respondent  that  the  bye-law 
under  which  the  respondent  was  summoned  was  ultra  vires  on 
the  following  grounds  :  (a)  That  it  went  beyond  the  provisions 
which  gave  power  to  the  promoters  to  make  bye-laws,  as  that 
power  was  simply  to  prevent  the  commission  of  any  "nuisance'^ 
upon  a  carriage  ;  (6)  that  the  word  "  nuisance  ''  had  a  technical 
meaning,  and  would  not  include  swearing  or  the  use  of  obscene 
or  offensive  language ;  (c)  that  the  bye-law  was  unreasonable 
because  it  prohibited  using  obscene  and  offensive  words,  which 
words  were  not  necessarily  when  uttered  a  criminal  offence,  and 
could  not  be  made  crimes  except  by  the  express  words  in  a 
statute ;  (d)  that  the  Act  of  1870  contained  a  proviso  that  the 
bye-laws  were  not  to  be  repugnant  to  the  laws  of  that  part  of 
the  United  Kingdom  where  they  were  to  have  effect,  whereas 
this  bye-law  was  repugnant  to  the  provisions  of  the  Towns  Police 
Clauses  Act,  1847,  and  the  hereinbefore  mentioned  local  or 
personal  Act,  inasmuch  as  the  words  "  to  the  obstruction,  annoy- 
ance, or  danger  of  the  residents  and  passengers,"  and  *'  to  the 
annoyance  of  the  inhabitants  and  passengers  "  were  omitted  from 
the  bye-law ;  (e)  that  the  evidence  had  gone  so  feir  as  to  prove 
that  no  person  had  been  annoyed  or  complained,  and  that  the 
only  person  who  heard  the  words  was  the  conductor  to  whom 
they  were  specially  addressed  ;  (/)  that  the  bye-law  created  new 
offences,  viz.,  "  swearing  or  using  offensive  language  "  which 
when  committed  would  not  be  mala  in  se,  and  could  only  be  pro- 
hibited by  Act  of  Parliament,  such  as  19  Geo.  2,  c.  21,  and  that 
the  penalty  under  that  statute  was  limited,  and  could  not  be 
extended  by  any  bye-law ;  (g)  that  a  bye-law  containing  such 
a  vague  term  as  "  offensive  language "  which  might  if  valid 
render  merely  slanderous  words  punishable  on  summary  convic- 
tion, must  be  ultra  vires,  and  Strickland  v.  Hayes  (74  L.  T.  Rep, 
137;  18  Cox  C.  C.  244;  (1896)  1  Q.  B.  290)  was  cited. 

It  was  contended,  on  behalf  of  the  appellant,  (1)  That  the 
offence  of  swearing  or  using  obbcene  language  could  be  made  the 
subject  of  a  bye-law  when  committed  on  a  tramcar,  and  Burnett 
V.  Berry  (74  L.  T.  Rep.  494;  18  Cox  C.  C.  325  ;  (1896)  1  Q.  B. 
641)  was  cited  to  show  that  what  might  not  in  itself  be  malum 
in  se  {e,g,  betting)  might  be  prohibited  by  a  bye-law  in  connec- 
tion with  persons  resorting  to  a  public  place,  and  that  a  tramcar 
was  ^  place  to  which  the  public  resorted  as  passengers,  and  as 
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such  they  were  not  to  be  sabjeoted  to  anything  offensive  or  likely      G«nt«l 
to  become  a  nuisance^  and,  moreover,  as  passengers  they  were  ^' 

not  allowed  to  use  offensive  words  or  to  be  a  nuisance  to  others ;         ' 

(2)  that  tramway  carriages  were  like  railway  stations  and  railway       1901. 
carriages  and  to  be  specially  regarded  as  to  superior  privileges         ~'  ^ 
in  the  shape  of  bye-laws  and  regulations  that  would  not  apply  to    xramcar^ 
the  open  streets,  and  that  the  passengers  paid  for  their  seats  and  Use  of  ob$cene 
were  to  be  specially  protected  from  what  mierht  not  be  an  actual  «»*<*  offennive 
nuisance  in  a  public  street  where  persons  were  free  to  go  away    yfJidiL^ 
or  turn  aside,  but  which  would  be  an  annoyance  from  a  fellow  33  ^  34  viei. 
passenger ;     (3)  that  the  case  of  Mantle  v.  Jordan  (75  L.  T.  Rep.    c.  78, ».  46. 
652;  18  Cox  CO.  467;  (1897)   1  Q.  B.  248)  had  modified  the 
case  of  StricJcland  v.  Hayes  (sup.)  and  a  more  liberal  interpreta- 
tion should  now   be   given ;  (4)    that   the    bye-law    was  good 
and  within    the    powers     conferred    by    statute,    inasmuch  as 
the  company  or  promoters  had  thereby  power  to  prevent  their 
servants     and     their    passengers    from     being     annoyed     by 
such  a   nuisance   as    a  person  becoming   a    passenger  for  the 
purpose  of  saying  offensive  words,  as  in  this  very  case ;  and  to 
prevent  a  person  from  committing  a  nuisance  which  might  deter 
other  persons  from  becoming  passengers  in  their  carriages,  and 
from  molesting  or  interfering  with  their  officials  in  the  discharge 
of  their  duties :  {Lowe  v.  Volp,  74  L.  T.  Rep.  143 ;  18  Cox  C.  C. 
258 ;  (1896)  1  Q.  B.  256,  and  Hanks  v.  Bridginan,  74  L.  T.  Rep. 
26;  18  Cox  C.  C.  224;    (1896)  1  Q.  B.  253) ;  (5)  that  the  con- 
dactor  did  not  cease  to   be  a  person  and  one  of  the  public,  and 
that  he  was  himself  necessarily  a  passenger,  and  that  the  words 
were  especially  offensive  and  annoying  to  him  ;  (6)  that  the  bye- 
law  was  within  the  power  which  the  company  had  as  promoters 
for  "  regulating  the  travelling  in  or  upon  any  carriage  belonging 
to  them/' 

In  reply  for  the  respondent  it  was  contended  that  the  com- 
pany could  only  make  bye-laws  as  to  passengers,  for  the  pre- 
vention of  any  ^'  nuisance/'  a  term  well  understood  to  mean 
annoyance  to  the  public  generally,  and  not  to  special  individuals, 
and  Thomas  V.  Suiters  (81  L.  T.  Rep.  469;  (1900)  I  Ch.  10)  and 
Kruse  v.  Johnson  (78  L.  T.  Rep.  647;  (1898)  2  Q.  B.  91)  were 
cited. 

The  justices  came  to  the  conclusion  that  they  were  bound  by 
the  decision  in  Strickland  v.  Hayes  (74  L.  T.  Rep.  137;  (1896) 
1  Q.  B.  290),  and  as  no  such  words  as '^  to  the  annoyance  of 
passengers''  were  embodied  in  the  bye-law,  it  should  be  con- 
sidered to  be  ultra  vires.  They  consequently  dismissed  the 
information. 

Macmorrany  K.C.  (ff.  H.  Gregory  with  him)  for  the  appellant. 
— The  magistrates  here  have  held  that  the  bye-law  is  ultra 
vires.  It  is  contended  that  as  by  the  Tramways  Act,  1870, 
in  pursuance  of  which  this  bye-law  was  made,  the  bye-law 
is  not  to  be  repugnant  to  the  laws  of  that  part  of  the  United 
Kingdom  where  the  same  is  to   be   in  force,   the  bye-law  in 
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Gbntxl      qaestion  is   bad^  as  it  is   repagnant  to  both  the  Towns  Police 
^-  Clauses  Act,  1847,  and  the  Local  Bristol  Act  of  1840,  which  are 

*      in  force  in  the  city  of  Bristol.     But  in  a  bye-law  like  this  which 

1001.        applies  to  tramcars,  the  omission  of  the  words  ''to  the  annoy- 

■" —        ance  of  passengers  "   does  not  render  the  bye-law  invalid.     It  is 

Tramclr^    Very  different  to  the  bye-law  in  the  case  of  Strickland  v.  Hayes 

Use  of  obicefu  (74  L.  T.  Rep.   137;  18  Cox  C.  C.  244;  (1896)  1  Q.  B.  290). 

andoffennve  He   also  referred  to  Thomas  v.  Suiters  (81  L.  T.  Rep.  469; 

r'wd'^II    (1900)  1  Ch.  10),  White  v.  Morley  (80  L.  T.  Rep.  761 ;  (1899)  2 

83  fB4VieL  Q.  B.  34),  Burnett  v.  Berry  (74  L.  T.  Rep.  494;  18  Cox.  C.  C. 

e.  78,«.46.   325;  (1896)  1  Q.  B.  64),  Mantle  v.  Jordan  (75  L.  T.  Rep.  552; 

18  Cox  C.  C.  467;  (1897)  1  Q.  B.  248),  Kruse  v.  Johnson  (78 

L.  T.  Rep.  647;  (1898)  2  Q.  B.  91).     This  bye-law  does  not 

affect   the  streets   bat   only  the   tramcars.      Many  things   are 

nuisances  in  tramcars  which  would  not  be  so  in  a  street.     In 

order  to  make  a  bye-law  repugnant  to  the  statute  you  must  show 

they  both  deal  with  the  same  subject-matter  in  a  different  way. 

Here  the  statute  gives  the  bye-law  making  body  the  power  of 

making  bye-laws  for  preventing  the  commission  of  any  nuisance 

in  a  tramcar,  and  the  bye-law  here  merely  declares  that  certain 

things  are  nuisances.     The  bye-law  is  therefore  intra  vires  and 

good. 

Schiller  for  the  respondent. — A  bye-law  is  bad  if  it  creates  a 
new  offence,  as  it  cannot  increase  or  decrease  the  existing  law. 
This  bye-law  enables  the  tramway  company  to  place  their  cars 
upon  the  same  footing  as  a  public  street.  This  power  is  given 
by  the  Tramway  Act,  1870,  and  if  it  was  not  for  that  statute 
they  would  be  private  property.  The  statute  makes  the  bye-law 
apply  to  the  tramcars.  Unless  the  offence  falls  within  the 
Profane  Acts,  1745  (19  Geo.  2,  c.  21),  the  offence  must  rest  on 
the  bye-law  which  makes  language  like  this  a  nuisance.  The 
bye-laws  here  make  the  car  a  public  place.  [Lord  Alvsbstone, 
C.J. — Would  not  your  argument  apply  to  the  betting  cases  ?] 
Hardly  so,  for  those  bye-laws  are  made  under  the  Municipal 
Corporations  Act,  1882,  which  is  very  wide,  and  almost  enables 
the  authority  to  create  a  new  offence.  There  is  nothing  of  this 
kind  in  the  Tramways  Act,  1870.  In  Kruse  v.  Johnson  [sup.)  it 
was  laid  down  that  bye-laws  made  by  private  companies  should 
be  jealously  watched  to  guard  against  their  unnecessary  or 
unreasonable  exercise  to  the  public  disadvantage.     Bye-laws  by 

Sublic  representative  bodies  can  be  ^'  benevolently  ^'  interpreted. 
[ere  the  bye-law  should  be  construed  strictly  against  the  tram- 
way company.  Strickland  v.  Hayes  {sup.)  is  in  point,  and  the 
magistrates  were  right  in  saying  that  this  bye-law  was  ultra 
vires. 

Macmorran,  K.C.  in  reply. 

Lord  Alvbrston£,  C.J. — In  this  case  I  have  no  doubt  that  the 
magistrates  should  have  held  the  bye-law  valid,  and  that  the 
principle  upon  which  they  have  decided  is  not  sound.  If 
mncMaml  ▼•  Hayes  {sup.)  is  to  be  held  as  deciding  more  than 
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that  a  bye-law  cannot  make  an  offence  which  has  been  created      Qintil 
by  atatate  into  a  different  offence^  then  that  case  is  not  law.  ^* 

And  I    think    if   the  effect  of  the  decision   is  that   when   the        ' 

Legislature  gives  a  public  anthority  or   company  authority  to        1901. 
make  bye-laws  for  the  prevention  of  nuisances^  they  can  in  no        "T" 
case  make  a  bye-law  defining  a  particular  act,  which  can  be  a    jvcnw^r— 
naisiuce^  to  be  a  nuisance,  and  which  would  not  otherwise  be  a  Use  of  obscene 
nuisance,  it  cannot  now  be  supported.     I  think  Lindley,  L.J.,  in  and  offensive 
dealing  with  this  matter,  meant  that  a  bye-law,  provided  that  it    yal^tv^ 
is  not  repugnant  to  the  law,  may  deal  with  a  matter  with  which  33  ^  34  Vict 
the  law  has  not  already  dealt,  when  he  said  :  "  Looking  at  that    c.  78,  s.  46. 
section,  I  cannot  find  that  it  was  intended  to  give  power  to  make 
bye-laws  creating  any  new  criminal  offence.     Of  course  bye-laws 
mast  do  more  than  merely  reiterate  the  provisions  of  Acts  of 
Parliament,  otherwise  they  would  be  nugatory ;  but  it  is  important 
to  see  that  they  are  strictly  within  the  authority  under  which 
they  are  made/'     I  think  Kruse  v.  Johnson  and  the  betting  cases 
recognise  the  right  of  the  local  authority  which  makes  the  bye- 
law  to  define   and  describe   what    shall   be   a   nuisance  under 
particular  circumstances,  and  it  is  enough  if  the  circumstances 
render  annoyance  certain  or  even  probable,  as  where  a  bye-law 
provided  that  no  pig  should  be  kept  within  100  yards  of  a  house 
in  a  populous  place:     (Wanstead  Local  Board  v.  Wooster,  37 
J.  P.  404).      Here   the    Legislature  has   given   the   tramway 
company,  subject  to  the  approval  of  the  Board  of  Trade,  the 
power  of  making  bye-laws  for  preventing  the  commission  of  any 
nuisance  in  or  upon  any  carriage  belonging  to  them.     I  think  it 
is  quite  within  the  authority  of  the  bye-law  making  body  to  say 
that  particular  things  done  in  a  tramcar,  although  not  nuisances 
elsewhere,  shall  be  forbidden  as  nuisances,  such  as   smoking, 
music,  or  obscene  language.     In  doing  so,  the  tramway  company 
are  acting  within  their  powers,  and  I  cannot  see  that  in  holding 
80  we  are  straining  what  is  laid  down  in  Strickland  v.  Hayes 
(^.),  so  as  to  say  that  as  there  are  no  such  words  as  are  in  the 
Towns  Police  Clauses  Act,  1847,  viz.,  to  the  annoyance  of  the 
passengers,  there  was  no  nuisance.     In  my  opinion  that  Act  was 
not  dealing  with  the  power  to  make  such  special  regulations  as  are 
made  by  the  bye-law  in  this  case,  but  was  dealing  with  offences 
in  the  streets.     I  think  the  case  must  go  back  to  the  magistrates 
to  convict. 

Dabung^  J. — I  am  of  the  same  opinion.  As  to  the  case  of 
Siricklarid  v.  Hayes  [sup,),  after  the  decisions  that  have  been 
given  since,  and  paticularly  Kruse  v.  Johnson  {sup.),  I  do  not 
think  that  it  can  be  regarded  as  an  undoubted  authority.  The 
Tramways  Act,  1870  gives  power  to  the  promoters  of  any 
tramway  to  make  regulations  for  the  preventing  the  commission 
of  any  nuisance  in  or  upon  any  carriage  belonging  to  them,  and 
for  regulating  the  travelling  in  or  upon  any  carriage  belong- 
ing to  them.  Under  that  power  they  made  a  bye-law  which 
provides  that  no  person  shall  swear  or  use  obscene  or  offensive 
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Obntsl     language  wliilst  in  or  upon  any  carriage.     It  is  said  that  that 
^'  bye-law  is  ultra  vires.     I  do  not  think  so.     The  tramway  autho- 

*      rities  could  prohibit  nuisances  on  their  tramcars^  and  the  bye-law 

1901.       enumerates  certain  things  which  amount  to  nuisances.     If  the 

■~  ^    things  CEkUed  nuisances  can  be  reasonably  so  considered,  when 

Tmmcar—    regard   is  had  to  the  place  where  they  are  committed,  then  I 

Use  of  obscene  think  the  bye-law  is  good.     It  must  go  further  than  the  statute 

aiidoffermve  jn  that  it  enumerates  the   things  that  are  nuisances.     In    my 

Validity^   Opinion   the   bye-law   is  sensible  and  reasonable,  although  the 

33  ^  34  Vict,  words  '^  to  the  annoyance  of  passengers  ^'  are  omitted.     It  would 

c.  78, «.  46.    be  intolerable  if  passengers,  beside  being  annoyed  by  language  as 

was  used  in  the  present  case,  should  have  to  be  farther  annoyed 

by  having  to  come  into  Court  and  repeat  such  language.     For 

the  reasons  I  have  stated  I  think  this  bye-law  is  a  good  one. 

Channell,  J. — I  am  of  the  same  opinion.  I  think  that  the 
recent  cases,  such  as,  for  instance,  Kruse  v.  Johnson,  have  settled 
that  where  an  authority  has  power  to  make  bye-laws  to  prevent 
nuisances  they  can  declare  particular  things  to  be  nuisances  in 
particular  places  if  those  things  are  of  a  character  which  may 
possibly  be  a  nuisance.  That  is  because  it  is  for  the  authority 
to  say  under  their  power  of  making  bye-laws  whether  it  is  a 
nuisance  in  the  place  to  which  the  bye-law  applies — e.g.,  in  a 
tramcar.  The  cases  clearly  establish  that  it  is  not  necessary  to  add 
the  words  *'  so  as  to  be  in  fact  a  nuisance.^^  That  is  not  necessary 
where  you  are  specifying  in  the  bye-law  the  particular  place.  If, 
however,  the  bye-law  applied  to  a  large  area  not  uniform  in 
character,  so  that  what  might  be  a  nuisance  in  one  part  of  the  area 
might  not  be  so  in  another  part  of  it,  it  might  be  advisable  to 
insert  the  words.  A  bye-law  is  not  repugnant  to  the  general  law 
merely  because  it  creates  a  new  offence  and  says  that  something 
is  unlawful  which  no  other  law  says  is  unlawful.  It  is  only  when 
it  makes  unlawful  something  which  the  general  law  by  e;ipress 
enactment  or  necessary  implication  makes  lawful.  L  say  by 
"  necessary  implication,^^  because  where  the  Legislature  has 
declared  that  travelling  without  a  ticket  with  intent  to  defraud 
is  an  offence,  a  bye-law  which  left  out  the  words  "  with  intent  to 
defraud  "  was  held  to  be  invalid,  as  repugnant  to  the  general 
law.  Again,  a  bye-law  is  repugnant  to  the  general  law  if  it 
declares  to  be  lawful  what  is  declared  by  the  general  law  to  be 
unlawful.  In  my  opinion  the  bye-law  here  was  not  repugnant 
to  the  general  law  either  express  or  implied. 

Appeal  allowed. 
Solicitors :    Thos.    White  and  Son^  for  Stanley,    Wa^shrough , 
and   Daggett,  Bristol ;  Hnre  nnd  Co.  for  E.  G.  Watson,  Bristol. 
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KING^S  BENCH  DIVISION. 

Nov.  5  and  6,  1901. 

(Before  Lord  Alybbstonb:^  C.J.,  Dabling  and  Channell^  JJ.) 

Stoddaet  (app.)  V,  Hawke  (reap.),  (a) 

Oaming  and  watering — Place  kept,  ^c. — Coupon  issued  from 
English  o^e — Money  sent  abroad— Betting  Act,  1853  (16  ^  17 
Vict,  c,  119),  ss.  1,  4. 

The  appellant  was  the  owner  of  an  office  in  England  from  which 
a  newspaper  wa^  issued  containing  coupons,'  and  also  coupons 
without  the  paper.  Those  coupons,  which  related  to  horse- 
racing  com/petitions  which  had  been  held  to  be  [illegal  in  this 
country,  were  to  be  filled  up  by  the  competitors  and  sent  with 
the  nwney  to  the  offices  of  the  appellant  in  Holland. 

Held,  that  the  office  in  England  was  kept  for  the  purpose  of  money 
being  received  by  the  appellant,  contrary  to  the  Betting  Act, 
1853. 

It  is  not  necessary  that  the  money  should  be  received  at  the  office, 
but  if  the  office  forms  part  of  the  system  whereby  the  money  is 
received,  wherever  it  is  in  fact  received,  that  office  is  within  the 
Act. 

tf^ASE  stated  upon  five  summoDses  chargiog  Joseph  Stoddart^ 
^  the  appellant,  that  he,  being  the  owner  of  a  certain  oflBce 
or  place,  kept  and  used  the  same  at  various  dates  for  the  purpose 
of  moDey  or  valuable  things  being  received  by  or  on  behalf  of 
him  as  or  for  the  consideration  for  an  undertaking  or  promise 
to  pay  or  give  thereafter  on  events  or  contingencies  relating  to 
horse  races  and  football ;  and,  further,  that  he  kept  and  used 
the  same  place  for  the  purpose  of  one  G.  Stoddart  using  it  for 
the  same  purposes. 

The  following  facts  were  proved  or  admitted  : — 

On  and  between  the  dates  specified  in  the  summonses  the 
appellant  was  the  owner  of  an  ofiice  in  the  city  of  London,  and 
also  the  registered  proprietor  of  a  newspaper  called  Sporting 
Luck.  The  oflSce  was  the  principal  office  at  which  the  newspaper 
was  published  and  the  business  thereof  conducted. 

Copies  of  the  newspaper  were  put  in  evidence  at  the  hearing, 
as  was  also  one  of  the  posters  of  the  newspaper. 

The  copies  contained  advertisements  relating  to  sporting 
coupon  competitions,  and  copies  of  coupons  called  "  International 
Supplement,^'  which  accompanied  the  copies  of  the  newspaper, 
were  also  put  in  evidence. 

(a)  Reported  hj  W.  pB  B,  Q£B1WBT,  Eb<|.,  BtgriBter-aVl^a^i 
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Stoddabt        The  coupons  were  procurable  at  the  office  by  intending  com- 
*•  petitors,  either  with  or  separately  from  the  newspaper,  free  of 

charge. 

1901.  All  the  coupons  filled  up  and  dispatched  by  the  competitors, 

^— ^^  together   with   the    remittances    accompanying   them  were,   in 

wagering--   accordance    with   the  instructions  in    the   advertisements    and 

Place  icepty    coupous,  addressed  to  Sporting  Luck,  Middelburg,  Holland^  and 

4'c,—Cowpon  in  one  of  the  issues  of  the  newspaper  remittances  were  to  be  made 

^M^hoMce  P^y*^l6  *o    the  appellant,    but  in  the  subsequent  issues   to  G. 

—  Money  tent  Stoddart. 

abroad--'  It  was  proved,  however,  that  subsequently  to  that  issue 
^\l^'^  ^1^4  remittances  in  the  form  of  postal  orders  were  sent  in  registered 
'  '  *  *  envelopes  addressed  to  J.  Stoddart,  Sporting  Luck,  Middelburg, 
Holland,  payable  to  the  appellant,  and  were  accepted  for  the 
competitions  as  well  as  those  made  payable  and  sent  to  G. 
Stoddart.  It  was  further  proved  that  between  the  8th  day  of 
March  and  the  3rd  day  of  April,  1901,  the  authorities  at  the 
General  Post  Office  cashed  postal  orders  payable  either  to  the 
appellant  or  to  G.  Stoddart,  and  returned  from  Holland, 
amounting  to  96832.,  and  that  between  the  28th  day  of  February 
and  the  3rd  day  of  April  there  were  87,556  of  such  orders. 
It  was  also  proved  that  English  postal  orders  are  not  payable  in 
Hollaud,  and  cannot  be  cashed  except  in  this  country.  Among 
the  postal  orders  produced  by  the  postal  authorities  as  having 
been  returned  for  payment  through  Dutch  bankers  with  whom 
G.  Stoddart  had  an  account  were  numerous  orders  identified 
as  having  been  sent  to  the  appellant  and  G.  Stoddart  for  the 
competitions. 

A  copy  of  the  London  Gazette  of  the  19th  day  of  March,  1901, 
was  produced  by  the  prosecution,  which  contained  an  announce- 
ment of  the  dissolution  of  the  partnership  previously  existing 
between  the  appellant  and  his  son  G.  Stoddart,  as  Turf  accoun- 
tants at  Middelburg,  as  from  the  14th  day  of  March,  1901. 

It  was  proved  that  G.  Stoddart  was  between  twenty-one  and 
twenty- two  years  of  age,  and  that  he  had  previously  assisted  the 
appellant,  his  father,  at  10,  Bed  Lion-court,  Fleet-street,  where 
he  also  carried  on  a  betting  business  under  the  style  of  J.  and  H. 
Drew,  being  guaranteed  by  the  appellant,  his  father. 

It  was  proved  that  the  competitions  for  which  the  moneys 
were  received  were  in  some  cases  in  respect  of  horse  races  and  in 
others  football  matches,  and  that  they  were  described  in  the 
newspaper  as  Sporting  Luck  contests,  and  that  the  address  in 
Holland  was  given  as  Sporting  Luck,  Middelburg,  Holland. 

It  was  proved  that  one  of  the  prize-winners  received  his  prize 
by  a  cheque  drawn  by  George  Stoddart,  and  dated  the  22nd  day 
of  March,  1901,  on  an  account  in  his  name  at  the  London  and 
South-Western  Bank,  Fleet-street. 

Upon  the  above  facts  counsel  for  the  appellant  contended  (1) 
that  in  order  to  bring  the  case  within  the  Act  it  was  necessary 
to  prove  that  the  appellant  had  kept  or  used  the  office,  10,  Bed 
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Lion-court,  Fleet-street^  for  the  parpose  of  money^  &c.,  being  Stosdabt 
received  by  the  appellant  at  that  office ;   (2)  that  there  was  no  ^- 

eTidence  that  the  appellant  kept  the  office  for  the  receipt   of         ' 

money,  &c.,  by  him  within  the  meaning  of  the  Act ;  (3)  that  the        1901. 
receipt  of  money,  Ac,  to  be  within  the  Act  most  be  a  receipt  at        "; —  ^ 

the  time  the  bet  was  made  and  the  promise  to  pay  given,  or,  toa^«r^— 

at  all  events,  before  the  events   the  subject  of  the   competition  Place  kept, 

had  come  off.  4^c.— Coupon 

Counsel  for  the  respondent  contended  (1)  that  the  sending  of  sngiish^Ree 
moneys,  &c.,  to  the  appellant  and  his  son,  George  Stoddart,  by  —  Money  eent 
the  way  of  Middelbnrg,  the  bulk  being  in  the   postal  orders     okroad—- 
which   can  only  be    cashed  in    this    country,    was    merely    a  ^  ifj^L  1  i. 
subterfuge ;  (2)  that  if  the  receipt  of  the  moneys,  &c.,  by  the 
appellant  or  any  person  acting  on  his  behalf  had  not  been  proved, 
the  real  gist  of  the  offence  created  by  the  statute  is  the  opening 
and  keeping  of  a  house  (as  advertised  in  Sporting  Luck  and  the 
coapons)  for  the  purposes  which  it  forbids. 

The  following  reported  cases  were  referred  to:  Bowes  v. 
Fmwick  (L.  Rep.  9  C.  P.  339),  Cox  v.  Andrews  (12  Q.  B.  Div. 
126),  Reg.  v.  Brown  (1895)  1  Q.  B.  119),  and  Davis  v.  Stephenson 
(62L.  T.  Rep.  486). 

The  magistrate  found  as  a  fact  that  George  Stoddart  was 
acting  at  Middelburg  as  the  agent  for  or  as  jointly  interested 
with  the  appellant  in  the  receipt  of  moneys,  &c.,  posted  to 
Middelburg  as  described.  He  also  found  that  the  appellant  in 
fact  had  himself  received  some  of  the  postal  orders,  and  he 
held  that  the  office,  10,  Red  Lion-court,  Fleet-street,  had  been 
opened  and  kept  for  the  purpose  of  money,  &c.,  being  received 
contrarv  to  16  &  17  Vict.  c.  119. 

He  accordingly  convicted  the  appellant  upon  ea^ch  of  the  five 
sammonses. 

By  the  Betting  Act,  1858  (16  &  17  Vict.  c.  119),  s.  1  : 

No  house,  office,  room,  or  other  place  shall  be  opened,  kept,  or  used  for  the  purposes 
of  the  owner,  occupier,  or  keeper  thereof  or  any  person  procured  or  employed  by  or 
acting  for  or  on  behalf  of  such  owner,  occupier,  or  keeper,  or  person  using  the  same, 
or  of  any  person  having  the  care  or  management  or  in  any  manner  conducting  the 
bosiness  thereof,  betting  with  persons  resorting  thereto,  or  for  the  purpose  of  any 
money  or  Taluable  thing  as  aforesaid  aa  or  for  the  consideration  for  any  assurance, 
nndertaking,  promise,  or  agreement,  expressed  or  implied,  to  pay  or  give  thereafter 
sny  money  or  Taluable  thing  on  any  event  or  contingency  of  or  relating  to  any  horse 
noe,  or  other  race,  fight,  game,  sport,  or  exercise,  or  as  for  the  consideration  for 
sseoring  the  paying  or  giving  by  some  other  person  of  any  money  or  valuable  thing 
on  any  such  event  or  contingency  as  aforesaid,  and  every  house,  office,  or  room,  or 
other  place  opened,  kept,  or  used  for  the  purposes  aforesaid  or  any  of  them  is  hereby 
dedared  to  be  a  common  nuisance  and  contrary  to  law. 

And  by  sect.  4 : 

Any  person  being  the  owner  or  occupier  of  any  house,  office,  room,  or  place  opened, 
kept,  or  used  for  the  purpose  aforesaid  or  either  of  them,  or  any  person  acting  for 
or  on  the  behalf  of  any  such  owner  or  occupier,  or  any  person  having  the  care  or 
management  or  in  any  manner  assisting  in  conducting  the  business  thereof,  who  shall 
receive  directly  or  indirectly  any  money  or  valuable  thing  as  a  deposit  on  any  bet  on 
condition  of  paying  a  sum  of  money  or  other  valuable  thing  on  the  happening  of  any 
event  or  contingency  of  or  relating  to  a  horse  race  or  any  other  race,  or  any  fight,  game, 
or  sport,  or  exercise,  or  as  or  for  the  consideration  for  any  assurance,  undertaking, 
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Stoddart  promise,  or  agroemont,  express  or  implied,  to  pay  or  giie  thereafter  any  valuable 

^,  thing  on  any  such  event  or  oontingenoy,  and  any  person  giving  any  acknowledgment, 

Hawkb.  Qote,  security,  or  draft,  on  the  receipt  of  any  money  or  valuable  thing  so  paid  or 

given  as  aforesaid  purporting  or  intended  to  entitle  the  bearer  or  any  other  person  to 

1901.  receive  any  money  or  valuable  thing  on  the  happening  of  any  such  event  or  con- 

tingency  as  aforesaid,  shall  upon  summary  conviction  thereof  before  two  justices  of 

Qaminq  and  ^^®  peace  forfeit  and  pay  such  penalty  not  exceeding  fifty  pounds  as  shall  be  adjudged 

voagering ^y  ^^^^  justices,  and  may  be  further  adjudged  by  such  justices  to  pay  such  costs 

Plaf0  icept  attending  such  conviction  as  to  the  said  justices  shall  seem  reasonable,  and  on  the 

Af,^ Cotti>on  iioiip<^y°i0nfc  of  8Uoh  penalty  and  costs  or  in  the  first  instance,  if  to  such  justices  it 

isstted  from  ^^"'^^  seem  fit,  may  be  committed  to  the  common  gaol  or  house  of  correction  with  or 

EnaUah  oMce  ^^^^^^^  ^^^  labour  for  any  time  not  exceeding  three  calendar  months. 
— Money  sent 

ahroad—  Lord  Coleridge,  K.O.  {N.  Shearman  and  Stutfield  with  him) 
c.  iw  $8  1*4.  ^^^  ^^^  appellant. — No  money  was  received  in  the  house.  All 
that  was  done  in  this  country  was  to  issue  the  coupons  without 
charge.  It  is  necessary  for  the  prosecution  to  show  that  the 
house  was  kept  for  the  purpose  of  money  being  received,  or  that 
money  was  in  fact  actually  received.  The  receiving  cannot  be  a 
continuing  act.  That  is  clearly  shown  by  the  case  of  Davis  v. 
Stephenson  (62  L.  T.  Rep.  436  ;  17  Cox  C.  C.  72  ;  24  Q.  B.  Div. 
529),  where  the  defendant^  who  kept  a  licensed  house^  allowed  a 
person  who  made  bets  near  it  to  deposit  in  the  house  the  money 
received  by  him,  such  money  being  received  by  him  outside  the 
house.  It  was  there  held  that  a  conviction  could  not  be  upheld 
for  permitting  the  house  to  be  used  for  the  purpose  of  money 
being  received  by  way  of  betting.  It  was  also  held  in  Bradford 
V.  Dawson  (76  L.  T.  Kep.  54;  18  Cox  C.  C.  473;  (1897)  1  Q.  B. 
307)  that  a  person  who  uses  a  house  for  paying  bets  which  he 
has  previously  made  elsewhere  does  not  commit  an  offence  under 
sect.  3  of  the  Betting  Act,  1853.  Cox  v.  Andrews  (12  Q.  B.  Div. 
126 ;  53  L.  J.  34,  M.  C.)  decided  that  the  Betting  Act,  1874,  is 
confinrd  to  bets  mentioned  in  the  Act  of  1853 — that  is,  bets 
made  in  any  house,  &c.,  kept  for  betting — and  so  does  not  apply 
to  advertisements  offering  information  for  the  purpose  of  bets 
not  made  in  any  house,  &c.  Mathew,  J/s  judgment  in  the  Law 
Jou/mal  report  is  not  in  the  same  words  as  in  the  Law  Reports, 
but  it  is  in  my  favour.  Phillimore,  J.  in  Stoddart  v.  Argus 
Printing  Company  Limited  confirms  the  opinions  of  Lord 
Coleridge  and  Lord  Esher  in  Davis  v.  Stephenson  and  Mathew,  J. 
in  Cox  V.  Andrews  that  the  ofiice  aimed  at  is  the  office  where 
money  is  received.  The  judgment  of  Lord  James  of  Hereford 
in  Powell  v.  Kempton  Park  Racecourse  Company  (80  L.  T.  Rep. 
538;  (1899)  A.  C.  143),  at  p.  191,  as  to  the  origin  and  scope  of 
the  Act  shows  that  the  preamble  should  be  looked  at  to  see 
what  is  meant  by  the  sections.  The  receipt  mentioned  in  sect.  1 
of  the  Act  of  1853  means  a  receipt  in  this  country,  and  the 
receipt  in  sect.  4  of  that  Act  must  be  the  same  kind  of  receipt — 
namely,  in  this  country.  [Lord  Alvebstone,  C.J. — But  the 
payment  of  the  winner  was  in  this  country.]  Yes;  but  the 
ofi'ence  ia  not  payment  but  receipt. 

Avory  K.C.  {Maclcay  with  him)  for  the  respondent. — ^The  offence 
created  is  money  being  received  by  or  on  behalf  of  the  owner. 
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If  the  house  is  ased  for  the  purpose  of  money  ultimately  getting    Stoddabt 
into  the  hands  of  the  owner  of  such  honse^  then  that  is  within  ?* 

the  words  of  and  the  mischief  aimed  at  by  the  statute.     It  does        

not  matter  that  the  money  comes  by  a  circuitous  route.     [Lord        1901. 
Alyibstonb,  C.J. — I  think  you  must  go  farther  and  say  that  it        ": — 
does  not  matter  whether  the  money  ever  comes  back  at  all.]    tooylrr^^— 
The  contention  of  the  other  side  is  that  the  words  '^  received    Place  kept, 
in  the  house  "  must  be  read  as  in  the  Act.     In  Davis  v.  Stephen-  ^c.-^Ooupcn 
son,  the  publican  was  charged  with  allowing  his  house  to  be  used  EnglUh^^^ 
for  a  purpose  contrary  to  the  Betting  Act^  and  the  Court  held  —Monmf$mit 
that  there  was  no  evidence  that  he  allowed  his   house   to    be     abroad— 
80  used.     The  whole  question  in  Cox  v,  Andrews  was  whether  an  ^  x^  J,  i  4 
advertisement  in  a  newspaper  that  a  correspondent  would  give 
tips  was  an  offence  against  the  Betting  Act,  1874.     He  referred 
to  R.  V.  WoHm  (72  L.  T.  Rep.  29 ;  18  Cox  C.  C.  70 ;  (1895) 
1  Q.  B.  227).  The  first  part  of  sect.  1  of  the  Act  of  1853  requires 
physical  resort,  but  under  the  second  part  all  that  is  necessary  is 
that  the  house,  &c.,  is  used  for  the  purpose  of  enabling  money 
to  be  received.     He   referred   to   Stoddart  v.  Argus  Printing 
Company  (sup,). 

Lord  Goleridgey  K.C.  in  reply. — The  purpose  for  which  the 
house  is  kept  must  be  illegal,  but  keeping  a  house  abroad  for  the 
parpose  of  making  bets  is  not  illegal.  He  referred  to  Maimee  v. 
Persian  In/vestment  Corporation  (62  L.  T.  Bep.  894;  44  Ch. 
Div.  306). 

Lord  Alvbbstons,  C.J. — ^Notwithstanding  the  very  able  argu- 
ment of  Lord  Coleridge,  and  with  the  assistance  of  the  equally 
able  argument  of  Mr.  Avory,  we  are  of  opinion  that  this  con- 
viction ought  to  be  affirmed.  I  adopt,  not  only  am  I  bound  by 
it,  but  I  agree  entirely  with,  the  view  of  the  object  of  the  Act 
expressed  by  Lord  James  of  Hereford  in  the  House  of  Lords  in 
Powell  V.  Kempton  Park  Ba^^ecourse  Company  (80  L.  T.  Bep. 
538 ;  (1899)  A.  C.  143) ,  and  if  it  is  taken  to  be,  as  undoubtedly  it 
is,  at  any  rate  for  our  purpose,  a  true  exposition  of  the  objects 
of  the  Act,  no  one  can  have  the  least  doubt  that  this  particular 
iransaction  is  within  the  mischief  aimed  at.  It  is  only  fair  to 
saj  that  Lord  Coleridge  in  his  argument  did  not  attempt  to  say 
it  was  not,  but  he  said^  I  think  quite  correctly,  you  must  find 
some  language  in  the  Act  of  Parliament  which  without  undue 
straining,  without  construing  it  otherwise  than  the  natural 
meaning  of  language,  would  enable  you  to  do  so,  in  case  of 
doubt  refering  to  the  preamble  in  construing  the  Act.  I  think 
it  right  that  I  should  say  what  I  understand  the  material  part 
of  the  statute  to  be.  This  defendant  is  charged  under  the  second 
part  of  the  statute  that  he  has  kept  a  place,  or  had  care  or 
management  of  a  place,  for  the  purpose  of  money  being  received 
by  and  on  behalf  of  such  persons  for  illegal  consideration — 
namely,  betting  consideration.  The  facts,  as  I  understand  them 
to  be,  are  these :  The  present  defendant  does  carry  on  some 
business  in  Bed  Lion-court,  and  he  occupies  it,  and  from  that 

I  2 


116  CRIMINAL   LAW    CASES. 

Stoddabt    place  Sporting  Luck  is,  I  presame,  published.     I  have  not  looked 
^^'  to  see  it'  it  is  the  registered  office.     At  any  rate^  from  that  place 

'     are  issued^  aod  people  can  get  by  going  there^   the   coupons 

1901.  without  which  the  defendant  cannot  for  this  purpose,  or  would 
"J —  J  ^^^  '^^  *^^®  purpose,  receive  any  of  the  money  at  all.  I  am  not 
wagervng^  going  to  Say,  of  course,  for  the  purposes  of  to-day,  that  there  is 
Place  kept,  any  evidence  of  resorting  by  persons  who  went  there  to  get 
fc—  Coupon  coupons,  becauso  the  defendant  is  not  charged  under  that  section, 
Fn^ho^e  ^^^  ^®  ^^®  °^^  considering  that.  It  seems  to  me  that  the 
—Money  ient  Statute  is  not  to  be  confined  to  the  money  being  received  upon 
ahroadr—  the  place.  I  think,  having  regard  to  the  judgment  in  Powell  v. 
c^id^li  i**i  ^^'^pton  Park  Racecourse  Company  (sup.)  in  the  House  of 
'  '  '  Lords,  we  ought  to  say  the  main  substantial  offence  intended  to 
be  hit  at  by  the  statute  is  keeping  a  place  for  the  purpose  of 
the  owner  or  proprietor  of  that  place  receiving  the  money,  and 
it  would  defeat  the  obvious  intention  of  the  Legislature  if  we 
were  to  add  to  the  words  ''for  the  purpose  of  the  money  or 
valuable  thing  being  received,^'  the  words  ''  being  received  at 
that  place.''  And  I  do  not  think  I  could  put  a  better  illustration 
than  was  put  by  Mr.  Avory  in  argument.  If  the  whole  trans- 
action had  been  carried  on  at  Bed  Lion-court  by  the  issue  of 
coupons,  when  the  coupon  had  been  delivered  to  men  there  with 
a  notice  on  them  or  a  verbal  intimation,  ''  Do  not  pay  the  money 
to  me ;  be  good  enough  to  pay  it  at  the  bank  round  the  corner,'^ 
then,  it  seems  to  me,  if  the  argument  of  Lord  Coleridge  is  true, 
the  proprietor  of  this  particular  place  would  not  be  within  the 
section.  Taking  the  view  that  I  do  of  the  facts,  it  was  a  neces- 
sary part  of  the  system  such  as  was  being  carried  on  there  at 
the  office  at  which  the  coupons  were  issued,  and  formed  a 
necessary  part  of  the  business  and  system  which  is  being  carried 
on — ^namely,  that  this  gentleman,  Mr.  Stoddart,  was  to  receive 
money.  On  the  construction  of  the  section,  I  am  clearly  of 
opinion  that  there  is  evidence  upon  which  the  magistrate  could 
convict.  I  wish  to  say  one  or  two  words  on  the  authorities, 
because  if  there  is  a  decision  against  the  view,  as  I  take  it, 
we  might  not  be  bound  by  it,  but  we  should  have  to  consider 
whether  we  should  not  have  to  take  further  steps  to  have  it 
reviewed.  As  I  read  the  judgment  in  Davis  v.  Stephenson  (62 
L.  T.  Rep.  486;  17  Cox  C.  C.  78;  24  Q.  B.  Div.  529)  it  is 
certainly  not  an  authority  against  us.  There  the  innkeeper  was 
charged,  and  what  was  done  in  that  case  was  that  the  betting 
man  who  collected  his  money  had  gone  to  the  house  where 
he  kept  his  accounts  and  where  the  money  had  been  sent  by  a 
messenger  or  someone  on  his  behalf.  Now  it  is,  of  course,  to  be 
observed  that  the  charge  was  not  against  the  person  who  was 
carrying  on  the  business  of  betting,  but  against  the  keeper  of 
the  house.  It  seems  to  me  that  the  principle  which  I  have 
endeavoured  to  lay  down  upon  the  construction  of  the  statute 
is  that  the  Court  must  be  satisfied  that  the  defendant  has 
permitted  his  house  to  be  used  for  the  purpose  of  receiving  the 


CRIMINAL  LAW   CASES.  117 

money.      I  have  looked  again^  in   consequence   of  what   was   Stoddabt. 
properly  pressed  upon  us  by  Lord  Coleridge,  at  the  fuller  report  *- 

of  the  judgment  of  Lord  Coleridge,  C.J.   in  the   Law  Times        

Reports,  and  I  think  the  submission  is  on  the  very  lines  I  have  1901. 
been  indicating,  because  the  words  are,  "  Now,  Ifc.  Poland  has  "!  ^ 
stated — and  his  case  fails  unless  he  can  show  that  it  was  so —  Jl^^ng— 
that  Hicks  received  the  money  in  the  house  of  Davis,  and  that  Piaoi  hepi, 
Davis  suffered  his  house  to  be  used  for  the  purpose  of  Hicks  fc.— Coupon 
receiving  his  money  therein^  and  Mr.  Poland  admits  that,  unless  jsngHgi^jg^ 
the  facts  of  the  case  will  make  out  that  conclusion,  in  point  of  — JToiMy  cmi 
law  this  conviction  is  bad/'  I  point  out  it  is  not  the  mere  ohroad— 
receipt  or  handling  of  the  money  in  the  house  of  Davis,  but  that  l\\^^Ui*^ 
Davis  suffered  his  house  to  be  used  for  the  purpose  of  Hicks 
receiving  the  money  therein,  and  if  yon  look  at  the  shorter 
judgment  in  the  Law  Beportt,  where  it  is  much  condensed,  you 
read :  ^'  After  having  received  the  money  he  sent  it  into  the 
tavern  by  a  messenger  by  an  arrangement  with  the  defendant, 
and  there  he  resumed  possession  of  it ;  but  there  is  no  pretence 
for  saying  that  he  received  it  in  the  tavern/'  If  I  am  right, 
the  broad  test  which  I  have  endeavoured  to  lay  down  with 
regard  to  the  mischief  aimed  at  in  the  section  is  obvious.  The 
mere  permission  by  a  third  person  that  the  house  may  be  used 
by  a  bookmaker  to  make  up  his  accounts  and  handle  his  money 
after  the  money  had  been  received  would  be  no  essential  part  of 
the  system  whereby  the  bookmaker  or  the  betting  man  was 
enabled  to  get  hold  of  the  money.  In  other  words,  it  would 
not  be  for  the  purpose  of  money  being  received,  because,  if  we 
look  at  the  case  of  Cox  v.  Andrews  (12  Q.  B.  Div.  126;  53 
L.  J.  34,  M.  C.) — it  is  strange  that  there  again  is  a  variation  in 
the  two  reports — in  the  Law  Journal  report  Mathew,  J.  does 
seem  to  use  the  words :  "  Cockburn^s  Act  was  directed  to 
suppress  betting  houses,  as  appears  from  the  preamble,  and  the 
keeping  of  such  houses  and  receiving  money  in  advance  in  them 
is  prohibited.''  It  is  perfectly  obvious  that  what  my  learned 
brother  Mathew  was  deciding  was  not  necessary  for  the  purposes 
of  the  case,  but  perhaps,  again,  it  is  not  unimportant.  That 
was  one  of  the  objects  which  the  Act  was  intended  to  hit^  but 
you  will  notice  the  words  *^  receiving  money  in  advance  in  them  '' 
is  not  in  the  judgment  in  the  Law  Reports,  but  the  particular 
passage  is  considerably  altered  in  one  sense.  ''  The  Betting 
Act,  1853,  was  intended  to  suppress  betting  houses,  and  it  pro- 
hibits the  use  of  any  house,  office,  room,  or  other  place  opened, 
kept,  or  used  for  the  purpose  of  betting,  and  imposes  a  penalty 
on  the  person  who  keeps  such  a  house."  That  is  the  corre- 
sponding passage.  Of  course,  what  my  learned  brother 
Mathew,  J.  says  is  quite  true  with  regard  to  one  of  the  matters 
which  was  intended  to  be  stopped  by  this  Act.  I  do  not  think 
anyone  can  suggest,  at  any  rate  I  do  not  think  we  ought  to 
hold,  that  it  is  an  exhaustive  statement  and  that  the  words  there 
are  an  authority  that  unless  the  money  was  actually  received  in 
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Stoddabt    the  honse^  although  the  hoase  is  necessary  on  the  facts  for  the 

**  pnrpose  of  the  receipt  of  money^  no  offence  has  been  committed* 

^^"'     The  other  authorities  which  have  been  cited  to  us  do  not  bear 

1901.       directly  upon  the  point.     I  am  glad  to  be  able  to  come  to  thiB 

conclusion y  though  I  do  not  say  it  is  a  case  that  is  absolutely 

^wH^V^  plain.     That  it  is  a  system  within  the  mischief  of  the  Act,  by 

PloM  hepty    which  great  mischief  and  irreparable  mischief  is  done,  is  obvioas 

^c— Coupon  from  the  facts  stated  in  this  case.     Coming  to  the  conclasion,  as 

^alth^mee  ^  ^^'  ^^^^  *^®  ™*^^°  offence  intended  to  be  struck  at  is  the 

I^Moneytlmt  keeping  of  a  place,  localising  a  business,  to  enable  the  proprietor 

obroad---     of  that  place  of  business  to  receive  the  money,  I  am  of  opinion 

^^fj'^^^i'  that  the  magistrate  came  to  a  right  conclusion,  and  that  this 

c.  119,  M.  1,4.  ...  1.  "L        i»  J 

conviction  must  be  amrmed. 

Dabling,  J. — I  am  of  the  same  opinion.  The  words  of  the 
Act  are :  '^  Using  this  place  for  the  purpose  of  any  money  or 
yaluable  thing  being  received  by  or  on  behalf  of  such  owner  '* ; 
and  the  contention  of  the  appellant  is  that  it  is  not  forbidden  to 
do  what  he  does,  because  he  does  not  receive  the  money  in  that 
house,  nor  indeed  in  England.  Has  he  done  so.  He  has  been 
convicted,  in  my  opinion  rightly,  and  has  not  evaded  the  statute, 
and  it  is  admitted  by  Lord  Coleridge  himself  that  what  the 
appellant  does  is  really  within  the  mischief  aimed  at  by  the  Act. 
If  it  had  been  pointed  out  to  the  Legislature  that  anybody  would 
ingeniously  contrive  to  do  what  the  appellant  has  done,  they 
would  have  used  other  words  to  prevent  it,  and  therefore  Lord 
Coleridge  calls  this  a  casus  omissus.  I  do  not  think  it  is.  I 
think  the  words  are  wide  enough.  They  do  not  say  the  money 
must  be  received  in  the  house.  Lord  Coleridge  has  been  able 
to  quote  one  or  two  passages  from  which  it  might  be  supposed 
that  some  of  the  learned  judges  have  thought  it  ought  to  be 
received  in  the  house.  I  do  not  think  so.  I  do  not  think  they 
were  saying  so  as  a  part  of  their  decisions,  at  all  events.  Bat 
these  words  are  not  in  the  statute.  Why  should  we  read  them 
in  ?  I  have  heard  no  reason  why  we  ought  to  construe  this 
statute  to  make  betting  easier,  and  it  is  notorious  that  the 
amount  of  harm  which  is  done  in  this  country  by  betting  amon^ 
such  people  as  this  and  of  this  character  is  enormous.  The 
amount  of  crime  to  which  it  leads,  no  judge  can  go  on  assize 
without  knowing — robbery  of  employers  and  all  kinds  of  thing's. 
With  all  these  i'acts  staring  us  in  the  face,  why  should  we  cat 
down  the  statute  and  read  into  it  words  which  the  Legislature 
has  not  put  there,  and  which,  if  they  were  put  there,  would 
narrow  down  the  meaning  of  the  statute  ?  I  look  at  what  the 
appellant  himself  says  in  this  paper,  and  I  think  he  is  under  a 
misapprehension  as  to  what  is  the  value  of  the  scheme  he  con* 
trived  or  had  contrived  for  him.  He  says,  bear  in  mind,  that 
the  competitions  as  at  present  conducted  in  Holland  are  still 
legal  in  Middelburg,  Holland,  and  I  suppose  he  was  of  opinion 
that  they  were  legal  in  this  country.  But  the  mistake  into  which 
he  has  ialien  seems  to  me  to  be  this :  the  competitions  are  not 
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oondacted  in  Holland ;  they  are  not  exolasively  in  Holland —    Stoddabt 
part  of  the  competition  is  condacted  here.     What  is  done  here  is^  ^' 

a  person  desiring  to  make  a  bet  goes  to  this  honse  and  gets        * 

conpons.     He  gets  coupons^  as  stated  in  this  case,  either  with        1901. 
the  paper  Sporting  Luck  or   without  it.      When  he  gets   the        T"   ^ 
oonpon  he  sends  the  money.     To  whom  was  the  coupon  so  sent  ?    ^Inng-- 
He  receives  a  prize  if  he  wins,  here  in  England  as  the  result  of    Place  k&pt^ 
the  contest.     How  can  that  be  called  a  competition  conducted  ^c,— Coupon 
in  Holland  ?     If  the  question  arose  in   Holland  he  might  very  s%g}^h(S^c% 
well  argue  that  the  competition  is  conducted  in  England.     At  all  —Monoy  soni 
events  part  of  it  is.     What  is  done  in  England  ?     The  contest     abroadr— 
could  not  be  conducted  at  all  without  the  coupon,  for  it  would  ^  ^^  ,^  ^4 
be  no  good  to  pay  the  money  in  Holland  if  you  had  not  got  the 
coupon,  and  the  coupon  is  obtained  in  England  and  the  prize  is 
obtained  in  England.     What  is  the  interest  of  a  man  who  bets 
unless  it  is  to  get  the  prize  f     And  the   prize   is  obtained  in 
England.     It  appears  to  me  what  was  done  in  the  defendant's 
house  in  London   was  an  essential  and   necessary  part  of  the 
contest.     It  was  a  thing  sine  qua  non,  and  when  I  come  to  that 
conclusion  it  seems  to  me  the  contest — at  least  a  great  part  of  it 
— ^a  necessary  part  of  it — the  only  interesting  part  of  it  to  the 
English  bettor — is  conducted,  not  in  Holland,  but  here,  and  it  is 
conducted  in  the  house  of  the  appellant  here.     That  being  so,  it 
seems  to  me  that,  wherever  the  money  may  reach  him,  he  does 
use  this  house  for  the  purpose  of  money  or  valuable  things  being 
received  by  or  on  behalf  of  him,  the  owner  of  the  house,  and 
those  are  the   words  of  the  statute,   and  he  is  within  them. 
Therefore,  it  seems  to  me,  the  plain  language  of  the  statute 
warrants  us  in  affirming  this  conviction,  and  there  can  be  certainly 
no  reason  of  public  policy  why  we  should  not  give  to  the  words 
their  proper  meaning. 

Channsll,  J.^-I  am  of  the  same  opinion.  I  do  not  think  it 
throws  much  light  on  the  matter  to  consider  whether  or  not  the 
defendant,  the  present  appellant  here,  is  avoiding  the  statute. 
The  question  we  have  to  consider  is  whether  tbe  thing  he  has 
been  doing  is  a  thing  forbidden  by  the  statute.  If  it  is  not,  he 
is  entitled  to  do  it.  We  all  know  that  his  object  was  to  get  this 
money.  The  question  we  have  to  consider  is  whether  it  is  for- 
bidden by  statute  for  him  to  get  it  in  the  way  he  is  doing. 
Now,  what  is  forbidden  by  the  statute  is  the  use  of  a  place  or 
o£5ce  (we  need  not  discuss  the  word  '^  place,''  '^  office  "  is  suffi- 
cient for  the  purpose)  for  certain  purposes.  One  purpose  is 
betting  with  certain  persons  resorting  to  tbe  place.  We  are  not 
concerned  with  that  now.  The  second  branch  is  one  we  are 
concerned  with — namely,  using  it  for  the  purpose  of  any  money 
beiug  received,  and  so  on.  The  statute  has  been  very  much  con- 
sidered in  the  house  of  Lords  in  the  case  of  Powell  v.  Kempton 
Park  Racecourse  Company  {sup.),  and  although  that  case  related 
to  a  different  branch  of  the  section — the  first  branch,  and  not 
the  second,  with  which  we  have  now  to  deal — the  greater  part  of 


120  CRIMINAL   LAW   CASES. 

8todi>a.bt    the  judgmeiit  has  a  great  bearing,  as  it  seems  to  me  on  the  case 
„  ^  before  as,  and  it  was  pointed  oat,  as  Lord  Coleridge  has  drawn 

'      onr  attention  to  it,  particularly  by  Lord  James,  that  what  was  for- 

1901.        bidden  was  not  certain  bnsinesses  or  occupations,  or  things  of 

"!        ,  that  sort,  but  the  localisation  of  them.      The  object  was  to  pert 

wl^n^    down  betting  houses,   and  to  get  rid  of   the   temptations  to 

Ploctf  k»pt,    indulge  in  those  practices  which  the  establishment  of  offices  and 

^'ZSf*'^^  houses   held  out.     As  is  so  neatly  and  pithily  expressed,  it  was 

BngHBh^e  ^^^  localisation  of  the  business  that  was  the  thing  intended  to  be 

— IfoiMy  9eni  forbidden.     Now,  this  business,  if  I  may  call  it  so— that  is  the 

d^ff^ad—      coupon  system — ^has  been  decided  in  Reg.  v.  Stoddart  (83  L.  T. 

'    '  *  '  second  branch  of  the   statute.    That  is  to  say,  that  this  system 
is  a  system  of  receiTing  money  by  the  owner  or  the  occupier  of 
the  premises  as  and  for  the  consideration  of  a  promise  to  pay 
and  give  hereafter  money  or  other  valuable  things.     That  is 
what  was  held  in  Beg.  v.  Stoddart  {fup.),  and  it  was  so  held,  of 
course,  without  much  doubt  or   difficulty,  it  being,  as  the  law 
seemed  to  me,  quite  clear  upon  the  plain  words  of  the  statute. 
But  that  does  not  necessarily  conclude  the  matter  as  to  whether 
or  not  the  case  comes  within    either   one  or  the  other  of  the 
clauses  of  this  statute,  because  what  has  got  to  be  seen  is^  Is 
this  business — the  coapon  system,  which  in  itself  is  not  illegal 
any  more  than  ready-money  betting  is  made  illegal — ^localised  by 
this  system?      What  is  done  here  is  that  there  is  an  office  in 
this  country  from  which  is  issued  the  paper,  and  an  appendix 
to  it   called    the   coapon    and  an  '^ International  Supplement.'' 
Those  are  issued  here.      In  my  judgment  those  documents  are 
an  essential  part  of  the  system,   for  without  those  documents 
the  money   cannot  be  received.     Those  coupons  are  filled  up, 
and  with  them  is  sent  certain  money.     Now^  is  it  or  is  it  not 
necessary  that  the  actual  receipt  of  the  money  should  take  place 
in  the  house  or  office  ?       What  is  forbidden  is  the  use  of  the 
house  for  the  purpose — the  purpose  for  which  the  house  is  used 
is  the  expression.      Is  not  this  house  used  for  the  purpose  of 
receiving  money  when  there  was  done  in  it  the  one  thing  which 
is  the  commencement  of  the  whole  rather  complicated  transac- 
tion resulting  in  the  receipt  of  the  money  ?     It  seems  to  me  that 
it  is,  and  I  think  that  the  case  to  which  I  referred  in  the  course 
of  the  argument  is  precisely  analogous  to  this — ^namely,  the  case 
in  which  it   has  been  decided   (or  rather  the  cases,  for  it  is  not 
only  one,  it  is  the  interpretation  of  the  previous  cases)  that  the 
provision  against  keeping  open  a  public-house  for  the  sale  of 
intoxicating  liquor  daring  certain  prohibited  hours,  is  infringed 
when  there  takes  place  within  the  prohibited  hours  any  material 
part  of  the  transaction  of  sale,  and  that  it  is  not  confined  to  the 
particular  moment  of  time  when  the  property  in  the  thing  passes. 
I  think  that  is  precisely  analogous  to  this.     Here  a  material  part 
of  the  whole  complicated  transaction  of  the  receipt  of  money 
through  these  papers  takes  place  in  this  house^  and  the  house  is 
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kept  for  that  partioalar  parpose  and  for  nothiag  else.     I  cannot    Stobdast 
help  seeing  that  that  is   so,  and  it  seems  to  me  that  the  case 
which  decides  that  after  the  money  has  been  receiyed,  sabsequent 
dealing  iwith   the  money   cannot  be    considered  a   continuing        1901. 
receipt,  really  has  nothing  to  do  with  the  matter.     I  qaite  agree        "; —  ^ 
that  there  are  phrases  in  one  case  and  in  the  other  cases  which,   wagm^iig-- 
if  they  are  taken  literally  and  without  regard  to  the  circam*    pimce  h^pt, 
stances  ander  which  they  are  used  and  the  facts  to  which  they  fc.-^Coupan 
are  applied,  might  be  considered  as  a  decision  that  the  money  ^^Ijii^x^SM 
must  be  received  in  the  house.     I  see  no  reason  for  that  holding  — jCotMy  ami 
and  I  do  not  think    the    words  of   the  statute  say   so.     The     abfod— 
statute  forbids  the  house  to  be  used  for  certain  pnrposes.     It  is  /i^^J^^**4 
perhaps  an  object  for  which  it  is  being  used  rather  than  a  par-   '      '    *  *   * 
ticalar  portion  of  the  transaction  which  took   place  there.     I 
agree,  therefore  that  this  appeal  must  be  dismissed  and  the  con* 
viction  confirmed. 

Appeal  dismissed. 
Solicitors  :  Le  Brasseur  and  OcJcley  ;  Malkin  and  Co. 


KING'S  BENCH  DIVISION. 

Nov.  19  and  20,  1901. 

(Before  Lord  Alysbstone,  C.J.,  Darling  and  Channell,  JJ.) 

Wise  (app.)  v.  Dunning  (resp.).  (a) 

Summary  jurisdiction — Public  meetings — Threatened  breach  of 
the  peace  —  Conduct  of  holder  of  meeting  —  Binding  ov&r  — 
Jurisdiction  of  justices. 

Justices  have  jurisdiction  to  order  the  holder  of  public  meetings 
upon  the  highway  to  enter  into  recognisances  to  keep  the  peace  and 
be  of  good  behaviour ^  where  his  language  and  conduct  have  been 
such  that  they  have  led  to  a  breach  of  the  peace  on  the  part  of 
other  'persons,  and  are  Likely y  if  continued,  to  lead  to  further 
breaxihes.  And  this  is  so  where  the  holder  himself  has  not 
been  guilty  of  breaches  of  the  peace  personally,  nor  has  directly 
incited  others  to  commit  such  breaches. 

Beatty  v.  Gillbanks  (47  L.  T.  Rep  194;  15  Cox  0.  C.  138; 
9  Q.  B.  Div.  308)  and  Reg.  v.  Justices  of  Cork  (15  Cox  C.  C. 
78  and  149)  considered. 

CASE  stated  by  the  Liverpool  stipendiary  magistrate  upon 
an  information  and  complaint  preferred  by  the  respondent 

(a)  Reported  by  W.  !>■  B.  Hbbbbbt,  Esq.,  Barriflter-at-Law. 


122  CRIMINAL   LAW   CASES. 

WiBx       that  the  appellant  had   held  meetings  on  sundry  dates  in  the- 

*•  month  of  May,  1901,  on  the  King's  highway  and  sundry  other 

uNHiHo.    pj^ggg  within  the  city  of  Liverpool   to  which  the  public  have 

1901.       access,  and  that  breaches  of  the  peace  had  taken  place  in  con- 

1^' — f  OiM  8®Q°®°ce    of    the    holding   of   those    meetings,    and    that    the 

pwe^      respondent  had  reason  to  believe  that  the  appellant  intended  to- 

Juritdiciion   hold  similar  meetings  in  the  future,  and  that  he  had  reason  to 

—  ThrBatwMd  believe  that  if  such  meetings  were  addressed  by  the  appellant  on 

^^epeael—   ^^®  King's  highway  or  in  other  places  within  the  city  to  which 

Pmmt  cm  to   the  public  had  access  serious  breaches  of  the  peace  wonld  follow, 

hvndingover  and    the  respondent  prayed  that  the  appellant  might  be  sum- 

'mMi^^     moned  to  show  cause  why  he  should   not  be   ordered  to  find 

sufficient  sureties  to  keep  the  peace  towards  all  His  Majesty'^- 

subjects   and  be   of  good    behaviour   during   the   next   twelve 

months. 

At  the  hearing  of  the  information  and  complaint,  the  following- 
facts  were  proved  : 

The  appellant,  George  Wise,  addressed  a  meeting  held  in 
Islington-square,  Liverpool,  which  square  is  a  public  place,  a 
public  thoroughfare,  and  part  of  the  King's  highway,  on  the 
15th  day  of  May,  1901,  and  the  following  night  addressed  a 
similar  meeting  held  in  the  same  place. 

The  meeting  so  held  and  addressed  by  the  appellant  and  the 
other  meetings  herein  referred  to  were  held  by  him  with  the  view 
of  prosecuting  what  is  called  a  '*  crusade "  in  the  interests  of 
the  Protestant  religion. 

Each  of  these  meetings  was  attended  by  a  number  of  persona 
of  the  Roman  Catholic  religion  in  addition  to  the  Protestant 
supporters  of  the  appellant. 

The  crowd  of  people  present  on  the  evening  of  the  16th  day  of 
May  was  so  large  that  Carver-street,  a  public  street  runnings 
into  the  square,  was  completely  blocked,  and  the  main  public 
streets  on  each  side  of  the  square  were  filled  with  the  overflow 
of  people  from  the  meeting. 

At  the  meeting  held  on  the  16th  day  of  May,  1901,  the 
appellant  in  the  course  of  his  speech  put  beads  round  his  neck 
and  waved  a  crucifix  above  his  head.  The  gestures  and  language 
then  used  by  him  were  such  as  were  likely  to  insult  and  annoy 
the  Boman  Catholics,  and  were  well  calculated  to  provoke  a 
breach  of  the  peace  by  them,  and  did  in  fact  result  in  a  breach 
of  the  peace,  as  at  the  conclusion  of  the  meeting  a  breach  of 
the  peace  was  created  by  the  opponents  of  the  appellant,  who 
made  a  determined  rush  for  him,  and  it  was  only  by  the 
intervention  of  the  members  of  the  police  force  that  he  got 
away  in  safety.  The  appellant  did  not  himself  commit  any 
breach  of  the  peace,  nor  did  he  incite  his  supporters  to  do  so, 
but  his  language  and  gestures  did  in  fact  provoke  other 
persons  present  to  do  so.  At  this  meeting  the  supporters  of 
the  appellant  said,  '^Let  us  charge  them,"  but  the  appellant 
restrained  them,  saying  ''  Stand  still,  stand  still." 
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The  appellant  also   held  a  meeting  on  Sunday  morning,  the  Wm 

19th  day  of   Maj,  1901,  at   the    corner   of   Boaler-atreet   and  ''' 

Sheil-road,   which   are   pnblic  thoroughfares  and   part   of   the  

King's  highway  in  the  city,  and,  just  before  addressing  such  1901. 

meeting,     the    appellant    remarked     that    he     was    about     to 

"  denounce  ^'  the  infamous  order  of  Jesuits  and  the  Coronation  ^^^^L 

oath.  Jwriidieiion 

At  that  meeting  the  appellant  called  Roman  Catholics  "  red-  '^P*'^^^'^ 
necks/'  which  is  a  name  most  insulting  to  them,  and  challenged   tj^^^lac^ 
them  to  get  up  and  deny  the  truth  of  any  of  his  remarks.     The   Foww  as  U 
term  "  rednecks  "  was  intended  to  annoy  and  insult  the  Roman  hinding  oyer 
Catholics  and  was  well  calculated  to  provoke  a  breach  of  the     ^^^^^^^ 
peace,  and  a  breach  of  the  peace  did  take  place,  as  a  number 
of   stones  were    thrown    and   fights   took  place  amongst  those 
attending  the    meeting,   and  the  police  had   to  interfere  and 
separate  them. 

The  meeting  afterwards  broke  up,  but  prior  to  it  doing  so 
the  appellant  asked  those  present  to  support  him  at  a  meeting  to 
he  held  at  Islington-square  the  following  Saturday  at  8  p.m. 
On  being  requested  to  alter  the  hour  to  7.30,  he  replied,  ''  Yes, 
the  sooner  we  get  at  them  the  better.'' 

The  appellant  did  not  at  the  meeting  commit  any  breach  of 
the  peace  nor  incite  his  supporters  to  do  so,  but  by  his 
language  above  mentioned  he  in  fact  provoked  other  persons 
present  to  do  so.  At  this  meeting  the  appellant  asked  his  own 
sapporters  not  to  assault  anyone. 

At  a  meeting  held  and  addressed  by  the  appellant  on  the  22nd 
day  of  May,  1901,  in  Mere-lane,  which  is  a  public  thoroughfare 
and  part  of  the  King's  highway  in  the  city  of  Liverpool,  the 
appellant,  in  referring  to  the  meeting  which  was  to  be  held  on 
the  following  Saturday,  the  25th  day  of  May,  said  that  as  he 
had  heard  the  Catholics  were  going  to  hold  a  meeting  at  the 
same  place  at  8  p.m.,  he  thought  his  meeting  should  be  at  7.30» 
He  also  said  that  he  had  received  a  letter  informing  him  that 
the  Catholics  were  going  to  bring  sticks,  upon  which  some  of 
his  sapporters  said  they  would  bring  sticks  also.  He  also  told 
his  supporters  that  the  police  had  refused  to  give  him  pro- 
tection, and  he  looked  to  them  to  protect  him. 

In  the  Liverpool  livening  Express  newspaper  of  the  24th  day 
of  May,  1901,  the  following  advertisement,  which  was  admitted 
by  the  defendant  to  have  been  inserted  by  him,  appeared : 

Ptotestaniism  and  free  speech.  Do  not  allow  the  Bomanists  to  trinmph,  bnt  main, 
tain  jonr  liberties.  Support  Mr.  Geo.  Wise  on  Saturday  next,  7.S0,  at  Islington- 
square. 

In  consequence  of  the  disturbances  which  took  place  at  the 
meetings  above  mentioned,  an  information  and  complaint  was  laid 
by  the  respondent  similar  to  the  information  and  complaint  now 
in  question  in  respect  of  the  above  meetings,  and,  on  the  hearing 
of  SQch  information  and  complaint  on  the  25th  day  of  May,  1901,. 
an  undertaking  was  given  by  the  solicitor  of  the  appellant  on  hia 
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Win       behalf  thnt  he  woald  not  hold  the  meeting  then  advertised  and 
T)TnnffTw       fi^feove  referred  to. 

'         The  undertaking  above  referred  to  only  referred  to  the  meeting 

1901.        to  take  place  in  IslingtoD-sqnare,  and  a  meeting  was  arranged 

r- —        by  the  appellant  to  be  held  the  same  evening  in  front  of  St. 

^pMc$--      George's  Hall,  which  is  a  place  in  the  city  of  Liverpool  to  which 

Juritd/ietion  the  pablic  have  access^  and  notice  of  his  intention  to  hold  such 

—  Threatened  meeting  was  given  by  the  uppellant  to  the  Liverpool  police  about 

iheveace—    ^'^^  ^^®  same    evenings   and   a   large   crowd  numbering   6000 

Twoeraeto    people  assembled  in  front  of  St.  George's  Hall,  and  when  the 

^indfrna  ever  appellant  appeared  on  the  scene  a  number  of  his  opponents,  who 

■^iJ^J^J^     were  waiting   for  him,  made  a  rush  for  him,  and  a  free  fight 

ensued  between  his  supporters  and  bis  opponents.     A  number  of 

police  who  had  been  taken  there  in  anticipation  of  a  breach  of 

the  peace  occurring  were  all  called  up  to  protect  him  and  take 

him  away,  and  this  was   done,  and  he  was  escorted   from  St. 

George's  Hall  to  the  Central  Station.     On  the  way  to  the  station 

the  majority  of  the  crowd  followed,  and  there  were  many  ngly 

rushes  by  them  to  get  at  the  appellant,  and  many  of  the  police 

were  assaulted  and  knocked  down  in  the  streets.     The  appellant 

did  not  himself  commit  any  breach  of  the  peace  at  this  meeting, 

nor  did  he  threaten  to  do  so  or  incite  any  other  person  or  persons 

to  do  so. 

The  appellant  was  the  same  person  whose  meetings  and 
addresses  in  connection  with  his  '^crusade"  have  on  sereral 
other  occasions  caused  the  police  of  the  city  of  Liverpool  to  make 
special  provisions  to  prevent  a  disturbance  in  the  public  streets 
of  the  city. 

The  appellant  stated  in  Court,  on  the  hearing  of  a  summons 
heard  before  the  present  information  and  complaint,  that  he 
intended  to  hold  similar  meetings  to  those  above  mentioned  in 
the  future,  and  the  respondent  deposed  that,  if  such  meetings 
were  held,  he  (the  respondent)  had  no  doubt  whatever  it  would 
lead  to  a  breach  of  the  peace. 

It  was  contended  that  the  information  was  null  and  void  inas- 
much as  it  did  not  allege  that  the  appellant  had  been  guilty  of 
any  offence,  and  that  the  magistrate  had  no  jurisdiction  to  make 
any  order  against  him ;  and,  further,  that  such  an  order  could 
only  be  made  in  respect  of  anticipated  breaches  of  the  peace 
against  a  person  who  has  himself  either  been  guilty  of  a  breach 
of  the  peace  or  in  regard  to  whom  there  is  sufficient  reason  to 
believe  that  he  will  be  guilty  of  a  breach  of  the  peace  towards 
some  particular  person  or  persons  and  on  the  information  of  such 
person  or  persons ;  and  that,  inasmuch  as  in  the  present  case 
there  was  no  suggestion  that  the  appellant  had  ever  been  guilty 
of  a  breach  of  the  peace  or  had  ever  threatened  or  was  likely  to 
be  so  guilty  or  incite  others  to  be  so  guilty,  an  order  against  the 
appellant  was  in  excess  of  jurisdiction  and  erroneous  in  point  of 
law. 

The  magistrate  ordered  the  appellant  to  enter  into  a  reoog- 
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nisance  in  the  sam  of  lOOL  with  two  saretiea  ia  50Z.  each  to  keep       Wisb 
the  peace  and  be  of  good  behayioar  daring  the  twelve  moaths    ^v     ^' 

then  next   ensuing,  and  in  defanit  to   be  imprisoned  for  two        

months  nnless  he  entered  into  such  recognisance.  1901. 

F.  E.  Smith  for  the  appellant. — The  foundation  of  the  jurisdic-  -    .:      ,  , 
tion  to  bind  oyer  is  to  be  found  in  34  Gdw.  3,  c.  1.     It  is  submitted      peace— 
that  the  magistrate  here  had  no  authority  to  do  what  he  has   JuHidietion 
done.      In   Beg,  v.   Justices  of  Londonderry    (28  L.    Rep.   Ir.)  ""jj^^f **^*** 
O'Brien,  J.,  at  p.  460,  says :  *'  The  whole  question  to  my  mind  is    thepeace^ 
comprehended  in  the  proposition,  can  a  person  be  bound  to  good    Povoer  a$  to 
behaviour  without  being  guilty  of  misbehaviour ;  or  can  the  bad  ^^^^y^?^ 
conduct  of  another  person  make  that  wrong  which  is  otherwise     ^^^ng, 
innocent  f     I  hold,  if  such  a  proposition  requires  to  be  stated, 
that  without  misconduct  no  person  by  the  law  of  England  can  be 
subjected  to  restraint  any  more  than  to  punishment.^'    In  Beatty 
Y.  Oillbanks  (47  L.  T.  Rep.  194;  15  Oox  C.  C.  138;  9  Q.  B. 
Div.  308)  it  was  laid  down  by  Field  and  Cave,  JJ.  that  know- 
ledge by  persons  peaceably  assembling  for  a  lawful  object  that 
their  assembling  will  be  forcibly  opposed  by  other  persons,  under 
circumstances  likely  to  lead  to  a  breach  of  the  peace  on  the  part 
of  such  other  persons,  does  not  render  such  assembly  unlawful. 
That  it  is  submitted  applies  to  this  case.     The  whole  of  these 
distnrbancefi  were  caused  by  the  persons  who  tried  to  break  up  the 
appellant's  meetings,  which  were  quite  lawful  assemblies.     He 
atso  referred  to  (y Kelly  v.  Harvey  (14  L.  Rep.  Ir.  105) ;  Dicey  on 
the  Law  of  the  Constitution,  8rd  edit.,  chap.  T,  and  Appendix, 
note  4,  p.  419. 

Piekford,  K.C.  {Maxwell  with  him)  for  the  respondent. — There 
was  ample  jurisdiction  and  justification  for  doing  what  the  raag^- 
trate  did  here  when  the  whole  of  the  facts  are  considered.  The 
conduct  of  the  appellant  was  wrongful  in  using  the  language  he 
did  and  in  holding  a  meeting  in  the  highway  contrary  to  the 
local  Liverpool  Act.  With  regard  to  finding  sureties  for  good 
behaviour,  in  the  course  of  his  judgment  in  Beg.  v.  Justices  of 
Cork  (15  Cox  C.  C.  78),  May,  C.J.  says,  at  p.  88:  "Upon  an 
elementary  matter  of  this  nature,  it  is,  I  think,  abundantly 
sufficient  to  refer  to  Blackstone,  who  discusses  the  subject  in  the 
4th  book  and  chapter  18  of  the  old  editions.  'Preventive  justice,' 
he  there  tells  us,  '  consists  in  obliging  those  persons  whom  there 
is  probable  ground  to  suspect  of  future  misbehavioar  to  stipulate 
with  and  to  give  full  assurance  to  the  public  that  such  offence 
as  is  apprehended  shall  not  happen  by  finding  pledges  or 
securities  for  keeping  the  peace  or  for  their  good  behaviour.' 
This  requisition  of  sureties  must  be  understood  rather  as  a 
caution  against  the  repetition  of  the  offence  than  any  immediate 
pain  or  punishment.  This  caution  is  such  as  is  intended  merely 
for  prevention  without  any  crime  actually  committed  by  the 
party,  but  arising  only  from  a  probable  suspicion  that  some 
crime  is  intended  or  likely  to  happen.  .  .  .''  The  informa- 
tion discloses  grounds  for  binding  over,  but,  even  if  it  does  not. 
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Wise  it  does  not  matter,  as  farther  evidence  can  be  given.   In  JSx  parte 

^-  Davis  (24  L.  T.  Rep.  547)  it  was  held  that  even  where  the  justices 

'    had  dismissed  a  summons  for  assault  they  were  legally  justified 

1901.  in  requiring  a  recognisance  to  keep  the  peace.     He  referred  to 

i^p€a<^—   *  Div.  614).     There   is  no  right  to  hold  a  meeting  in  a  public 

dJurUdiction  thoroughfare :    (see  the  summing   up  of  Charles,  J.  in  Reg.  v. 

—  Threatened  Graham  and  Bums,  16  Cox  C.  C.  420).     He  also  referred  to 
the^^acf-   ^^9'  V-  Jy'S^\<^^of  Cork  (15  Cox  C.  C.  149). 
Power  as  to       F*  E.  Smith  in  reply. 

i>xnding  over  Lord  Alvbrstonb,  C.J. — This  is  an  application  by  way  of 
^  t^^  appeal  from  an  order  of  the  Liverpool  stipendiary  binding  over 
Mr.  Wise  to  be  of  good  behaviour.  There  are  also  in  the  binding 
over  some  words  against  committing  a  breach  of  the  peace^  but 
the  actual  form  is  not  material^  because  the  words  ''  to  be  of 
good  behaviour "  were  also  in  the  recognisance.  The  case  has 
been  extremely  well  argued.  Everything  that  possibly  could  be 
said  in  favour  of  his  view  has  been  extremely  well  pressed  upon 
us  by  Mr.  Smithy  and  of  course  has  also  been  dealt  with  by  Mr. 
Pickford.  But  I  am  of  opinion  that  there  is  no  reason  to  doubt 
that  the  magistrate  was  perfectly  justified  in  putting  Mr.  Wise 
under  recognisances.  Now,  I  do  not  think  that  it  is  really 
necessary  to  go  at  great  length  into  the  various  authorities  that 
have  been  cited,  beyond  saying  this,  that  I  am  not  able  to  find 
any  difference  of  opinion  as  to  the  law  which  is  to  be  applied  in 
these  cases.  It  seems  to  me  the  whole  difficulty  has  arisen  from 
the  attempts  to  apply  the  law  to  the  different  sets  of  circum- 
stances. I  do  not  at  all  deny,  and  Mr.  Smith,  I  think,  made  it 
plain,  that  different  people  may  express  very  different  opinions 
as  to  what  ought  to  have  been  the  application  of  the  law  in 
particular  cases.  For  instance,  Mr.  Smith  cited  to  us  and 
called  to  our  attention  the  opinion  of  a  very  learned  lawyer 
and  very  great  writer,  Mr.  Dicey,  who  expressed  an  opinion 
with  reference  to  Beatiy  v.  Oillhanks  (47  L.  T.  Rep.  194;  15 
Cox  C.  C.  138 ;  9  Q.  B.  Div.  808),  and  as  I  understood  the 
passage  it  was  that  the  view  taken  by  the  Irish  Courts  was  prefer* 
able  to  that  taken  by  Field  and  Cave,  JJ.  It  seems  to  me  that 
if  Beatty  v.  GillbanJcs  (sup.)  is  really  examined,  there  is  no  law 
there  laid  down  inconsistent  with  anything  that  has  been  stated 
by  any  of  these  very  distinguished  judges  in  Ireland,  who  hare 
dealt  with  this  matter,  and  who  have  had  unusual  opportunities 
for  dealing  with  it.  I  think  that  for  this  purpose  it  is  sufficient 
to  cite  the  passage  from  Field,  J.^s  judgment  in  B§atty  v. 
Oillhanks  [sup.),  which  states  the  law,  in  my  opinion,  absolutely 
accurately.  He  says  :  "  Now,  I  entirely  concede  that  everyone 
must  be  taken  to  intend  the  natural  consequences  of  his  own 
acts,  and  it  is  clear  to  me  that  if  this  disturbance  of  the  peace 
was  the  natural  consequence  of  acts  of  the  appellants,  they 
would  be  liable,  and  the  justices  would  have  been  right  in 
binding  them  over.     But  the  evidence  set  forth  in  the  case  does 
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not  sapport  this  contentioQ/'      O'Brien,  C.J.  in  Reg.  y.  Justices       Wiss 
of  Londonderry  (28  L.  Rep.  Ir.  440)  said,  at  p.  447,  this  :  ''  No    p^^^^^^ 

act  on  the  part  of  any  person  was  proved  to  show  that  it  was         

reasonably  probable  that  the  conduct  of  the  defendants  would,        1901. 

on  the  day  in  question,  have  provoked  a  breach  of  the  peace."         — ' 

Now,  I  think  it  is  important  just  to  emphasise  that  enunciation    "'J^ll    * 

of  the  necessary  test,  because  it  has  been  pressed  upon  us  by  Jurisdiction 

Mr.  Smith  that  if  the  appellant,  Mr.  Wise,  did  not  intend  to  act  — *  Thrdai9ned 

unlawfully  himself  or  to  induce  other  persons  to  act  unlawfully,    i^J*™^*— 

the  fact  that  his  words  might  have  led  people  so  to  act  would   Powm'  a«  to 

not  be  sufficient.     Then  as  to  the  two  cases  of  Reg,  v.  Justices  of  binding  ovor 

€ork  (15  Cox  C.  0.  78,  149).      I  would  refer  to  the  passage  in     '^'^^ 

the  judgment  of  May,  C. J.,  which  was  read  by  Mr.  Pickford, 

at  pp.  83  and  84.      I  will  not  read  the  whole  passage,  although 

I   think    it     is     all-important,     where    he     commences     with 

the  citation  of   Blackstone.      He    says  :    '^  This   requisition  of 

sureties  must  be   understood   rather   as  a  caution  against  the 

repetition  of  the  offence  than  any  immediate  pain  or  punishment. 

This    caution   is   such   as   is    intended    merely    for  prevention 

without  any  crime  actually  committed  by  the  party,  but  arising 

only  from  a  probable  suspicion  that  some  crime  is  intended  or 

likely  to  happen,  and  consequently  it  is  not  meant  as  any  degree 

of  punishment,  unless  perhaps  for  a  man's  imprudence  in  giving 

just  ground  for  apprehension. ''     Then  in  the  second  case  of  Reg, 

V.  Jtistices  of  Cork  (15  Cox  C.  C.  149)  there  is  the  judgment  of 

•a  very  learned  Irish  judge,  Fitzgerald,  J.,  in  which  he  says,  at 

p.  155,  after  referring   to    the   authorities :    ''  Without    citing 

farther  authority  we   may  assume  that  where  it  shall  be  made 

reasonably  to  appear  to  a  justice  of  the  peace  that  a  person  has 

incited  others  by  acts  or  language  to  a  violation  of  law  and  of 

<right,  and  that  there  is  reasonable  ground  to  believe  that  the 

delinquent  is  likely  to  persevere  in  that  course,  such  justice  has 

authority   by   law,   in   the   execution  of  preventive  justice,  to 

provide  for  the  public  security  by  requiring  the   individual  to 

give  sureties  for  good  behaviour,  and  in  default  commit  him  to 

prison."      Now,  I   have   referred    to    these    cases   not   for  the 

pnrpose  of  endeavouring  to  deduce  from  them  any  new  rule  of 

law,  but    to  point  out  that  in  a  number  of  cases   and   before 

different  judges  the  rule  has  been  expressed  substantially  in  the 

same  way,  only,  of  course,  different  language  being  used  by  the 

different  men  nsing  it.      All   lay   down   what   I   may  call  the 

essential  condition  that  there  must  be  an  act  of  the  defendant, 

the  natural  consequence  of  which  would  be  likely  to  produce  an 

unlawful  act,  if  it  is  not  an  unlawful  act  in  the  man  himself. 

Now,  I  think  this  case  could  really  be  put  higher,  but  I  have 

dealt  with  the  matter  altogether,  and  with  everything  in  favour 

of  what  Mr.  Smith  has  said.     Now,  there  is  in  this  case,  in 

my  opinion,  an  all-important  statute — that  is,  the  local  Act,  the 

Liverpool    Improvement  Act,    1842 — which   provides   that   any 

person  who  nses  any  threatening  or  abusive  or  insulting  words 
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WiBM       or  behayiour  with  intent  to  provoke  a  breach  of  the  peace — which 
j^    ^'         is  not  this  case — or  whereby  a  breach  of  the  peace  may    he 

'    occasioned,  may  be  samtnoned  before  the  local  magistrates  and 

1901.       may  be  fined.     Mr.  Smith  ingeniously  argned  that  that  was  to 
^~"        have  a  very  limited  scope,  and  was  meant  to  prevent  persons  in 
^pc^        the  streets  of  Liverpool  whose  language  might  be  less  choice 
Juriidietion  than  it  ought  to  be  using  it  with  impunity.      I  cannot  think 
"hUm^*^'^^  that  was  the  scope  of  the  legislation,  although  it  may  have  been 
th$mac3      ^°®  ^^  *'^®  ®^^^^  which  were  aimed  at.     But  we  have  here  a  dis- 
Towr  09  to   tinct  finding  of  fact  and  an  allegation  in  the  information  that 
Hnding  oyer  Mr.  Wiso  had  held  a  number  of  meetings  in  the  public  streets 
'mMHviT     *^  "^"^^  *^  extent  that  those  highways  were  blocked  by  crowds 
of  thousands   of   people,  and    that   very  serious    contests    and 
breaches  of  the  peace  had  arisen ;  and  we  have,  in  addition,  the 
further  finding  that  the  appellant  himself  used,  with  respect   to 
a  large  body  of  people  of  a  different  religion  to  himself,  language 
that  the  magistrate  has  said  to  be  of  a  most  insulting  character^ 
and  to  have  challenged  anyone  of  them  to  get  up  and  deny  his 
remarks.      It    seems   to  me  that  the  magistrate  was  only    dis- 
charging his   duty  in    having  regard  to   and  making   himself 
acquainted  with  the  character  of  the  population  over  whom  he  has 
to  execute  and  administer  justice,  and,  if  it  is  known  that  there 
are  in  any  particular  town — as  appears  from  this  case  and  is  well 
known — a  large  body  of  any  particular  religion,  the  fact  that  a 
man  has  used  insulting  language  in  the  public  street  towards 
that  body  of  persons,  is  a  circumstance  that  he  must  take  into 
consideration  when  he  is  coosidering  the  natural  consequences  of 
the  acts.     Then,  in  addition  to  that  and  preparatory  to  a  meetingr^ 
the  appellant  was  proved  to  have  stated  that  he  had  received  a 
letter  informing  him  that  the  Catholics  were  going  to  bring  sticks, 
and  then  he  added  that  he  told  his  supporters  that  police  had 
refused  to  give  him  protection  and  so  he  looked  to  them   for 

Srotection.  No  reasonable  man,  looking  at  those  facts,  can  have 
oubt  that  the  police  and  the  magistrate  came  to  the  right  con* 
elusion  when  they  thought  that  the  result  of  these  continued 
meetings,  with  increasing  crowds  and  insulting  language  being- 
used  to  a  larger  body  of  persons  who  might  be  present,  and  w^ith 
an  invitation  that  he  should  be  protected  by  his  own  supporters^ 
went  very  far  indeed  to  incite  the  people  at  any  rate  to  use 
language  and  so  to  behave  as  to  occasion  a  breach  of  the  peace.  I 
think  it  may  be  true  that,  if  this  case  was  to  be  considered  with 
reference  to  any  one  of  the  threats  or  illegalities  that  it  is  sng^^ 
gested  Mr.  Wise  had  committed,  further  evidence  might  have  been 
necessary,  but,  in  my  opinion,  there  was  abundant  evidence  on 
this  information  to  show  that  in  the  public  street  Mr.  Wise  had 
been  guilty  of  language  which  had  caused  an  obstruction,  which 
was  abusive,  and  which  did  tend  to  bring  about  a  breach  of  the 
peace,  and  that  he  threatened  and  intended  to  be  guilty  of  doin^ 
similar  acts  in  another  place.  The  fact  that  he  had  promised 
not  to  hold  a  meeting  at  one  place,  but  had  held  it  within  half 
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a  mile  or  a  quarter  of  a  mile  of  the  spot  on  the  same  day^  ahows^        Wibb 
at  any  rate^  that  the  magistrate  was  justified  in  taking  precautions  ^- 

against  him.     But  I  further  think  that  there  was  quite  suflScient        

on  the   information  to  justify  the   magistrate  in   hearing   this        1901. 
evidence,  and  any  omission  in  the  actual  language  of  the  informa-        ; 

tion,  although  it  alleges  obstruction  upon  the  highways,  meetings  ^^ce— 

Qpon  the  highway,  and  fear  of  a  breach  of  the  peace,  would  be  Jurisdiction 
amply  cured  by  the  evidence  that  was  given.     It  is  a  case  in  —Threatened 

which  the  magistrate  heard  the  infornaation  and  in  which  Mr.  ihl^place-- 

Wise  was  represented   by   a    solicitor  and   elected   to  call  no  power  as  to 

evidence,  and,  instead  of  beins:  punished,  he  was  properly  bound  binding  over 

••  •j.'L        ^^.  j.i_i.i.^j        ji.         —  Public 

over,  m  my  opinion,  in  the  recognisance  that  he  was  ordered  to      ^f^^eUng 
give,  and  I  am  entirely  of  opinion   that  the  magistrate  acted 
within  his  jurisdiction  and  perfectly  rightly,  and  that  the  point 
of  law  raised  in  this  case  cannot  be  held  to  be  good.     The  appeal 
mast  be  dismissed. 

Darling,  J. — I  am  of  the  same  opinion.  I  think  it  necessary 
to  summarise  shortly  what  the  facts  were  here  which  the  magis- 
trate had  before  him.  We  begin  with  the  knowledge  afforded 
by  Mr.  Wise  himself  that  he  called  himself  a  "  crusader  "  who 
was  going  to  preach  a  Protestant  crusade.  In  order  to  do  that, 
he  supplied  himself  with  a  crucifix  which  he  waved  about ;  he 
hang  roand  his  neck  a  lot  of  beads,  which  obviously  were 
designed  to  represent  the  rosaries  used  by  Roman  Catholics,  and, 
got  up  in  this  way,  he  confessedly  maide  use  of  a  number  of 
expressions  most  insulting  to  the  faith  of  the  Roman  Catholic 
population  among  whom  he  went.  There  had  been  disturbance 
and  riots  caused  by  this  conduct  of  his  before,  and  the  magis- 
trate has  found  that  the  language  which  he  used  was  provocative 
and  that  this  kind  of  language  was  likely  to  occur  again.  Large, 
crowds  had  assembled  in  the  streets,  and  the  people  only  were 
prevented  from  creating  a  serious  riot  by  the  intervention  of  the 
police.  Now,  was  that  the  natural  consequence  of  all  these 
doings  ?  Was  not  that  exactly  what  has  happened  over  and 
over  again,  and  what  has  given  rise  to  every  one  of  the  cases 
that  have  been  cited  before  us,  both  the  Irish  cases  and  Beatty 
V.  Grillbanks  {stup.) — ^namely,  that  they  have  arisen  out  of  pre- 
cisely this  kind  of  conduct  on  the  part  of  a  person  calling  himself 
of  one  religion,  and  outraging  the  religion  of  another.  I  do  not 
care  to  use  language  of  my  own  to  say  what  kind  of  person  the 
evidence  shows  Mr.  Wise  to  have  been.  I  am  content  to  use  the 
language  of  Batler  when  he  says  : 

One  of  that  band 
Of  errant  saints,  whom  aU  men  grant 
To  be  the  true  Church  millitant ; 
A  sect  whose  chief  devotion  lies 
In  odd,  perverse  antipathies. 

Now,  as  I  say,  the  natural  consequence  of  this  conduct  has 
been  to  create  the  riots  that  have  given  rise  to  these  cases.  Mr. 
Smith  says  the  natural  consequence  ought  to  mean  the  legal 
consequence;    but   I   do  not  think    so  at    all.       The    natural 

VOL.  XX.  K 


130  CRIMINAL   LAW   CASES. 

Wise       conseqaences  are  illegal  acts^  and  I  think  that  those  illegal  acts 
^'  are  the  natural  product  of  the  eloqaence  of  this  crasader^  and 

'    that  from  these  acts  circnmstances  have  arisen  which  justified 

1901.       the  magistrate  in  binding  him  over  to  be  of  good  behaviour.     In 
. — ■        one  of   the  cases   that   have   been   cited — Reg.   v.   Justices   of 
^veace--^   ^Londonderry  {sup,) — in  which  the  law  is  laid  down,  O'Brien, 
jurx8dieiion   C.J.  says :  **  Now,  I  wish  to  make  the  ground  of  my  judgment 
—  Threatmed  clear,  and  carefully  to  guard  against  being  misunderstood.     I 
ifcdt*p«oc6—   ^^  perfectly  satisfied  that  the  magistrates  did  not  make  the 
Pmoet  as  to   Order  which  is  impugned,  by  reason  of  there  having  been  or  there 
binding  oyer  being  likely  to  be  any  obstruction  of  the  highway,  and  that  the 
—  PMic     ^j,^Q  view  of  what  took  place  is  that  the  defendauts  were  bound 
over  in  respect  of  an  apprehended  breach  of  the  peace,  and,  in 
my   opinion,  there   was   no   evidence   to  warrant    that   appre- 
hension.^'    It  is  clear  that  if  there  had  been  evidence  to  warrant 
that  apprehension,  the  Chief  Justice  would  have  held  the  magis- 
trates' decision  in  that  case  to  be  right.     It  is  said  that  the  case 
of  Beatty  v.  Gillbanks  (fft^p.),  which  was  decided  in  the  English 
Court  of  Queen's  Bench,  is  in  conflict  with  that  decision  of  the 
Chief  Justice  of  Ireland,  who  had  authority  for  what  he  said.     I 
am  not  sure  that  it  is,  and  I  am  inclined  to  think  that,  having 
regard  to  the  passage  which  my  Lord  read  from  the  judgment 
of  Field,  J.,  the  whole  thing  is  a  question  of  evidence  upon  the 
facts.     However,  I  do  not  hesitate  to  say  that,  if  there  be  a 
conflict   between   that  case  of  Reg.  v.  Justices  of  Londonderry 
and  Beatty  v.  Grillbajiks,  I  prefer  the  law  as  laid  down  in  Reg. 
V.  Justices  of  Londonderry.     I  think  that  that  is  a  right  state- 
ment of  the  law,  and,  if  it  be,  it  is  perfectly  ample,  even  without 
the  question  of  the  local  Act  of  Parliament  to  which  my  Lord 
has  referred,  to  warrant  the  stipendiary  magistrate  in  coming  to 
the  conclusion  to  which  he  did  in  this  particular  case.     I  there- 
fore think  that  his  order  was  right. 

Channell,  J. — I  entirely  agree  in  the  judgments  which  have 
been  given,  and  I  think  it  is  not  necessary  to  add  anything 
but  a  very  few  words.  I  quite  agree  with  Mr.Smith's  proposition 
that  the  law  does  not,  as  a  rule,  regard  an  illegal  act  as  being 
the  natural  consequence  of  any  temptation  which  may  be  held 
out  to  commit  it.  For  instance,  a  person  who  exposes  his 
goods  outside  his  shop  is  often  said  to  tempt  people  to  steal,  but 
it  could  not  be  said  that  that  is  the  natural  consequence  of  it. 
The  House  of  Lords  has  recently  held,  with  reference  even  to 
leaving  a  blank  space  in  a  cheque,  which  can  easily  be  filled  up 
by  adding  to  the  amount,  that  it  is  not  the  natural  consequence 
that  it  has  led  to  somebody  committing  a  forgery  in  writing  the 
further  amount  in  the  cheque.  Those  propositions  were,  of 
course,  quite  correct,  and  really  familiar,  but  I  think  that  these 
cases  show  that  the  law  does  regard  the  infirmity  of  human 
temperament  to  such  an  extent  as  to  consider  that  a  breach  of 
the  peace,  although  an  illegal  act,  is  the  natural  consequence  of 
insulting  language  or  matter  of  that  kind.     Possibly  it  is  an 
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exception  to  the  rale  which  Mr.  Smith  pointed  out,  but  it  is  Wibb 

quite  clearly    made   out  by   the  oases.     I  therefore  think  the  p^^^j^i^Q. 

learned  stipendiary  was  right,  and  that  the  appeal  should  be         

dismissed.  i3ui. 

Solicitors :  Field,  Roscoe,  and  Co.,  for  Miller,  Peel,  HugheSy      peace— 
and  Rutherford,   Liverpool;  F.   Venn   and    Co.,   for   Pickmere,   Jurisdietiim 
Liverpool.  j„^  ,, 

the  peace — 

Power  a$  to 

binding  over 

—  PttftMc 

meeting. 


KING'S  BENCH  DIVISION. 

Tuesday,  Nov.  19,  1901. 

(Before  Lord  Alyesstone,  G.J.,  Darling,  and  Channell,  JJ.) 

McDonald  (app.)  v,  Hughes  (resp.).  (a) 

Licensing — Death  of  Ucence^holder — Business  carried  on  hy 
executrix — "Licensed  person" — Licensing  Act,  1872  (35  &  36 
Vict.  c.  94^),  88.  17,  74. 

The  executrix  of  a  licence-holder,  who  carries  on  the  bv^ness  from 
the  death  of  such  licence-'holder  until  the  transfer  sessions,  is  a 
^^  licensed  person  "  within  sect,  74  of  the  Licensing  Act,  1872, 
and  as  such  is  liable  to  penalties  for  unlawfully  suffeHng 
gaming  upon  the  licensed  premises  within  sect.  IT  of  that 
statute. 

CASE  stated  upon  an  information  preferred  by  the  appellant, 
a  superintendent  of  police,  under  sect.  17  of  the  Licensing 
Act,  1872,  charging  the  respondent,  of  the  Green  Lodge  hotel, 
Hoylake,  that  on  the  27th  day  of  May,  1901,  being  the  executrix 
of  one  Margaret  Hughes,  late  of  the  same  hotel,  who  died  on 
the  1st  day  of  April,  1901,  and  who  was  at  the  time  of  her  death 
duly  licensed  to  sell  by  retail  intoxicating  liquors,  and  she 
(the  respondent}  being  a  licensed  person  within  the  meaning  of 
the  Licensing  Act,  1872,  in  respect  of  the  Green  Lodge  hotel, 
unlawfully  sodffered  gaming,  to  wit,  card  playing  for  money — to 
be  carried  on  upon  her  premises. 

The  facts  were  as  follows  : — 

Margaret  Hughes  was,  prior  to  and  at  the  date  of  her  death 

(a)  Reported  by  W.  de  B.  Hsrbbrt,  Gsq.,  Barrister-at-Law. 
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McDonald  on  the  1st  day  of  April,  1901,  duly  licensed  to    sell   by  retail 
^'  intoxicating  liquors  at  the  Green  Lodge  hotel. 

*         By  her  will  she  appointed  the  respondent  her  executrix,  and 

1901.        her  will  was  duly  proved  by  the  respondent  on  the  21st  day  of 
^—        May,  1901. 

AcU^         Special  sessions  for  the  transfer  of  licences  were  held  on  the 

"Licensed    11th  day  of  April,  1901  :    but  this  date  being  within  fourteen 

person"--    ^ays  of  the  death  of  Margaret  Hughes  no  application  for  the 

carruinron   transfer  of  the  licence  was   then  made,    and  as  the  next  day 

htiiinesf—    appointed  for  holding  special  sessions  was  the  6th  day  of  Jane, 

35  4-  36  Vict,  1901,  the  respondent,  as  executrix,  remained  in  possession  and 

c.     ,^»8. 1 7,   occupation  of  the  hotel,  and  was  carrying  on  the  business  there 

and  managing  the  hotel  on  the  27th  day  of  May,  1901. 

Upon  that  day  several  police  officers  visited  the  hotel,  and 
found  several  persons,  as  they  alleged,  unlawfully  gaming  there. 
Sect.  17  of  the  Licensing  Act,  1872,  enacts  that  "if  any 
licensed  person  suffers  any  gaming  or  any  unlawful  game  to  be 
carried  on  on  his  premises ''  he  shall  be  liable  to  certain  penalties 
therein  mentioned,  and  sect.  74  of  the  Act  provides  that,  unless 
such  definition  shall  be  inconsistent  with  the  context,  "  licence  '* 
shall  mean  a  licence  for  the  sale  of  intoxicating  liquors  granted 
by  justices  in  pursuance  of  the  Alehouse  Act,  1828,  including  a 
certificate  of  justices  granted  under  the  Wine  and  Beerhouse 
Acts,  aud  licences  for  the  sale  of  sweets  and  a  licence  for  the 
retail  of  spirits  granted,  pursuant  to  the  Act,  to  a  wholesale 
spirit  dealer,  and  that  a  "  licensed  person^'  shall  mean  a  person 
holding  a  licence  as  defined  by  the  Act  of  1872. 

For  the  appellant  it  was  contended  that  the  respondent,  as 
executrix  of  Margaret  Hughes,  in  possession  and  occupation  of 
the  licensed  premises,  was  a  person  "holding  a  licence''  as 
defined  by  the  Act  of  1872 — namely,  the  licence  granted  by 
justices  to  Margaret  Hughes — and  was  therefore  a  "licensed 
person  "  within  the  meaning  of  the  Act,  and  that  to  limit  the 
meaning  of  the  words  "  person  holding  a  licence  "  to  the  indivi- 
dual to  whom  the  licence  was  originally  granted  would  be  at 
variance  with  the  intention  of  the  Legislature,  as  expressed  in  the 
provisions  of  the  Act  made  in  relation  to  the  maintenance  of 
public  order,  and  that  such  a  meaning  of  the  words  "  licensed 
person''  was  inconsistent  with  the  context  of  sect.  17  of  the 
Act  of  1872  and  the  other  sections  relating  to  offences  against 
public  order,  as  the  result  would  be  that  from  the  date  of  the 
death  of  a  licensee,  until  the  next  appropriate  special  sessions,  no 
person  would  be  liable  for  offences  against  the  provisions  of  the 
Act  relating  to  the  maintenance  of  public  order. 

For  the  respondent  it  was  contended  that  she  was  not  a 
licensed  person  within  the  meaning  of  the  Act;  that  she  did 
not  hold  any  licence  as  defined  by  the  Act ;  that  no  licence  had 
been  granted  to  her  by  justices  in  pursuance  of  the  Alehouse 
Act,  1828,  or  any  other  Act,  and  that  therefore  she  could  not  be 
liable  for  any  penalty  under  sect.  17  of  the  Licensing  Act,  1872. 
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And  further,  that  if  an  executor  of  a  deceased  licensee  became  a   McDonald 
"licensed   person''  within  the  meaniner   of  sect.   17  after  the     ,^   ^ 

death  of  a  licensee,  and  before  any  application  for  the  transfer  of        

a  licence  at  special  sessions,  there  would  have  been  no  need  for        1901. 
the  last  pai*agraph  of  sect.  3  of  the  Licensing  Act,  1872,  which  . 

exempted  such  executors  from  the  penalties  to  which  unlicensed       acU^^ 
persons  were  liable  under  that  section  for  selling,  or  exposing:    "  Licensed 
for  sale,  any  intoxicating  liquor,  and  that,  although  there  might     ^"^^"7~ 
be  an  omission  from  the  Act,  the  section,  being  penal,  was  to  be   carrying*on 
construed  strictly.  business— 

The  justices  were  of  opinion  that  the  objection  was  valid,  and  35  4-  36  Viet. 
dismissed  the  information.  ^'  ^^)j"'  ^^* 

Montgomery  (H.  Lloyd  with  him)  for  the  appellant. 

Tobin  for  the  respondent. 

Lord  Alvebstone,  C.J.  —  In  this  case  we  have  to  put  a 
construction  upon  some  words  in  the  Licensing  Act,  1872,  which 
do  not  appar  to  have  been  considered  from  this  particular  point 
of  view  up  to  the  present  time — that  is  to  say,  we  have  to  decide 
whether  an  executrix  who  is  in  occupation  of  a  house,  carrying 
on  the  business  of  selling  the  liquor  on  the  premises,  is  subject 
to  a  penalty,  or  may  be  made  subject  to  a  penalty,  for  offences 
under  sections  which  provide  for  the  order  of  licensed  premises, 
on  the  ground  that  she  is  a  *'  licensed  person,^'  meaning  thereby 
a  person  holding  a  licence  as  defined  by  this  Act.  In  my 
opinion  the  interpretation  clause  was  put  in  with  some  object, 
and  although  it  may  not  be  conclusive,  because  such  things 
may  be  put  in  from  abundant  caution,  Mr.  Tobin  has  not 
been  able  to  suggest  any  case  in  which  that  interpretation 
clause  would  be  wanted  if  his  argument  is  correct.  I  think 
that  the  effect  of  sect.  3  is  to  say  that  the  licence  continues  for  a 
limited  time  to  the  executrix  or  the  heir  or  assign  provided  that 
they  come  to  the  next  special  sessions,  and  that  the  effect  of  the 
interpretation  clause  is  to  say  that  a  person  who  is  entitled  to 
act  as  a  licensed  person  during  that  period  is  a  person  who  is 
holding  a  licence.  I  am  certainly  very  much  impressed  with  the 
argument  that,  if  this  view  is  not  correct,  a  certain  number  of 
offences  will  go  without  punishment ;  and  in  respect  of  a  large 
number  of  other  offences  or  several  other  offences  there  will  not 
be  the  same  means  of  punishment  as  is  contemplated  by  this 
Act.  I  think  that  an  executrix  who  is  selling  liquor  by  virtue 
of  the  possession  of  the  licence,  during  the  period  up  to  the 
time  when  she  must  go  and  obtain  the  transfer  or  obtain  a  new 
licence,  because  that  is  the  proper  expression  under  sect.  14  of 
the  Act  of  1828,  is  a  person  holding  a  licence  within  the 
meaning  of  this  Act,  ana  that  the  magistrates  ought  to  have 
convicted  in  this  case. 

Daklino,  J. — I  am  of  the  same  opinion.  One  of  the  strongest 
arguments  in  favour  of  the  appellant  is  the  argument  set  out  in 
the  case  which  convinced  the  magistrates  apparently  in  favour 
of  the  respondent.     By  means  of  the  words  in  sect.  8  of  the 
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McDonald   Licensing  Act^  executors  are  exempted  from  the  penalties    if 
^'  they  do  what  grantees  of  a  licence  may  do,  though  they  them- 

■     selves  are  not  the  grantees  of  the  licence.     They  are  not  treated 

1901.       as  unlicensed  persons.      If  unlicensed  persons  did  those  things 

.        they  might  be  liable  for  certain  things.      These  executors  are 

AcU^^     °^^  treated  as  unlicensed  persons.    Why  ?    Because  I  think  they 

*' Licensed    come  within  the  words  used  by  the  Act,  that  they  are  licensed 

person**-^    persons,   although  they  are  not   grantees   of  the  licence.       It 

catryinTon  seems  to  me  there  are  the  two  things.     There  are  the  grantees 

btt«ne»«—    of    the     licence.       There    are    for    certain   purposes    interim 

35  ^  36  Vict,  licence-holders,    and  the    executors    for    the    time    that    they 

c.  94,^«- 17,  j^qI^    ^Yxe   licence    before    they    go    and     get    a   licence     for 

themselves  come  within   those  words.      It  seems  to  me  most 

important  to  notice  the  very  point  made  by   Mr.  Tobin,    that 

the  executor  can  go  and  get  a  licence  for  himself  in  relation 

to  the  premises.     That  he  can  only  get  as  a  matter  of  right, 

under  the  statute  that  was  read,  for  the  rest  of  the  period  which 

was  covered  by  the  old  licence  granted  to  the   deceased.      It 

seems  to  me  upon  all  this  that  the  Legislature  cannot  be  justly 

accused  of  having  made  this  a  casibs  omissuSy  because  it  seems  to 

me  to  be  provided  for. 

Channill,  J. — I  think  that  the  appeal  should  be  allowed  ; 
but  I  do  agree  with  Mr.  Tobin's  argument  to  a  certain  extent — 
namely,  that  I  do  not  think  the  words  of  this  sect.  3  are  very 
apt.  The  proviso  in  the  section  begins,  ^^  no  penalty  shall  be 
incurred  by  the  executors  of  any  licensed  person  for  continuing 
to  sell  for  a  limited  time  on  the  licensed  premises.'^  Those  are 
the  words.  It  does  not  say  in  so  many  words  that  the  operation 
of  the  licence  is  not  to  be  extended  for  a  limited  time,  bat  I 
think  that  is  the  only  meaning  that  really  can  be  put  upon 
it,  and  that  the  meaning  in  substance  is  that  the  licence  is 
extended  for  a  limited  time  after  the  death.  The  licence  is,  as 
Mr.  Tobin  says,  a  personal  licence,  but  the  operation  of  this 
proviso  is  to  extend  it  for  a  limited  time  until  the  executors 
have  an  opportunity  of  applying  at  special  sessions.  If  that  is 
the  operation,  then,  in  the  meanwhile,  the  executor  acting  under 
it  must  be  considered  to  be  a  person  holding  a  licence — at  any 
rate  holding  premises  under  the  operation  of  that  licence  for  a 
limited  time.     Therefore  I  think  the  magistrates  were  wrong. 

Appeal  allowed. 
Solicitors  :  Philpot  and  Morrell,  for  Reginald  Potts,  Chester ; 
J.   E,   and   H.    Scott,   for   Thompson,   Hughes,   and   Mathison, 
Birkenhead. 
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KING^S  BENCH  DIVISION. 

Thursday,  Nov.  21,  1901. 

(Before  Lord  Alvbrstone,  C. J.,  Darling  and  Channell,  JJ.) 

Smith  (app.)  v,  Wisden  and  others  (Jastices  of  Sussex)  and 

ANOTHER  (resps.).  (a) 

Adulteration  of  food — Sale  ''  to  prejudice  of  purchaser  '' — No 
evidence  of  inferiority  of  article  sold — Addition  of  glucose  to 
marmalade — Offence — Sale  of  Food  and  Drugs  Act,  1875  (38  8f 
39  Vict.  c.  63),  s,  6. 

To  a  person  who  asked  for  a  pot  of  marmalade  a  grocer  sold  a  pot 
of  marmalade  which  was  found  to  contain  13  per  cent,  of 
starch  glucose.  The  glucose  consisted  of  sugar,  a  gummy  sub- 
stance which  had  no  sweetening  property,  and  water.  There 
was  no  legal  standard  for  the  making  of  marmalade,  and 
manufacturers  used  various  recipes,  and  for  many  years  glucose 
had  been  used  by  many,  though  not  by  all,  manufacturers  in 
the  making  of  it.  The  glucose  to  the  extent  used  was  not 
injurious  to  health,  and  it  prevented  the  marmalade  from 
crystallising  and  had  a  tendency  to  prevent  mildewing  and 
fermenting. 

Held,  that  there  was  no  evidence  that  the  article  supplied  was 
inferior  to  the  article  demanded  or  was  adulterated,  and  no 
evidence,  therefore,  that  the  sale  was  a  sale  to  the  prejudice  of 
the  purchaser  within  the  meaning  of  sect.  6  of  the  Sale  of  Food 
and  Drugs  Act,  1875. 

CASE  stated  by  the  Court  of  Quarter  Sessions  for  the  western 
division  of  the  county  of  Sussex  on  the  hearing  of  an 
appeal  at  Horsham  on  the  12th  day  of  April,  1901. 

The  appellant,  George  Smith,  appealed  to  the  quarter  sessions 
against  a  conviction  of  the  Court  of  summary  jurisdiction  held 
at  Worthing,  whereby  the  appellant  was  convicted  for  selling 
to  the  prejudice  of  the  purchaser,  contrary  to  the  provisions 
of  sect.  6  of  the  Sale  of  Food  and  Drugs  Act,  1875,  a  pot 
of  marmalade  which  was  not  of  the  nature,  substance,  and 
quality  demanded,  and  was  ordered  to  pay  the  sum  of  II.  and 
126.  costs. 

The  Court  of  Quarter  Sessions  confirmed  the  conviction  with 
costs,  and  at  the  request  of  the  appellant  stated  this  case  for  the 
opinion  of  the  Court. 

The  appellant  was  a  retail  grocer  carrying  on  his  business  at 
Worthing,  and  on  the  7th  day  of  February,  1901,  an  inspector 

(a)  Reported  by  W.  W.  Orr,  Esq.,  Barrieter-at-Law. 
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Smith       under  the  Sale  of  Food  and  Drags  Act,  1875,  in  answer  to  his 
^*  application  for  a  21b.  pot  of  marmalade,  was  served  on  behalf  of 

OTHERS      *^®  appellant  with  a  pot  of  marmalade,  which  bore  a  red  label, 
(Justices  of  which  so  far  as  is  important  was  as  follows  : — 

Sussex)   and      CroBse  and  Blaokweirs  pore  orange  marmalade,  manufactured  entirely  from  Seville 
ANOTHER,      oranges  and  warranted  pure. 

^^*  No  indication  beyond  the  label  was  given  to  the  purchaser  as 

Sale  of  Food  ^^  ^^^  Composition  of  the  marmalade. 

and  Drugs  The  purchase  of  the  pot  of  marmalade  was  made  iu  conse- 
Acts—Adulte-  quence  of  a  circular  issued  by  the  Local  G-overnment  Board,  and 
MarfMLiade--'  received  by  the  chief  constable  of  West  Sussex.     This  letter  was 

Addition  of    aS  foUoWS  : 

Sale  "  to  ^  ^'^  directed  by  the  Local  Goyemment  Board  to  inform  the  council  they  have  had 

vreiudice  of   ^^^^^  consideration  the  statements  which  have   been   made  relative  to  illness  in 

jmrchaMer  ** different  parts  of  the  country  alleged  to  be  caused  by  the  drinking  of  beer  oontain- 

No  evidence  of  ^°^  arsenic.     The  presence  of  arsenic  is  said  to  have  been  due  to  the  brewing  of  the 

inferiority  of  ^*^^  ^*^^  glucose  or  other  substitutes  for  sugar  prepared  with  commercial  sulphuric 

nrtiele  sold  —  *°^^  *°  which  arsenic  was  accidentally  present.      Without  expressing  any  opinion  on 

3R  A.  on  rr-^x    this  questiou,  but  with  a  view  of  pointing  out  a  means  of  discovering  whether  any  risk 

^  ao       a  '   i<i  likely  to  arise  in  the  district  from  the  use  of  beer  containing  injurious  ingredients, 

^       '  '*    '     the  board  direct  me  to  draw  attention  to  the  powers  which  the  council  possess  under 

the  Sale  of  Food  and  Drugs  Acts  of  purchasing  and  submitting  samples  of  beer  for 

analysis  by  the  public  analyst,  and  to  recommend  that  samples  should  be  taken 

forthwith.    I  am  at  the  same  time  to  state  that  glucose  and  other  su^ar  substitutes 

are  used  not  only  in  the  brewing  of  beer,  but  also  in  the  making  of  jams,  syrups, 

sweets,  and  similar  articles  of  food,  and  the  board  suggest  for  the  consideration  of 

the  council  whether  it  would  not  be  well  that  samples  of  some  or  all  of  such  articles 

which  are  on  sale  in  the  district  should  be  purchased  and  submitted  to  the  public 

analyst  for  analysis. 

The  conviction  of  the  appellant  by  the  justices  at  Worthing 
on  the  6th  day  of  March  was  for  unlawfully  selling  to  the 
prejudice  of  the  purchaser  a  certain  article  of  food — to  wit, 
marmalade,  which  was  adulterated  with  13  per  cent,  of  starcb 
glacose,  and  was  not  of  the  nature,  substance,  and  quality 
demanded  by  the  purchaser,  contrary  to  sect.  6  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  and  the  appellant  was  convicted  of 
the  offence  and  fined  as  aforesaid. 

The  analyst,  on  the  15th  day  of  February,  1901,  certified  that 
the  sample  of  marmalade  contained  the  parts  as  under,  or  the 
percentages  of  foreign  ingredients  as  under  —  namely,  starch 
glucose,  18  per  cent. ;  and  he  added  that  the  sample  was  free 
from  arsenic,  from  salicylic  acid^  and  fruit  other  than  orange. 

It  was  proved  before  the  Court  of  Quarter  Sessions  that  starch 
glucose  is  composed  of  40  per  cent,  of  dextrose,  40  per  cent,  of 
dextrine,  and  20  per  cent,  of  water ;  that  dextrose  is  sugar  to 
all  intents  and  purposes;  that  dextrine  is  a  gummy  substance, 
and  has  not  any  sweetening  property  whatsoever,  and  is  a  sub- 
stance largely  used  for  the  gumming  of  labels  and  other  similar 
purposes  ;  that  glucose,  though  classed  as  a  sugar  for  purposes 
of  taxation,  was  not  a  sugar  as  understood  by  the  general 
public. 

It  was  proved  that  glucose  had  been  used  in  the  manufacture 
of  marmalade  for  a  period  which  commenced  fifteen  years  before 
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the  date  of  this  case  by  a  large  number  of  manufacturers^  but      Smith 
was  not  so  used  by  all  and  never  had  been  used  by  all;  ^'^fl.t  ^^^^^^^  ^^^ 
there  was  a  general  and  common  understanding  that  marmalade      others 
was  a  preserve  composed   of   fruit  boiled  with  cane    or  beet  (Justices  of 
sugar,   but   that   there    was   no  legal  standard    for  making  of  Sussex)  and 

marmalade,  and  that  manufacturers  varied  in  the  reoipes  they        

used;  that  the   use  of  glucose  to  the  extent  contained  in  the        1901. 
analysed  article  was  not  injurious  to  health ;  and  that  the  use        "Vf  od 
of  glucose  prevented  the  marmalade  from  crystallising,  and  had    ^^^  Dnigt 
a  teudency  to  prevent  mildewing  and  fermenting.  Acts—Aduite- 

It  was  contended  by  the  appellant :  (1)  That  the  sale  was  not  j/^^^^  ~ 
to  the  prejudice  of  the  purchaser  within  the  meaning  of  sect.  6   ^^^^i^  ^^ 
of  the  Sale  of  Food  and  Drugs  Act,  1875 ;  (2)  that  as  there  is     glucose— 
no  standard  for  making  of  marmalade,  the  addition  of  starch      Saw*  to 
glucose  was  not  an  offence  under  the  Act ;    (3)  that  upon  the  I^^^^l .?{_ 
facts  proved  there  was  no  evidence  to  sustain  the  conviction.        ^o  evidence  of 

The  court  found :  (1)  That  in  asking  for  orange  marmalade  inferiority  of 
the  purchaser  desired  to  buy   a  substance  composed  of  oranges  gg^^^g^^cJ" 
cooked  or  preserved  with  cane  or  beet  sugar,  and  had  not  con-    c.  63, ».  6. 
sented  to  be  served  with  a  preserve  to  which  starch  glucose  was 
added;  (2)  that  the  sale  of  the  article  which  contained  13  per 
cent,  of  starch  glucose  was  a  sale  to  the  prejudice  of  the  purchaser; 
and  (3)  was  a  sale  of  an  article  not  of  the  nature,  substance,  and 
quality  of  the  article  demanded,  and  they  affirmed  the  conviction 
and  dismissed  the  appeal. 

The  question  for  the  Court  was  whether  the  Court  of  Quarter 
Sessions  was  right  upon  the  facts  proved  before  it  in  dismissing 
the  appeal. 

If  the  Court  should  be  of  opinion  that  the  judgment  of  the 
Court  of  Quarter  Sessions  was  correct,  then  the  order  of  that 
Court  dismissing  the  appeal  with  costs  was  to  stand. 

If  the  Court  should  be  of  opinion  that  the  judgment  of  the 
Court  of  Quarter  Sessions  was  wrong,  then  the  case  was  to  be 
remitted  to  the  quarter  sessions  to  enter  judgment,  allowing  the 
appeal  with  costs. 

The  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63), 
provides : 

Sect  6.  No  person  shall  sell  to  the  prejadice  of  the  purchaser  any  article  of  food 
or  any  drug  which  is  not  of  the  nature,  substance,  and  quality  of  the  article 
demanded  by  such  purchaser,  under  a  penalty  not  exceeding  twenty  pounds ;  provided 
that  an  offence  shall  not  be  deemed  to  be  committed  under  this  section  in  the  follow. 
iug  eases — ^tbat  is  to  say,  (1)  Where  any  matter  or  ingredient  not  injurious  to  health 
has  been  added  to  the  food  or  drug,  because  the  same  is  required  for  the  production 
or  preparation  thereof  as  an  article  of  commerce  in  a  state  fit  for  carriage  or 
consumption,  and  not  fraudulently  to  increase  the  bulk,  weight,  or  measure  of  the 
food  or  drug,  or  conceal  the  inferior  quality  thereof. 

Bousfield,  K.C.  {Morton  Smith  with  him)  for  the  appellant. — 
The  case  raises  an  entirely  new  point  on  the  construction  of 
sect.  6.  It  does  not  come  within  the  section  at  all ;  but  if  it  does 
— it  comes  within  the  exemption  in  the  1st  sub-section.  To  come 
within  the  section,  it  must  be  a  sale  to  the  prejudice  of  the 
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Smith       purchaser^  and  it  must  also  be  a  sale  of  an  article  which  is  not  of 

^'  the  nature^  substance^  and  quality  of  the  article  demanded.      It 

OTHKB8      ^^  ^^^  ^^^  mere  selling  of  a  different   article^  but  the  selling  of 

r Justices  of  an  inferior  and    worse    article^    that   is    aimed   at   in  sect.    6. 

Sussex)  and  There  must  be  a  different   article    and    a    worse    article^  and 

ANOTHER,    ^j^^   purchaser    must  be   prejudiced   by    the    sale.     Here    the 

1901.        purchaser   could   not  be    prejudiced   by   the    sale,  because    he 

got  an  article  which,   upon  the  findings,  was  a  better  article 

ar^Drugs    ^^^^  ^®  asked  for,  as    it  was  found  that  the  use  of  the  glucose 
Acts—Adulte-  prevented  the  marmalade  from  crystallising.    [Lord  Altkrstonk, 
ration—      C.J.  referred  to  Hoyle  v.  Eitchman  (40  L.  T.  Rep.  252  ;  4  Q.  B. 
^AddUi^''^  ^'^^'  2^^)  ^°^  Sandys  v.  Markham  (41  J.  P.  52).]     A  case  of 
glucose—     ^^^is  kind  is  not  within  the  scope  of  the  section  at  all,  as  there  is 
Sale  **  to     here  a  thing  made  according  to  recipes  as  to  which  there  is  no 
prejudvceof  definite    standard  either  as  to   ingredient  or  as  to  proportion. 
No  evidence  of  ^^^  i°  such  cases  to  support  a  conviction  there  must  be  intro- 
inferioriiy  of  duced  Something  injurious  to  healthy  as  in  the  case  of  the  arsenic 
'st^Sd'vid^^  beer   [Goulder  v.  Rook,  84  L.  T.   Rep.  719;   (1901)  2  Q.  B. 
c.63«.  c!^    290).      If  the  decision  of  the  justices   in   the  present  case    is 
correct^  then  in  that  case  it  would  not  have  been  necessary   to 
go  into  the  question  as  to  the  arsenic  ;  it  would  have  been  suffi- 
cient for  a  conviction  to  prove  the  presence  of  glucose.     The 
cases  where  convictions  under  sect.  6  have  been  obtained    on 
mixed  articles  are  cases  where  there  has  been  a  fixed  standard, 
such  as  the  tincture  of  opium  case  [White  v.  Bywater,  19  Q.  B. 
Div.  582)  and  the  mercury  ointment  case  {Dickens  v.  Randerson, 
84  L.  T.  Rep.  204 ;  (1901)    1  Q.  B.  437),  or  where  something 
injurious  to  health  has  been  added,  as  in  the  cases  as  to  arsenic 
in  beer.     Here   there   are  express  findings  that  the  use  of  the 
glucose  was  not  injurious  to  health  and  that  there  was  no  legal 
standard.      The  glucose  was  added  to  make  it  fit  for  consump- 
tion as  an  article  of  commerce,  and  therefore,  even  if  it  comes 
within  sect.  6  at  all,  it  comes  under  the  exemption  in  sub-sect.  1. 
The  Court  is  not  bound  by  the  findings  of  the  justices  at  the  end 
of  the  case;  these  findings  are  really  inferences  from  the  facts 
which  are  previously  found,  and  the  Court  is  entitled  to  draw 
inferences  from  the   facts.     The  contention  for  the  respondents 
would  strike  out  of  the  section  altogether  the  words  "  to  the  pre- 
judice of  the  purchaser.^' 

Boxall  for  the  respondents. —  [Lord  Alverstone,  C.J. — Where 
is  there  any  evidence  that  the  article  sold  was  inferior  ?]  That 
it  was  inferior  appears  from  the  finding  of  the  justices  that^  in 
asking  for  orange  marmalade,  the  purchaser  desired  to  buy  a 
substance  composed  of  oranges  cooked  with  cane  or  beet  sugar, 
and  had  not  consented  to  be  served  with  a  marmalade  to  which 
glucose  was  added.  That  is  a  finding  of  fact  by  the  justices 
that  the  purchaser  did  not  get  the  article  he  asked  for.  There 
is  the  previous  finding  as  to  the  glucose  that  it  is  really  not 
sugar,  but  that  part  of  it  is  a  gummy  substance  without  any 
sweetening  property   whatever.      There    was   other  affirmative 


AND 
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evidence  as  to  the  inferior  quality^  but,  as  the  hearing  lasted  a      Smith 
long  fcime  and  many  witnesses  were  called  on  both  sides,  it  was  y^^^^^^^ 
foand  impossible  to  set  out  the  whole  of  the  evidence  in  the  case,      othbrs 
For  commercial   purposes    it  may   be   convenient  that   glucose  (Justices  of 
should  be  used,  but  the  justices  do  not  find  that  the  jam  is  better  Sussex)  and 

for  the  consumer  because  there  is  glucose  put  in  it.     They  find        

that  it  does  not  crystallise  or  ferment,  which  may  be  very  impor-        1901. 
tant  for  the  render.     The  real  answer  is  to  be  found  in  sect.  8,      7-"~7^ 
because,  if  read  in  conjunction  with  sect.  6,  it  precisely  meets    andDmga 
this  case.     Under  sect.  8  the  vendor  could  have  protected  him-  AeU—Adulte- 
self  by  giving  to  the  purchaser  a  notice,  by  means  of  a  label,  «r*'*^^T___ 
that  the  article  was  mixed.     It  is  said  that  this  was  a  compound   ^^^^^  ^^ 
or  mixed  article  for  the  making  of  which  no  fixed  standard  is     giucosB— 
known,  and  that  therefore  there   ought  not  to  be  a  conviction.     Sale  **  to 
In  such  a  case  the  question  is  entirely  one  of  fact  for  the  justices  p^]^^^*^^»?_ 
(per  Mellor  and  Lush,  JJ.,  in  Webb  v.  Knight,  36  L.  T.  Rep.  791 ;  jfo  evidence  of 
2Q.  B.  Div.  530)  ;  so,  in  Goulderv.  Rook  {ubi  sup,),  Lord  Alver-  infeHority  of 
stone,  C.J.  says  :  "It  is  for  the  magistrates  in  each  case  to  find  38**1^39*^^^7 
whether  in  fact  the   article  supplied  is  of  the  nature,  substance,    c.  63, ».  6. 
and  quality  of  the  article  demanded.'^      Here,  after  prolonged 
inquiry,  they  have  so  found.     In  the  next  place,  the  sale  was  to 
the  prejudice  of  the   purchaser.      The  article   must   be   of  an 
inferior  quality  {Hoyle  v.  Hitchman,  ubi  sup),  but  the  justices 
must  be  taken  to  have  found  that,  as  they  have  expressly  found 
that  the  sale  was  to  the  prejudice  of  the  purchaser,  and  they 
were  entitled  to  use  their  own  knowledge  and  experience  on  the 
matter :  (Shortt  v.  Robinson,  63  J.  P.  295 ;  Reg,  v.  Field,  64  L.  J. 
158,  M.  C.).     Upon  these  findings  of  fact  by  the  justices  the  con- 
viction ought  to  be  upheld. 

BousfieJd,  K.C.  was  not  called  upon  to  reply. 

Lord  AivBBSTONB,  C.J. — ^The  real  difficulty  I  have  had  in  this 
case  has  been  as  to  whether  we  could  deal  with  it  without 
sending  it  back  to  the  justices.  I  quite  see  the  force  of  the 
argument  properly  and  fairly  put  forward  by  counsel  for  the 
respondents,  that  upon  these  findings  in  this  case  we  ought  not 
to  disturb  the  decision  of  the  justices,  but  that  we  ought  to 
consider  that  they  have  found  facts  which  we  cannot  review.  This 
Court,  of  course,  can  only  really  deal  with  the  question  on  there 
being  no  evidence  on  which  the  justices  could  properly  come  to 
the  conclusion  to  which  they  came.  I  have  had  considerable 
doubt  as  to  whether  we  should  be  justified  in  dealing  with  the 
case  without  sending  it  back  to  the  justices,  and  I  do  not 
hesitate  to  say  that  the  statements  in  the  case  as  affording  a 
foundation  for  the  findings  of  the  justices  are,  to  my  mind,  wholly 
unsatisfactory;  but  still  they  have  been  found  as  facts  upon 
some  evidence,  and  I  could  not  give  the  judgment  I  am  about 
to  give  unless  I  had  come  to  the  conclusion  that  there  was  no 
evidence  on  which  the  justices  could  properly  act  in  convicting 
the  appellant.  With  regard  to  the  question  of  what  the  pur- 
chaser asked  for  and  meant  to  get,  I  tnink  we  are  concluded  by 
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Smith       the  findings  of  the  justices  upon  it.     I  will  only  say  that  I  should 
^      *''  not  have  come  to  the  same  conclusion  that  a  person,  when  lie 

WW  ISDBN     AND 

OTHERS      asked  for  "  marmalade,"  thought  that  he  was  going  to  get  fruit 
(Justices  of  and  beet  or  cane  sugar.     I  think  there  are  many  other  things 
Sussex)  and  fji^at  might  properly  be  put  iu  good  marmalade  that  a  person 
another     agjjjng  for  it  would  not  know  of,  or  would  not  form  any  opinion 
1901.        about.     If  that  had  been  the  question,  I  do  not  think  we  could 
—         have  interfered  with  the  decision  of  the  justices  upon  it.     But  I 
ar^  Drugs    ^^^^^  ^^^  justices,  in  order  to  support  this  conviction,  must  go 
Aet$—Aduite-  further.     There  must  be  evidence  that  the  article  supplied  "was 
ration—     not  of  the  nature,  substance,  and  quality  of  the  article  demanded 
Addiiim^oi  ^^^  ^^^  purchaser.     That  has  received  judicial  comment  more 
glucose—      than  once — and  I  do  not  think  that  any  doubt  has  been  throw^n 
Sale  **  to     on  it — ^by  Lush^  J.,  as  in  the  case  of  Hoyle  v.  Hitchman   (zLbi 
^r^ir**^r"—  ^^P')>  decided  as  far  back  as  the  year  1879,  upon  the  same  words 
No  evidence  of  ^^  those  in  sect  6  of  the  present  Act.     It  has  to  be  taken    in 
infenority  of  this  Connection  that  the  difference  between  the  article  supplied 
^<^o^l\^y'T  ^^nd  that  demanded  by  the  purchaser  must  be  to  the  prejudice  of 
c.  63  8.€.    *'^®  purchaser  and  the  article  must  be  one  which  is  not  of  tlie 
nature,   substance,  and   quality  of  the  article   demanded.      As 
Lush,  L.J.  (then  Lush,  J.)  said  in  that  case,  '^  It  cannot  be  con- 
fined to  pecuniary  prejudice,  or  prejudice  arising  from  consump* 
tion  of  unwholesome   food.     The  prejudice  is  that  which   the 
ordinary  customer  suffers — namely,  that  which  is  suffered    by- 
anyone  who   pays  for  one  thing  and  gets  another  of  inferior 
quality.     The  official  purchaser  is  to  purchase  by  way  of  testing 
whether  the  prejudice  is  suffered  by  the  ordinary  customer,  and 
he  is  prejudiced  in  the  same  manner.     The  words  'to  the  pre- 
judice of  the  purchaser '  are  necessary,  because  if  they  had  not 
been  inserted,  a  person  might  have  received  a  superior  article  to 
that  which  he  demanded  and  paid  for,  and  yet  an  offence  would 
have  been  committed.     The  words  are  intended  to  show  that  the 
offence  is  not  simply  giving  a  different,  but  giving  an  inferior, 
thing  to  that  demanded  and  paid  for.''     I  may  say  that  that 
judgment  was  not  the  first  in  which  Lush,  J.  considered  tlie 
matter.     It  had  been   before   him   in  the   case   of   Sandys    v. 
Markham  {ubi  sup.),  and  to  my  knowledge  that  has  been  referred 
to  in  more  than  one  case  as  being  a  correct  exposition  of  the 
law.    In  that  view  of  the  matter,  what  have  the  justices  found 
here  ?    I  agree  with  counsel  for  the  respondents  that  it  is  very 
difficult  to  get  out  in  the  special  case,  and  that  you  cannot   get 
out,  all  the  evidence  given ;  but  it  was  proved  that  glucose  liad 
been  used   in   the  manufacture  of  marmalade  for  a  period   of 
fifteen  years  by  a  large  number  of  manufacturers,  though  not  by 
all.     Therefore  it  is  plain  that  the  justices  found,  as  a  fact,  that 
this  was  an   alternative  ingredient  in  marmalade.     They    say 
there  was  a  general  and  common  understanding  that  marmalade 
was  composed  of  fruit  boiled  with  cane  or  beet  sugar,  but  that 
there  was  no  legal  standard  for  the  making  of  marmalade,  and 
that  manufacturers  varied  in  the  recipes  they  used.     So  far  i^e 
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f^t  a  certain  thing  found — ^namely^  that  there  is  no  standard.       Smith 
bat  that  there  is  a  frequent^  though  not  common^  use  of  glucose  _      ^' 
varying  the  recipe.     Then  the  justices  find  this,  that  the  use  of      qtubbs 
glucose  to  the  extent  contained  in  the  analysed  article  was  not  (Judricss  of 
injarious  to  health,  that  it  prevented  the  marmalade  from  crystal-  Sussex)  and 

Using,  and  had  a  tendency  to  prevent  mildewing  and  fermenting.         

Looking  at  the  matter  fairly,  and  not  endeavouring  to  construe        1901. 
this  Act  so  that  it  may  be  a  weapon  of  oppression  or  otherwise        ""7" 
than  a  proper  protection  of  the  public,  what  does  that  amount    and  Drugs 
to  ?    It  amounts  to  this,  that  the  ingredient  was  an  ingredient  AcU—AduHe- 
which,  if  the  purchaser  knew  anything  abut  it,  tended  to  improve      ration— 
the  article,  and  for  this  purpose  it  must  be  taken  that  the  pur-    J^^i^i^n  o/" 
chaser  did  not  know  anything  about  it,  as  it  is  not  the  case  of  a     ^lucow— 
person  purchasing  who  knew  any  particular  recipe.  The  purchaser      8aU  *•  to 
got  an  article  given  to  him  which,  if  it  was  diflferent  at  all,  was  ^^^^^^*^{_ 
different  in  the  sense  that  it  was  rather  better.     I  perfectly  agree  2^0  evidence  of 
that  if  we  thought  that  the  justices  had  come  to  the  conclusion  inferiority  of 
that  they  did  come  to  from  general  knowledge  or  general  expe-  ^na^J^^^ 
rienoe  based  upon  their  own  knowledge  of  such  things,  we  ought    g.  63, «.  6. 
not  to  interfere.     But  I  think  the  way  the  justices  have  stated 
this  case  shows  that  they  must  have  desired  to  have  the  opinion 
of  this  Court  as  to  whether  they  were  justified  upon  the  facts 
stated  in  coming  to  the  conclusion  they  did  come  to.     I  base  my 
judgment — and  this  is  why  I  have  not  sent  the  case  back  to  the 
justices — on   the  ground  that  there   was   no   evidence   of   any 
inferior  quality  in  the  article  supplied,  or  of  any  adulteration  in 
the  ordinary  sense  of  the  word.     The  appeal  must  be  allowed 
and  the  conviction  quashed. 

DiLRLiNG,  J. — I  am  of  the  same  opinion. 

Channell^  J. — I  am  of  the  same  opinion.  I  should  like  to  add 
that  this  Court  may  draw  inferences  of  fact  which  ought  to  have 
been  drawn  by  the  justices  from  the  facts  stated  and  found 
by  them,  and  in  all  probability  when  the  case  sets  out  certain 
findings  of  fact,  and  then  says  that  the  justices  found  so  and  so 
upon  these  facts,  they  are  merely  stating  the  inferences  which 
they  drew  from  the  facts,  and  then  they  ask  us  whether  they  are 
right  in  drawing  these  inferences.  Inasmuch  as  we  may  draw 
the  inferences,  I  think  we  may  draw  the  inference  that  in  this 
case  it  was  not  proved  that  the  article  was  sold  to  the  prejudice 
of  the  purchaser  in  the  sense  of  its  being  injurious.  There  is 
some  statement  that  the  article  was  better  for  some  purposes  by 
reason  of  having  glucose  in  it,  but  there  is  no  distinct  statement 
that  it  was  worse.  There  is  simply  a  statement  that  it  had  a 
certain  amount  of  gum  in  it  which  had  a  beneficial  effect. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Allen  and  Son. 

Solicitor  for  the  respondents,  M  B.  Wannop,  Chichester. 
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CROWN    CASES    RESERVED. 

Saturday,  Dec,  14,  1901. 

(Before   Lord  Alverstonb,  C.J.,    Lawrance,  Wright,   Bruce, 

and  Darling,  JJ.) 

Rex  V,  Lines,  (a) 

Game — Night  poaching — Misdemeanour^^Indictment — Conviction 
after  two  previous  convictions — Offending  a  third  time — Offences 
must  he  identical — Night  Poaching  Act,  1828  (9  Geo.  4,  c.  69), 
ss.  1,  9. 

The  offence  made  an  indictahle  misdemeanour  by  sect,  1  of  the 
Night  Poaching  Act,  1828  (9  Geo,  4,  c.  69)  is  offending  for  a 
third  time  under  that  section,  which  makes  unlawfully  entering 
upon  land  by  night  with  instruments  for  taking  or  destroying 
game  an  offence  punishable  on  summary  conviction.  Previous 
convictions  for  the  more  serious  offence,  made  indictable  by  sect,  9 
of  the  Act,  of  night  poaching  as  one  of  an  armed  gang  are  not 
within  the  section,  L.  was  indicted  under  sect.  1  for  offending  a 
third  time  against  that  section.  Two  previous  convictions  were 
set  out  in  the  indictment,  but  one  wa^  a  conviction  under  sect,  9, 
for  poaching  by  night  a«  one  of  an  armed  gang. 

Held,  that  the  indictment  was  bad,  there  being  alleged  only  one 
offence  against  sect.  1. 

THIS  case,  stated  by  the  deputy-chairman  of  the  Bedfordshire 
Quarter  Sessions,  so  far  as  is  material,  was  as  follows  : — 
The  prisoner  was  indicted  at  the  quarter  sessions  for  the  mis- 
demeanour created  by  the  Night  Poaching  Act,  1828  (9  Greo.  4, 
c.  69),  s.  1,  which  enacts  that  a  person  who  a  third  time  commits 
the  offence  of  by  night  unlawfully  taking  or  destroying  game  or 
rabbits,  or  of  by  night  entering  on  land  with  any  gun,  net, 
engine,  or  other  instrument  for  the  purpose  of  taking  or 
destroying  game,  shall  be  guilty  of  a  misdemeanour.  The 
indictment  set  out  as  the  two  previous  offences  committed  by 
the  prisoner  (1)  a  conviction  for  that  he  by  night,  together  with 
three  other  persons  armed  with  bludgeons,  unlawfully  entered 
certain  lands  for  the  purpose  of  taking  and  destroying  game ; 
(2)  a  conviction  for  unlawfully  by  night  entering  certain  lands 
with  a  gun  for  the  purpose  of  taking  and  destroying  game. 
It  was  objected  on  behalf  of  the  prisoner  that  the  indictment  was 
bad,  because  the  offence  made  a  misdemeanour  by  sect.  1  of  the 

(a)  Reported  by  A.  A.  Bethunb,  Esq.,  Barrister-at-Law. 
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statute  was  a  third  conviction  for  the  offences  punishable  on        Exx 
summary  conviction  under  sect.  1 — i.e.,  unlawfully  entering  land  ^* 

by  night   with   instruments  for  taking  or  destroying    game —        ' 

whereas  the  conviction  set  out  in  the  first  count  of  the  indict-        1901. 
ment  was  a  conviction  for  the  offence  indictable  under  sect.  9  of        — " . 
night  poaching  as  one  of  an  armed  gang.     The  deputy-chairman  p^^Hn^ 
overruled  the  objection,  and  the  prisoner  was  convicted.  c<mvicHon 

Lord  Coleridge,  K.C.  (with  him  Stimson)  for  the  prosecution,  a^ter  previous 
— ^The  offence  made  an  indictable  misdemeanour  is  a  third  con-  ^Qff^^miut 
yiction  for  night  poaching,  whether  it  is  for  the  simple  night  be  identical — 
poaching  punishable  on  summary  conviction,  or  for  the  night  9  Qeo.  4,  c.  C9, 
poaching  aggravated  by  the  fact  that  it  is  night  poaching  as  one      "'  ^'  ^* 
of  an  armed  gang,  which  is  indictable  under  sect.  9.      Conse- 
quently the    indictment  is    good,  because  it   does   allege   two 
convictions  for  night  poaching. 

Lord  Alveestone,  U.J. — The  point  in  this  case  is  whether  the 
previous  convictions  alleged  in  the  indictmeiit  are  both  convictions 
which  constitute  the  offence  created  by  sect.  1  of  the  statute  in 
the  case  of  a  person  who  shall  "  so  offend  a  third  time.''  It  has 
been  pressed  upon  us  by  the  prosecution]  that  the  first  count  of 
the  indictment  is  an  offence  under  sect.  1  only  aggravated  by 
the  prisoner  having  been  of  a  party  armed  with  bludgeons.  It  is 
true  that  under  sect.  9,  which  deals  with  the  offence  of  night 
poaching  by  armed  persons,  part  of  the  offence  is  entering  upon 
land  for  the  purpose  of  taking  game.  But  the  weapons  mentioned 
in  that  section  are  not  weapons  intended  for  taking  game,  and 
the  offence  is  entering  upon  land  for  the  purpose  of  taking 
game  so  armed  as  to  be  likely  to  commit  acts  of  violence.  The 
words  "  so  offend ''  in  sect.  1  refer  to  offences  under  that 
section,  and  the  instruments  mentioned  in  that  section  are 
instruments  for  taking  game.  It  seems,  therefore,  that  in  this 
case  there  were  not  the  previous  convictions  necessary  to  con- 
stitute the  offence  for  which  the  prisoner  was  indicted. 

Lawrance,  Wrioht,  Bbuce,  and  Darling,  JJ.  concurred. 

Co7ivictio7i  quashed. 

Solicitors :  AiLstin  and  Austiriy  for  Wm,  Austin,  Luton. 

The  prisoner  was  not  represented. 
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CROWN  CASES  RESERVED. 

Saturday,  Dec,  14,  1901. 

(Before  Lord  Alverstonb,  C.J.,  Lawrancb,  Wright,  Bruce,  and 

Darling,  JJ.) 

Rex  v.  Wiseman,  (a) 

Pror  Vice — Evidence — A  dm  issih  ilify — Ban  hrwptcy — Not  fu  lly  dift- 
covering  property  —  Intent  to  defraud  —  Negativing  fraud — 
Debtors  Act,  1869  (32  ^  33  Vict.  c.  62),  s.  11  (1)  (2)  (4)  (6). 

An  intention  to  defraud  is  the  essence  of  the  offences  relating  to 
the  non-disclosure  of  his  property  by  a  bankrupt  to  the  trustee 
in  bankruptcy,  A  bankrupt  charged  with  offences  against 
sect,  11  o/  the  Debtors  Act,  1869,  has  therefore  a  right  to  call 
evidence  negativing  his  intention  to  defraud  his  creditors,  and 
such  evidence  if  tendered  cannot  be  excluded, 

THE  facts  in  tbis  case  stated  by  tbe  Assistant  Recorder  of 
Birmingbam  were  as  follows  : 
Tbe  defendant,  wbo  bad  carried  on  business  as  a  timber 
mercbant,  sold  bis  business  and  bis  bousebold  furnitare  and 
received  tbe  proceeds.  He  subsequently  executed  a  deed  of 
assignment  for  tbe  benefit  of  bis  creditors,  and  tbe  execution 
of  tbis  deed  was  tbe  act  of  bankruptcy  on  wbicb  a  creditor 
obtained  an  adjudication  of  bankruptcy.  In  tbe  statement  of 
afPairs  filed  by  tbe  defendant  be  made  no  mention  of  tbe  receipt 
by  bim  of  tbe  proceeds  of  tbe  sale  of  bis  business  and  furniture, 
neitber  did  be  inform  tbe  trustee  in  bankruptcy  of  tbe  fact  of 
tbis  sale.  He  was  indicted  under  tbe  Debtors  Act,  1869,  s.  11 
(1)  (2)  (4)  (6)  for  tbe  offences  of  not  disclosing  to  tbe  trustee 
administering  bis  estate  for  tbe  benefit  of  bis  creditors  all  bis 
property,  for  not  delivering  up  all  bis  property  to  bis  trustee, 
for  concealing  part  of  bis  property,  and  for  making  material 
omissions  in  a  statement  relating  to  bis  affairs.  At  his  trial  bis 
counsel  proposed  to  prove  by  evidence  tbat  before  tbe  defendant 
was  adjudicated  bankrupt  be  bad  called  a  meeting  of  bis  creditors, 
and  at  tbat  meeting  bad  disclosed  to  tbe  creditors  and  to  the 
trustee  under  tbe  deed  of  assignment  tbe  sale  and  bis  receipt  of 
tbe  proceeds,  and  tbat  various  creditors  bad  questioned  him  as 
to  bow  be  had  disposed  of  tbe  moneys  received  as  the  proceeds 
of  tbe  sale,  and  tbat  be  had  informed  them  tbat  be  was  living 
on  tbe  money.  Counsel  for  the  prosecution  objected  to  the 
reception  of  tbis  evidence,  on  tbe  ground  tbat  it  was  irrelevant 
to  the  issues  raised  on  the  indictment.     Tbe  learned  assistant 

(a)  Reported  by  A.  A.  Bkthuke,  Esq.,  Barriater-at-Law. 
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recorder  upheld  the  objection  and  rejected  the  eyidoDce^  and  the        Bbx 
jury  convicted  the  defendant.     The  qaestion  for  the  opinion  of    _   ^- 
the  Goart  was  whether  the  evidence  was  admissible.  

Lawless   for  the  defendant. — The  defendant  was  entitled  to        1901. 
prove  that  he  had  no  intention  of  defrauding  his  creditors.     If        — 7 
the  jury  was  satisfied  that  he  had  no  intention  to  defraud^  he   svider^^ 
conld  not  be  convicted  under  the  section ;  the  evidence  tendered  AdmiaaibiUty 
was  therefore  admissible.  -^Bankruptcy 

Stamford  Hutton  for  the  prosecation. — The  evidence  was  not  ^^^l^^l^^ 
relevant.     The  meeting  took  place  before  the  adjudication,  and    property— 
the  fact  that  the  defendant  had  made  a  statement  to  his  creditors     Intent  to 
did  not  entitle  him  to  omit  from  his  statement  to  the   trustee   ^T^^Ti 
in  bankruptcy   all    reference  to  the    sale    of   his  business  and  ig59__32^33 
furnitore.    The  assistant  recorder  was  therefore  right  in  rejecting    Vict.  c.  62, 
evidence  as  to  what  took  place  at  that  meeting.  *•  ^^• 

Lord  Alvekstone^  C.J. — We  are  all  of  opinion  that  this  con- 
viction must  be  quashed.  A  bankrupt  is  to  be  convicted  of 
misdemeanour  under  sect.  11  of  the  Debtors  Act^  1869^  if  he  does 
not^  to  the  best  of  his  knowledge  and  belief^  fully  and  truly 
discover  to  the  trustee  for  the  benefit  of  his  creditors  all  his 
property^  and  how  and  to  whom  and  for  what  consideration  he 
has  disposed  thereof^  unless  the  jury  is  satisfied  that  he  had  no 
intent  to  defraud.  Absence  of  intent  may^  of  course^  appear 
from  the  evidence  for  the  prosecution,  but  clearly  the  defendant 
is  entitled  to  give  evidence  negativing  the  intent  to  defraud. 
Here  the  defendant  proposed  to  give  evidence  of  a  meeting  at 
which  his  creditors  were  present  and  at  which  he  disclosed  the 
transaction  for  the  concealment  of  which  he  was  indicted. 
Whether  that  evidence  would  have  been  sufficient  to  disprove  the 
intent  to  defraud  would  have  been  a  question  for  the  jury,  but 
the  defendant  was  certainly  entitled  to  give  it. 

Lawbakce,  Wright,  Bruce,  and  Darling,  JJ.  concurred. 

Conviction  quashed. 

Solicitor  for  the  prosecution.  The  Solicitor  to  the  Treasury, 

Solicitor  for  the  defendant,  Speechlyj  for  Rabnett,  Bir- 
mingham* 
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KING'S  BENCH  DIVISION. 

Satwrdayy  Nov,  9,  1901. 

(Before  Lord  Alvebstonb,  C.J.,  DAJtLiNO  and  Channbll,  JJ.) 

Mayhew  v.  Sutton,  (a) 

Highway — Light  locomotive — Driven  ^^  to  the  common  danger  of 
passengers  ^^ — Locomotives  on  Highways  Act,  1896  (59  Sf  60 
Vict.  c.  36),  8,  6 — Inght  Locomsti/ues  on  Highways  Order y  1896, 
art,  4,  «.  1. 

Under  art.  4,  sect.  1,  of  the  Light  Locomotives  on  Highways  Order, 
1896,  it  is  an  offence  to  drive  a  light  locomotive  on  a  highway 
"  to  the  common  danger  of  passengers." 

A  person  who  is  shown  to  have  driven  a  light  locomotive  on  a 
highway  at  a  fast  pace  may  be  guilty  of  the  offence  although 
there  is  no  evidence  to  show  that  there  were  any  passengers  on 
the  highway  at  the  time  he  so  drove  it. 

CASE  stated  by  four  justices  of  the  peace  for  the  county  of 
Bucks. 

On  the  18th  day  of  May,  1901,  an  information,  under  art.  4, 
sect.  1,  of  the  Light  Locomotives  on  Highways  Order,  1896,  was 
preferred  by  George  Sutton,  superintendent  of  police  (herein- 
after called  the  respondent)  against  Mark  Mayhew  (hereinafter 
called  the  appellant) . 

The  information  charged  that  on  the  28th  day  of  April,  1901, 
the  appellant,  then  being  a  person  driving  a  light  locomotive 
on  a  certain  highway  within  the  parish  of  Denham  and  called 
the  Oxford-road,  unlawfully  drove  the  same  to  the  common 
danger  of  passengers. 

The  evidence  given  at  the  hearing  was  as  follows : — : 

One  William  Payne  stated  that  at  about  7  p.m.  on  Sunday, 
the  28th  day  of  April,  he  was  on  duty  at  Denham,  and  saw  a 
motor  car  coming  down  Bed  Hill,  on  the  Oxford-road,  at  a 
terrific  pace.  He  walked  into  the  centre  of  the  road  and  held 
up  both  arms,  and  when  the  car  came  round  the  comer,  about 
340  yards  from  where  he  stood,  the  appellant,  who  was 
driving,  could  see  him  and  drove  straight  up  to  him,  and  he  just 
had  time  to  step  on  one  side  when  the  car  passed  him,  and 
the  appellant  brought  the  car  to  a  standstill  60  yards  away  from 
where  it  had  passed  him. 

No  evidence  was  given  that  at  the  time  in  question  there  were 
any  passengers  or  passenger  on  the  Oxford-road,  or  that  any 
passenger  was  endangered. 

(a)  Reported  by  J.  Andbew  Strabam,  Esq.,  Barrister-at-Law. 
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No  evidence  was  tendered  by  the  appellant^  but  it  was  argued     Mathbw 
on  his  behalf  :  (1)  That,  in  the  absence  of  affirmative  evidence  ^' 

that  at  the  time  in  question  there  were  passengers  on  the  high-        

way  who  were  endangered  by  reason  of  the  speed  at  which  the       1901. 

motor  car  was  being  driven,  the  offence  charged  was  not  made      . 

out,  and  the  appellant  could  not  be  convicted ;  (2)  that,  in  order  ^  *^^  ^oeomo- 
to  convict  the  appellant  of  the  offence  charged,  the  prosecution    tive—Fatt 
must  prove  that  at  the  time  in  question  there  were  passengers     driving— 
upon  the  highway,  and,  further,   that   such   passengers    were    *^f,|^*o/ 
endangered:  (Stinson  v.  Browning,  13  L.  T.  Rep.  799;  Hill  y.  paswngws"— 
Somerset,  51  J.  P.  742 ;  Smith  v.  Boon,  84  L.  T.  Rep.  593).  59  4-  60  Vici. 

The  justices  found  as  a  fact  that  the  appellant  was  driving  ^'  ^®»  *•  ^• 
his  motor  car  on  the  highway  to  the  common  danger  of  passengers, 
and  that  the  appellant's  contention  that  direct  evidence  of  a 
passenger  being  endangered  was  necessary  to  support  a  con- 
viction was  ill  founded  in  law,  and  they  convicted  and  fined  the 
appellant. 

Roger  Wallace,  K.C.  {Samuel  Fleming  with  him)  for  the  appel- 
lant.— The  charge  here  is  driving  the  motor  car  "  to  the  common 
danger  of  passengers.*'     In  order  that  it  may  be  sustained  there 
must  be  evidence  that  there  were  passengers  on  the  highway  to  be 
endangered.  No  such  evidence  was  offered.  It  is  submitted,  then, 
that  no  case  was  made  and  the   conviction  is  wrong.     Under 
sect.  72  of  the  Highway  Act,  1835,  it  is  an  offence  to  make  a 
fire  within  50ft.  of  a  public  carriage-way  "  to  the  injury  of  snch 
highway,  or  to  the  injury,  interruption,  or  personal  danger  of 
any  persons  travelling  thereon."     But  in  Hill  v.  Somerset  [sup,) 
it  was  held  that  a  conviction   under    this   section  was  wrong 
where  no  evidence  of  any  such  injury  was  given.      In  Smith  v. 
Boon  {sup,)  it  was  held  that  the  driving  of  a  motor  tricycle 
through  such  a  place  as  the  High-street  of  Esher  at  the  rate  of 
eighteen   or  twenty  miles  an  hour  was   driving   at    a    speed 
'*  greater  than  is  reasonable  and  proper,  having  regard  to  the 
traffic,"  without  direct  evidence  as  to  the  traffic.     That  decision 
is,  however,  on  the  earlier  words  of  this  section,  and  besides 
the  evidence  showed  that  the  highway  on  which  the  tricycle  was 
ranning  at  this  speed  was  the  high  street  of  a  village,  and  this 
might  be  considered  indirect  evidence  as  to  the  traffic.     Here 
there  was  no  evidence  that  there  was  any  but  one  passenger  on 
the  highway,  and  there  cannot,  I  submit,  be  a  conviction  unless 
there  were  ''passengers,"  though  I  admit  that  if  there  were 
several  passengers  it  woald  be  enough  to  show  that  one  was 
actually  endangered. 
The  respondent  did  not  appear. 

Lord  Alvebstoke,  C.J. — It  is  no  part  of  our  duty  to  consider 
whether  and,  if  so,  which  of  the  regulations  laid  down  by  the 
lawful  authority  should  be  altered  or  modified.  All  we  have  to 
do  is  to  apply  the  law.  The  regulation  laid  down  by  art.  4, 
sect.  1,  of  the  order  of  1896  is  that  the  driver  of  a  light  locomo- 
tive when  used  on  a  highway  shall  not  drive  *^at  any  speed 

L  2 
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Mathbw     greater  than  is  reasonable  and  proper^  having  regard  to  the 
g^*'-  traffic  on  the  highway,  or  so  as  to  endanger  the  life  or  limb  of 

'     any  person  or  to  the  common  danger  of  passengers/'     In  Smith 

1901.       y.  Boon  my  Brother  Lawrance  and  I  held  that  justices  were 

7      __   justified  in  holding  that  the  speed  of  a  motor  tricycle  driven 

Light  l!ocomo^  through  the  High-street  of  Esher  at  eighteen  or  twenty  miles 

tive—Fast    an  hour  was  not  '^  reasonable  or  proper  having  regard  to  the 

driving—    traffic  on  the  highway/'  and  that  a  conviction  by  them  was  good 

doLMer^    though  there  was  no  direct  evidence  before  them  that  any  par- 

pa$$enger$"^  ticular  person  or  vehicle  using  the  highway  was  interrupted, 

69  f  60  Vict,  interfered  with,  incommoded,  or  affected  by  reason  of  the  speed 

c.36,».  6.     Q^  which  the  motor  tricycle  was  driven.     That  was,  it  is  true,  a 

decision  on  the  earlier  words  of  the  section,  but  counsel  for  the 

appellant  has  hardly  attempted  to  argue  that  the  principle  of  it 

does  not  apply  to  the  words  now  in  question.     In  my  opinion,  to 

drive  a  motor  car  at  a  ^'  terrific  "  speed,  as  it  was  alleged  that 

this  one  was  here  driven,  may  be  "  to  the  common  danger  of 

passengers  "  although  no  passengers  were  actually  endangered. 

The  collocation  of  words  is  sufficient  to  allow  us  to  place  such  a 

construction    on    the    regulation.      Counsel    cited    Stinson    v. 

Browning   [sup.)   and  HUl  v.  Somerset  {aup.).      They   do   not 

affect  the  present  case.     On  the  evidence  here,  first,  that  the 

motor  car  was  driven  at  such  a  speed  that  it  could  not  be  stopped 

for  60  yards  after  it  passed  the  policeman,  and,  secondly,  that 

from  the  comer  it  came  round  the  driver  had  a  clear  view  on  the 

road  of  840  yards,  the  justices  might  have  reasonably  found  SiS  a 

fact  that   the  car  was  not   driven   to  the  common  danger   of 

passengers ;  but  they  have  found  as  a  fact  that  it  was,  and  it  is 

altogether  impossible  for  us  to  say  that  as  a  matter  of  law  they 

were  wrong.     There  was  evidence  to  support  their  finding,  and 

when  that  is  so,  there  is  no  appeal  from  their  finding  on  a  question 

of  fact. 

Dablino,  J. — Evidence  was  here  given  that  the  motor  car  was 
coming  along  the  road  at  a  terrific  pace ;  but  the  appellant  says 
that  as  a  matter  of  law  there  can  be  no  offence  under  the  regula- 
tion unless  there  are  two  or  more  passengers  on  the  road.  I 
think  the  regulation  means  just  what  my  Lord  says  it  means. 
Channbll,  J. — I  agree. 

Appeal  dismissed. 
Solicitors  for  the  appellant,  Firth  and  Co. 
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JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 

Wednesday,  July  24,  190L 

(Present:  The  Right  Hons.  the  Lord  Chancellor  (Halsbury), 
Lords     HoBHousB,    Mackaghtbn,    Dayet^    Robbbtson^     and 

LiKDLET.) 

Ex  parte  Aldbed.  (a) 

PKTinoN  fob  lravb  to  appeal  fbom  thb  coubt  of  gbnebal  gaol 

delivebt  in  the  isle  of  man. 

Practice — Criminal  case — Evidence  for  jury — Leave  to  appeal. 

In  a  criminal  case  where  there  is  evidence  for  the  jury  in  support 
of  a  conviction  tJis  Judicial  Committee  will  not  give  leave  to 
appeal. 

THIS  was  a  petition  for  leave  to  appeal  from  a  conviction  and 
sentence  of  the  Coart  of  General  Gaol  Delivery  in  the  Isle 
of  Man  dated  the  14th  day  of  November^  1900. 

The  petitioner  was  an  auditor  of  DambelPs  Banking  Company^ 
and  was  convicted  of  having  been  a  party  to  the  issue  of  false 
balance-sheets  by  that  company^  which  had  stopped  payment 
in  February,  1900.  The  petition  alleged  that  there  had  been 
misdirection  by  the  judge  at  the  trial,  and  that  there  was  no 
evidence  to  support  the  charge,  or  that  the  petitioner  had  acted 
with  any  fraudulent  intention.  He  was  found  ''guilty  in  a 
minor  degree  '^  and  recommended  to  mercy. 

Muir  Mackenzie  wpeared  for  the  petitioner. 

G.  Maihews  and  darrington,  for  the  Government  of  the  Isle  of 
Man,  were  not  called  upon  to  address  their  Lordships. 

At  the  conclusion  of  the  argument  for  the  petitioner  their 
Lordships'  judgment  was  delivered  by 

The  Lord  Chancbllob  (Halsbury)  as  follows : — ^Their  Lord- 
ships are  of  opinion  that  whatever  may  be  said  about  this  matter, 
and  there  are  some  observations,  undoubtedly,  which  commend 
themselves  to  their  minds,  there  is  nothing  here  which  can 
jastify  any  Court  in  setting  aside  the  conviction.  There  is  no 
i'act  established  sufficient  to  countervail  the  solemn  determination 
of  the  judge  and  the  jury  here.  It  would  be  impossible  to  set 
aside  this  conviction  upon  such  grounds  as  have  been  brought 
forward.  There  appears  to  have  been  evidence  for  the  jury. 
Whether  or  not  their  Lordships  would  have  formed  the  same 
opinion  and  found  the  same  verdict  is  not  the   question.      If 

(a)  Reported  by  0.  E.  Maldbk,  Ei^.,  Barriiter«at.LAw. 


160  OKIMINAL  LAW   OASES. 

Ex  parte     thej  woald  not,  that  is  not  enoagh  to  set  aside  the  verdict  of  the 

Aldrbd.     jury   which  has  been  arrived   at ;    and  their   Lordships   must, 

lOoT.       therefore,   decline   to    advise   His   Majesty    to   grant  leave  to 

appeal. 

Practice— nu      Solicitors  for  the  petitioner,  Jaques  and  Co. 

i)ciiwei^—        Solicitors  for  the  Government  of  the  Isle  of  Man,  Light  and 
Appeal — NiyM  Galhraith, 

as  to 

sufficiency  of 

evidence. 


JUDICIAL   COMMITTEE  OF  THE  PRIVY  COUNCIL. 

Wednesday,  Feb.  12,  1902. 

(Present :  The  Right  Hons.  the  Lord  Chancblloe  (Halsbnry), 
Lords  AsHBOUENB,  Macnaghten,  Shand,  Da  vet,  and  Lindley.) 

Nelson  v.  The  King,  (a) 

ON    APPEAL    PROM   THE    COURT    OP    GENERAL    GAOL    DELIVERY    OP   THE 

ISLE   OP  MAN. 

Fraudulent  appropriation  of  funds — Evidence. 

The  appellant,  a  director  of  a  banking  company,  opened  a  ''  trust 
account  '^  irregularly,  and  without  the  consent  of  the  board,  and 
had  from  time  to  time  considerable  overdrafts  on  the  account. 
The  bank  stopped  payment,  and  at  that  time  a  large  sum  was 
due  from  the  appellant  on  such  overdrafts,  but  he  was  solvent 
at  the  time  sv^h  overdrafts  were  made. 

Held,  that  under  the  circumstances  there  was  no  evidence  of 
fraudulent  appropriation  of  the  funds  of  the  bank. 

Judgment  of  the  court  below  reversed. 

THIS  was  an  appeal  from  a  conviction  by  the  Conrt  of  General 
Gaol  Delivery,  holden  at  Douglas,  in  the  Isle  of  Man,  on 
the  19th  day  of  November,  1900,  when  the  appellant  was 
convicted  by  a  jury  for  that  he,  being  a  director  of  a  certain 
public  company,  namely,  Dumbell's  Banking  Company  Limited, 
unlawfully  and  fraudulently  did  take  and  apply  to  his  own  use 
and  benefit  certain  property,  to  wit,  money  of  and  belonging  to 
the  said  DumbelPs  Banking  Company  Limited. 

The  trial  was  commenced  on  the  15th  day  of  November,  1900, 
when,  together  with  one  Shimmon,  he  was  arraigned  upon  and 
pleaded  ''not  guilty'^  to  an  indictment  containing  twenty-six 
counts,  and  on  the  19th  day  of  November,  1900,  both  the  appel- 
lant and  John  Shimmon  were  convicted  upon  ten  counts  of  the 

(a)  Reported  by  0.  £.  Maldbn,  Esq.,  Barri8ter-at-Law« 
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indictment^  and  were  acquitted  upon  the  remaining  counts,  and      Nblsom 
both  the  appellant  and  John  Shimmon  were  severally  sentenced          ^' 
to  terms  of  hve  years  penal  servitude.  

The  material  facts  proved  during  the  trial  were  as  foUows  : —       1902. 

The  appellant  was  a  director  of  DumbelPs  Banking  Company        — " 
Limited,  and  so  acted  from  1884  to  the  2nd  day  of  February,    Evidence^ 
1900,  when  the  bank  ceased   to  carry  on  business,  and  from   Fraudulent 
time  to  time  during  the  whole  of  this  period  he  attended  the  apprtypriation 
board  meetings,  and  from  year  to  year  received  his  director's     ^f  J^'^    • 
fees.    During  the  whole  of  the  period  between  these  dates  one 
Alexander  Bruce,  who  died  on  the  12th  day  of  July,  1900,  some 
four  months  before  the  commencement  of  the  trial,  was  general 
manager,    and    John    Shimmon    was    manager   of    DumbelFs 
Banking  Company  Limited. 

The  various  sums  of  money  which  the  appellant  was  convicted 
of  having  fraudulently  taken  and  applied  to  his  own  use  and 
benefit  were  respectively  the  amounts  of  ten  cheques  drawn  by 
the  appellant  upon  an  account  opened  at  the  Ramsey  branch, 
and  styled  in  the  books  of  the  bank  '^  Charles  Banks  Nelson 
Trust  Account.^'  The  aggregate  amount  of  these  ten  cheques 
was  15,034Z.  78.  8d. 

In  addition  to  the  ten  cheques  referred  to  as  above,  there 
were  put  in  evidence  by  the  prosecution  during  the  course  of 
the  trial  twenty-nine  other  cheques,  drawn  by  the  appellant 
upon  the  same  account,  amounting  in  their  aggregate  to 
7287Z.  10^.  lid. 

There  wei*e  payments  made  from  time  to  time  between  the 
18th  day  of  April,  1887,  and  the  23rd  day  of  March,  1888,  to 
the  credit  of  the  account,  such  payments  amounting  in  their 
aggregate  to  95552.  28.  lid. 

The  interest  charged  on  the  account  calculated  down  to  the 
2nd  day  of  February,  1900,  when  the  bank  ceased  to  carry  on 
business,  amounted  to  85812.  28.  lOd.,  which,  being  added  to  the 
sum  of  22,3212.  188.  7d.,  the  amount  of  the  cheques  drawn  out, 
made  a  total  of  30,9032.  l8.  5d.,  and,  after  giving  credit  for  the 
sam  of  95552.  28.  lid.  paid  into  the  account,  left  a  debit  balance 
of  21,3472.  188.  6d.  on  the  account.  For  the  first  half-year  after 
snch  account  was  opened  interest  and  commission  was  charged 
upon  the  debit  balance  of  the  account  at  the  rate  of  6  per  cent, 
and  from  that  to  December,  1893,  at  5  per  cent,  calculated  with 
half-yearly  rests. 

From  January,  1894,  to  June,  1899,  simple  interest  only  at  5 
per  cent,  was  charged  upon  the  account. 

There  was  no  payment  to  the  credit  of  the  account  after  the 
23rd  day  of  March,  1888,  nor  was  there  any  drawing  operation 
upon  it  after  the  16th  day  of  December,  1892,  after  which  date 
it  lay  for  all  operative  purposes  a  dormant  account,  the  interest 
being  added  to  it  as  has  been  said  at  half-yearly  intervals  until 
and  including  the  30th  day  of  June,  1899. 

It  was  proved  at  the  trial  and  admitted  by  the  appellant  in  the 
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Nblson     course  of  his  examination  as  a  witness  called  on  his  own  behalf, 
_     ^'  that  the  account  was  opened  to  pay  for  losses  in  a  speculation 

'   in  the  shares  of  a  brewery  company  called  Samuel  AUsopp  and 

1902.        Sons  Limited,  such    speculation    being    carried    out    on    the 

~"T        joint    account    of   the    appellant,    Alexander    Bruce,    general 

Etidm^^   manager,  and  John  Shimmon,  manager  of  the  bank,  and  it  was 

Fraudulent    admitted  by  the  appellant  in  the  course  of  his  examination  that 

appropriation  the  account  was  operated  upon  solely  for  and  in  relation  to  this 

of  funds,     speculative  venture  in  which  the  bank   had  no  interest  of  any 

kind.     It  was  further  admitted  by  the  appellant  in  the  course  of 

his  evidence  that  no  security  was  at  any  time  deposited  with  the 

bank  in  relation  to  this  overdrawn  account,  and  it  was  proved  by 

John  Shimmon  in  the  course  of  his  examination  when  called  as  a 

witness  on  his  own  behalf  that  there  was  no  entry  in  relation  to 

this    account  in  the  minute  book  of    the    banking  company 

where  it  would  have  been   his  duty  to  have  entered  it  had  the 

account  ever  been   called  to    the    attention    of   the   board  of 

directors. 

According  to  the  statement  of  the  appellant  made  in  the 
course  of  giving  evidence  for  himself  this  speculation  was  under- 
taken at  the  suggestion  of  Alexander  Bruce,  and  the  manage- 
ment of  the  whole  matter  was  left  to  Alexander  Bruce.  He 
stated  that  he  (the  appellant)  knew  nothing  about  the  details,  but 
that  Alexander  Bruce  would  tell  him  what  moneys  were  wanted, 
whereupon  he  (the  appellant)  would  sign  the  cheques  which  were 
debited  to  the  account,  and  that  the  payments  into  the  account 
were  all  made  by  Alexander  Bruce. 

The  articles  of  association  of  Dumbeirs  Banking  Company 
Limited  which  were  put  in  evidence  at  the  trial  contain  the 
following  provisions  with  respect  to  advances  to  directors  and 
officers  of  the  company  : 

Art.  6  provides  that 

The  company  shall  not  make  any  advanoe  or  allow  any  credit  to  a  director  or 
officer  of  the  company  on  his  own  personal  security  except  with  the  consent  in 
writing  of  the  board.     This  is  declared  to  be  a  fundamental  rule  of  the  company. 

Art.  89,  sub-sect.  9,  provides  that 

.  .  .  No  director  shall  vote  upon  any  motion  respecting  the  loan  or  advance  of 
money  or  otherwise  giving  credit  to  himself,  his  partner,  father,  brother,  son,  or  son- 
in-law,  or  respecting  any  such  loan  or  advance,  or  giving  credit  on  any  security  or 
discounting  any  bil£^  promissory  note,  or  other  security  o£fered  by  himself  or  by  his 
partner  or  by  any  such  relation  as  aforesaid. 

During  the  whole  period  covered  by  the  account  there  were 
three  directors  other  than  the  appellant  who  formed  the  board  of 
the  bank,  and  meetings  of  the  board  were  regularly  held  and  the 
appellant  from  time  to  time  attended  such  meetings,  but  this 
so-called  '*  Trust  Account "  was  never  brought  to  the  knowledge 
of  the  board  of  directors  or  to  that  of  any  one  of  the  directors 
other  than  the  appellant  himself  individually. 

Besides  the  overdraft  on  the  account  the  appellant,  between 
1887  and  1900,  had  other  large  overdrafts  upon  other  accounts 
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apon  which  he  was  liable  to  the  bank^  all  of  which  remained  Nblbon 

unsecured  until   August^   1899,  when  he  gave  a  charge   upon  ^ 

his  property    to   secure    his  overdrafts.       The  charge  against         

the  appellant  and  John   Shimmon  was   made  under  sect.  218  1902. 

of  a  statute    of   the    Isle    of    Man    Lefirislature    which   is   as  „  ~~ 

lOlloWS :  Evidence-- 

WhoBoeTer  being  a  director,  member,  or  public  ofiBcer  of  any  body  corporate  or    Fraudulmi 
pablic  company  shall  fraudalently  take  or  apply  for  his  own  nse  or  benefit,  or  for  any  appropriation 
OM  or  purpoaes  other  than  the  nse  or  parposea  of  inch  body  corporate  or  public      of  funds, 
company,  any  of  the  property  of  such  body  corporate  or  public  company,  shall  be 
guilty  of  a  misdemeanour,  and  being  convicted  thereef  shall  be  liable  at  the  discretion  ' 
of  the  Court  to  any  of  the  punishments  which  the  Court  may  award  as  hereinbefore 
last  mentioned. 

The  appellant  was  represented  by  counsel  on  his  trials  and  no 
submission  was  made  at  the  close  of  the  case  for  the  Crown  that 
there  was  no  case  to  go  to  the  jury,  or  that  the  case  should  be 
withdrawn  from  the  jury,  and  the  main  if  not  the  only  conten- 
tion raised  by  the  appellant's  counsel,  in  his  address  to  the  jury, 
was  that  there  was  no  evidence,  and  certainly  no  suflBcient 
evidence,  of  any  fraudulent  intention  in  the  appellant's  mind  at 
the  date  of  the  different  operations  upon  the  account  to  bring 
the  appellant  within  the  section  of  the  statute,  and  in  support  of 
this  contention  it  was  strongly  urged  that  the  appellant  was 
solvent,  or  believed  himself  to  be  solvent,  between  1887  and 
1893. 

His  Honour  Deemster  Shee,  in  summing  up  the  case  to  the 
jury,  directed  them  that  it  was  for  them  to  say  whether  the 
moneys  were  taken  out  of  the  said  account  under  such  circum- 
stances as  to  amount  to  a  fraudulent  taking,  and  left  the  question 
of  intention  to  the  jury  to  decide. 

No  objection  was  taken  by  the  appellant's  counsel  to  the 
summing  up  of  the  learned  Deemster,  either  in  the  course  of  it 
or  at  its  close,  nor  was  he  asked  to  add  in  any  way  to  his 
direction. 

The  hearing  of  the  evidence,  the  addresses  of  counsel,  and  the 
summing-up  of  Deemster  Shee,  K.C.  were  concluded  at  4.50  p.m. 
on  Saturday,  the  17th  day  of  November,  when  the  jury  retired 
to  consider  their  verdict.  After  an  absence  of  nearly  six  hours 
the  jury  returned  at  twenty  minutes  to  11  p.m.,  and  the  foreman 
informed  the  court  that  they  were  divided,  and  unable  to  come 
to  a  verdict;  and  that  they  seemed  to  have  come  to  a  deadlock. 
The  foreman  said :  "  If  we  put  our  diflBculty  before  the  court  it 
might  enable  your  Honour  to  give  us  your  assistance,'^  to  which 
Deemster  Shee  replied  that  he  would  be  glad  to  assist  the  jury, 
whereupon  the  foreman  further  stated,  '*  We  differ  on  what  in 
this  case  constitutes  fraud  within  the  meaning  of  the  law.  Some 
of  the  jurors  are  of  opinion  the  defendants  were  solvent  at  the 
time  of  incurring  the  liabilities,  and  therefore  not  guilty  of 
fraud.''  Deemster  Shee  thereupon  said,  "  Is  that  the  only  diffi- 
culty you  have  ? "  and  the  foreman  replied  *'  I  think  so 
practically.'' 
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Nklson  Whereupon  the  Deemster  gave  the  following  ruling  : 

Ths  Kino         ^ell,  solvency  alone  would  not  be  snfficient  evidence  they  were  not  guilty.    It 

might  be  a  matter  for  you  to  consider,  but,  in  my  opinion,  solvency  alone  would  not 

1902  ^^  evidence  they  were  not  guilty  of  fraud.     It  is  an  element  for  you  to  consider 

*  where  there  was  fraud.    You  have  to  consider  the  whole  of  the  circumstances  in  the 

Practice ^^^  ^  ^^^  ^^  ^^  ^^  account ;  the  fact  that  there  were  other  overdrafts  of  the  defen- 

EvidAnce ^^^^  \   the  size  of  the  overdrafts ;   the  way  in  which  they   were  kept ;    and  the 

Fr  udulsni    ^^^^^^  ^^®  prisoners  have  given  of  how  they  embarked  in  these  transactions.     All 

.  . .      the  circumstances  in  the  case  have  to  be  taken  into  your  consideration.     To  say 

pproprta         gimpiy  because  one  of  the  defendants  was  solvent  that  therefore  he  could  not  be  guilty 

Of  jun  ^£  fraud  would  not  be  right.    You   must  consider  about  the   circumstances ;  and 

considering  the  importance  of  the  case  I  should  advise  his  Excellency  to  ask  you  to 

retire  to  consider  your  verdict  again. 

At  11.50  p.m.  the  jury  were  again  sent  for,  and  asked  whether 
they  had  agreed  upon  a  verdict,  and  upon  the  foreman  stating 
that  they  had  not,  but  that  they  seemed  to  be  nearly  arriving  at 
a  decision.  Deemster  Shee  warned  them  that  if  they  had  not 
decided  upon  a  verdict  before  midnight  they  might  have  to  be 
locked  up  over  Sunday.  The  jury  again  retired ;  and  as  they 
had  not  returned  before  12.10  a.m.  the  court  adjourned,  and  the 
jury  were  ordered  to  be  locked  up  until  the  following  Monday. 

On  Monday,  the  19th  day  of  November,  1900,  the  foreman 
announced  the  verdict  of  the  jury :  "  Guilty  on  the  Nelson 
trust  account  only,*'  with  a  recommendation  to  mercy,  and  upon 
this  verdict  the  Court  sentenced  appellant  to  a  term  of  five  years* 
penal  servitude.  At  the  same  time  the  appellant  was  sentenced 
to  a  term  of  three  years*  penal  servitude  upon  conviction  on 
another  indictment,  the  said  terms  to  run  concurrently. 

On  the  14th  day  of  November  the  appellant  had  been  con- 
victed on  another  indictment,  charging  him  with  having  been  a 
party  to  the  issue  of  false  balance-sheets.  He  presented  a  peti- 
tion for  leave  to  appeal  against  both  convictions,  but  their  Lord- 
ships, on  the  13th  day  of  March,  1901,  gave  leave  to  appeal 
against  the  conviction  for  fraudulent  misappropriation  only. 

Lawson  Walton,  K.C.  and  Muir  Mackenzie  appeared  for  the 
appellant. 

The  Attorney 'General  for  the  Isle  of  Man  (Bing,  K.C.)  and 
0.  W.  Mathews  for  the  Crown. 

At  the  conclusion  of  the  argument  their  Lordships*  judgment 
was  delivered  by 

The  Lord  Chancellor  (Halsbury)  as  follows: — ^This  was  a 
charge  against  the  defendant  of  having  fraudulently  appro- 
priated to  his  own  use  money  of  the  Dumbell*s  Banking  Com- 
pany. Their  Lordships  are  of  opinion  that  there  was  no 
sufficient  legal  evidence  against  the  defendant  of  that  offence, 
and  under  those  circumstances  their  Lordships  will  reconmiend 
that  this  part  of  the  conviction,  the  only  one  on  which  leave  to 
appeal  has  been  given,  should  be  set  aside.  It  is  impossible  not 
to  notice  that  the  mode  in  which  the  question  has  been 
propounded  from  time  to  time,  both  by  counsel  and,  one  regrets 
to  say,  also  by  the  learned  Deemster  himself  who  presided, 
confuses  what  is  the  nature  of  the  charge  made  with  the  generfj 
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cbarge  of  irregalarity  in  the  condnct  of  the  proceedings  of  the  Nblson 
bank.     That  is  not  the  criminal  charge  which  was  preferred  by  '• 

the  indictment,  and  oaght   to  have  been   found  by  the  jury.  "^ ^^^' 

The  charge  was  of  fraudulently  appropriating   money  of  the        190a. 

bank.     The  facts  sufficiently  show  that  for  a  period  of  some 

years,  beginning  at  all  events  a.s  early  as  1887,  and  going  down  Practice— 

to  1893,  the   person  convicted  was  in   the   habit    of  drawine^  ^^^'^^^~'^ 

rt  -L  •  -1  i  J  .  1  ^     Fraudulent 

partly  upon  ms  own  private  account,  and  partly  on  an  account  appropriation 

which  was  called  a  trust  account,  but  still  in  his  name,  and  that     of  funds. 

from  time   to  time  that  account  was   operated    upon  in  the 

ordinary  and  natural  way  in  which  the  account  of  a  customer  to 

a  bank  is  treated.     Money  was  paid  in  and  money  was  paid  out, 

at  one  time  a  very  large  overdraft,  and  at  another  time  that 

overdraft  reduced  to  an  amount   of  something  like  300Z.   or 

400Z.,  down  to  the  period  of  two  or  three  years  after  the  trust 

account  had  first  begun.     Then  it   is   suggested   that  after  a 

period  of  six  years  altogether  has  elapsed  it  is  possible  to  pick 

oat  some  of  the  earlier  drafts  that  have  been  made  under  the 

circumstances,  and  treat  a  particular  draft  as  having  been  itself 

an  offence^that  is  to  say,  a  misappropriation  of  the  money  of 

the  bank  to  the  use  and  purposes  of  the  person  who  drew  it. 

The  real  truth  is  that  if  what  is  suggested  as  the  offence  had 

been  committed,  every  cheque  was  itself  a  theft.      I  use  the 

phrase  compendiously,  because,  although  it  is  not  stealing  in  the 

language  of  the  statute,  the  elements  of  stealing  must  exist  in 

it,  and  in  order  to   determine  whether  this  offence  has  been 

committed  in  the  sense  which  the  law  requires  in  order  to  sustain 

the  conviction,  one  must   see  whether  it   is   true   to  say  that 

every  one  of  those  cheques  so  drawn,  and  the  money  obtained 

by  reason  thereof,  was  a  theft.     Their  Lordships  are  of  opinion 

that  there  was  no  legal  evidence  of  any  such  proposition.     It 

may    have   been    extremely   irregular,    and    may   have    been 

wrong,  and  was  wrong  under  the  circumstances  of   this  bank 

to  allow  the  account  to  have  been  entered  into  at  all.     The  board 

ought  to   have  been   consulted,  and  the  board  ought  to  have 

given  its   consent  in  writing  that   such  an  account  should  be 

entered  into,  or  at  all  events  that  overdrafts  should  have  been 

allowed  on  it;  but  that  each  of  these  transactions  which  is  made 

the   subject    of   indictment  was   practically  a  stealing   of  the 

money  obtained  by  the  cheque,  there  appears  to  be  no  evidence 

whatever,  and  their  Lordships  are  unable  to  see  that  the  question 

was  ever  properly  before  the  jury  at  all.     It  was  a  natural  and 

proper  inquiry  by  the  jury  which  they  made   of  the  learned 

Deemster,  whether  or  not  they  ought  to  have  some  guidance  as 

to  what  was  a  fraud  within  the  meaning  of  the  law,  because,  as 

they  explained,  they  were  anxious  to   learn.     Some    of  them 

thought  there  could  be  no  fraud  at  the  time,  because  the  person 

was  solvent  who  was  drawing  these  cheques,  to  which  inquiry 

no  answer  apparently  was  given  by  the  learned  Deemster  in  the 

language  wmch  the  j«ry  reqidred,  but  he  goes  on  to  say  that  it 
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NxLsoN     is  not  conclusive  that  the  defendant  was  not  guilty  because  he 
^^^^    was   solvent — an   entire   inversion,   their   Lordships  regret  to 
observe,  of  what  ought  to  have  been  told  the  jury  at  the  time. 
1902.        Strictly,  and  as  a  matter  of  verbal  accuracy,  indeed  it  is  not 
— —        conclusive  that  the  person  was  not  railty;   but  the  question 
Evidence^    which   the  jurymen  obviously  desired  to  have  answered   was 
FrauduUnt    whether  or  not,  given  the  circumstances  of  this  case,  the  man 
appropriation  being  perfectly  solvent  at  the  time,  and  having  ample  assets  to 
offund8.     Qj^QYfQf  the  cheque  which  he  was  drawing,  they  ought  to  infer 
from  the  nature  of  the  transaction  that  it  was  a  taking  or  mis- 
appropriation within  the  meaning  of  the  statute.     Upon  that  it 
is  impossible  to  say  the  jury  received  any  guidance  whatever. 
In  the    result  their  Lordships   are  of  opinion  that  there  may 
have   been  ample   evidence  that  the   account  was  improperly 
obtained,  and  it  may  have  been  in  one  sense  fraudulently  obtained, 
but  there  is  no  evidence  justifying  the  charge  that  this  money  was 
appropriated  to  the  use  of  the  person  who  drew  the  cheque  in  fraud 
of  the  right  of  the  bank  to  have  the  money,  and  therefore  that  the 
offence  contemplated  by  the  statute  was  committed,  or  at  all 
events  there  was  no  evidence  of  its  being  committed  so  as  to  justify 
the  verdict  of  "  guilty.^'     For  these  reasons  their  Lordships  will 
humbly  advise  His  Majesty  that  the  conviction  of  the  19th  day 
of  November,  1900,  should  be  set  aside.     There  will  be  no  order 
as  to  costs  against  the  Crown. 

Solicitors  for  the  appellant,  "Sores,  Pattiasony  and  Bathurat, 
Solicitors  for  the  respondent.  Light  and  Qalbraith. 
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Dec.  14,  1901,  and  Feb.  1,  1902. 

(Before  Lord  Alvkestonb,  C.J.,  Lawrance,  Bruce,  Wbiqht, 

and  Dabling,  JJ.) 

Rex  v.  James,  (a) 

Practice — Indictment — Necessary  averment — Statutory  offence — 
FoA^ts  negativing  application  of  proviso — Married  woman — 
Larceny  by  wife  of  husband^s  goods — Married  Women^s  Pro^ 
perty  Act,  1882  (46  &  46  Vict.  c.  76),  ss.  12,  16. 

Where  a  statute  by  which  an  offence  is  created  contains  a  proviso 
which  affords  a  defence  to  proceedings  taken  in  respect  of  the 
offence,  it  is  not  necessary  for  the  prosecution  to  negative  the 

(a)  Reported  by  A.  A.  Bbvhvnb,  Eeq.,  Barristeriel^Law. 
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proviso,  unless  the  proviso  is  in,  the  nature  of  an  exception  so        Bbx 
incorporated,  directly  or  by  reference,  with  the  erecting  clause       .  ^• 

that  the  enacting  clause  cannot  be  read  without  the  qualification        * 

introduced  by  the  proviso.  1902. 

A  married  woman  was  charged  on  an  indiciment  with  larceny  of       ~rL_ 
her  husband's  goods.     It  wa^  not  alleged  in  the  indictment  that  indictment^ 
she  wa^s  the  wife  of  the  prosecutor,  nor  that  the  goods  were  taken     Neeeaary 
by  her  when  leaving  or  deserting  her  husband.     It  wa^  objected    <^verment— 
tha^  the  indictment  was  bad  because  it  did  not  allege  circum-  o/r«»ice— jPoc** 
stances  which  showed  that  the  case  did  not  corns  within  the    negativing 
proviso  to  sect.  12  of  the  Married  Woman's  Property  Act,  1882  application  of 
(45  ^  46    Vict.  c.  75) — applied  to  vyives  by  sect.  1&— which     ^j^^J^ 
enacts  that  no  criminal  proceedings  shall  be  taken  unless  under     wofnan— 
the  circumstances  mentioned.  Larceny  of 

Held,  on  a  ca^e  stated,  that  as  the  proviso  to  sect.  12  affords  a    ^^^^^' 
defence  merely,  stating  circumstances  which  may  be  pleaded  in      Married 
ansicer   to  an   indictment  founded   on  the   section,  it    is   not      Women's 
necessary  that  these  circumstances  should  be  negatived  in  the  ^^°f^_f^* 
indictment.  45  ^  ^g  yfct. 

c.  75.  88.  12, 

THIS  was  a  case  stated  by  the  chairman  of  the  Glamorganshire         ^^* 
Quarter  Sessions^  and  was  as  follows  : 

Sarah  Eliza  James  and  Thomas  Johnson  were  indicted  on  an 
indictment  charging  them  with  stealing  certain  goods  of  John 
Thomas  James. 

The  offence  was  averred  in  the  indictment  as  against  the  form 
of  the  statute,  and  there  was  no  averment  that  the  female 
prisoner  was  the  wife  of  the  prosecutor. 

The  evidence  showed  that  Sarah  Eliza  James  was  the  wife  of 
the  prosecutor,  and  Thomas  Johnson  a  lodger  in  his  house. 

On  the  day  alleged  in  the  indictment  Johnson  induced  the 
prosecutor  to  go  to  Cardiff*  with  him^  and  during  his  absence 
Sarah  Eliza  James^  the  wife^  removed  the  articles  charged  from 
the  prosecutor's  house  and  deserted  the  house^  and  shortly  after- 
wards joined  Johnson. 

Some  of  the  goods  were  consigned  or  deposited  with  a  railway 
company  in  Johnson's  name,  and  he  took  delivery  of  them. 

The  woman  appeared  as  a  witness^  and  stated  that  she  was 
the  wife  of  the  prosecutor. 

At  the  close  of  the  evidence  and  before  the  case  was  put  to 
the  jury,  counsel  for  the  prisoners  objected  that  the  indictment 
was  insnflScient  as  against  the  wife  for  want  of  an  averment  that 
the  woman  was  the  wife  of  the  prosecutor,  and  that  the  property 
alleged  to  be  stolen  was  wrongly  taken  by  her  when  leaving  or 
deserting  her  husband  so  as  to  complete  the  statement  of  an 
offence  under  the  Married  Women's  Property  Act,  1882, 
8s.  12,  16. 

The  chairman  held  that  the  allegation  was  not  necessary  to 
the  form  of  the  indictment,  but  stated  a  case  for  the  opinion  of 
the  Coart. 
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Rbx  Morgan  for  the  prisoner  Sarah  EUza  James. — ^The  offence  is 

^  statntory ;  it  is  an  oflfence  under  the  Married  Women^s  Property 

^^'  Act,  1882,  and  therefore  all  the  matters  which  must  be  proved 

1902.  should  be  averred  in  the  indictment.     The  indictment  should 

""7"  have  averred  that  the  woman  was  the  wife  of  John  James,  and 

Indictmmd-—  *^^^  ^^®  ^*^^®  *^®  goods  when  about  to  desert  her  husband.    The 

Necessary     indictment  is   therefore  bad.      He  refered  to  Reg,   v.   Streeter 

averment--    (83  L.  T.  ffep,  288 ;  (1900)   2  Q.  B.  601),  Hale's  Pleas  of  the 

.ff^f^l^Zts  Crown  (vol.  2,  ss.  169,  170). 
negativing        Parsons  for  the  Crown. — The  offence  is  larceny,  not  an  offence 

a-ppiication  of  under  the  Married  Women's  Property  Act,  1882.  The  proviso  in 
Tai^7  sect.  12  of  the  Married  Women*  s  Property  Act,  1882,  (45  &  46 
tcowan-  Vict.  c.  75)  merely  affords  a  defence,  and  it  is  not  necessary  to 
Larceny  of  negative  a  proviso.  The  contra  formamstatuti  in  the  indictment 
hw^nd^s  ^Qgg  j^Q^  refer  to  to  the  Married  Women's  Property  Act,  1882. 
if^6d  He  referred  to  R.  v.  Hall  (I  T.  R.  320),  Thihault  v.  Qihaon 
WojnmCs     (12  M.  &  W.  95). 

ProTperty  Act,      Morgan  in  reply. 

45  ^i^'vici.  .  C'wr.  adv.  vulL 

c.  75,  M.  12,       The  judgment  of  the  Court  was  delivered  by 

16.  Lord  Alveestonb,  C.J. — At  common  law  a  wife  could  not 

steal  her  husband's  goods,  and  now  she  can  only  be  convicted  of 
larceny  by  virtue  of  the  provisions  of  the  Married  Women's 
Property  Act,  1882  :  {Reg.  v.  Kenny  (36  L.  T.  Rep.  36 ;  2  Q.  B. 
Div.  307;  16  Cox  C.  C.  397.)  Sect.  12  of  that  Act  enacts  in 
substance  that  every  woman,  whether  married  before  or  after 
the  Act,  shall  have  in  her  own  name  against  all  persons  whom- 
soever including  her  husband  (subject  as  regards  her  husband  to 
the  proviso  thereinafter  contained)  the  same  remedies  and 
redress  by  way  of  criminal  proceedings  for  the  protection  and 
security  of  her  own  separate  property  as  if  such  property 
belonged  to  her  as  a  feme  sole.  After  further  provision  the 
section  contains  the  following  proviso  :  ''  Provided  always  that 
no  criminal  proceeding  shall  be  taken  by  any  wife  against  her 
husband  by  virtue  of  this  Act  while  they  were  living  together 
as  to  or  concerning  any  property  claimed  by  her,  nor  while  they 
are  living  apart,  as  to  or  concerning  any  act  done  by  the  husband 
while  they  were  living  together  concerning  property  claimed  by 
the  wife,  unless  such  property  shall  have  been  wrongfully  taken 
by  the  husband  when  leaving  or  deserting,  or  about  to  leave 
or  desert  his  wife."  The  16th  section  provides  in  substance 
that  a  wife  doing  any  act  with  respect  to  any  property  of  her 
husband,  which  if  done  by  the  husband  with  respect  to  the 
property  of  the  wife  would  make  the  husband  liable  to  criminal 
proceedings  by  the  wife  under  this  Act,  shall  in  like  manner  be 
liable  to  criminal  proceedings  by  her  husband.  Criminal  pro- 
ceedings can  only  be  instituted  by  the  husband  against  the  wife 
if  the  wife  and  husband  are  not  living  together  at  the  time  the 
criminal  proceedings  are  taken,  and  even  then  they  can  only  be 
taken  concerning  an  act  done  by  the  wife  at  the  time  when  they 
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were  not  Kving  together  concerning  property  of  her  husband^        Rex 
unless  such  property  shall  have  been  wron^ully  taken  by  the  ^' 

wife  when  leaving  or  deserting^  or  abont  to  leave  or  desert  her        t!^' 
husband.     We  think  it  is  clear  that  in  the  case  of  an  indict-       1902. 
ment  against  the  wife  for  stealing  the  goods  of  her  husband^        — T 
upon  proof  that  the  husband  and  wife  were  living   together  j^^^^Tl- 
at  the  time  when  the  criminal  proceedings  were  taken^  a  good    Necessary 
defence  would  be  established;   and  so  if  the  act  relied  upon    averment-^ 
as  constituting  larceny  were  proved  to  have  been  done  by  the  wife  ^jr^*— f2!c<» 
while  the  husband  and  wife  were  living  together^  there  could  be    negativing 
no  larceny  unless  it  could  be  proved  that  the  property  had  been  application  o< 
wrongfully  taken  by  the  wife   when  leaving  or   deserting  or    ^^^~^ 
about  to  leave  or  desert  her  husband.     But  the  question  to  be     woman— 
determined  is  whether  the  conditions  imposed  by  the   proviso    Larceny  of 
contained  in  sect.  12  and  incorporated  into  sect.  16  are  con-     ^««^a«^'« 
ditions  which  must  be  proved  by  the  prosecution  to  exist  in     Married 
order  to  establish  the  offence,  or  whether  the  offence  may  be     Women*s 
established  without  regard  to  the  conditions  in  the  absence  of  Property  Act, 
any  evidence  offered  by  defendant  of  facts  which  would  establish  ^^  «.  4g"j^^/. 
a  defence  under  the  proviso.     If  compliance  with  the  conditions  c.  75, »«.  12, 
is  a  necessary  ingredient  in  the  offence,  then  we  think  state-         16. 
ments  alleging  compliance  with  the  conditions  are  an  essential 
part  of  the  indictment.     In  Thibault  v.  Gibson,  (12  M.  &  W.  at 
p.  94)  Lord  Abinger,  C.B.  said :  "  I  believe  it  is  a  well-estab- 
lished principle  that  in  all  cases  where  proceedings  are  taken 
against  a  party  for  the  recovery  of  a  penalty  under  a  statute,  if 
there  be  any  exception  in  the  clause  exempting  certain  cases  from 
its  operation,  the  declaration  or  information  must  show  that  the 
particular  case  is  not  within  the  exception.     But  where  it  comes 
by  way  of  proviso  in  a  subsequent  part  of  the  Act  it  is  not 
necessary  to  notice  it  in  the  declaration  or  information,  but  it  is 
matter  which  the  defendant  must  allege  as  a  ground  of  defence.^^ 
In  the  same  case  Parke,  B.  after  quoting  a  passage  from  1  Wm. 
Saund.  much  to  the  same  effect  as  the  passage  cited  from  Lord 
Abinger,  proceeds  as  follows :  "  In  all  cases  of  exception  where 
it  comes  by  way  of  proviso  in  a  subsequent  section,  the  exception 
must  be  noticed  by  the  party  who  relies  on  it,  and  I  have  some 
doubt  whether  the  same  rule  does  not  also  hold  even  where  the 
exception  comes  by  way  of  proviso  in  the  same  section,  although 
it  will  not  be  necessary  to  decide  that  point  at  present.^'     In  the 
ease  of  Rex  v.  Jarvis  (reported  in  the  note  1  East,  643),  Lord 
Mansfield,  C.J.  says:   ^'It  is   a   known   distinction   that   what 
comes  by  way  of  proviso  must  be  insisted  on  by  way  of  defence 
by  the  party  accused ;  but  where  exceptions  are  in  the  enacting 
part  of  a  law,  it  must  appear  in  the  charge  that  the  defendant 
does  not  fall  within  any  oi  them.^^     In  the  same  case  Denison,  J. 
says:    ^' There  is  a  known   distinction  between   exceptions  in 
a  statute  by  way  of  proviso  (which  need  not  be  set  forth)  and 
those  in  the   purview  of   the  Act.'^      And  in  the   came   case 
Porster,  J.  says :  "  Where  negatives  are  descriptive  of  the  offence 
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Bex         there  they  must  be  set  forth."     In  Chitty  on  Pleading,  in  the 
*'•  chapter  on  the  Declaration,  Part  2,  its  Parts  and  Particular 

Requisites  in  Debt,  vol.  1^  4th  edit.^  p.  322,  the  law  is  thus  stated  : 


1902.        '^It  is  material,  however,  in  all  cases  that  the  offence  or  act 
~7  _^    charged  to  have  been  committed  or  omitted  by  the  defendant 

Ituiictment  —  "^PP®^^  *^  ^^^®  ^®®^  ^*'^^  ^^^  proviso  of  the  statute,  and  all 
Nec$$sa/ry     circumstances  necessary  to  support  its  action  must  be  alleged. '^ 
awrvMnt—    ..."  Where  a  person   is   exempt  from  a   penalty  under 
offence^^Faets  ^^^^^  circumstances  by  a  proviso  in  a  statute,  and  not  in  the 
negativing    body  of  it,  the  plaintiff  need  not  state  that  the  defendant  is  not 
application  of  within  the  exemptions,  for  that  is  merely  matter  of  difference  to 
^^J^JIJ^^     be  shown  by  the  defendant;  but  where  the  exception  is  contained 
woman—     ^^  ^^^  enacting  clause,  it  must  be  negatived  in  the  declaration  ; 
Larcony  of   and  where  an  Act  of  Parliament  in  the  enacting  clause  creates 
^^(JST— '     ^^  offence,  and  gives  a  penalty,  and  in  the  same  section  there 
Married      foUows  a  proviso  Containing  an  exception,  which  is  not  incor- 
Women*8      porated  with  the  enacting  clause  by  any  words  of  reference,  it  is 
^^M^  ^^*'  ^^^  necessary  for  the  plaintiff  in  suing  for  the  penalty  to  nega- 
45 ^  4S~Vict  ^^^^  ^^^  exception ;  and  in  this  respect  there  seems  a  material 
€,75,88,12,  difference  between  a  proviso  and  an  exception."     In  Steele  v. 
16,         Smith  (1  B.  &  Aid.  94)   the  marginal  note  is  to  the  following 
effect :  "  Where  an  Act  of  Parliament  in  the  enacting  clause 
creates  an  offence  and  gives  a  penalty  and  in  the  same  section 
there  follows  a  proviso  containing  an  exemption  which  is  not 
incorporated  with  the  enacting  clause  by  any  words  of  reference, 
it  is  not  necessary  for  the  plaintiff  in  suing  for  the  penalty  to 
negative  such  proviso  in  his  declaration.^^    In  that  case  Bay  ley,  J. 
said :  "  I  cannot  say  that  the  proviso  is  part  of  the  same  sentence; 
for  if  it  had  been  omitted  the  preceding  sentence  would  have 
been  entire.'^     In  the  same  case  Abbott,  J.  said :  *'  There  is  a 
technical  distinction  between  a  proviso  and  an  exception  which 
is  well  understood.     All  the  cases  say  that  if  there  be  an  excep- 
tion in  the  enacting  clause,  it  must  be  negatived,  but  if  there  be 
a  separate  proviso,  it  need  not.'^     It  is  true  that  the  last  two 
quotations  refer  to  declarations  in  civil  actions,  but  the  principles 
applicable  are  the  same,  although  no  doubt  the  principles  will 
be  applied  with  greater  strictness  in  criminal  than  in  civil  pro- 
ceedings.    In   Hawkins'   Pleas  of  the   Crown,  vol.   4,  in   the 
chapter  on  Indictment,  chap.  25,  sect.  113,  p.  68,  7th  edit.,  there 
is  this  passage :  "  It  seems  agreed  that  there  is  no  need  to  alleg'e 
in  an  indictment  that  the  defendant  is  not  within  the  benefit  of 
the  proviso  of  a  statute  whereon  it  is  founded,  and  this  hath 
been  adjudged,  even  as  to  those  statutes,  which  in  their  purview 
expressly  take  notice  of  the  provisoes ;  as  by  saying  that  none 
shall  do  the  thing  prohibited  otherwise  than  in  such   special 
cases,  &c.,  as  are  expressed  in  this  Act.''     We  think  the  sub- 
stance of  the  authorities  is  this — that  it  is  not  necessary  for  the 
prosecution  to  negative  a  proviso,  even  though  the  proviso  be 
contained  in  the  same  section  of  the  Act  of  Parliament  creating 
the  offence,  unless  the  proviso  is  in  the  nature  of  an  exception 
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wliich  is  incorporated  directly  or  by  reference  with  the  enacting  B«at 

clause,  so  that  the  enacting  clause  cannot  be  read  without  the  j^^'  ^ 

qualification  introduced  by  the  exception.    Thus  in  an  indictment  ' 

OQ  a  statute  which  enacts  that  if  any  person  shall  put  off  any  1902. 

milled  money  whatsoever  unlawfully  diminished,  and  not  cut  in  ""TV 

pieces,  for  a  lower  rate  than  its  nominal  value,  he  shall  be  guilty  xndieUMnt^ 

of  felony,  it  is  necessary  to  state  in  the  indictment  that  the  Neeeuary 

money  was  not  cut  in  pieces   (1   Leach,  102).     In  the  present  "ji'^T*?**^ 

case  sects.  12  and  16  must  be  read  together,  and  the  enacting  ojfwce^FZu 

clause  in  sect.  12,  when  read  in  connection  with  sect.  16,  makes  nBgaUving 

the  wife  liable  to  criminal  proceedings  by  her  husband,  subject  appUeaiion  of 

to  the  proviso  contained  in  the  latter  portion  of  sect.  12.     But  ^^^UJ!J^ 

the  conditions  imposed  by  that  proviso  do  not  affect  the  quality  woman-- 

or  character  of  the   offence.     They  merely  introduce  matters  Larceny  of 
which  may  be  pleaded  by  way  of  defence,  and  we  think  they    ''^'J^Ji^' 

are  not  matters  neoessary  to  be  negatived  in  the  indictoent.  Married 
For  these  reasons  we  think  the  indictment  good,  and  that  the     Women'e 

conviction  should  be  affirmed.  ^^a^lL^**' 

Conviction  affirmed,  45  ^  4$  Viet. 

Solicitor  for  the  Crown,  W.  T,  Davis,  Perth.  c  75. «».  12, 

Solicitor  for  the  defendants,  Oolenao  Jones,  Pontypridd.  ^^^ 
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Saturday,  Feb.  1,  1902. 

(Btfore  Lord  Alvbbstonb,  C.J.,  Wbioht,  Ridlbt,  Bioham,  and 

Walton,  JJ.) 

Riz  v.  Pbkfold  and  Edwards,  (a) 

Practice — Procedure — Eviden^ce — Ingreditmts  of  offence — Previous 
conviciion — Claim  to  be  fried  by  jv/ry — Trial  by  jury — Prs' 
vention  of  Crimes  Act,  1871  (34  <$•  35  Vict.  c.  112),  ss.  7,  9,  20 
—Summary  Jurisdiction  Act,  1879  (42  &  43  Vict,  c,  49),  a,  17. 

£very  ingredient  of  an  offence  charged  in  an  indictwsjit  must  be 
proved  before  the  jury. 

By8ect.  7  of  the  Prevention  of  Grimes  Act,  1871,  a  person  who 
has  been  convicted  on  an  indictment  for  a  crime  is  guilty  of  an 
offence  under  that  Act  if  (inter  alia)  he  is  found  in  any  placs 
under  such  circumstances  as  to  satisfy  the  Court  before  whom  he  is 
hrotight  that  he  was  about  to  commit  or  to  aid  in  the  commission 
of  any  offence  punishable  on  indictment  or  summary  conviction, 

(u)  Reported  by  A.  A.  BsTHDifB,  Esq.,  Barrister-at-Law. 
VOL.  ZX.  If 
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Bbx  or  was  waiting  for  an  opportunity   to  commit  or  aid  in  the 

p^  ^'  commission  of  any  offence  pimiafuible  on  indictment  or  ewnmwry 

EDwi^DBT^      conviction. 

—  On  the  trial  of  a  person  charged  with  an  offence  under  this  section, 

18>02^  th^  proper  practice  is  to  prove  the  convictions  as  part  of  the  case 

Produce—  f^  ^^  prosecution.      If  the  defendant   having   claimed  to  he 

Emdenee-—  tried  by  a  jury  is  indicted,  the  fad  of  the  previous  conviction 

Previous  {g  iq  jg  disclosed  to  the  jury. 

2vS?i^  Rex  V.  Brown  (65  J.  P.  186)  overruled. 

—  Prevention 

of  Grimes  Act,  fipHlS  was  a  case  stated  by  tlie  depaty-chairman  of  the  quarter 
Sxmmary  sessions   for  the  county  of   London,   the  facts  being  as 

JwisdiciUm  f oUows  : — 

Act,  1879-;-  The  prisoners  were  charged  before  one  of  the  magistrates  of 
^  fio^  ^^*'  the  police  Courts  of  the  metropolis^  sitting  as  a  Court  of 
9  20 ;  42  4>  48  Summary  Jurisdiction^  with  an  offence  under  sect.  7  of  the 
Vice.  c.  49,  Prevention  of  Crimes  Act,  1871  (84  &  35  Vict.  c.  112) ;  that  is, 
'•  ^^'  that  they,  being  persons  who  had  been  convicted  of  crime,  were 
found  in  a  place  under  such  circumstances  as  would  satisfy  a 
Court  that  they  were  about  to  commit  a  crime,  or  were  waiting 
for  an  opportunity  to  commit  an  offence  punishable  on  indict- 
ment or  summary  conviction. 

The  facts  relied  upon  by  the  prosecution  were  that  the 
prisoners  had  each  been  several  times  convicted  of  felony,  and 
were  on  the  evening  of  a  day  in  December  observed  by  the 
police  to  be  loitering  about  certain  streets  and  squares  in  which 
most  of  the  houses  were  occupied  by  working  jewellers :  that, 
noticing  the  police,  the  prisoners  had  run  away,  and  that  being 
apprehended  one  of  them  was  found  to  be  armed  with  a 
revolver. 

This  oflEence  is  not  indictable,  but  punishable  on  summary 
conviction. 

On  being  brought,  however,  before  the  magistrates,  the 
prisoners  claimed  to  be  tried  by  a  jury,  and  were  accordingly 
dealt  with  under  sect.  17  of  the  Summary  Jurisdiction  Act, 
1879,  as  if  they  had  been  charged  with  an  indictable  offence; 
and  an  indictment  in  which  their  previous  convictions  were 
averred  was  preferred  at  the  quarter  sessions 

If  the  prisoners  had  been  tried  by  the  magistrate  these 
previous  convictions  would  have  been  proved  before  him  as  part 
of  the  case  against  the  prisoners. 

At  the  trial  at  the  quarter  sessions  counsel  for  the  Crown 
proposed  to  prove  the  previous  convictions  as  part  of  his  case, 
on  the  ground  that  the  offence  with  which  the  prisoners  were 
indicted  was  that  they,  being  persons  who  had  been  convicted 
of  felony,  were  found  in  a  place  under  such  circumstances  as 
would  justify  the  jury  in  coming  to  the  conclusion  that  their 
intention  was  to  commit  a  felony,  and  that  the  gist  of  the  offence 
was  the  prisoners'  previous  conviction,  it  being  no  offence  to  be 
found  in  a  place  under  suspicious  circumstances. 
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Connsd  for  the  prisoners  objected  to  this  eyidence  on  the        Bkx 
ground  that  the  mles  of  procedure  contained  in  sect,  116  of  the  p^jj^oi^j^i^ 
Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  which  were  applied  to    edwabm. 

proceedings  under  the  Prevention  of  Crimes  Act,  1871  (34  &  35        

Vict.  c.  112),  by  sect.  9  prevented  the  jury  from  inquiring  into        ^^^' 
previous  convictions  charged  in  an  indictment  until  the  defen-    PmeHc^— 
dant  had  been  found  guilty  of  the  offence  which  was  the  subject   Evidenc&-~ 
of  the  indictment ;  that  in  this  case  the  offence  was  the  intention     P*^^»«^ 
to  commit  a  felony,  and  that,  therefore,  until  the  jury  had  found  y,^^  j^  j^^^y 
tliat  the  prisoners  had  intended  to  commit  a  felony,  the  facts  of  —  Prevention 
the  previous  convictions  must  not  be  proved  before  them.     He  ^f  ^^?l/^* 
cited  the  case  of  Bex  v.  Brown  (65  J.  P.  186),  in  which  the     summa/ry 
Recorder  of  London   had  decided  that  under  similar  circum-  Jurudietion 
stances  the  previous  convictions  should  not  be  disclosed  to  the   ^^*»  i®72T" 

.  ^  34  4"  85  Viet, 

y^       ,  ,     ,  ,     .  ,,!,..  ,    c.  112,  M.7, 

The  learned  deputy-chairman   overruled  the   objection  and  9,20;  42  4>  48 
admitted  the  evidence.  ^•c«.  c  49, 

The  Jury  convicted  the  prisoners.  *'  ^^* 

H.  outton  for  the  Crown. — The  offence  is  the  offence  specified 
by  sect.  7  of  the  Prevention  of  Crimes  Act,  1871  (34  &  35 
Vict.  c.  112).  The  rules  in  sect.  116  of  the  Larceny  Act,  1861, 
are  applied  by  sect.  9  to  the  procedure  on  the  trial  not  for  an 
''offence''  but  of  an  indictment  for  a ''crime''  as  defined  by 
sect.  20.  The  subject-matter  of  the  indictment  was  then  an 
offence  to  which  the  procedure  laid  down  by  sect.  116  of  the 
Larceny  Act  was  not  applicable.  The  essential  ingredient  of 
the  offence  was  the  fact  of  the  previous  convictions,  and  it  was 
necessary  that  this  should  be  proved  because  it  was  an  essential 
ingredient.  The  practice  laia  down  in  Bex  v.  Brown  [sup,)  is 
wrong.  The  intention  of  the  Act  is  that  the  offence  shall  be 
dealt  with  summarily  by  magistrates  to  whom  the  previous 
convictions  would  be  disclosed. 

The  prisoners  were  not  represented. 

Lord  Alvbrstone,  C.J. — It  appears  that  there  has  been  some 
doubt  as  to  the  practice  which  should  prevail  on  the  trial  of  an 
indictment  when  the  defendant  is  charged  with  an  offence  under 
the  Prevention  of  Crimes  Act,  1871.  When  in  an  indictment  a 
crime  is  charged  for  which  different  degrees  of  punishment  are 
annexed,  if  the  person  charged  has  been  previously  convicted, 
then  it  is  clear  that  the  fact  of  the  antecedent  convictions  should 
not  be  known  to  the  jury  until  after  they  have  found  a  verdict 
on  the  subsequent  crime.  Sect.  116  of  the  Larceny  Act  deals 
with  mixed  cases.  Now  in  this  case  the  prisoners  were  charged 
with  something  which  would  not  have  been  an  offence  but  for 
their  previous  convictions,  and  if  they  had  been  tried  by  a  Court 
of  summary  jurisdiction  the  fact  of  the  previous  convictions 
would  have  been  before  the  magistrates  who  formed  the  Court. 
But  having  claimed  to  be  tried  by  a  jury  the  prisoners  were 
brought  before  the  quarter  sessions  on  indictment.  In  my 
opinion  when   an   offence   is    merely    statutory,   and    requires 

If  2 
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Bxx        ingredients  specified  in  the  statate^  it  is  right  that  every  ingr^- 

^**  dient  should   be  proved  jnst  as  all   the  circamstances  which 

Bdwasdb.    compose  an  ordinary  crime  have  to  be  proved.     Sect.  20  of  the 

—        Prevention  of  Crimes  Act,  1871,  draws  a  distinction  between 

1902.       *f  crime  "  and  ''  offence,"  but  it  does  not  provide  that  the  pro- 

PracUce—    cedure  at  a  trial  before  a  jury  is  to  differ  &om  that  at  a  trial  by 

Evidence^    justices  as  a  Court  of  summary  jurisdiction.    We  think,  there- 

Previous     fore,  that  the  learned  deputy -chairman  was  right  in  allowing 

r^l*6v*7ury  ^^^  *^®  circumstances  which  made  the  offence  to  be  proved  before 

—  Prevention  the  jury.      Our  decision  in  this  case  overrules  Bex  v.  Brown 

ofCHrM»Act,{Qb3.V.  136). 

1871—  WRiaHT,  RiDLBY,  BiGHAM,  and  Walton,  J  J.  concurred. 

jwrisdiction  Lionvict%on  ajp/rmecL. 

Act,  1879—       Solicitor :  The  Solicitor  to  the  Trecbsury. 

34  ^  35  Viet. 

C.  112,  88,  7, 

9,  20;  42^43 

Vict.  c.  49, 

».17. 


CROWN  CASES  RESERVED. 
Satwday,  Feb.  1,  1902. 

(Before  Lord  Alvebstonb,  C.J.,  Wright,  Ridlbt,  Bioham,  and 

Walton,  JJ.) 

Rbx  v.  Pikb.  (a) 

Evidence — Admissibility — Statement  of  affairs  in  bankruptcy — 
Compulsory  examination — Misappropriation  of  trust  moneys — 
Bankruptcy  Act,  1883 — Bankruptcy  Act,  1890,  General  Rule 
217—25  4-  26  Vict.  c.  96,  s.  80—47  A  48  Vict.  c.  52,  s.  16— 
53  ^54  Vict.c.  71,8.21  (2). 

The  statement  of  affairs  made  by  a  bankrupt  in  compliance  wUk 
sect.  16  of  the  Bankruptcy  Act,  1883,  and  rule  217,  w  not  a 
statement  m>ade  in  a  compulsory  examination  wUhin  the  mean- 
ing  of  sect.  27  (2)  of  the  Bankruptcy  Act,  1890.  It  is  therefore 
admissible  in  evidence  against  a  bankrupt  charged  with  appro^ 
jyriating  trust  m^meys  to  his  own  use. 

rpHIS  case,  stated  by  Kennedy,  J.,  was  as  follows  : 

William  Good  Pike  was  tried  before  me  at  Worcester  at  the 
autnmn  assizes  holden  for  the  city  of  Worcester  on  the  28rd  day 
of  December,  1901,  on  an  indictment  for  misdemeanour,  con- 

(a)  Reported  by  A.  A.  Bxthukb.  Esq.,  Banister-at-Law. 
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sisting  of  two  counts^  which  it  is  not  necessary  for  the  purpose        B>x 
of  this  case  to  set  out  at  lengthy  whereby  in  substance  and  effect       ^* 
he  was  charged  nnder  24  &  25  Vict.  c.  96,  s.  80,  with  having        J^' 
unlawfully  and  wilfally  conyerted  and  appropriated  to  his  own        1902. 
use  certain  sums  of  money  of  which,   nnder  the  will   of   one        ""  _ 
William  Ayre,  deceased,  he  was  trustee  for  the  use  and  benefit    j^d^n^— 
of  three    children  of   his  brother  Samuel  Robert  Pike,   with  Batijbruptey  — 
intent  to  defraud.  Statement  of 

In  the  course  of  the  trial,  in  order  to  prove  the  receipt  by  the  ^^ml^aitt/ 
prisoner  of  certain  sums   of  money,   counsel   for  the    Crowa —c<ympui»ory 
tendered  in  evidence  the  debtor's  statement  of  affairs  in  bank-  easamination 
ruptcy,  which  showed  in  sheet  E  (contingent  or  other  liabilities)  "I^J^^" 
the  receipt  by  the  bankrupt  of  the  money  in  question.     The  tnut  mon&ys 
statement  of  affairs  was  the  statutory  statement  of  affairs  pre-    -725  ^  26 
pared  by  the  accused  in  the  course  of  his  bankruptcy,  verified     gn!*  47^43 
by  oath  by  the  bankrupt  before  the  assistant  official  receiver  '  yiJi^  c.  ^. 
at  Worcester,  and   filed    by  the   assistant  receiver  in  accord- s.  16;  5Sfh4 
ance  with  the  provisions  of  the  Bankruptcy  Act,  1888  (46  &  47    ^^^'^'J\^* 
Vict.  c.  52),  s.  16,  and  General  Rules,  217.  ''  ^'  ^^^' 

The  file  of  the  bankruptcy  proceedings  will  be  in  Court  so  that 
reference  to  it  can  be  made  if  necessary. 

Counsel  for  the  prisoner  objected  to  the  receipt  of  this 
evidence  upon  the  ground  that  it  was  evideuce  which  was  ren- 
dered inadmissible  by  the  operation  of  the  provisions  of  24  &  25 
Vict.  c.  9,  s.  85,  as  amended  by  53  &  54  Yict,  c.  71,  s.  27. 
He  based  his  contention  on  the  words  which  are  contained  in 
sub-sect.  (2)  of  the  last  cited  section,  which  provides  that  a 
statement  or  admission  made  by  any  person  in  any  compulsory 
examination  or  deposition  before  any  Court  on  the  hearing  of 
any  matter  in  banWruptcy  shall  not  be  admissible  in  evidence  in 
any  proceeding  in  respect  of  any  of  the  misdemeanors  referred 
to  in  sect.  85. 

After  hearing  the  argument  of  counsel  for  the  prisoner  and 
reply  of  counsel  for  the  Crown,  who  pressed  for  the  admission  of 
the  evidence,  I  was  of  opinion  that  the  objection  was  not  well 
founded,  and  that  the  statement  of  affairs  did  not  constitute  a 
compulsory  examination  or  deposition  made  before  a  Court  on 
the  hearing  of  a  matter  in  bankruptcy  within  the  meaning  of  the 
said  section,  and  I  admitted  the  evidence. 

The  accused  was  found  guilty  by  the  verdict  of  the  jury. 

The  question  for  the  opiniou  of  the  Court  is  whether  the 
evidence  above  mentioned  was  or  was  not  properly  admitted,  and 
whether  the  conviction  should  stand.  -^  ^  Kennedy 

J.  B.  Matthews  for  the  prisoner. — This  was  a  statement  made 
in  the  course  of  a  compulsory  examination.  A  bankrupt  is  by 
rule  217  compelled  to  make  a  statement  of  his  affairs.  The 
examination  in  Court  is  only  a  subsequent  part  of  the  same 
proceeding.  The  Bankruptcy  Acts  are  penal  statutes,  and 
must  be  construed  strictly :  {Fletcher  v.  Lord  Sondes,  3  Bing. 
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Bbx        580).     He  also   referred  to  Re  Mysore  West  Gold  Fields  (61 
^'  L.  T.  Rep.  458 ;  42  Ch.   Div.  585) ;    Green  v.  Lord  Penzance 

\^'       (41  L.  T.  Rep.  853 ;  6  App.  Cas.  657). 

1902.  A,   T,   Lawrence,  K.C   (with    him  N.    G.    Davidson)  for  the 

— 7        Crown. — There  is  nothing  in  the  Bankruptcy  Acts  which  makes 

Jgvi^njT"    ^  statement  inadmissible  because  it  was  made  under  compulsion. 

Bankruptcy— The  statement  or  admission  referred  to  in  sect.  27  (2)  of  the 

Statmnmt  of  Bankruptcy  Act,  1890,  which  is  inadmissible,  is  a  statement  or 

a/^^^kJu*,.  admission  made  before  a  Court  at  a  "  hearinflf.'^     The  statement 

— Oomptiltory  in  question  was  not  made  m  a  compulsory  examination  before 

examination  a  Court.     The  statement  of  affairs  to  be  made  to  the  official 

--j^appro-  receiver  is  one  of  the  proceedings  consequent  on  the  making  of 

^^a^^^s  a  receiving  order :  (Bankruptcy  Act,  1888,  s.   16) ;  these  pro- 

—25  4-  26    ceedings  are  quite  distinct  from  the  proceedings  before  a  Court 

sir*  47^48  ^'  ^ticli  *li©  public  examination  of  the  debtor  is  one.     That 

'  Viet.  e.  52,    examination  may  be  dispensed  with.     [He  was  stopped  by  the 

t.  16;  584*54  Court.] 

^^2^'m'        '^'  ^'  Matthews  replied. 

*•      ^  ''         Lord  Alvbrstonb,  C.J. — ^We  are  all  of  opinion  that  the  state- 
ment was  admissible.     The  prisoner  was    charged   with   the 
misappropriation  of   a  trust   fund,  and  in  order  to  prove  that 
charge  the  statement  of  his  affairs  made  by  him  in  his  bank- 
ruptcy was  put  in  evidence.     It  is  argued  that  this  statement 
was  not  admissible  as  evidence  because  of  the  provisions  of  the 
Bankruptcy  Act,  1890,  s.  27  (2),  that  a  statement  or  admission 
made  by  any  person  in  any  compulsory  examination  or  deposition 
before  any  Court  on  the  hearing  of  any  matter  in  bankruptcy 
shall  not  be  admissible  as  evidence  against  the  person  in  any 
proceeding  against  that  person  in  respect  of  any  of  the  mis- 
demeanors referred  to  in  sect.  85.      On  the  other    hand  it  is 
argued  that  this  was  not  a  statement  made  in  the  hearing  of 
any  matter  in  Court,  and  was  not  made  in  a  compulsory  exami- 
nation.    We  must  look  at  the  object  of  the  section.     The  words 
are  ''  in  any  compulsory  examination  or  deposition  before  any 
Court  on  the  hearing  of  any  matter  in  bankruptcy.''     Prima 
facie  this  seems  to  apply  to  the  case  of  a  man  making  a  state- 
ment on  cross-examination,  when  he  is  forced  to  say  what  he 
would  not  have  said  under  ordinary  circumstances.     But  we  are 
asked  to   extend  that  provision  to  all  statements  made  by   a 
bankrupt  in  the  course  of  his  bankruptcy.     Does  the  statement 
of  affairs  come  within  the  words  ''  compulsory  examination  "  ? 
We  think  that  if  that  had  been  the  intention  of  the  Legfialature 
other  language  would  have  been  used.     I  come  to  the  conclusion 
that  the  statements  made  by  a  bankrupt  in  his  statement  of 
affairs  are  not  statements  made  by  him  in  a  compulsory  exami- 
nation. 

Wright,  Ridlet,  Bioham,  Walton,  JJ.  concurred. 
Solicitors  :     Solicitor  to    the    Treasury ;    Dobbs   and    Hill, 
Worcester, 
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KING'S  BENCH  DIVISION. 

Feb.  26  and  27,  1902. 

(Before  Lord  Alybbstone,  C.J.,  DABLiNa  and  Ohannsll,  JJ.) 

Holland  (app.)  t;.  Hall  (reap.)  (a) 


Hawker — Carrying  to  sell — Carrying  goods  to  show  on  approval 
with  a  view  to  sell — Previous  request  to  a  canvasser  to  send 
goods  on  approval — Necessity  for  hawker^  s  licence— Hawkers  Act, 
1888  (51  ^  52  Vict.  83),  ss.  2,  6. 

By  sect.  2  of  the  Hawkers  Act,  1888,  ^^ hawker"  means  *' any 
person  who  travels  with  a  horse  .  .  .  and  goes  from  place 
to  pUxce  or  to  other  men's  houses  carrying  to  sell  or  exposing 
for  sale  any  goods/'  8fc. 

The  respondent  was  sent  out  by  his  employers,  who  were  manufa/^- 
turers  of  sewing  machines,  with  a  horse  and  van  in  which  were 
some  sewing  machines,  with  instructions  to  call  at  certain 
specified  houses  in  different  plaices  and  show  the  machines  on 
approval  for  the  purpose  of  selling  them,  and  he  did  so.  None 
of  the  persons  in  the  houses  called  at  had  bought  or  agreed  to 
buy  mMhines,  but  they  had  previously  been  visited  by  a  can^ 
vasser  to  whom  they  had  expressed  a  desire  to  see  a  machine  to 
decide  whether  they  would  purchase  it.  The  machines  were 
shown  ai  these  houses  on  approval,  and.  if  approved  of  they  would 
be  sold  there. 

Held,  that  the  respondent  was  going  ^'from  place  to  plajce  carrying 
to  sell"  within  the  meaning  of  sect.  2,  and  was  therefore  a 
" hawker^'  and  required  a  hawker^ s  licence;  and  that  he  was 
rume  the  less  a  hawker  because  he  had  offered  the  machines  only 
to  persons  who  had  previously  been  visited  by  a  canvasser. 

CASE  stated  by  justices  of  the  peace  for  the  West  Biding  of 
the  County  of  York. 

At  a  petty  sessions  held  at  Otley,  for  the  West  Biding,  on  the 
16th  day  of  August,  1901,  an  information  was  preferred  by  the 
appellant  Joseph  Holland,  an  officer  of  Inland  Bevenue,  by  order 
of  the  Commissioners  of  Inland  Bevenue,  against  the  respondent 
William  Hall  and  a  certain  Fred  Poppleston,  for  the  recovery 
of  the  penalty  imposed  by  sect.  6  of  the  Hawkers  Act,  1888 
(51&52  Vict.  c.  33). 

The  information  stated  that  Fred  Poppleston  and  William 
BaU  on  the  19th  day  of  April,  1901,  at  the  parish  of  Ukley,  in 
the  West  Biding  of  the  County  of  York,  did  trade  as  hawkers 

(a)  Reported  bj  W.  W.  Obr,  Esq.,  Barrister- at- Lnw, 
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Holland    withont  having  in  force  a  proper  licence  as  by  the  statute  in  that 
^*  belialf  was  required,  contrary  to  the  form  of  the  statutes  in  that 

case  made  and  provided ;   whereby  they  had  forfeited  for  such 

1902        offence  the  sum  of  ten  pounds. 
•   7~  ^^^       The  respondent  (Hall)  appeared  before  the  justices  to  answer 
18S8—    '  to  the  information,  and,  as  it  appeared  that  the  summons  had 
Licence—     not  been  served  upon  Poppleston,  the  justices  proceeded  to  hear 
^*iiu!flw^  and  determine  the  information  against  the  respondent  alone. 
<m  approval       ^^^  Hawkers  Act,  1888,  imposes,  in  sect.  3,  a  duty  of  two 
—PrmfiouB    pounds  upon  an  excise  licence  to  be  taken  out  by  every  hawker 
request  to     in  the  United  Kingdom  subject  to  certain  exemptions,  none  of 
In^rgooL—  which  apply  to  this  case,  and  sect.  2  of  the  Act  defines  a  hawker 
51  4*  52  Vict,  as  follows : 

c.  88,  88.  2,  6.  u  Hawker  "  means  any  penon  who  traTels  with  a  hone  or  other  beast  bearing  or 
drawing  bnrden,  and  g^s  from  place  to  place  or  to  other  men's  houses  carrying  to 
sell  or  exposing  for  sale  any  goods,  wares,  or  merchandise,  or  exposing  samples  or 
patterns  of  any  goods,  wares,  or  merchandise  to  be  afterwards  deliyered,  and  includes 
any  person  who  travels  by  any  means  of  locomotion  to  any  place  in  which  he  does 
not  nsoally  reside  or  carry  on  business,  and  there  sells  or  exposes  for  sale  any  goods, 
wares,  or  merchandise  in  or  at  any  house,  shop,  room,  booth,  stall,  or  other  place 
whatever  hired  or  used  by  him  for  that  purpose. 

Sect.  5,  sub-sect.  2,  provides : 

A  hawker  shall  not  let  to  hire  or  lend  his  licence  to  any  person :  Provided  that  a 
serrant  may  trayel  with  his  master's  licence  and  trade  for  his  master's  benefit. 

Sect.  6(1).  If  any  person  does  any  act  for  which  a  licence  is  required  by  this  Act 
—(a)  Without  haying  a  proper  licence  in  force  in  that  behalf  ...  he  shall  for 
every  such  ofiPence  incur  a  fine  of  ten  pounds  over  and  above  any  other  penalty  to 
which  he  may  be  liable. 

It  was  proved  before  the  justices  that  on  the   19th  day  of 
April,  1901,  the  respondent  and  Poppleston  were  in  the  employ- 
ment of  the  Singer  Manufacturing  Company,  who  were  makers 
of  sewing  machines.     The  respondent  and  Poppleston  started 
from  Shipley  in  the  morning  of  that  day  with  a  horse  drawing  a 
covered  van,  in  which  were  five  sewing  machines.     They  were 
first  seen  at  Ilkley  and  about  an  hour  later  at  Ben  Bhydding. 
Shipley,  Ilkley,  and  Ben  Bhydding  are  separate  and   distinct 
places.     At  Ben  Bhydding  they  were  seen  to  go  with  the  van 
to  two  houses  known  respectively  as  Bedgarth  and  Fieldhurst. 
At  Bedgarth  they  saw  a  servant,  and  asked  her  if  any  order  had 
been  given  at  that  house  for  a  sewing  machine.     Upon  receiving 
a  reply  in  the  negative,  they  asked  her  to  buy  a  machine,  and 
remained  for  two  or  three  minutes  trying  to  persuade  her  to 
do  so,  and  offered  to  fetch  a  machine  from  the  van,  but  she 
refused    to  buy  one.      At  Fieldhurst  they  saw   two   servants. 
James  Bailey^  a  canvasser  employed  by  the  Singer  Manufac- 
turing Company,  had  on  the  17th  day  of  April,  1901,  called  at 
this  house  and  had  seen  these  two  servants  and  asked  them  to 
buy  a  sewing  machine.     He  had  no  machines  with  him  on  that 
day,  and  upon  offering  to  send  a  machine  on  approval  was  told 
that  he  might  do  so.      Bailey  did  not  mention  any  particular 
kind  of   machine  nor  any  price,  and  there  was  no  agreement 
made    by  either  of  the  two  servants  with  him  to  purchase  a 
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machine.     When  the  respondent  and  Poppleston  went  to  Field-    Holland 
burst  the  two  serrants  refased  to  buy  a  machine^  and  then       jj^'r, 

Poppleston  asked  if  he  might  leave  one  there  till  evening.     He        * 

left  one^  and  it  was  called  for  on  the  22nd  day  of  April  by  one        1902. 
of  the  company's  agents.  7"  ,  . 

It  was  also  proved  that  when  the  respondent  and  Poppleston       iggs—    ' 
started  on  their  rounds  on  the  19th  day  of  April  with  the  five     Licmice— 
machines^  they  had  instructions  to  call  at  eight  different  houses   ^^J7}f^^  ^ 
to  show  madunes  on  approval.     These  houses  included  Field-   ^  ^woval 
hasb,  bnt  did  not  include  Bedgarth.     None  of  the  persons  in    — Prevtou* 
these  eight  houses  had  agreed  to  buy  a  machine^  but  they  had     reqvsst  to 
previously  expressed  to  a  canvasser  of  the  Singer  Manufacturing  5^g^*^'L 
Company  a  desire  to  see  a  machine  in  order  to  decide  whether  51  ^  52  vict, 
they  would  make   a  purchase.     The   five  machines  in  the  van  c.  83,  m.  2,  6. 
were  taken  out  to  show  to   the  people  at  these  eight  houses. 
Three  of  the  machines  were  taken  back  in  the  van  to  Shipley 
at  the  close  of  the  day^  one  had  been  left  at  Fieldhurst  as  above 
mentioned,  but  no  evidence  was  given  as  to  what  had  become 
of  the  fifth  machine.     It  was  stated  by  the  respondent  in  giving 
evidence  on  his  own  behalf  that  the  machines  were  shown  on 
approval,  and  if  satisfactory  they  would  be  sold. 

On  behalf  of  the  appellant  it  was  contended  that  the  respon- 
dent travelled  with  a  horse  drawing  a  burden,  that  he  went  from 
place  to  place  and  to  other  men's  houses,  and  that  the  machines 
were  carried  for  sale.  In  support  of  this  contention  the  case  of 
ffDea  V.  Crovolvwrat  (80  L.  T.  Rep.  491)  was  cited  to  the  justices. 

On  behalf  of  the  respondent  it  was  contended  that  the  Act 
did  not  apply  to  a  large  firm  paying  rates  and  taxes,  but  was 
intended  to  be  a  protection  to  the  public  against  dishonest 
persons ;  that  the  machines  were  merely  sent  out  to  be  taken  to 
houses  at  which  a  canvasser  had  previously  called;  that  they 
had  been  previously  ordered  and  were  not  carried  for  sale.  The 
following  cases  were  cited  :  Rex  v.  Little  (1  Burr.  609)  ;  Rex  v. 
Buckle  (4  East,  346) ;  and  Johnson  v.  Hudson  (11  East,  180). 

The  justices  found  as  a  fact  that  none  of  the  five  sewing 
machines  had  been  sold  when  the  respondent  left  Shipley  with 
the  van,  but  upon  the  evidence  given  they  were  of  opinion  that 
the  machines  were  not  carried  for  sale  within  the  meaning  of 
the  Act  inasmuch  as  it  was  intended  to  offer  them  only  to 
persons  already  visited  by  a  canvasser,  and  they  accordingly 
dismissed  the  information. 

The  question  for  the  opinion  of  the  Court  was  whether  upon 
the  facts  above  mentioned  the  justices  were  right  in  point  of 
law  in  holding  as  aforesaid  that  the  machines  had  not  been 
carried  for  sale. 

Rowlatt  (Sir  Edward  Carson,  S.-G.  with  him)  for  the  appel- 
lant.— ^The  question  is  whether  the  respondent  was  carrying 
these  goods  for  sale  within  the  meaning  of  the  section.  Sect.  2 
defines  what  a  '^  hawker "  is ;  then  sect.  3  provides  for  the 
taking  out  of  an  annual  excise  licence  by  every  hawker,  with 
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Holland    certain  exceptions  given  in  sub-sect.  8^  and  sect.  6  imposes  a 
Hall       p^i^Alty  for  acting  as  a  hawker  without  having  the  proper  licence. 

'       It  does  not  matter  whether  the  horse  and  van  belonged  to  the 

1902.       respondent  or  not ;  it  is  sufficient  to  bring  the  case  within  the 

T~  .  .   section  if  he  travelled  with  it,  though  the  servant  could  use  the 

1888—    '  master's  licence.     There  are  two  grounds  on  which  the  decision 

Licence-^    of  the  justices  is  wrong.     In  the  first  place,  it  is  clearly  wrong 

^?il?fl^ir   ^  ^^^  ^^  ^^^  house  Bedgarth  is  concerned,  as  no  canvasser  had 

on  apprtval  ^^^^^^  there  previously,  and  it  could  not  be  denied  that  there  at 

— PrevtoiM    least  the  respondent  did  carry  for  sale ;  secondly,  there  was  a 

request  to     carrying  for  sale  at  the  other  houses,  although  a  canvasser  had 

6W^oIS«  —  P^®^^^®^y   called  at  the  houses.    The  fact  of  the  canvasser 

51  4*  52  Fief,  having  called  makes  no  difference,  though  the  former  case  is 

c.  38,  M.  2,  6.  really  an  a  fortiori  case.     If  the  machines  were  approved,  they 

would  be  sold  then  and  there.     In  O'Dea  v.  Growhvrst  (80  L.  T. 

Bep.  491)  it  was  held  that  taking  a  cask  of  oil  round  in  a  cart 

to  customers  in  pursuance  of  orders  to  call,  when  the  quantity 

required  was  fixed  by  the  customer  at  his  house,  was  hawking 

within  the  meaning  of  this  section.     In  that  case  the  justices 

were  of  opinion  that  the  Act  did  not  apply  to  persons  calling  at 

the  houses   of  regular  customers  in  compliance  with  previous 

requests   from   such  customers;    but  the    Court    (Darling  and 

Ohannell,   JJ.)  held  that  that  was  a  wrong  view  of  the  Act. 

There  is  an  exception   (amongst  others)  in  favour  of   persons 

selling  fish,  fruit,  victuals,  or  coal;    otherwise  a  milkman  or 

baker  taking  round  milk  or  bread  would  require  a  licence. 

Rufu8  I$aac8,  K.C.  (T.  Bullen  with  him)  for  the  respondent. — 
The  point  raised  in  this  case  is  one  of  very  great  importance, 
not  so  much  to  the  present  respondent  as  to  manufacturers  like 
the  Singer  Manufacturing  Company,  to  whom  it  would  mean  a 
large  yearly  expenditure  if  this  Court  were  to  decide  that  there 
ought  to  be  a  licence  in  this  case,  as  the  licence  is  not  a  licence 
merely  for  the  firm,  but  is  a  personal  licence,  though  a  servant 
may  travel  with  his  master's  licence :  (see  sect.  5,  sub-sect.  2). 
The  question  really  is  this :  Whether  in  carrying  machines 
which  were  to  be  shown  in  pursuance  of  the  canvasser  having 
called  and  having  received  instructions  from  the  persons  visited 
to  send  a  machine  for  the  purpose  of  its  being  shown,  the 
sending  or  taking  of  the  machine  to  such  a  person  is  a  "  carrying 
to  sell,''  within  the  meaning  of  the  Act;  in  other  words, 
whether  the  person  who  does  that  is  a  "  hawker  "  within  the 
meaning  of  the  Act.  The  only  ground  upon  which  it  is  con- 
tended he  is  a  hawker  is  because  it  is  said  that  he  is  a  person 
who  travels  with  a  horse  and  cart  and  who  is  '^  carrying  to  sell." 
These  men  went  to  the  house  Bedgarth  by  mistake,  and  that 
house  must  be  left  out  of  this  case  altogether,  so  that  the  sub- 
stance of  the  matter  is  that  they  were  to  call  at  eight  houses 
which  the  canvassers  had  previously  visited.  It  is  upon  that 
that  the  case  ought  to  be  decided,  as  there  is  no  finding  with 
regard  to  Bedgarth  that  they  called  there  for  the  purpose  of 
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selling  a  machine^  and  that   appears  from  the  finding  of  the    Holland 
justioes  that  they  dismissed  the  information  as  the  intention  was       ^' 

to  offer  the  machines  only  to  persons  already  yisited  by  a  oan-        ' 

Taflser^  and  Bedgarth  had  not  been  so  visited.     If  the  informa-        1908. 
tion  had  been  with  regard  to  Bedgarth  alone^  there  conld  not        TZI^ 
have  been  a  conyiction,  as  the  anthorities  show  that  upon  one    'igss— .  ^  * 
sale  alone  a  man  cannot  be  convicted  of  being  a  hawker^  as  there    Lie^nc^— 
would  not  be  a  carrying  ''  from  place  to  place,"   which  is  the   Oarryw^  to 
eisence  of  the  offence.      The  gist  of  the  matter  is  the  habituiJ  ^*!i^^l' 
canying  from  place  to  place:    {(yDea  v.  Orouihurst^ubi  awp,),    ^prmaut 
Then,  as  to  Fieldhorst,  upon  the  statement  in  the  case  there  is    nqys*^  ^ 
nothing  except  that  the  respondent  called  there  and  that  the  ser-  jlJJiia  wd#*— 
vants  ref  nsed  to  buy  a  machine.    If  it  stood  upon  that,  there  could  51  ^  52  vict. 
be  no  conviction,  because  it  would  be  merely  one  isolated  instance,  e.  88,  $s.  2, 6. 
There  was  simply  a  carrying  round  of  these  machines  to  leave 
them  OB  approval.     In  the  ordinary  course  they  would  be  left  on 
approval,  and  there  would  be  no  sale  until  there  was  an  approval. 
Tms  appears  quite  clearly  from  the  statement  in  the  case  that 
''none  of  the  persons  in  these  eight  houses  had  agreed  to  buy  a 
machine,"  &c.     Persons  carrying  the  machines  in  pursuance  of 
these  instructions  were  not  carrying  them  for  sale.     He  referred 
to  (yDea  V.  Crowhurat  (vhi  «*p.) 

Bofclatt  in  reply. 

Cur.  ddv.  vulL 

Fd>.  27. — Lord  Alvibstonb,  C.J. — In  this  case  I  have  felt 
very  great  difficulty,  and  I  confess  that  my  mind  has  fluctuated 
more  than  once  in  the  course  of  the  argument.  If  the  finding 
of  the  magistrates  had  amounted  to  a  finding  that  the  machines 
were  only  taken  to  be  offered  for  approval,  or  were  only  sent  on 
approval  in  pursuance  of  a  previous  request  made  to  the 
canvasser,  I  should  have  thought  we  could  not  interfere ;  but, 
after  carefully  considering  this  finding  of  the  magistrates,  it 
seems  to  me  that  they  have  not  found  that,  or  intended  to  find 
it.  Their  finding  is  expressed  in  these  words :  ^'  We  were  of 
opinion  that  the  machines  were  not  carried  for  sale  within  the 
meaning  of  the  Act  inasmuch  as  it  was  intended  to  offer  them 
only  to  persons  already  visited  by  a  canvasser,  and  we  accord- 
ingly dismissed  the  information.^'  I  understand  that  finding  to 
be  this,  not  that  they  find  that  they  were  not  offered  for  sale, 
bnt  that  they  were  only  offered  for  sale  to  persons  who  had 
been  previously  canvassed.  Now,  I  think,  if  that  is  so,  the 
magistrates  were  wrong  in  holding  that  this  man  was  not  going 
about  travelling  '^  with  a  horse  or  other  beast  bearing  or  drawing 
burden  "  and  going  *'  from  place  to  place  *' — ^in  fact,  wrong  in 
holding  that  he  was  not  a  hawker.  I  think  the  line  of  division 
may  be  clearly  ascertained.  If  there  is  merely  the  sending  of 
articles  that  people  may  inspect  them  and  see  them,  that  would 
not  make  a  man  who  takes  them  a  hawker,  even  althoueh 
ultimately  at  some  future  time  a  sale  might  result.  On  the 
other  hand,  it  does  not  seem  to  me  to  be  less  an  offering  for  sale 
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Holland    because  the  persons  who  are  likely  to  be  purchasers  have  been 
„^'  ascertained  before  the  hawker  visits  the  house.     Now^  in  this 

'       case  I  think  there  was  abundant  evidence  on  which  the  magis- 

1902.        trates  could  find^  and  I  think  they  ought  to  have  fonnd^  that 

_    TZT^^   these  machines  were  being  taken  about  for  sale^  although  they 

1888—    '  were  primd  facte  intended  only  to  be  offered  on  this  occasion  to 

Lieenoe-^     persons  whose    names  had  been  sent  in  to  the  head  place  of 

^^u^SS^  business  by  the  canvasser;  and  I  think  certainly  with  regard  to 

^  approval  ^^^^  happened  on  this  occasion  that  it  is  quite  clear  that  there 

—PreviouM    was  evidence  that  they  were  offered  for  sale  to  persons  whose 

request  u     names  had  not  been  sent  in  by  the  canvasser.     Possibly  that 

6riiw*coaL^  would  not  be  a  sufficient  ground  for  conviction  in  one  sense, 

51  ^  52  Vict  because  it  was  only  what  I  may  call  an  exception^  and  was  not  the 

c.  38,  M.  2,  6.  general  case  that   it  was  supposed  was  being   dealt  with  by 

the  magistrates.     I  come  to  the  conclusion  that,  on  these  facts, 

the  magistrates  must  be  taken  to  have  found  that  the  machines 

were   being   offered  for  sale,    and   that   the    only  reason  that 

they  thought  the  man  was    not  within  the   section  was    that 

they  were   offered  for  sale  to  persons  whose  names  had  been 

previously   mentioned.     I  think   that    that    distinction    is  not 

sufficient,  and  therefore  the  appeal  ought  to  be  allowed. 

Dabling,  J.  read  the  following  judgment : — ^In  my  view  of  this 
case  the  magistrates  have  definitely  decided  that  a  person  who 
carries  about  from  place  to  place,  by  means  of  a  horse  and  cart, 
unsold  goods,  and  then  leaves  them  on  approval — so  that  they 
are  by  that  means  sold— does  not  carry  them  to  sell  within  the 
meaning  of  the  Hawkers  Act,  1888,  s.  2.  As  a  reason  for  this 
opinion  they  -rely  entirely  on  the  fact  that  the  persons  who  pur- 
chased had  previously  expressed  to  a  canvasser  a  desire  to  see 
the  goods  in  order  to  decide  whether  to  purchase  them  or  not. 
I  cannot  see  that  it  makes  any  difference  whether  this  desire  was 
expressed  to  the  person  who  carried  the  goods  or  to  another,  his 
associate.  If  this  did  alter  the  case,  then  an  ordinary  pedlar 
would  require  no  licence  if  he  left  his  goods  at  an  inn,  himself 
went  round  and  canvassed  people,  and  then  took  his  goods  to 
those  who  had  expressed  a  wish  to  see  them.  It  appears  to  me 
that  the  fact  on  which  the  magistrates  rely  is  really  immaterial 
to  the  decision  of  the  question.  I  think  that  the  respondent  is 
shown,  on  the  evidence  in  this  case,  to  have  gone  from  place  to 
place,  from  house  to  house,  carrying  goods  to  sell,  and  exposing 
them,  showing  them,  for  sale ;  and  that  the  goods  were  shown 
only  to  those  of  whom  it  had  been  ascertained  that  they  would 
like  to  see  them  does  not,  in  my  opinion,  prevent  the  exhibitor 
from  being  a  hawker  within  the  meaning  of  the  statute.  There- 
fore I  think  the  magistrates  came  to  a  wrong  conclusion. 

Chanitsll,  J.  read  the  following  judgment : — I  agree.  I  think 
there  is  abundant  evidence  stated  in  the  case  to  justify  a  con- 
viction of  the  respondent  for  trading  as  a  hawker.  The  only 
difficulty  arises  as  to  the  finding  of  the  magistrates  on  that 
evidence.     If  the  respondent,  and  the  man  with  him,  were  taking 


eittlltKAt  iiAW  0AB1S8.  17^ 

the  sewing  machines  in  the  van  from  place  to  place  in  order  to    Holland 
sell  the  goods^  they  were  hawking  within  the  meaning  of  the       ^• 

statnte.     If  they  had   been  delivering    goods    in    pnrsnance        ' 

of  previous  contracts  of  sale^  of  course  they  would  not  have        1902. 
been  hawking;  and  equally  if  they  were  delivering  goods  on        T~-| 
approval   in  pursuance  of  previous  orders  to   send   goods  on     ^iggg—  ^ ' 
approval  they  would  not  be  hawking.     But  if  they  were  taking    Lieanca— 
goods  about  in  order  to  find  customers  for  them^  they  would  not   Carrying  to 
escape  being  hawkers  by  having  sent  a  person  beforehand,  t^^t 
whether  an  hour  or  so  before  or  a  day  or  two  before^  to  ascertain    ^PreviouM 
what  persons  would  be  likely  to  be  customers^  and  be  willing  to     r9que$t  to 
look  at  their  goods^  and  then  only  calling  with  the  cart  at  places  ^JJJ^.J^'L 
ascertained  to  be  favourable  for  business.     Now^  we  have  to  51  ^  52  vict. 
see  whether  the  magistrates  who  have  refused  to  convict  have  c.  33,  m.  2, 6. 
foand  facts  which  show  that  the  respondent  was  not  hawking. 
They  have  found  that  ''  it  was  intended  to  offer  the  machines 
only  to  persons    already  visited  by  the  canvasser.''      If    that 
means  that  the  goods  were  only  sent  out  for  delivery  on  approval 
to  particular  persons  who  had  requested  goods  to  be  dehvered 
to  them  on  approval,  it  would  not  be  hawking ;  but  that  is  not 
expressly  found,  and  the  facts  as  to  the  number  of  machines  and 
the  number  of  houses  seem  to  negative  that  view  of  the  case. 
It  leems  to  me  that  the  finding  of  the  magistrates  only  comes 
to  this,  that  the  respondent  was  carrying  the  goods  from  place 
to  place  to  sell  them,  but  he  was  only  intending  to  try  to  sell 
them  at  certain  houses  where  it  had  been  ascertained  that  there 
were  likely  customers.      I  think  that  is   hawking  within  the 
statute,  and,  on  that  view  of  the  facts,  the  case  of  (yDea  v. 
Crowhwni  {ubi  sup.)  appears  to  cover  this  case.     I  think  the 
appeal  must  be  allowed. 

Appeal  allowed.     Case  remitted  to  the  justices  with   a 
direction  to  convict. 

Solicitor  for  the  appellant,  The  Solicitor  of  Inland  Revenue. 

Solicitor  for  the  respondent,  O.  D.  Wansorough. 
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KING'S  BENCH  DIVISION. 

Monday,  Feb.  24,  1902. 

(Before  Lord  Alyebstons,  C.J.,  Dablino  and  Ohahkbll,  JJ.) 

HoABE  (app.)  V.  Tbuhan,  Hanbuby,  Buxton,  and  Go. 

(reaps.),  (a) 

Factory — Non-textile — Bottling  and  aerating  beer — Factory  and 
Workshop  Act,  1878  (41  Vict.  c.  16),  8.  98. 

Certain  premises  were  used  for  the  pv/rpose  of  aerating  and 
bottUng  beer  in  order  to  adapt  it  for  sale  as  bottled  beer.  Gas 
engines  were  used  for  the  purpose  of  aeration,  but  the  bottling 
was  done  by  haiid,  the  bottling  machine  not  being  worked  by 
mechanical  power,  and  the  bottle  filling  by  means  of  the  pressure 
of  gas  with  which  it  had  been  aerated. 

Held,  that  these  premises  were  a  non-textile  factory  within  sect.  93 
of  the  Factory  and  Workshop  Act,  1878. 

Law  V.  araham  (84  L.  T.  Bep.  599;  (1901)  2  K.  B.  327) 
considered. 

r^ASE  stated. 

The  respondents  were  charged  on  an  information  that  they, 
the  respondents,  on  the  7th  day  of  Jane,  1901,  being  then  the 
occnpiers  of  certain  premises,  the  same  being  a  non-textile 
factory  within  the  meaning  of  the  Factory  and  Workshop  Acts, 
1878  to  1895,  did  anlawfally  employ  a  certain  yonng  person  of 
the  age  of  fifteen  years,  one  Samnel  Williams,  until  9.30  p.m., 
contrary  to  the  statutes. 

The  following  facts  were  proved  or  admitted  : — 

The  appellant  was  one  of  His  Majesty's  inspectors  of  factories 
and  worKshops. 

The  respondents  were  on  the  7th  day  of  June,  1901,  the 
occupiers  of  certain  premises,  which  premises  included  a  building 
nsed  as  a  bottling  stores. 

On  the  7th  day  of  Jane,  1901,  Samuel  Williams,  a  young 
person  within  the  meaning  of  the  Factory  and  Workshop  Acts, 
1878  to  1895,  was  employed  by  the  respondents  in  the  bottling 
stores  from  7  a.m.  to  9.30  p.m. — ^that  is  to  say,  beyond  the 
period  of  employment  permitted  by  sect.  18  of  the  Factory  and 
Workshop  Act,  1878,  or  sect.  36  of  the  Factory  and  Workshop 
Act,  1895. 

If  the  bottling  stores  were  a  non-textile  factory  within  the 
meaning  of  the  Factory  and  Workshop  Act,  1878,  s.  93,  then  the 

(a)  Reported  by  W.  db  B.  HiKBBff,  Esq..  BArrister-aULaw. 
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i^spondents  on  the  7th  day  of  Jane  infringed  the  provisions  of      Hoabb 
sect.  13  of  that  Act.  „   •• 

The  respondents  contended  that  the  bottling  stores  were  not    hakbubt, 
a  non-textile  factory^  on  the  ground  that  mechanical  power  was     Buxton, 
not  used  in  aid  of  any  manufactaring  process  carried  on  there.        ^^^  ^* 

The  bottling  stores  were  nsed  by  the  respondents  for  the  pnr-        ^gos. 

pose  of  aerating  and  bottling  beer^  and  the  gas  engines  sitoate  in        

the  bottling  stores^  were  used  by  the  respondents  in  the  manner  factory  and 
hereinafter  mentioned.  ^  isre^ 

The  beer  was  so  aerated  and  bottled  for  the  parpose  of  adapt-   Non^teatHe 
ing  it  for  sale  as  bottled  beer.  jTociory— 

The  beer  was  brought  in  barrels  into  the  bottling  stores.     It  ^""^^^^ 
was  then  forced  out  of  the  barrels  into  a  cooling  tank  by  means  of  h^er^^i  Vict, 
an  air  pamp^  driven  by  mechaniccJ  power — to  wit,  a  gas  engine,    c.  16,  s.  98. 
Thence  it  was  forced  by  an  air-pnmp,  driven  by  mechanical 
power,  into  a  cylinder  (hereinafter  called  the  mixing  cylinder) 
situate  in  a  room    adjoining  and  communicating  with  that  in 
which  Samuel  Williams  was  employed. 

The  mixing  cylinder  contained  a  mechanical  mixer  rotated  or 
driven  by  mechanical  power — to  wit,  a  gas  engine.  Attached  to 
and  communicating  with  the  cylinder  were  high-pressure 
cylinders  containing  carbonic  acid  gas,  which  were  brought 
already  charged  with  such  gas  into  the  bottling  stores.  By  the 
action  of  the  mixer,  the  beer  and  the  carbonic  acid  gas  were 
mixed  together  and  the  beer  aerated. 

It  was  the  duty  of  Samuel  Williams,  which  he  was  performing 
daring  his  employment  on  the  7th  day  of  June,  1901,  to  place  an 
emptiy  bottle  in  the  bottling  machine  and  pull  down  by  hand 
into  the  neck  of  such  bottle,  by  means  of  a  lever,  the  nozzle  of 
a  tap  communicating  by  a  pipe  with  the  mixing  cylinder.  The 
beer  flowed  through  the  pipe  from  the  tap  owing  to  the  pressure 
of  the  gas  with  which  it  had  been  aerated  and  filled  such  bottle. 
The  bottling  machine  was  not  worked  by  mechanical  power. 

The  bottles  before  being  filled  were  drained  and  soaked  by 
band,  and  afterwards  rinsed  out  by  a  brush  driven  by  a  gas 
engine  on  another  floor  of  the  premises. 

The  magistrate  dismissed  the  information  on  the  ground  that 
the  premises  were  not  a  non-textile  factory  within  the  meaning 
of  sect.  98  of  the  Factory  and  Workshop  Act,  1878,  inasmuch 
as  the  work  done  by  Samuel  Williams  was  manual  work  only 
and  it  was  immaterial  how  the  beer  was  conveyed  to  the  bottling 
machine. 

By  sect.  93  of  the  Factory  and  Workshop  Act,  1878  (41  Vict. 
c.  16),  factory  means  "textile  factory '^  and  '^ non- textile 
factory,'^  or  either  of  such  description  of  factories.  *'  Non- 
textile  factory  ^'  means : 

(1)  Any  works,  wanhoiiaet,  famaces,  mills,  foundries,  or  places  named  in  part  one 
of  the  fourth  schedule  to  this  Act ;  (2)  also  any  premises  or  places  named  in  part 
two  of  the  said  schedule  wherein  or  within  the  close  or  curtilage  or  precincts  of  which 
itsam,  water,  or  other  mechanical  power  is  used  in  aid  of  the  manufacturing  process 
eairied  on  there ;  (8)  also  any  premises  wherein  or  within  the  close  or  curtilage  or 


176  ORtMlKAt  tiAW  CAM2d. 

HoAss  precincts  of  which  any  manaal  labour  is  exercised  by  way  of  trade  or  for  purposes 

f.  of  gain  in  or  incidentid  to  the  following  purposes  or  any  of  them — that  is  to  say,  (a) 

Taumak,  i^  01^  incidental  to  the  making  of  any  article  or  of  part  of  any  article ;  or  (6)  in  or 

Hanbubt,  incidental  to  the  altering,  repairing,  ornamenting,  or  finishing  of  any  article;  or  (c)  in 

Buxton  ^^  incidental  to  the  adapting  for  sale  of  any  article  and  wherein  or  within  the  close 

AND  Go.  ^^  curtilage  or  precincts  of  which  steam,  water,  or  other  mechanical  power  is  used 

in  aid  of  the  manufacturing  process  carried  on  there. 

1902. 

Sutton  (O,  S»  Robertson  with  him)   for  the  appellant. — The 

Factory  and  magistrate  has  held  these  premises  not  to  be  a  textile  factory 

Aei\6ll^   because  the  work  done  by  Williams  was  manaal   work   only. 

Non-te»t%Le    That    can   have   nothing   to   do    with   the   qnestion.      Law   v. 

factory-^     Graham  (84  L.  T.  Rep.  599 ;  (1901)  2  K.  B.  827)  is  no  authority 

^^aerating      ^^  *^^®  case.     There  certain  premises  were  solely  used  for  the 

beer^^l  Viet,  purpose   of  washing  bottles  and   bottling    beer.      Before   the 

c.  16, 8, 98.    bottles  were  filled^  which  was  done  by  manual  labour^  they  were 

washed  inside  by  a  rotary  brash  driven  by  a  small  gas  engine^ 

the  bottles  being  held  in  position  by  hand,  and  the  outsides 

being  washed  by  manual  labour.     Nothiog  was  done  to  the  beer 

itself^  aad  no  process  of  any  kind^  manufacturing  or  otherwise^ 

was  done  on  the  premises.     That   was  very   different  to  the 

present  case.     Petrie  v.  Weir  (Ct.  Sess.  Oas.  5th  series^  vol.  2, 

1041)^   is  in   point  here.      There  the  premises  consisted  of  a 

yard  in  which   stones  were  dressed    by  manual  labour,   and 

included    an    engine-house   where    the   workmen's  tools   were 

sharpened  on  a  grindstone  driven  by  a  gas  engine.     No  other 

mechanical  power  was  used  on  the  premises,  but  they  were  held 

to  be  premises  in  which  mechanical  power  was  "  used  in  aid  of 

the   manufacturing  process  carried    on    therein.''      Again,   in 

Henderson  v.  Glasgow  Corporation  (Gt.  Sess.   Cas.  5th  series, 

vol.  2,  1127),  in  the  Bef  use  Dispatch  Works  of  the  corporation 

certain  saleable  parts  of  the  city  refuse  were  separated  from  the 

unsaleable  part  by  processes  in  which  steam  power  was  used. 

It  was  held  that  these  works  fell  within  the  definition  in  sect.  93 

of  the   Factory  and   Workshop   Act,    1878,  as  there  was   an 

adaptation  for  sale.     In  the  present  case  there  is  an  adapting 

for  sale,  and  mechanical  power  is  used  in  aid  of  a  manufacturing 

process. 

Tra/vers  Hwmphreys  for  the  respondents. — There  is  no  manu- 
facturing process  here  at  all.  There  may  be  an  adapting  for 
sale.  The  mechanical  power  here  was  not  used  in  aid  of  the 
manufacture  of  the  article — i.e.,  bottling  the  beer. 

Lord  Alvsbstonb,  G.J. — When  the  words  of  this  section 
are  read,  I  think  it  is  quite  clear  that  in  this  case  the  magistrate 
ought  to  have  convicted.  The  words  are :  ''  Any  premises 
wherein  or  within  the  close  or  curtilage  or  precincts  of  which 
any  manual  labour  is  exercised  by  way  of  trade  or  for  purposes 
of  gain  in  or  incidental  to  the  following  purposes  or  any  of 
them — ^that  is  to  say,  (c)  in  or  incidental  to  the  adapting  for  sale 
any  article  and  wherein  or  within  the  close  or  curtilage  or 
precincts  of  which  steam,  water,  or  other  mechanical  power  is 
used  in  aid  of  the  manufacturing  process  carried  on  there." 
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In  this  case  the  facts  show  that  apon  these  premises  and  in  the       Hoabb 
oortilage  and  within  the  words  of  that  section  carbonic  acid  gas  ^- 

and  beer  are  mixed  together  by  mechanical  means  and  are  then    haitbxtbt, 
together  pnt   into   the   bottles.     It   seems   to   me   that  that  is     Buxton, 
clearly  a  case  of  adapting  for  sale  beer^  and  adapting  for  sale     and  Co. 
bottled  beer.      Under  those  circnmstances^  there  having  been        1902. 
manual  labour  on  those  premises  at  the  same  time  there  is  this        — 
mechanical   power  which  is  used  for  that  purpose,  the  words   ^^J^'^^"^ 
of  the  section  are   fulfilled.     I  wish  only  to  say  that  I  think   ^ct^i878^ 
the  distinction  which  I  drew  in  Law  v.  Graham  (84  L.  T.  Bep.    Non-UatiU 
599 ;  (1901)  2  K.  B.  327)  is  right,  and  that  it  certainly  is  no  /"^f^'"'  . 
authority  against  the  view  which  we  are  now  holding.     There     ^aeroMng 
we  thought  we  could  not  overrule  the  magistrate,  who  came  to  beer— 41  Vict 
the  conclusion  that  the  washing  of  the  bottles  was  not  doing  c.  16,  s.  98. 
anything  incidental  to  the  adapting  for  sale  of  bottled  beer. 
Whether  we  were  right  or  wrong  in  that  case,  it  certainly  is 
no  authority  against  the  view  we  are  now  taking  in  this  case, 
and  I  think   the  case   should   go   back   to  the   magistrate  to 
convict. 

Dabuno  and  Channbll,  JJ.  concurred. 

Appeal  allowed. 

Solicitors  :    The  Solicitor  to  the   Ti'eaaury ;  Clapham,  Fitch, 
and  Go. 


KING'S  BENCH  DIVISION, 

Feb.  24  and  25,  1902. 

(Before  Lord  Alvbbstone,  O.J.,  Dabukg  and  Chankell,  JJ.) 

Daviis  (app.)  V.  Evans  (resp.).  (a) 

FUhery — Bye-law — Fishing  for  salmon  in  weekly   close  time — 

Intention — Evidence. 

D.  had  a  net  fixed  and  kept  up  and  closed  in  salmon  waters 
capable  of  taking  salmon  during  the  weekly  close  time  provided 
by  the  bye-laws,  and  in  which  salmon  had  been  in  fact  taken, 
and  in  respect  of  which  he  had  taken  out  a  salmon  licence. 
The  mesh  of  the  net  was  smaller  than  that  allowed  by  the  bye- 
laws. 

Eeld,   that,   provided    the  justices  found  intention^   there  was 

(a)  Repotted  by  W.  n  B.  HsBBiftt,  Esq.,  BarriBter.at-Law. 
▼OL.  ZZ.  H 
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Dayibb  evidence  of  fishing  for  salmon  otherwise  than  by  rod  and  line 

^'  during  the  weekly  close  time,  and  of  attempting  to  take  salmon 

£iVAMB«  ~~ 


with  smaller  msshes  than  that  allowed  by  the  bye-laws. 


1902. 


7--"  /^ASB  stated  upon  two  informations  preferred  by  the  respon- 
Bya^low—  ^^  ^^'^^  against  the  appellant  charging  him  in  the  first  with 
Salmon—  unlawfully  fishing  for  salmon  otherwise  than  by  rod  and  line  in 
Weekly  close  certain  waters  during  the  weekly  close  time^  contrary  to  certain 
int&ntion—  bye-laws  made  by  the  Board  of  Conservators  by  virtue  of  36  & 
Evidence.  37  Vict.  c.  71,  s.  39^  sub-ss.  2,  4,  and  in  the  second  with  attempt- 
ing to  take  salmon  with  a  net  of  less  dimensions  than  that 
allowed  by  the  bye-laws. 

Upon  the  hearing  the  following  facts  were  proved : — 

The  appellant  was  the  owner  of  a  net  in  the  estuary  of  the 
Towy  within  the  district  of  the  boards  permanently  fixed  in  a 
position  about  700  or  800  yards  from  the  bed  of  the  river  Towy 
and  about  240  yards  from  the  bed  of  the  river  G-wenraethfach^ 
which  is  a  tributary  of  the  Towy. 

The  mesh  of  the  net  was  smaller  than  the  mesh  required  by 
the  law  regulating  the  size  of  the  mesh  for  salmon  nets. 

The  net  was  kept  up  by  the  appellant  during  the  weekly  close 
time  fixed  by  the  bye-law  in  that  behalf. 

The  net  had  been  so  used  as  aforesaid  for  many  years. 

The  appellant  shortly  before  the  alleged  ofFence  against  the 
bye-law  had  been  warned  by  the  water  bailiffs  to  open  the  net 
during  the  weekly  close  time  which  the  applicant  refused  to  do^ 
asserting  his  intention  to  keep  it  down. 

Large  quantities  of  coarse  fish  such  as  bass,  herrings,  flat  fish, 
and  sprats  were  caught  in  the  net  all  the  year  round.  As  much 
as  47851b.  were  caught  from  June,  1900,  to  January,  1901. 

Salmon  were  occasionally  caught  in  the  net  as  in  other  nets 
fixed  in  the  estuary  for  catching  fish  other  than  salmon.  During 
the  three  weeks  previous  to  the  hearing  9ilb.  of  sewin  had  been 
caught.  No  salmon  had  been  caught  therein  this  season.  In 
the  summer  months  of  1900,  salmon  weighing  601b.  to  701b.  were 
caught  in  the  net. 

In  the  district  in  question  the  words  '^  sewin  *'  and  '^  salmon  " 
are  used  differentially,  although  in  the  Salmon  Fishery  Act, 
1861,  s.  4,  *' salmon  "  includes  *^  sewin.'' 

The  defendant  held  a  salmon  licence  in  respect  of  the  net,  in 
pursuance  of  a  specific  charge  in  respect  thereof  in  the  scale  of 
licence  duties. 

No  bye-law  had  been  made  by  the  board  under  sect.  39  (11) 
of  36  &  37  Vict.  c.  71. 

On  the  part  of  the  appellant  it  was  contended  that  the  net  was 
not  a  net  peculiarly  adapted  for  catching  salmon,  and  that  it  was 
not  fixed  for  that  purpose,  and  that  the  licence  which  had  been 
taken  out  was  taken  out  for  the  purpose  of  enabling  the  appel- 
lant to  keep  any  salmon  which  might  occasionally  be  cangnt  in 
the  net,  and  not  convert  it  into  a  salmon  net,  so  as  to  render  it 


I 


CRIUINAL   LAW   CAilBS.  179 


sabject  to  the  bye-laws  under  which  the  appellant  was  charged  as      Davixb 
aforesaid,  and  the  cases  of  Watts  v.  Lucas  (24  L.  T.  Rep.  128  ;  ''• 

L.  Rep.   6  Q.  B.   226),  Pidler  v.  Berry  (59  L.  T.  Rep.    23),      ^IfL"' 
Marshall  v.  Richardson  (10  L.  T.  Rep.  605),  and  Wood  v.  Venton        1902. 
54  J.  P.  ^62)  were  referred  to.  TIZ— 

On    the    part    of    the    respondent   it    was    contended    that    Bys^^ano— 
the  fact    that  the    net    was    fixed    in    salmon  waters,   that  it     Salmon-^ 
was   capable  of   catching   and   it   did    in    fact    catch    salmon,    ^w^iy  «^« 
and  the    appellant    had   taken    out    a   licence   in    respect    of   inumii^n^ 
the  net  brought  the  same  within  the  operation  of  the  bye-law.     Evidence, 
The  cases  of  Lyne  v.  Leonard  and  Lyne  v.  Fennell  (18  L.  T.  Rep. 
55;  L.  Rep.  3  Q.   B.  156),  Short  v.  Bastard  (46  J.  P.  580).  and 
Eill  V.  Oeorge  (44  J.  P.  424)  were  referred  to. 

Upon  the  foregoing  evidence  the  justices  were  of  opinion  that 
the  appellant  had  offended  against  the  bye-law,  which  had  been 
made  under  statutory  power,  and  they  convicted  him  on  both 
informations. 

The  question  of  law  upon  which  this  case  was  stated  for  the 
opinion  of  the  Court  was  whether  the  net  having  been  fixed  in 
salmon  waters  (which  as  a  fact  were  tidal  waters),  being  capable 
of  taking  and  having  taken  salmon,  and  the  appellant  having 
taken  out  a  salmon  licence  in  respect  of  the  net,  brought  the 
same  within  the  operation  of  the  bye-laws  relating  to  the  weekly 
close  time. 

S.  T.  Evans,  K.C.  and  /.  D.  Williams  for  the  appellant. 

Willis  Bund  for  the  respondent. 

Lord  Alveestone,  C.J. — We  all  think  that  this  case  ought  to 
go  hack  to  the  justices  with  a  direction  that,  provided  they  find 
intention,  the  facts  would  be  sufficient  to  justify  a  conviction. 
The  facts  would  give  jurisdiction  to  find  that  there  was  an  offence 
under  the  bye-laws.  I  think  that  intention  is  necessary,  and  it 
must  be  gathered  from  what  the  appellant  does.  It  would  not 
be  sufficient  for  the  appellant  to  say  that  he  had  no  intention. 
That  must  be  gathered  from  his  conduct. 

Dablinq,  J.  concurred. 

Channbll,  J. — ^The  facts  here  are  sufficient  evidence  of  inten- 
tion. If  on  those  the  justices  find  there  was  intention,  then  that 
would  justify  a  conviction. 

Ca^e  remitted  to  the  justices. 

Solicitors  :  Clarke,  Rawlins,  and  Co.,  for  Stephens  and 
Soppitt,  Carmarthen;  Indermav/r  and  Brown,  for  James  John, 
Carmarthen. 
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KING'S  BENCH  DIVISION. 

Tuesday,  Feb.  25,  1902. 

(Before  Lord  Alyebstone,  C. J.^  Darling  and  Channbll,  JJ.) 

Whitakib  (app.)  17.  PoMFBBT  Brothebs  (resps.).  (a) 

Sale  of  Food  and  Drugs  Acts,  1875  and  1899 — Adulteration — 
Warranty  from  ongirud  vendor — Proceedings — LirrvUaticm — 
Summary  Jurisdiction  Act,  1848  (11  4*  12  Vict.  c.  48),  «.  11 
—38  ^  39  Vict.  c.  63,  s.  20—62  8r  63  Vict.  c.  51,  s.  20  (6). 

Proceedings  against  a  person  who,  in  respect  of  an  article  of  food 
or  drug  sold  by  him  a^  principal  or  agent,  has  given  to  the  pur- 
chaser a  false  warranty  in  writing,  under  sect.  20  (6)  of  the 
Sale  of  Food  and  Drugs  Act,  ]  899,  must  be  commenced  within 
six  months  from  the  giving  of  the  warranty. 

/^ASB  stated. 

On  the  2Qd  day  of  Jaly,  1901,  an  information  (dated  the  6th 
day  of  July,  1901)  was  preferred  by  the  appellant  against  the 
respondents  ander  sect.  20,  snb-sect.  6,  of  the  Sale  of  Food  and 
Dmgs  Act,  1899,  charging  that  they  (the  respondents)  on  the 
16th  day  of  May,  1901,  in  respect  of  an  article  of  food — to  wit^ 
pepper — sold  by  them  as  principals  did  give  to  the  purchaser 
thereof  a  false  warranty  in  writing,  the  warranty  so  given  stating 
the  pepper  to  be  genuine  white  pepper,  whereas  the  same  con- 
tained not  less  than  10  per  cent  oi  pepper  husks  contrary  to  the 
provisions  of  the  section. 

Upon  the  hearing  of  the  information  the  following  facts  were 
proved  by  the  appellant  and  not  disputed  by  the  respondents : — 

John  Milne  carried  on  business  as  a  retail  grocer  in  Man- 
chester-road Haslingden,  and  he,  on  the  20th  day  of  November, 
1900,  purchased  from  the  respondents,  who  carry  on  business  as 
wholesale  grocers,  31b.  of  white  pepper. 

Milne  purchased  the  pepper  as  genuine  white  pepper,  and  with 
a  written  warranty  to  that  effect  given  by  the  respondents. 

On  the  16th  day  of  May,  1901,  Milne  sold  to  Arthur  Bland, 
sergeant  of  police  (a  subordinate  officer  of  the  appellant),  at  his 
shop  in  Manchester-road,  Haslingden,  6o2.  of  the  pepper. 

The  pepper  was  bought  by  Bland  for  purposes  of  analysis^ 
and  was  divided  by  him  into  three  parts  in  the  manner  prescribed 
by  the  statute  and  one  portion  sent  to  the  county  analyst,  and 

(«)  Reported  by  W.  di  B.  HsiniBT,  Eiq.,  Baniitor-«t-Law. 
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all  the  requirements  of  the  Sale  of  Food  and  Drags  Act^  1875^   Whitaksb 
8.  14,  were  complied  with.  *• 

On  being  analysed,  the  pepper  was  found  to  contain  not  more   brothbrs. 
than  90  per  cent,  of  genuine  white  pepper,  and  not  less  than        

10  per  cent,  of  bleached  pepper  husks,  and  a  certificate  in  the        ^^• 
Btatatory  form  was  given  to  that  effect.  ^^j^  ^j  ^ood^ 

Thereupon  a  complaint  was  laid  against  Milne  for  selling  to    and  Drugs 
the  prejudice  of  the  purchaser  an  article  of  food,  to  wit,  pepper   -^ct,  1875- 
not  of  the   nature,   substance,    and    quality  demanded  by  the  ^y^aJrafUy 
parohaser.  —Time  for 

That  complaint  came  on  for  hearing  before  the  jnstices  at  proceeding— 
Haslingden,  on  the  24th  day  of  June,  1901,  and  at  the  hearing  ^Jl^^^"" 
Milne  proved  to  the  satisfaction  of  the  justices  that  he  had  pur-    jurisdiction 
chased  the  pepper  as  the  same  in  nature,  substance,  and  quality   ^cU  1879— 
as  that  demanded  of  him  by  the  prosecutor,  and  with  a  written  ^^  ^^  ^*f*; 
warranty  to  that  effect — namely,  the  warranty  given  to  him  by  3g  ^  39  yid 
the  respondents  on  the  20th  day  of  November,  1900,  and  that   c.  (>d, «.  20 ; 
he  had  no  reason  to  believe  at  the  time  when  he  sold  it.  that  the  ^^J[  ^^Z*fi: 
article  was  otherwise,  and  that  he  sold  it  in  the  same  state  as  ' 
when  he  purchased  it.     Thereupon  the  justices  dismissed  the 
complaint  against  Milne  under  the  provisions  of  sect.  25  of  the 
Sale  of  Food  and  Drugs  Act,  1875. 

Upon  the  hearing  it  was  contended  on  behalf  of  the  respon- 
dents (a)  that  apart  from  the  evidence  relating  to  the  warranty, 
dated  the  20th  day  of  November,  1900,  no  evidence  had  been 
offered  to  the  justices  of  the  giving  of  a  false  warranty  by  the 
respondents  on  the  16th  day  of  May,  1901 ;  (b)  that  the  offence 
(if  any)  was  committed  and  completed  on  the  20th  day  of 
November,  1900,  when  the  warranty  was  given,  and  the  pepper 
sold  to  Milne ;  (c)  that  the  information  having  been  laid  on  the 
6th  day  of  July,  1901  (more  than  six  months  after  the  20th  day 
of  November,  1900),  was  not  within  the  time  specified  in  sect.  11 
of  11  &  12  Vict.  c.  43. 

On  behalf  of  the  appellant  it  was  contended  (a)  that  the 
warranty  given  by  the  respondents  was  a  continuing  warranty 
running  on  until  the  whole  of  the  pepper  covered  by  it  had  been 
disposed  of,  and  that  the  offence  was  a  continuing  offence; 
{h)  that  the  warranty  was  in  force  on  the  16th  day  of  May, 
1901,  when  Milne  sold  a  portion  of  the  pepper  to  Bland,  and 
which  warranty  protected  Milne  from  conviction  as  herein- 
before set  out;  (c)  that  the  information  was  laid  on  the  6th 
day  of  July,  1901,  and  within  six  months  of  the  16th  day  of 
May,  1901,  the  date  of  the  sale  to  Bland  on  which  date  the 
warranty  came  into  force  for  the  purposes  of  this  particular  pur- 
chase, and  therefore  within  the  time  specified  by  sect.  11   of 

11  &  12  Vict.  c.  43. 

'Ihe  justices,  however,  were  of  opinion  that  the  prosecution  was 
not  brought  in  time  under  the  provisions  of  11  &  12  Vict.  c.  43, 
and  they  dismissed  the  information. 

The  question  of  law  arising  on  the  above  statement  for  the 
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Whitakbs    opinion  of  the  Court  was  whether  the  information  was  laid  in 

„    ^  time. 

Brothers         ^'  ^'  Mellor  {James  Openshaw  with  him)  for  the  appellant. — 

—         The  point  raised  here  is  what  is  the  time  within  which  proceed- 

^^-        ings  are  to  be  taken  against  a  person  who  gives  a  false  warranty 

8aU  of  Food  under  the  Sale  of  Food  and  Drngs  Act  ?     The  summons  was 

and  Druga  under  sect.  20  (6)  of  the  Sale  of  Food  and  Drugs  Act^  1899. 
A^^)}^*^t~  '^^^  ^^^^  section  in  point  is  sect.  20  of  the  Sale  of  Food 
--Ivarraniy  *^^  Drugs  Act,    1875,    which,  inter  alia,    provides  :    '*  Every 

-Time for  penalty  imposed  by  this  Act  shall  be  recovered  in  England 
proceeding—  jn  the    manner    prescribed    by    the    11    &    12  Vict.    c.    48.*' 

^umrnary"  That  Statute  provides  that  such  complaint  shall  be  made, 
JurUdiciio^i  and  such  information  shall  be  laid  "  within  six  calendar 
Act,  1879—  months  from  the  time  when  the  matter  of  such  complaint  or 
V  td^^e  Tr^  information  respectively  arose.'*  That  was  the  state  of  things  in 
38  ^kd  Vict.  1875,  and  in  1879  an  amending  Act  was  passed.  By  sect.  10 
c.  63,  8.  20 ;   of  that  Statute  it  was  provided  that  in  all  prosecutions  under  the 

^^51  ^^20(6)  P^^'^^^P*^  ^^^>  ^^^  notwithstanding  the  provisions  of  sect.  20  of 
^'  ' ''  '  that  Act,  the  summons  shall  be  served  upon  the  person  charged 
within  a  reasonable  time,  and  in  case  of  a  perishable  article  not 
exceeding  twenty-eight  days  from  the  time  of  the  purchase 
from  such  person  of  the  food  or  drug  for  test  purposes.  That 
section  has  been  repealed  but  its  words  are  important  because  of 
the  case  of  Coofc  V.  White  (74  L.  T.  Rep.,  53;  (1896)  1  Q.  B. 
284)  which  was  decided  upon  it,  and  upon  which  the  argument 
is  founded.  By  sect.  19  (1)  of  the  Act  of  1899  it  is  provided  that 
''  when  any  article  of  food  or  drug  has  been  purchased  from  a 
person  for  test  purposes,  any  prosecution  under  the  Sale  of  Food 
and  Drugs  Act  in  respect  of  the  sale  thereof,  notwithstanding 
anything  contained  in  sect.  20  of  the  Sale  of  Food  and  Drugs 
Act,  1875,  shall  not  be  instituted  after  the  expiration  of  twenty- 
eight  days  from  the  time  of  the  purchase.^'  In  the  schedule  to 
that  Act  sect.  10  of  the  Act  of  1879  is  repealed.  Under  that 
section  proceedings  must  be  taken  within  twenty-eight  days,  and 
in  the  case  mentioned  above  it  was  argued  that  the  reasonable 
time  commenced  to  run  after  the  twenty-eight  days.  That 
twenty-eight  days  was  six  months  by  Jervis'  Act  (11  &  12  Vict, 
c.  43).  The  time  in  this  case  begins  to  run  from  that  time  and 
not  from  the  date  of  the  false  warranty.  In  Cook  v.  White  {sup,) 
it  was  laid  down  that  a  summons  under  sect.  27  of  the  Sale  of 
Food  and  Drugs  Act,  1874  against  the  original  vendor  of  a 
perishable  article  of  food  for  giving  a  false  warranty  in  writing 
in  respect  of  it  to  a  purchaser,  need  not  be  served  within  twenty- 
eight  days  from  the  purchase  of  the  food  for  test  purposes  from 
that  purchaser.  He  referred  to  the  judgments  of  Lindley  and 
Kay,  L.J  J.  The  Legislature  in  repealing  sect.  10  of  the  Act  of 
1879  has  kept  alive  the  twenty-eight  days  after  the  date  of  buy- 
ing for  test  purposes,  and  it  has  only  substituted  the  six  months  in 
Jervis'  Act,  for  the  reasonable  time  that  is  mentioned  in  sect.  10. 
The  section  which  enables  proceedings  to  be  taken  against  the 
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warrantor  is  sect.  20  (6)  of  the  Act  of  1899.      That  provides :   Whitakee 
"  Every  person  who  in  respect  of  an  article  of  food  or  drag  sold     p^^^^ 
by  him  as  principal  or  agent^  gives  to  the  purchaser  a  false   bbothsbs. 

warranty  in  writing,  shall  be  liable  on  sommary  conviction,  for        

the  first  offence  to  a  fine  not  exceeding  20Z.,  for  the  second        ^^• 
offence  to   a  fine  not  exceeding   502.,  and  for  any  sabsequent  ^^{^  ^j  ^oo^ 
offence  to  a  fine  not  exceeding  lOOZ.,  unless  he  proves  to  the    and  Drugn 
satisfaction  of   the  court  that  when  he  gave  the  warranty  he  had  /j*\3®^^~ 
reason  to  believe  that  the  statements  or  descriptions  contained   _  y^f^^^ani^t 
therein  were  true."     This  ofience  is  really  a  continuing  one,  and    —Time  for 
80  long  as  the  shopkeeper  is  entitled  to  rely  on  the  warranty  and  proceeding— 
keep  it  as  a  defence,    so    long  there  is  a  continuing  offence    *5^^JIy"" 
committed.     The  matter  of  the  information  or  complaint  arose   jurisdiction 
when  the  retailer  was  entitled  to  set  up  the  warranty.  -^c<,  1879-- 

Frank  Mellor  for  the  respondents.  ^^  ^3^ J  l^^' 

Lord  Alvebstone,  C.J. — One  cannot  help  feeling  some  regret  ss  ^*S9Vict. 
that  these  proceedings  must  fail  upon  the  point  taken,  for  the  c.  63,  «.  20 ; 
reasons  pointed  out  by  Kay,  L.J.  in  Cook  v.  White  (74  L.  T.  ^\f  ^^Z^{ 
Rep.  53 ;  (1896)  1  Q.  B.  284),  that  in  the  case  of  some  articles, "''  '  '*  ^  ^ 
DOD-perishable,  which  may  be  kept  a  long  time,  proceedings 
cannot  be  taken  against  persons  who  have  given  a  false  warranty. 
It  seems  to  me  that  is  a  matter  which  must  be  put  right  by  the 
Legislature.  The  case  stands  in  this  way.  Under  sect.  20  of 
the  Act  of  1875  it  is  provided  that  in  proceedings  against 
offenders  "  every  penalty  imposed  by  this  Act  shall  be  recovered 
in  England  in  fche  manner  prescribed  by  the  11  &  12  Vict.  c.  43.^^ 
Therefore  that  does,  in  regard  to  proceedings  against  offenders, 
bring  in  the  provisions  of  Jervis'  Act.  Then  came  the  section 
of  the  repealed'  Act,  which  provided  that  proceedings  under 
sect.  20  should  be  in  the  case  of  perishable  articles  within 
twenty-eight  days  from  the  time  of  its  purchase.  Then,  as  Mr. 
Mellor  has  properly  pointed  out,  that  is  extended  by  the  Ac£  of 
1899  to  both  perishable  and  non-perishable  articles.  Therefore, 
in  so  far  as  the  actual  proceedings  have  to  be  taken  in  respect  of 
the  sale  there  are  limits  of  time  less  than  six  months.  Now,  in 
order  to  enable  these  proceedings  to  be  taken  against  the  persons 
who  have  given  the  warranty,  you  must  find  something  in  the 
Act  which  either  directly  or  by  implication  excludes  the  opera- 
tion of  sect.  20  in  regard  to  this  particular  oSence.  It  seems  to 
me  that  when  yon  look  at  the  amending  Act  of  1899  the  words 
are  not  sufficient :  "  Every  person  who,  in  respect  of  an  article 
of  food  or  drug  sold  by  him  as  principal  or  agent  gives  to  the 
purchaser  a  false  warranty  in  writing  shall  be  liable  on  summary 
conviction  for  the  first  offence  to  a  fine  not  exceeding  20Z.'' 
Now,  the  words  of  that  section  creating  that  offence  seem  to 
me  directly  to  correspond  with  the  class  of  offence  to  which  it 
Was  intended  that  the  limits  laid  down  by  sect.  20  of  the  Act  of 
1875  should  apply.  I  think  that  if  it  was  intended  to  exclude 
the  general  limits  of  time  which  were  brought  in  by  the  incorpo- 
ration of  tl\e  provisions  ol  Jervis\  Act,  you  would  require  special 
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Whitaksr    words  to  say  that  such  proceedings  may  be  taken  within  some 

^'  time^ which  time  you  would  fiDd  uamed^e.^.^  a  limited  time  from  the 

Urothxbs.    purchase  of  the  articles  from  the  sab-parchaser,  or  you  would  find 

a  direction  that^  for  the  purpose  of  a  summons  under  that  section^ 

^^*        the  date  of  purchase  should  be  taken  to  be  the  date  when  the  false 

Sale  of  Food  warranty  was  supposed  to  be  given.     I  think  it  is  impossible  for 

and  Drugs    US  to  give  proper  effect  to  sect.  20  of  the  Act  of  1875,  if  we  hold 

Acty  1875—   that  these  proceedings  could  be  taken   more  than  six  months 

— fkwTon^  from  the  date  of  the  offence — namely,  the  offence  of  giving  the 

—Time  for    false  warranty.      Therefore,   though  I  quite  agree  that  the  case 

proceeding—  ig  one  which  it  is  desirable  should  be  met,  if  it  is  intended  that 

8ufnmary~~  *^®  proceedings  are  to  be  taken  against  the  person  who  has  giv«i 

Juriediction  the  false  Warranty  more  than  six  months  before,  I  think  this  must 

Act,  1879--  be  done  by  a  fresh  Act,  and  not  by  putting  a  construction  on  the 

^c  ts\  ^n'  '^^^  which  the  plain  language  of  it  does  not  justify. 

88  #S9  VicJ.      Dabunq  and  Chakkbll,  J  J.  concurred. 

c.  6S,  8. 20 ;  Appeal  dismissed. 

t\iT2^%)       Solicitors:     Snow,    Fox,   and   Co.,    for  H.   Clare,    Preston; 

Williamson,  Hill,  nxkd  Co.,  for  Marsdm  and  Marsden,  Blackburn. 


KING'S  BENCH  DIVISION. 

Thursday,  Feb.  27,  1902. 

(Before  Lord  Alvebstone,  G.J.,  Dablikg  and  Chankell,  JJ.) 

Jones  and  othebs  (apps.)  v.  Davies  (resp.).  (a) 

Fishery — Lease  of  land  including  stream — No  reservation  of 
fishery  rights  to  landlord — Passing  of  fishery  rights  under  lea^ae 
to  tenant — Right  of  landlord  to  prosecute  for  taking  fish — 
Larceny  Act,  1861  (24  ^  25  Vict.  c.  96),  s.  24. 

By  a  lease  of  land,  whether  agricultural  or  other  land,  through 

which  a  river  flows,  the   right  of  fishing  vn  the  river,   unless 

expressly  reserved  to  the  lessor  in  the  lease,  passes  to  the  tenant, 

aaid  the  lessor  carmot  prosecute  persons  for  unlawfully  taking 

fish  in  the  river. 

/^  ASE  stated  by  justices  in  and  for  the  county  of  Denbigb. 

At  a  petty  sessions  in  and  for  the  petty  sessional  division  of 
Uwchaled,  in  the  county  of  Denbigh,  on  the  26th  day  of  August, 
1901,   an  information  was  preferred   by   Richard    Davies    (the 

(a)  Reported  by  W.  W.  Obr,  Btq.,  BarriBtor.At-LAw« 
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informant  and  present  respondent)  against  Robert  Jones  and   Johm  and 
four  other   persons    (the   defendants   and   present   appellants) ,      othbbb 
alleging  that  the  defendants  on  the  18th  day  of  Jnly^  1901^  at     payibs. 

the  parish  of  Pentrevoelas^  in  the  county  of  Denbighi  between        

the  beginning  of  the  last  honr  before  sanrise  and  the  expiration        ^^^' 
of  the  first  hour  after  sunset^  unlawfully  and  wilfully  did  take     larceny-^ 
fish  called  trout,  then  being  found  in  a  certain  stream  of  water  Taking  fi$h^ 
there  wherein  Colonel  Wynne  Fiuch  then  had  a  private  right  of  ^'^^^  ^f  ^^ 
fishery,  and  not  running  through  or  being  in  any  land  adjoining  or  ^^j^i^^^^ 
belonging  to  the  dwelling-house  of  any  person  being  the  owner    reserved^ 
of  the  water  or  having  the  right  of  fishing  therein  contrary  to  Prosecutionhy 
the  form  of  the  statute  in  such  case  made  and  provided.  M    a  rea^ 

The    justices,   after  hearing   the   evidence   and    the    parties,  24  ^  25  VicU 
adjudged  that  each  of  the  defendants  for  his  offence  should  pay   c.  96,  s.  24. 
the  sum  of  bs,,  and  to  the  informant  Ss.  Id.  for  costs. 

The  following  facts  were  proved  by  the  informant's  evidence  : 

That  the  informant  had  been  a  gamekeeper  m  the  employ  of 
Colonel  Wynne  Finch  for  over  twenty-one  years,  and  that  Colonel 
Finch  claimed  a  right  of  fishery  in  the  river  Cadnant  which 
flows  through  a  certain  farm  called  Maesmerddyn,  belonging  to 
Colonel  Finch,  and  in  the  occupation  of  one  David  Jones^  in 
whose  employ  all  the  defendants  were  on  the  date  in  question ; 
that  the  defendants  (except  Hugh  Jones)  caught  with  their  hands 
certain  trout  in  the  river ;  that  the  defendant  Hugh  Jones  did 
not  fish  at  all,  but  took  part  by  carrying  fish  caught  and  the 
coats  of  the  other  defendants ;  that  Colonel  Finch  had  given 
David  Jones^  the  tenant  of  the  farm,  permission  to  fish  in 
certain  waters  on  the  farm^  but  not  those  by  which  the  defendants 
were  seen. 

It  was  contended  on  behalf  of  the  defendants  that  Colonel 
Wynne  Finch  was  not  the  owner  of  the  fishery  rights,  and  the 
agreement  signed  by  Colonel  Wynne  Finches  agent  and  David 
Jones,  the  tenant  of  the  farm,  was  produced  and  admitted  by 
the  informant,  from  which  it  appeared  that  the  game  rights  were 
reserved  to  Colonel  Wynne  Fiuch,  but  no  mention  was  made  of 
the  fishery  rights,  and  it  was  submitted  on  behalf  of  the  defen- 
dants that  the  informant's  statement  of  opinion  that  the  fishery 
rights  belonged  to  the  landlord  was  no  evidence  of  the  fact. 

The  defendant's  solicitor,  after  the  close  of  the  case  for  the 
prosecution^  having  addressed  the  Courts  desired  to  call  Hugh 
Jones,  one  of  the  defendants,  but  on  the  advice  of  their  clerk  the 
justices  declined  to  hear  him,  the  five  defendants  having  been 
summoned  jointly,  and  no  application  having  been  made  to  the 
Court  at  the  commencement  of  the  hearing. 

The  defendant's  solicitor  stated  he  was  the  only  witness  he 
proposed  to  call^  although  he  had  subpoenaed  David  Jones,  the 
tenant  of  the  farm  whose  agreement  of  tenancy  had  been 
admitted  by  the  informant  on  behalf  of  the  prosecution.  The 
landlord's  agreement  of  tenancy  was  proved  by  the  defendant's 
BoUcitor  in  cross-examination  of  the  informant. 
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^owBB  AND       The  question  for  the  opinion  of  the  Coart  was  whether  upon 
OTHBB8      tjj^Q  fi^tjg  Qf  ^iiQ  Q^Q  above  stated  the  decision  of  the  justices  was 

Davus.      erroneous  in  point  of  law. 

i^.  Sect.  24  of  the  Larceny  Act,  1861  (24  &   25  Vict.  c.   96), 
provides : 

Larceny--         j^q^q^^^t^  g^^u  unlawfully  and  wUfully  take  or  deitroy  any  fiih  in  any  water 
lakxTig  p^"^  which  Bhall  run  through  or  be  in  any  land  adjoining  or  belonging  to  the  dwelling- 
Lease  o;  lana  ^^^^^  ^f  ^^y  person  being  the  owner  of  such  water,  or  having  a  right  of  fishery 
"*IK  ^  •  ^"*'*  7"  therein,  shall  be  guilty  of  a  misdemeanour ;    and  whosoever  shall  unlawfully  and 
F%shM\gnot    ^jif^Uy  taj^e  or  destroy,  or  attempt  to  Uke  or  destroy,  any  fish  in  any  water  not 
reeerred—     ij^jng  such  as  hereinbefore  mentioned,  but  which  shall  be  private  property,  or  in 
Frosecution  by  ^hich  there  shall  be  any  private  right  of  fishery,  shall  on  conviction  thereof  before  a 
landlord        justice  of  the  peace,  forfeit  and  pay,  over  and  above  the  value  of  the  fish  taken  or 
Ments  rea—     destroyed  (if  any),  such  sum  of  money,  not  exceeding  five  pounds,  as  to  the  justices 
.  24  ^  25  Vict.  ^\^2Xi  seem  meet :  Provided  that  nothing  hereinbefore  contained  shall  extend  to  any 
c.  96, 8. 24.     person  aogling  between  the  beginning  of  the  last  hour  before   sunrise  and  the 
expiration  of  the  first  hour  after  sunset ;  but  whosoever  shall  by  angling  between 
tbo  beginning  of  the  last  hour  before  sunrise  and  the  expiration  of  the  first  hour 
after  sunset  unlawfully  and  wilfully  take  or  destroy  any  fish  in  any  such  water  as 
first- mentioned,  shall,  on  conviction  before  a  justice  of  the  peace,  forfeit  and  pay  any 
sum  not  exceeding  five  pounds,  and  if  in  any  such  water  as  last-mentioned^  he  shall, 
on  the  like  conviction,  forfeit  and  pay  any  sum  not  exceeding  two  pounds  aa  to  the 
justice  shall  seem  meet. 

R.  M,  Montgomery  for  the  appellants. — The  conviction,  which 
was  under  sect.  24  of  the  Larceny  Act,  1861,  was  wrong  upon 
four  grounds.  First,  there  was  no  evidence  of  the  private  right 
of  fishery  in  Colonel  Finch  as  laid  in  the  information ;  on  the 
contrary^  the  evidence  showed  that  the  right  of  fishery  was  in  the 
tenant  of  the  farm,  in  whose  employment  all  the  appellants 
were,  and  not  in  the  landlord.  Secondly,  there  was  no  evidence 
of  mens  rea  on  the  part  of  the  appellants,  and  no  evidence  that 
the  appellants  in  taking  the  fish  had  any  intention  of  doing  any 
wrong.  Thirdly,  the  facts  as  proved  disclosed  a  hona  fide  claim 
of  right,  which  ousted  the  jurisdiction  of  the  magistrates ;  and 
fourthly,  the  evidence  of  one  of  the  appellants  was  improperly 
rejected.  The  fishing  rights  passed  to  the  tenant  under  the 
lease.  The  law  is  thus  stated  in  Paterson^s  Fishery  Laws, 
p.  67  :  "  In  the  ordinary  case  of  a  lease  of  lands  including  waters 
or  streams,  the  right  of  fishing  is  necessarily  implied  as  part  of 
the  general  right  to  the  soil  and  water,  unless  the  lessor  specially 
reserve  it.  If,  therefore,  there  is  no  special  reservation  of  the 
right  of  fishery,  the  tenant  and  not  the  landlord  will  be  the 
party  entitled  to  the  fishery.  Properly  speaking,  the  right 
cannot  be  reserved  by  the  lease ;  but  what  is  practically  the 
same  thing,  the  reservation  is  construed  as  a  re-grant  by  the 
tenant  to  the  landlord.^^  That  correctly  states  the  law  on  the 
subject,  and  is  borne  out  by  the  case  which  is  there  cited  as  an 
authority  for  it,  the  case  of  Ewart  v.  Graham  (S3  L.  T.  Rep. 
O.  S.  349 ;  7  H.  L.  Cas.  331).  HaUe  v.  Adler  (38  J.  P.  407) 
also  shows  that  the  right  of  fishery  is  in  the  tenant  under  the 
lease,  and  it  also  shows  that  as  there  was  no  evidence  of  any 
mens  rea  on  the  part  of  the  appellants,  the  conviction  under 
sect.  24  of  the  La,rceny  Act  was  wrong. 
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Ellis  Griffith  tor  the  respondeot. — ^l^ne  real  point  is  whether   Jonbs  and 
in  the  case  of  an  agricultaral  tenancy,  where  there  are  no  words      othbbb 
of  any  kind  in  the  lease  as  to  the  fishings  the  right  to  fish     davim. 

remains  in  the  landlord^  or  passes  to  the  tenant  under  the  lease.         

Upon  this  point  there  is  no  direct  authority.     [Lord  Alvbrstone,        ^^^- 
G.J. — How  could  the  landlord  go  on  to  the  lands  and  fish  unless    Lareany— 
the  right  was  given  to  him  or  reserved  to  him  by  the  lease  ?]  Taking  fish— 
He  could  do  so  in  the  same  way  as  he  could  go  on  the  land  to  ^^**  ^^  ^^ 
dig  for  minerals.     Although  I  can  find  no  authority  to  show  that   ^^i^ing  ^ot 
the  passage  cited  from  Paterson's  Fishery  Laws  is  not  good  law,     reserved— 
yet  there  is  no  authority  to  show  that  it  is  good  law.      '^^^  ^^^u^^T^^ 
fishery  rights  are  still  in  the  landlord;    and  there  is  no  case   Mensrea— 
which  goes  so  far  as  to  say  that  where  a  lease  of  land  for  agricul-  24  4-  25  Vict. 
tural  purposes  says  nothing  about  the  right  of  fishing  such  right    <^-  96>  «•  24. 
passes  to  the  tenant.      The  text-books  are  against  this  conten- 
tion, but  there  is  no  authority  to  support  the  statements  in  the 
text-books.     The  right  view  to  take  of  this  tenancy  is  that  the 
tenancy  was  for  agricultural  purposes^  and  that  the  tenant  had 
no  rights  over  this  stream  except  for  agricultural  purposes,  and 
therefore  no  fishing  rights.     A  guilty  intention  is  not  necessary 
to  constitute  an  offence  under  this  section,  and  the  fact  that  the 
appellants  acted  under  the  bond  fide  belief  that  they  had  a  right 
to  take  the  fish  is  no  defence  :    {Hudson  v.  Macrea,  9  L.  T. 
Rep.  678;  4  B.   &  S.   585).     He  referred  to  Moort  v.  Karl  of 
Plymouth  (7  Taunt.  614)  ;    Halse  v.  Alder  {ubi  sup,). 

Lord  Alvbrstone,  C.J. — The  appellants  in  this  case  were  con- 
victed under  sect.  24  of  the  Larceny  Act,  1861,  of  unlawfully 
and  wilfully  taking  fish  in  a  certain  stream,  which  fish  were 
alleged  to  be  in  a  fishery  belonging  to  Colonel  Wynne  Finch. 
There  was  no  evidence  of  any  previous  grant  or  of  any  reserva- 
tion of  this  fishery.  I  think  the  law  on  the  point  is  correctly 
stated  in  Paterson^s  Fishery  Laws  in  the  passage  that  has  been 
read — namely,  that  the  right  of  fishery  goes  to  the  tenant  under 
the  lease,  and  for  the  very  good  reason  given  by  Paterson  that  the 
lessor  could  not,  without  express  power  being  reserved,  come  on 
the  lands  or  to  the  banks  of  the  stream  to  exercise  the  rights  of 
fishing.  That  being  so,  it  seems  to  me  that  there  is  an  end  of 
the  case,  and  I  think  it  right  to  say  that  these  men  seem  to  have 
been  fishing  with  the  leave  and  licence  of  the  tenant.  It  is, 
however,  enough  to  say  that  there  was  no  evidence  of  any 
unlawful  taking  of  the  fish  on  which  to  convict  the  appellants. 
This  conviction  must  therefore  be  quashed. 

Darling,  J. — The  evidence  in  this  case  showed  that  the  right 
of  fishing  was  in  the  tenant  of  the  farm.  There  was  no  evidence 
to  show  that  it  was  in  Colonel  Wynne  Finch,  and  therefore  on 
that  ground  the  summons  must  have  failed.  The  evidence  also 
went  to  show  that  the  appellants  thought  that  they  were  not 
doing  any  wrong.  The  presumption  was  that  they  were  not 
doing  anything  unlawful,  and  there  was  no  evidence  to  rebut 
that  presumption. 
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JoNBs  AND       Channbll^  J. — I  also  thiok  that  the  right  of  fishing  in  this 
OTHBB8      stream  was  in  the  tenant  of  the  farm ;  but,  supposing  there  is  a 
Dayibb.      doubt  about  that,  it  clearly  was  not  in  the  landlord.  By  an  ordi- 
—  nary  lease  of  land  the  soil  and  banks  of  a  river  clearly  pass  to 

^^^        the  tenant,  and  that  prevents  the  landlord  going  there  for  the 
Larceny—    P^T>08©  o(  fishing  unless  there  were  a  reservation  in  the  lease 
Taking  fish—  permitting   him  to  go  there,  and  therefore  that  prevents  the 
^?* i^  ^^^  landlord  from  taking  the   fish.      The   right  to   take  the  fish 
^^hing^not^  depends  entirely  on  the  possession  of  the  soil,  and  therefore  it  is 
reserved—    quite  clear  that  it  is  not  the  fishery  of  the  landlord,  because  he 
Profterufian  by  has  no  right  to  go  there  at  all  unless  he  reserves  it. 
Men*  rea^  -^PP^^^  Mowed,     Conviction  quashed. 

24  <f-  25  Vici.       Solicitors  for  the  appellants,  Lloyd-Oeorge,  Roberts,  and  Co., 
e.  96, 8.  24.    for  Lloyd-Oeorge  and  George,  Criccieth. 

Solicitors  for  the  respondent,  Paterson,  Snow,  Bloxha/m,  and 
Kinder,  for  James  and  Humphreys,  Llanrwst. 


KING'S  BENCH  DIVISION. 

Tuesday,  Feb.  25,  1902. 

(Before  Lord  Alveestone,  C.J.,  Dabling  and  Channkll,  JJ.) 

Cox  (app.)  V.  Bleineb  (resp.)  (a) 

Bread — Sale  of — Otherwise  than  by  weight — London  Bread  Act, 

1822  (3  Geo.  4,  c.  cvi.),  s.  4. 

Where  a  person  asked  to  be  supplied  with  a  half -quartern  loaf,  and 
the  baker's  assistant  pUiced  the  loaf  with  two  rolls  in  the  scale 
pan,  a  2lb.  weight  beinxf  in  the  other  scale,  but  the  beam  of  the 
scales  did  not  move  owing  to  the  fact  that  the  bread  so  Bold  was 
less  than  2lb. : 

Held  that  this  was  not  a  sale  by  weight  within  the  meaning  of 
sect.  4  of  the  London  Bread  Act,  1822. 

r^ASE  stated. 

On  the  12tli  day  of  July,  1901,  an  information  was  laid  by  the 
appellant  for  that  on  the  11th  day  of  July,  1901,  the  respondent, 
at  No.  64,  Hackney-road,  did  unlawfully  sell  or  cause  to  be  sold 
bread  in  other  manner  than  by  weight,  contrary  to  3  Geo.  4, 
c.  cvi. 

(a)  Reported  by  W.  db  B.  Hkbbbrt,  Kiq.,  Barrister-ftt-Law. 


e.  evi.,  8,  4. 
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By  sect.  4  of  that  Act  (hereinafter  referred  to  as  the  London        Coz 
Bread  Act^  1822)  it  is  provided  as  follows :  ** 

And  be  it  farther  enacted  that  from  and  after  the  eommencament  of  this  Act  all  

bread  sold  within  the  limita  aforesaid  shall  be  sold  by  the  several  bakers  or  sellers  of  -^^(^ 

bread  reapectiTcly  within  the  said  limits  by  weight,  and  in  case  any  baker  or  seller  of  ' 

bread  within  the  limits  aforesaid  shall  sell  or  cause  to  be  sold  bread  in  any  other  ^^^^^ gale 

msniier  than  by  weight,  then  and  in  such  case  every  soch  baker  or  seller  of  bread  oiherwite 

shall  for  every  snch  offence  forfeit  and  pay  any  sum  not  exceeding  forty  shillings  ..       . 

which  the  magistrate  or  magistrates,  jastice  or  justices,  before  whom  such  offender  or  .  ^i,  _ 

offenders  shall  be  convicted  shall  order  or  direct :  Provided  always  that  nothing  in  rJ^V^  d      ^ 

this  Act  contained  shall  extend,  or  be  construed  to  extend,  to  prevent  or  hinder  any  .  .    tooo!^ 

snch  baker  or  seller  of  bread  from  selling  bread  usaally  sold  under  the  denomination  «  V      a 

of  French  or  fancy  bread  or  rolls  without  previously  weighing  the  same.  * 

At  the  hearing  of  the  information  the  following  facts  were 
proved : 

On  the  date  charged  in  the  information  the  respondent  was 
carrying  on  at  the  shop  and  premises^  No.  64^  Hackney-road^ 
the  business  of  a  baker  and  seller  of  bread. 

By  the  direction  of  the  appellant^  who  is  the  inspector  of 
weights  and  measures  for  the  district,  one  Charles  James 
Marrell^  on  the  date  aforesaid^  went  into  the  shop  and  asked 
Alice  Culham,  who  was  then  in  the  respondent's  employment 
and  was  serving  his  customers  there^  for  a  half-quartern  loaf. 

She  thereupon  supplied  him  with  a  loaf  and  two  roUs^  for 
which  he  paid  the  sum  of  2d. 

Before  handing  soch  loaf  and  rolls  to  Charles  James  Murrell^ 
Alice  Gulham  placed  them  in  the  pan  of  the  shop  scales^  the  loaf 
first  and  the  two  rolls  afterwards  on  the  top  of  it. 

The  loaf  and  rolls  did  not  carry  the  scale  down^  though  they 
would  have  done  so  if  they  had  weighed  more  than  the  21b. 
weight  which  was  already  in  the  other  scale. 

The  beam  of  the  weighing  machine  did  not  move  at  all^  and 
the  weight  of  the  loaf  and  rolls  was  not  nor  had  been  ascertained 
at  the  time  of  snch  sale  to  Murrell^  except  that  it  was  clearly 
apparent  that  the  total  quantity  of  bread  on  the  scale  weighed 
less  than  21b. 

The  loaf  and  rolls  were  then  taken  away  from  the  shop  by 
Morrell  and  weighed  by  the  appellant^  who  foand  their  aggre- 
gate weight  to  be  5oz.  short  of  21b. 

The  appellant  contended  that  the  bread  had  been  sold  in  other 
manner  than  by  weighty  especially  as  the  actual  weight  of  the 
bread  had  not  been  in  any  other  way  ascertained  either  at  the 
time  of  or  before  the  sale. 

The  magistrate  was  of  opinion  that  the  bread  was  not  sold 
otherwise  than  by  weight.  It  was  sold  neither  by  denomination 
nor  by  measure^  as  two  additional  rolls  were  sold  with  the  half- 
qoartem  loaf.  The  appellant  did  not  suggest  what  mode  of  sale 
there  could  possibly  be  in  this  case  other  than  by  weight.  It 
seemed  to  him  that  directly  the  bread  was  placed  on  the  scales 
it  was  recognised  by  both  parties  to  the  contract  that  the  sale 
^vas  to  be  by  weighty  and  it  made  no  difference  even  if  the  bread 
was  afterwards  imperfectly  or  fraudulently  weighed. 


Blbinbb. 
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Cox  He  was,  however,  further  of  opinion  that  not  only  was  the 

^*  bread  in  question  thus  sold  by  weight,  but  that  it  was  actually 

weighed,  and  it  was  weighed  in  the  balance  and  found  wanting. 
1902.        It  was  not  necessary  that  the  beam  should  be  disturbed  in  order 

that  the  process  of  weighing  should  be  complete.     If  more  tlian 

^othfm^^*  21b.  of  bread  is  first  placed  upon  the  scale  and  a  21b.  weight  is 

than  by      afterwards  put  upon   the  other  scale,  the   beam  would  not  be 

weight—     disturbed,  yet  it  could  not  be  said  then  that  the  bread  had  not 

^A^1S2^^  ^^^^  weighed.     It  is  sufficient,  in  a  transaction  of  this  sort,  to 

3  Geo.  4,     ascertain  whether  the  bread  is  above  or  below  a  certain  weight 

c.  cvi^  8, 4.    without  determining  the  exact  number  of  ounces  or  grains.      If 

the  respondent's  servant  in  weighing  this  bread  had  committed 

a  fraud,  she  could  have  been  prosecuted  under  the  Weights  and 

Measures  Act,  1878,  s.  26, ;  but  he  was  clearly  of  opinion  that 

the  offence   charged  had  not  been  committed,  so  he  dismissed 

the  summons. 

The  question  of  law  for  the  opinion  of  the  court  was  whether 
the  sale  above  described  was  a  sale  in  other  manner  than  by 
weight  within  the  meaning  of  sect.  4  of  the  London  Bread  Act, 
1822. 

Daldy  for  the  appellant. — He  referred  to  the  London  Bread 
Act,  1822  (3  Geo.  4,  c.  cvi.,  ss.  4,  6).  [Lord  Alvbestonb,  C.J. — 
Is  not  the  offence  here  selling  by  false  weight,  and  not,  not 
selling  by  weight  f]  I  submit  not.  In  Jones  v.  Httxtable  (16 
L.  T.  Rep.  881 ;  L.  Rep.  2  Q.  B.  460)  the  loaf  was  not  weighed 
at  the  time  of  the  sale,  nor  did  the  purchaser  require  that  it 
should  be  weighed.  The  practice  followed  by  the  baker  in  that 
case  was  to  weigh  the  dough  before  it  was  put  in  the  oven, 
allowing  for  shrinkage,  but  not  to  weigh  after  baking  unless  at 
the  request  of  the  purchaser.  That  was  held  to  be  a  sale  other- 
wise than  by  weight.  Again,  in  Williams  v.  Deggan  (16  L.  T. 
Rep.  492)  Cockburn,  C.J.  said :  '^  I  think  this  case  is  not 
distinguishable  from  Jones  v.  HiLxtable,  which  I  consider  was 
rightly  decided.  To  sell  bread  by  weight  it  must  be  weighed^ 
and  here  there  is  no  evidence  that  it  was  ever  weighed.'^  In 
Mitton  V.  Troke  (20  L.  T.  Rep.  563)  Cockburn,  C.J.  again  said  : 
'^  The  statute  says  that  the  baker  is  to  sell  by  weight.  Now, 
by  general  understanding,  a  quartern  loaf  is  taken  to  mean  a 
41b.  loaf.  In  this  case  a  party  goes  into  the  appellant's  shop  and 
asks  for  a  quart  loaf,  meaning  a  quartern  loaf,  and  a  loaf  is 
handed  to  him  which  is  found  to  be  short  in  weight.  Now,  is  not 
that  prima'  facie  evidence  that  the  bread  has  not  been  weighed  f 
I  am  of  opinion  that  it  is.''  Under  this  statute  the  weight,  and 
the  correct  weight,  must  be  ascertained  before  the  sale  takes  place 
or  when  it  takes  place.  In  London  Cov/nty  Cov/ndl  v.  Be€td  (81  L.  T. 
Rep.  452  ;  (1900)  1  Q.  B.  288)  the  respondent  was  asked  for  a 
twopenny  loaf,  for  which  he  received  2d.  This  was  not  weighed 
in  the  presence  of  the  customer,  and  nothing  was  said  to  him  as 
to  its  weight,  and  there  was  no  evidence  that  it  had  ever  been 
weighed.     This  was  held  to  be  a  sale  otherwise  than  by  weigflit 
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within  sect.  4  of  3  G^o.  4,  c.  cyi.     Tlie  facts  in  the  present  case        Cox 
show  that  there  was  no  sale  by  weight.      The  price  was   not  ^'' 

regulated  by  the  weight  of  the  bread  at  all.     The  magistrate        __!**' 
should  have  convicted.  1902. 

The  respondent  did  not  appear.  

Lord  Alvkbstone,  O.J. — It  certainly  is  unfortunate  in  this  case,  ^^thei^i^J^ 
as  in  the  case  before  my  brothers  Ridley  and  Channell,  that  the  than  &y 
other  side  of  the  case  has  not  been  argued.  Now,  it  seems  to  me  m*«»pW  — 
that  Mr.  Daldy  is  right,  and  that  there  was  no  evidence  that  ^^gfa!!'* 
there  was  a  sale  by  weight  within  the  construction  that  has  been  3  gm~4, 
put  npon  the  statute  in  question  by  the  various  cases.  I  think  c.  cvi.,  s.  4. 
also  that  the  view  which  I  expressed  in  the  course  of  the  argu- 
ment was  a  wrong  view.  I  think  the  statute  is  open  to  the 
construction  and  intends  to  distinguish  between  selling  or 
carrying  on  the  trade  of  selling  by  weight  and  carrying  on  the 
trade  of  selling  by  any  other  means.  I  think  the  decisions 
amount  to  this :  that  the  particular  quantity  of  bread  sold  for 
any  particular  price  must  be  weighed — that  is  to  say,  either 
weighed  beforehand  by  the  baker,  or,  if  necessary,  weighed  in 
the  presence  of  the  customer  on  demand.  In  this  case  all  that 
appears  to  have  been  done  was  that  the  bread,  which  could  not 
have  weighed  21b.,  was  put  into  the  scale  and  had  no  effect  upon 
the  scale,  and  did  not  move  the  beam,  and  therefore  the  weight 
was  never  ascertained  at  all.  I  think,  under  these  circumstances, 
that  there  was  no  evidence  upon  which  the  magistrate  could 
properly  come  to  the  conclusion  that  this  quantity  of  bread  was 
weighed  at  all,  or  that  its  weight  was  ascertained,  or  that  it  was 
sold  by  its  weight ;  it  being  a  case  in  which  the  person  was 
asking  for  a  21b.  loaf  and  something  else  was  delivered,  when 
what  onght  to  have  been  delivered  was  bread  which  had  been 
weighed,  or  the  weight  of  which  had  been  ascertained,  so  that  it 
was  sold  by  weight.  I  was  at  first  impressed,  as  I  said  before, 
with  the  idea  that  the  magistrate's  view  that  the  real  offence 
here  was  selling  as  or  representing  the  weight  of  the  loaf  to  be 
21b.,  when  it  was  not  21b.,  was  an  answer,  and  showed  that  this 
sale  might  be  a  sale  by  weight.  I  think  I  was  wrong  in  taking 
that  view,  and  that  this  statute,  interpreted  by  the  subsequent 
decisions,  means  that  the  weight  of  the  parcel  of  bread  sold  is  to 
be  ascertained.  That  being  so,  in  this  case,  I  am  of  opinion  that 
there  is  no  evidence  that  the  weight  of  the  parcel  of  bread  sold 
was  ascertained  at  all.  The  case  must  therefore  go  back  to  the 
magistrate. 

Dablxng,  J. — I  am  of  the  same  opinion,  and,  if  I  add  a  word 
to  the  judgment  of  my  Lord,  it  is  only  because  I  think  it  neces- 
sary to  guard  against  this :  that  I  do  not  think  our  decision 
means  that,  in  order  that  there  should  be  a  sale  by  weight,  it  is 
absolutely  necessary  that  there  should  be  an  ascertainment  of  the 
true  weight ;  because,  if  we  held  that,  then  someone  who  might 
be  prosecuted  for  not  having  sold  by  weight  might  escape  the 
peiudty  for  the  offence  by  saying, ''  Oh  I  yes,  I  weighed  it ;  but 
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Cox         I  weighed  it  with  false  scales  or  false  weights/'     It  seems  to  me 
*•  that  it  is  necessary^  in  order  to  decide  this  point,  to  decide  what 

._  *  "  to  weigh  "  means.  I  think  that  "  to  weigh  "  means  to  affect 
1902.  to  ascertain  weight  by  means  of  balancing-«-asing  what  may  be 
"—        properly  called  a  balance — althoagh  the  instrament  be  fraadu- 

otherwise     l^ntly  used.      Still  one  might  weigh  a  thing  and  sell  it,  and  yet 

than  by      not  sell  it  by  its  weight.     There  would  be  a  weighing,  and  then  a 

weight—     selling  otherwise  than  by  weight. 
^j^cfTsM—       Ohannell,  J. — I  agree  that  the  appeal  ranst  be  allowed.     It 

3  Gffo.  4,  seems  to  me,  looking  at  the  old  statnte  of  George  IV.  and  looking 
c.cin.,*.4.  at  those  words  in  the  enactment  of  sale  by  weight,  perfectly 
possible  to  put  two  different  meanings  upon  them.  It  might  be 
held  that  selling  by  weight  meant  merely  selling  by  weight  as 
distinguished  from  selling  by  measures,  or  selling  by  a  supposed 
measure,  or  by  the  particular  loaf,  or  anything  of  that  sort ;  that 
is  to  say,  that  it  went  to  the  mode  in  which  the  person  was 
carrying  on  his  business.  I  am  allowed  to  sell  this  or  that  loaf 
and  to  say  the  price  of  that  is  2d.  and  of  that  3<2.,  and  you  can 
look  at  them  and  take  whichever  you  like  according  to  the  price. 
It  might  be  held  that  it  was  merely  intended  to  prevent  that, 
and,  if  the  man  professed  to  sell  his  bread  according  to  weight, 
and  not  according  to  some  other  mode  of  pricing  it,  he  was 
complying  with  the  statnte,  and  so  it  did  not  really  involve  the 
consideration  of  whether  the  weight  which  was  purported  to  be 
sold  was  a  true  or  a  false  weight.  Of  course,  if  he  purported  to 
sell  as  a  41b.  loaf  a  loaf  which  did  not  weigh  41b.,  he  might  be 
proceeded  against  on  a  penalty  under  some  other  section  of  the 
Act.  I  was  under  the  impression  it  might  have  been  possible  to 
take  that  view,  unless  the  cases  showed  anything  to  the  contrary, 
but,  now  that  they  have  been  quoted  to  us  by  Mr.  Daldy,  I  think 
it  is  quite  clear  that  they  do  show  to  the  contrary.  The  first  case 
he  referred  to,  the  case  of  Jones  v.  Huxtcuble  (16  L.  T.  Rep.  881 ; 
L.  Bep.  2  Q.  B.  460),  clearly  involves  the  contrary.  It  shows 
that  what  is  meant  by  this  statute  as  interpreted  is  that  each 
particular  loaf  must  be  sold  according  to  the  weight  of  that  par- 
ticular loaf.  It  was  held  that  it  was  a  contravention  of  that 
enactment  to  do  what  was  done  in  this  case,  even  if  it  was  a 
fraud,  or  an  accident,  or  carelessness,  on  the  part  of  the  person, 
because  he  did  not  sell  this  loaf  according  to  the  true  weight  of 
it,  but  sold  it  as  being  a  21b.  loaf  when  it  in  fact  weighed  some- 
thing less — I  forget  what.  I  think  that  what  the  magistrate 
held  by  his  judgment  shows  that  he  took  the  first  of  those  two 
views  which  I  have  endeavoured  to  express  as  being  the  meaning 
of  this  Act  of  Parliament.  I  think  that  the  cases  show  that  the 
view  be  took  was  the  wrong  view,  and  that,  if  there  were  no  autho- 
rity on  the  point,  the  magistrate's  decision  would  require  very 
careful  considreation,  but,  having  regard  to  the  authorities  which 
have  been  cited  to  us,  I  have  no  doubt  that  his  decision  is  wrong. 

Appeal  allowed.     Case  remitted. 
Solicitor  i  W.  A.  Blaxland, 
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KING'S  BENCH  DIVISION, 

Tuesday,  Feb.  25, 1902. 

(Before  Lord  Alybbbtonb,  C.J.,    Dabling  and  Chakmill,  JJ.) 

Dayies  (app.)  V.  BuBNXTT  (reap.),  (a) 

Licensing — Bon&  fide  drib — Intowicating  liquors — Delivery  to 
wife  of  member  for  his  consumption  off  the  premises — Licensing 
Act,  1872  (35  I  36  Vict.  c.  94),  s.  3. 

A  member  of  a  bon&  fide  club  not  licensed  for  the  sale  of  intoxi- 
cating liquor  sent  his  wife  to  buy  intoxicaiing  liquor  at  the  club 
for  his  consumption  off  the  premises,  having  given  her  for  that 
purpose  a  written  order  aadressed  to  the  steward  of  such  club. 
Tlie  appellant  served  the  wife  with  sv^h  Uquor,  and  she  handed 
over  to  the  appellant  on  behalf  of  the  cluh  the  pvice  pf  the 
liquor. 

Held,  that  no  offence  had  been  committed  by  the  appellant,  un^er 
sect.  8  of  the  licensing  Act,  1872,  of  selling  intoasicating 
liquor  without  a  licence. 

CASE  stated  on  an  information  preferred  hj  the  respondent 
against  the  appellant,  nnder  sect.  3  of  35  &  36  Viot.  c.  94, 
charging  the  appellant  with,  on  the  9th  day  of  Augnst,  1901, 
nnlawfmly  selling  by  retail  intoxicating  liquor — ^to  wit,  stoat — 
which  he  was  not  then  licensed  to  sell  by  retail. 

On  the  hearing  of  the  information  the  following  facts  were 
proved  or  admitted  : — 

The  am)e]lant  was  a  waiter  employed  at  the  North  Wolver- 
hampton working  Men's  Club,  a  bona  fide  club,  duly  registered 
under  the  Friendly  Societies  Act,  1875,  whose  registered  office 
and  place  of  business  were  at  No.  72,  North-road,  in  the  borough 
of  Wolverhampton. 

About  8.25  p.m.  on  Friday,  the  9th  day  of  August,  1901, 
Elizabeth  Hickman,  the  wife  of  George  Hickman,  went  to  the 

(a)  Reported  by  W  dm  B.  Usbbsbt,  Esq.,  Barrister-at-LAw. 
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Davub      club,  asked  appellant  for  a  bottle  of  stout  for  her  husband,  and 
BuBNBTT     ^*^^®d  *o  ^^  *l^e  following  ticket : 

I 

I  TO  THE  STEWARD, 

LiceTising     J  NORTH  WOLVERHAMPTON  WORKING 

AetM^Club  —  «  MEN'S  OLUB. 

Sale  of        I 

intosricating    ^  

liquor  to  he     ^ 

drunk  off       5  A"«-  ^*^  ^^^• 

premises —     ^  Please  supply  bearer  with  1  stout 

Delivery  to     g  'or 

membef^s  wife  s 
—85  4-  36      I  Member's  >  ^    „ 

Tic*,  c.  94,     5  Signature  J  ^-  Hw**«^- 

«.  3.  ^ 

S  Member's  No.  355. 

I 

The  appellant  thereupon,  for  and  on  behalf  of  the  club,  sold 
or  transferred  to  Elizabeth  Hickman  from  the  stock  of  intoxi- 
cating liquors,  the  property  of  the  club,  a  bottle  containing 
stout,  in  exchange  for  which  she  paid  or  handed  over  to  him,  on 
behalf  of  the  club,  the  sum  of  2d. 

The  ticket  had  been  filled  in  by  and  was  signed  by  G-eorge 
Hickman,  husband  of  Elizabeth  Hickman,  who  was  then  at  his 
home,  and  Elizabeth  Hickman  on  receiving  the  stout  from  the 
appellant  returned  home  with  it  and  handed  it  to  her  husband, 
who  drank  it. 

George  Hickman  was  a  duly  elected  member  of  the  club,  but 
Elizabeth  Hickman  was  not  a  member. 

It  was  contended  on  behalf  of  the  appellant  that,  inasmuch  as 
the  woman  Elizabeth  Hickman  was  acting  as  agent  for  her 
husband  George  Hickman,  a  bond  fide  member  of  the  club,  there 
was  in  consequence  no  sale  to  a  non-member,  but  merely  a 
transfer  of  the  special  property  in  the  goods  of  the  club  to  one 
of  the  members,  and  that  therefore  no  licence  was  required  by 
the  appellant  for  the  sale  of  intoxicating  liquor. 

It  was  contended  on  behalf  of  the  respondent  that  the  prin- 
cipal objects  of  the  club  were  '^  to  afford  to  its  members  a  means 
of  social  intercourse,  mutual  helpfulness,  mental  and  moral 
improvement,  and  rational  recreation  "  ^  and  that  if  a  member 
not  being  on  the  premises  could  send  any  person,  not  being  a 
member,  to  such  a  club  to  purchase  intoxicating  liquor,  the 
objects  of  such  club  would  be  entirely  defeated  and  the  licensing 
laws  evaded. 

The  justices  found  upon  the  above-stated  facts  that  there  had 
been  a  sale  to  a  non-member,  and  convicted  the  appellant. 

The  question  of  law  arising  was  whether,  upon  the  facts 
stated,  the  appellant  committed  an  offence  against  sect.  3  of  the 
Licensing  Act,  1872,  and  was  rightly  convicted. 

Hobson  for  the  appellant. — Under  the  circumstances  set  oat 
in  the  case,  there  was  no  sale  of  intoxicating  liquors  by    the 
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Appellant  contrary  to  sect.  3  of  the  Licensing  Act^  1872.     It  was      Dayim 
decided  in  Graff  v.   Evans  (46  L.  T.  Rep.  347 ;  8  Q.  B.  Div.    ^^^^ 

373)  that  a  member  of  a  hona  fide  clnb  was  entitled  to  buy 

intoxicatiDg  liquors  at  his  club  and  to  take  them  home  for  con-        1902. 
sumption.     It    can   make   no  difference   that  the   sale    to   the     r^IZIi^ 
member  takes  place  by  means  of  an  agent,  and  here  the  wife  was  jiet»—Ohvih  — 
undoubtedly  the  bona  fide  agent  for  her  husband.     In  Woodley  v.       8aU  of 
Simmonds  (GO  J.  P.  150)  a  conviction  was  upheld  where  liquor  ^?J*^?*^ 
was  fetched  from  the  club  for  the  husband  by  the  wife,  but  on    ^IJ^  ^j 
looking  at  the  report  of  that  case^  it  is  clear  that  the  evidence    premiset— 
for  the   defence   was  not   believed,   and    bona  fides  was   not    J^i*very  to 
found.     The   question  of   agency  where  bona  fides  exists  was    _8r*36 
not  discussed.     Here  bona  fides  being  found  the  case  was  quite     vict.  e.  94, 
different.  »•  3- 

Arthur  Powell  for  the  respondent. — There  is  no  power  on  the 
part  of  a  member  to  send  an  agent  to  fetch  his  intoxicating 
liquors,  even  assuming  that  the  club  is  a  bond  fide  one  ;  the 
member  must  act  personally^  and  cannot  act  by  deputy.  He 
referred  to  Oraff  v.  Evans  {sup,)  and  Woodley  v.  Simmonda 
(stbp.). 

Lord  Alvbbstone,  C.J. — With  great  reluctance  we  have  come 
to  the  conclusion  that  this  appeal  must  be  successful,  but  I  think 
that  this  practice  of  delivering  liquors  to  be  consumed  by  a 
member  of  the  club  off  the  premises  is  one  that  ought  to  be  dis- 
couraged and  discountenanced.  The  privileges  and  advantages 
which  are  given  by  these  clubs  should  be  kept  for  enjoyment  on 
the  club  premises.  But  here  all  we  have  to  decide  is  a  question 
of  law,  and  in  all  these  cases,  when  considering  whether  or  not 
the  club  is  a  bond  fide  one,  it  is  very  important  to  find  out  whether 
there  is  a  practice  of  delivering  liquors  for  consumption  off  the 
premises  to  non-members  as  well  as  to  members.  It  is,  however, 
found  here  that  the  club  was  a  bond  fide  one;  that  the  wife 
went  for  her  husband,  who  was  a  member  and  who  handed  her 
the  ticket  which  he  had  signed ;  and  that  in  fact  the  husband 
had  the  bottle  of  stout.  It  is  agreed  that  the  wife  was  the  agent 
for  her  husband.  Under  those  circumstances  it  is  impossible  for 
us  to  say  that  a  member  of  a  club,  which  is  bond  fide,  may  not  by 
his  lawful  agent  carry  out  a  transaction  which  was  held  to  be 
lawful  in  Oraff  v.  Evans  (46  L.  T.  Rep.  347 ;  8  Q.  B.  Div.  373). 
This  was  a  transfer  of  property  authorised  by  law — namely,  a 
transfer  by  means  of  an  agent.  The  case  of  Woodley  v. 
Simmonds  (60  J.  P.  150)  is  not  against  this  view.  In  that 
case  the  sale  was  not  a  bond  fide  one.  I  think  this  appeal  must 
be  allowed. 

Darling^  J. — I  agree,  though  I  come  to  that  conclusion  with 
reluctance.  This  case  assumes  that  the  wife  was  the  agent  of 
her  husband^  and,  that  being  so,  there  was  no  offence  committed. 
Channbll^  J. — I  agree  that  on  the  findings  in  this  case  the  appel- 
lant must  succeed.  If,  however,  I  had  a  case  before  me  of  a  club 
allowing  liquor  to  be  taken  and  consumed  off  the  premises,  that 

o  2 
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Dayibs      would  go  very  far  to  indace  me  to  hold  that  such  a  clttb  was  not 
BUBK.TT.    ^  hand  fide  one. 

Appeal  allowed, 

1902.  Solicitors :     Rarrison  and   Davies,   for   Hooper  and  Ryland, 

i^i^^l^g     Birmingham;  Indermau/r  and  Brown,  for  A.  Turton,   Wolver- 
Acts-'Chtb  —  hampton. 

Sale  of 
intowieating 
Uguor  to  he 
drwnh  off 
prenvieee — 
Delivery  to 
member's  wife  --^--— — — __. 

—85  4*  86 

Viet  e.  94, 

«.  S. 


KING'S  BENCH  DIVISION. 
Friday,  March  13,  1902. 

(Before  Lord  Alybbstonie,  C.J.,  Darling  and  Channel^  JJ.) 

Greenwood  (app.)  v.  Backhouse  (rasp.)  (a) 

Prevention  of  Cruelty  to  Animals  Act,  1849  (12  &  13  Vict. 
c.  92),  8.  2 — Working  horse  in  an  tmfit  state — Guilty  know- 
ledge. 

The  appellant,  who  was  charged  with  causing  two  horses  to  be 
worked  in  an  unfit  state,  carried  on  business  in  London,  and 
the  two  horses  in  question  were  under  the  charge  of  one  L.  at 
a  farm  at  C,  where  the  appellant  resided.  He  was  prac- 
tically  always  away,  and  did  not  see  the  horses  above  once  a 
fortnight,  they  being  under  the  entire  management  of  L.  There 
was  some  evidence  that  the  appellant  knew  that  the  horses  had 
been  out  of  condition  at  some  time,  but  no  evidence  was  given 
as  to  the  date  when  that  was,  or  how  long  it  was  before  the 
alleged  improper  working.  There  was  no  evidence  that  the 
appellant  had  interfered  with  L.,  had  given  any  order  for  the 
horses  to  be  worked,  or  knew  of  their  condition  on  the  day  in 
question.  On  the  2nd  day  of  May,  1901,  the  horses  were  being 
worked  in  an  unfit  state.     The  justices  convicted  the  appellant. 

Held  {allouying  the  appeal),  that  there  was  a  failure  on  the  part 
of  the  prosecution  to  give  any  evidence  of  guilty  knowledge  loith 
regard  to  the  offence  in  question. 

CASE  stated  on  an  information  preferred  by  the  respondent 
against  the  appellant  charging  him  with  unlawfully  causing 
to  be  cruelly  ill-treated,  abused,  and  tortured  certain  animals — 
to  wit,  two  horses — by  causing  them  to  be  worked  in  an  unfit 
state. 

a)  Reported  by  W.  db  B.  Hbrbbbt»  Esq.,  BarriBter-at-Law. 
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Upon  the  hearing  of  the  information  the  following  facts  were  Gbiikwood 
admitted  or  proved  :  ^      ^' 

The  appellant  was  a  slate  merchant  carrying  on  business  in        

London  and  employing  horses  in  his  business.     He  resided  at        1902. 
Hill  Top,  Chaldon,  where  he  had  a  pleasure  farm  of  100  acres.  ~r 

At  the  beginning  of  May,  1901,  John  Lann  and  a  man  named  ^^^it^^to 
Bradford  were  in  the  employment  of  the  appellant  at  Hill  Top  animals- 
Farm,  Lunn  in  the  capacity  of  foreman.  Working 

On  the  2nd  day  of  May,  1901,  two  horses  were  being  worked  in       .t^u- 
an  nnfit  state  on  the  appellant^s  farm  by  Bradford.     They  were  Quiliy  hnow- 
suffering  from  old  sores  on  the  shoulders.  ledge— 

The  following  evidence  was  also  given  :  Two  witnesses  called  ^^^  ^92^,^2.* 
by  the  respondent  swore  that  on  the  day  in  question  on   one 
horse  there  was  a  mass  of  old  sores  extending  from  the  withers 
to  the  point  of  the  shoulders,  and  that  on  the  shoulders  of  the 
other  horse  was  an  old  sore  the  size  of  a  five-shilling  piece. 

The  respondent  swore  that  on  the  3rd  day  of  May,  1901,  he 
went  to  Hill  Top  Farm.  The  stable  door  was  locked,  but  he 
looked  through  a  ventilator  and  the  two  horses  were  pointed  out 
to  him  by  the  first  two  witnesses.  He  could  see  a  lai*ge  sore  on 
the  right  shoulder  of  one  of  them  which  was  standing  about  7ft. 
away — apparently  an  old  sore. 

On  the  same  day  he  saw  the  appellant  and  said  to  him :  '^  IVe 
called  to  see  yon  respecting  two  horses  the  police  stopped  yester- 
day which  were  suffering  from  sore  shoulders  and  were  unfit 
for  work."  The  appellant  replied :  "  Write  to  me  and  I  will 
reply  to  you.'^  The  respondent  declined  to  do  so,  and  added  : 
'^I  understand  that  you  have  given  orders  for  these  animals  to 
be  locked  up."  The  appellant  replied  :  "  Precisely  so.  If  you 
are  not  going  to  summon  me,  you  shall  see  the  horses ;  but  if 
yon  are,  you  shall  not.     FU  get  a  veterinary  surgeon  to  see  them.^^ 

The  respondent  offered  to  see  the  horses  with  the  appellant, 
or  to  see  them  when  the  veterinary  surgeon  came.  The  appellant 
again  wanted  an  undertaking  that  the  respondent  would  not 
summon  him  as  a  condition  of  his  being  allowed  to  see  the 
horses. 

Later  on  the  same  day  the  appellant  came  up  to  the  respon- 
dent and  said  :  '*  It  seems  to  me  as  if  yon  wanted  to  get  people 
fined  or  put  in  prison."  The  respondent  said  that  he  was  waiting 
to  see  Lunn. 

Later  on  still  the  appellant  appeared  with  Lunn,  and  said  to 
the  respondent :  '^  Now,  here  is  Lunn,  and  IVe  told  him  that 
he  is  not  to  say  one  word  to  you  or  to  answer  any  questions." 

The  respondent  said :  '*  I  shall  ask  him  one  question,"  and 
then  he  said  to  Lunn :  "  Have  you  ever  spoken  to  your  master 
about  the  horses^  shoulders  ? "  The  appellant  said  :  "  Come 
on;  don't  yon  answer  him ;  don't  say  a  word,"  and  turned  him 
away. 

The  respondent  followed,  and  said  to  the  appellant  that  Brad- 
ford had  told  him  that  he  (Bradford)  had  been  dressing  the 
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Gkxbnwood  shoulders  with  hot  water  and  salt  for  some  few  days^  and  that  he 
_      ^'  (Bradford)  had  seen  the  appellant  go  into  the  stables  while  the 

'  horses  were  suffering  from  the  sores.     To  this  the  appellant  made 

1902.        no  reply. 

— 77  For  the  defence  the  appellant  gave  evidence^  and  swore  that 

mStwTo     ^®  ^^^'^  ^^  personal  management  of  the  farm,  but  left  that  to 
animaU—    Lunn.     The  last  time  he  saw  the  horses  at  work  before  the  2nd 
Working     day  of  May  was  about  a  week  previously,  when  he  saw  them  at 
«tote—       work  in  the  distance,  but  could  not  tell  whether  anything  was 
QuUty  know-  the  matter  with  them  or  not.     He  did  not  know  the  state  they 
ledg9—      were  in.     He  was  in  business  in  London  and  left  home  very 
^^  92^  ^*   early  in  the  mornings  and,  as  a  rule,  did  not  get  back   before 
'  '        seven  o'clock  in  the  evening.     In  cross-examination  the  appellant 
said  that  he  did  not  go  to  see  that  his  horses  were  well  fed  or 
kept  clean.     He  visited  the  stables  perhaps  once  a  week  or  a 
fortnight  to  see  the  horses.     He  went  in  order  to  go  round  and 
see  all  there  was  there.     He  did  not  know  that  water  and  salt  had 
been  obtained  from  the  house,  and  he  had  not  been  spoken  to 
about  the  wounds.     There  was  a  previous  case  of  the  same  kind 
against  him  in  which  the  respondent  gave  untrue  evidence  ;  that 
was  why  he  (the  appellant)   said  to  him  :    "  If  you   have   anj 
questions,  in  order  that  there  may  be  no  misunderstanding,  you 
put  them  in  writing,  and  you  shall  have  the  answers  in  writing.'^ 
That  previous  case  was  dismissed.     He  had  never,  to  his  know- 
ledge, been  in  the  stable  when  the  horses  had  suffered  from  boils 
or  sores. 

Lunn  was  also  called,  and  swore  that  the  appellant  did  not  see 
the  animals  often ;  that  he  (Lunn)  had  the  whole  management 
of  the  horses,  and  that  the  appellant  was  in  London  all  day ;  and 
that  he  did  not  think  that  the  appellant  knew  anything  of  the 
condition  of  the  animals.  He  did  not  remember  seeing  tlie 
appellant  in  the  stables  during  the  week  previous  to  the  2nd  day 
of  May.  He  (Lunn)  had  said  to  Police-constable  Boon  that  the 
appellant  would  hold  him  (Lunn)  responsible,  but  he  did  not  see 
how  he  could  be  responsible  for  this  sort  of  thing  on  his  pay. 

On  the  part  of  the  appellant  it  was  contended  that  there  was 
no  evidence  upon  which  tlie  appellant  could  be  convicted  of  the 
offence  charged  against  him. 

The  justices  were  of  opinion  that  there  was  such  evidence,  and 
they  accordingly  convicted  the  appellant. 

The  question  of  law  arising  on  the  above  statement  for  the 
opinion  of  this  Court  was  whether  there  was  any  evidence  upon 
which  the  conviction  could  be  supported. 

Woodcock  for  the  appellant. — Here  there  is  an  entire  absence 
of  guilty  knowledge  which  is  necessary  for  a  conviction  under 
sect.  2  of  12  &  13  Yict.  c.  92.  That  guilty  knowledge  must  be 
proved  by  the  prosecution.  It  is  not  enough  to  prove  that  the 
appellant  knew  the  stake  of  the  horses;  it  must  be  proved 
that  he  knew  they  were  being  worked  in  that  state.  There  is 
no  evidence  that  he  knew  that  the  horses  were  being  worked  in 
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that  state,  or  were  going  to  be  worked.     He  referred  to  Elliott  Orunwood 
V.  Osborne  (65  L.  T  Rep.  378 ;  17  Cox.  0.  C.  846) ;  Small  v.  ^      »• 
mirr(47  J.  P.20).  backhoum. 

Cecil  Dwyer  {Colam  with  him)  for.  the  respondent. — There  is        1902. 
some  evidence  npon  which  the  justices  coald  draw  the  conclusions        — t 
which  they  have.     In  Elliott  v.  Osborne  (sup.)  and  Small  v.    ^cniel««*to 
Warr  [slip,)  the  only  evidence  was  that  the  persons  there  were    animaU^ 
in  the  relationship  of  master  and  servant  respectively  ;  that,  of     Working 
coarse,  would  not  be  sufficient  for  a  conviction,  but  the  facts   ^'^^^^^ 
here  go  a  good  deal  further  than  that.     The  conviction  was  chtiUy  know- 
Tight.  Udfi^ 

Lord  Alvsbstone,  C.J. — Of  course,  if  there  is  evidence  on  ^^  92^,*^2^'* 
which  the  magistrates  can  act,  whatever  we  may  think  of  their  '  '   ' 

finding,  we  ought  not  to  interfere.  But  in  this  case,  when  the 
whole  of  the  evidence  is  looked  at,  we  do  not  think  there  is 
evidence  of  guilty  knowledge  on  the  part  of  the  defendant.  It 
has  been  recognised  for  a  great  many  years  that  under  this  Act 
there  must  be  some  guilty  knowledge.  The  defendant  was,  on 
the  evidence,  in  London  all  the  day.  It  is  further  said  that,  on 
the  evidence,  he  was  practically  always  away,  but  he  did  visit  the 
stables  once  a  fortni^^ht.  It  is  also  sworn  by  Lunn,  who  was 
called,  that  he  had  the  whole  management  of  the  horses,  that  the 
appellant  was  in  London  all  day,  and  that  he  (Lunn)  did  not 
think  the  appellant  knew  anything  of  the  condition  of  the 
animals.  The  only  evidence  which  may  be  said  to  be  against 
that,  and  I  think  it  cannot  be  said  to  be  wholly  inadmissible,  is 
some  evidence  that  the  inspector,  making  a  statement  to  the 
appellant,  made  a  statement  in  reference  to  what  Bradford  had 
said  to  him,  which  would  go  to  show  that  the  appellant  was  told 
by  the  inspector  that  he  did  know  that  the  animals  had  been  out 
of  condition  at  some  time,  because  it  was  stated  to  him,  and  he 
made  no  reply.  He  said  that  he  had  seen  Bradford  with  water 
and  salt  for  some  few  days,  and  that  the  appellant  had  gone  into 
the  stable  while  the  horses  were  suffering  from  sores.  At  first 
I  thought  that  that  was  enough  ;  on  consideration  I  think  not. 
It  is  perfectly  true  that  it  is  said  that  the  appellant  made  no 
reply,  but  nothing  is  said  as  to  the  date  when  that  occurred,  and 
how  long  it  was  before  the  alleged  improper  working,  and  there 
is  no  evidence  that  the  appellant  had  interfered  with  Lunn,  had 
given  any  order  for  the  horses  to  be  worked,  or  knew  of  the 
condition  of  the  horses  on  this  day.  I  think  the  conversation  and 
the  apparent  reluctance  to  give  answers  to  the  inspector  was 
snflBciently  explained,  or  so  sufficiently  explained  that  the  magis- 
trates ought  not  to  act  upon  that  confirmative  evidence.  What- 
ever view  may  be  taken  of  the  particular  defence  set  up,  or  the 
particular  explanation  given  by  the  defendant,  I  think  there  was 
on  the  part  of  the  prosecution  failure  to  give  sufficient  evidence, 
or  any  evidence  on  which  the  magistrates  ought  to  have  acted, 
of  gnilty  knowledge  on  the  part  of  the  appellant.  Therefore  the 
appeal  should  be  allowed  and  the  conviction  quashed. 
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Obunwood      Darling^  J. — I  am  of  the  same  opinion.    It  seems  to  me  thai 
**  what  was   before   the    magistrates   amoanted   to  a  suspicions 

amount  of  ignorauce^  and  the  magistrates  interpreted  suspicious 

1902.        ignorance  to  be  guilty  knowledge.     I  do  not  thmk  that  they  are 

enUUy  to         Channell,  J. — ^I   agree.     I  assume  that  the  magistrates  are 

amma(<—    entitled  to  disbelieve  the  appellant's    evidence  if  they  liked. 

Worhing     There  was  something  to  the  contrary^  and   we  cannot  judge 

no^nw^  whether  they  were  right  or  wrong  in  disbelieving   him,  but, 

QuiUy  hfww'  assuming  that  they  did  disbelieve  him,  that  does  not  supply  the 

^^g^—      defect  which  seems  to  me  to  exist  in  the  affirmative  evidence  for 

^l  ti^^^**  *h©  prosecution. 

Appeal  allowed. 
Solicitors :  Dixon,  Weld,  and  Diaoona ;  8.  O.  PolhilL 


KING'S  BENCH  DIVISION. 

March  IS  and  17,  1902. 

(Before  Lord  Alvkrstone,  C.J.,  Dablinq  and  Channell,  JJ.) 

Bex  v.  Fbench  ;   Ex  parte  Bobebts  and  anotheb.  (a) 

Justice  of  the  peace — Jurisdiction — Assault — Dispute  as  to  com- 
monable  rights  — "  JHtle  to  any  lands  ,  ,  .  or  any  inU-resf 
therein" — Offences  against  the  Person  Act,  1861  (24  &  25  Vict. 
c.  100),«.  46. 

Where  an  assault  wa^  committed  by  one  commoner  on  another, 
and  it  wa^  alleged  that  the  assault  was  committed  in  setting  up 
a  claim  of  right  to  prevent  the  complainant  from  spoiling  the 
pastu/re  of  the  comm^on  by  taking  a  cart  and  horse  across  it : 

Held,  that  the  jurisdiction  of  the  justices  was  not  ousted  under 
sect.  46  of  the  Offences  against  the  Person  Act,  1861,  as  no 
question  arose  as  to  the  title  to  any  lands  or  any  interest 
therein, 

CAUSE  shown  against  two  rules  nisi  for  writs  of  certiorari  to 
bring  up  and  quash  two  convictions  of  one  Boberts  and  his 
servant  Simmonds  for  assaults  on  one  Freeman. 

From  the  affidavits  it  appeared  that  Boberts  and  Freeman 
both  had  common  rights  in  relation  to  Aspall  Green,  in  Suffolk, 
and  when  Freeman  was  leading  a  horse  and  cart  across  the 

(a)  lUported  by  W.  um  B.  Hbrbkbt,  Esq.,  Barrittor-at-Law. 
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srreen  Roberts  struck  him  across  the  back  with  a  hunting-whip.        Bmx 
Subsequently    Roberts'   servant   Simmonds   committed    another  ^- 

assault  on  Freeman.  j^^  ^aru 

He  thereupon  summoned  Roberts  and  Simmonds  for  assault,  Bobkbts  and 
and  they  set  up  a  claim  of  right  to  prevent  Freeman  from  spoil-     anothbr. 
ing  the  pasture  by  taking  a  horse  and  cart  across  it.  ^^ 

The  justices  held  that  there  was  no  bond  fide  claim  of  rights        

and  conyicted  Roberts  and  Simmonds.  Jusiice  of  the 

The  rules  nisi  were  obtained  on  the  ground  that  the  magis-    j^^l^if^ 
trate's  jurisdiction  was  ousted  by  there  being  a  claim  of  right.        —Assault— 

It  was  contended  that  the  justices'  jurisdiction  was  ousted  by  ^>i*puieasto 
the  Offences  against  the  Person  Act,  1861  (24  &  25  Vict.  c.  100),   "^j^^^ 
which  provides  by  sect.  46  that  '^  nothing  herein  contained  shall       <'  Title 
authorise  any  justices  to  hear  and  determine  any  case  of  assault  ^  or  interest 
or  battery  in  which  any  question  shall  arise  as  to  the  title  to  any    *"(^^Jj~ 
lands,  tenements,  or  hereditaments,  or  any  interest  therein  or   against  ths 

accruing  therefrom.^'  Person  Act, 

Walter  Stewart  showed  cause  against  the  rales. — Here  there  i^osT* 
was  no  question  as  to  the  title  to  any  lands  or  as  to  the  title  to  any  c.  H)0,  s.  46. 
interest  in  lands.  The  evidence  showed  that  the  defendant's 
claim  of  right  was  not  bona  fide,  and  the  justices  were  right  in 
80  holding.  Both  the  complainant  Roberts  and  the  defendant 
were  commoners,  and  this  was  the  first  time  that  Roberts  tried 
to  raise  a  contention  of  this  kind  though  the  complainant 
Freeman  had  for  years  taken  a  horse  and  cart  across  the 
common.  A  mere  assertion  by  a  defendant  that  he  committed 
the  assault  in  order  to  support  a  claim  of  right  cannot  oust  the 
jurisdiction  of  the  justices. 

Avory,  K.C.  {Elliston  with  him)  in  support. — The  justices  in 
this  case  seem  to  have  considered  that,  if  a  bond  fide  claim  of 
right  was  asserted  and  made  out,  that  would  oust  their  jurisdic- 
tion. That  is  not  the  case  here  at  all.  The  jurisdiction  of  the 
justices  here  was  ousted  by  the  Offences  against  the  Person  Act, 
1861  (24  &  25  Vict.  c.  100),  which  gives  the  justices  jurisdiction 
to  deal  with  cases  of  common  assault,  and  which  provides  by 
sect.  46  that  '^  nothing  herein  contained  shall  authorise  any 
justices  to  hear  and  determine  any  case  of  assault  or  battery  in 
which  any  question  shall  arise  as  to  the  title  to  any  lands, 
tenements,  or  hereditaments,  or  any  interest  therein  or  accruing 
therefrom.^'  The  question  under  that  section  is  not  as  to  a  bona, 
fide  claim.  If  one  commoner  prevents  another  by  force  from 
mjnring  the  grass,  there  is  a  dispute  as  to  a  right,  and  the  title 
to  an  interest  in  lands  is  in  dispute.  It  was  held  in  Reg.  v. 
Pearson  (22  L.  T.  Rep.  126 ;  L.  Rep.  5  Q.  B.  237)  that  under 
this  section  all  jurisdiction  was  taken  away  from  justices  to 
determine  cases  of  assault  where  any  such  question  was  shown 
to  arise,  and  they  cannot  inquire  into  or  adjudicate  upon  an 
excess  of  force  or  violence  which  may  be  used  in  the  assertion 
of  title  to  lands.  It  is  quite  clear  from  the  authorities  that 
wher^  a  disturl^ance  is  caused,  to  or  auy  obstruction  is  placed  on 
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Bbx        the  oommoD^  the  commoner  can  use  force  to  remedy  the  inter- 

^'  ference  with  his  rights.     He  referred  to  Davits  v.   Williams  (16 

Br"pawJ     Q-  B.  546;    15  Jur.   752),  Hall  v.   Harding   (1    W.  Bl.  678; 

Egberts  AND  4  Burr.  2426),  Perry  v.   Fitzhowe  (8  Q.  B.  757;  13  Jur.  799), 

ANOTHKB.    jon^  y^  jojj^g  (1  H.  &  C.  1  ;  8  Jur.  N.  S.  1132),  and  Beg.  v. 

1902.       Cridland  (7  Ell.  &  Bl.  853;  3  Jur.  N.  S.  1213). 

Stewart,  by  leave,  in  reply. — It  was  admitted  in  Beg.  v.  Pearson 

Justice  of  the  (^gup.)  that  the  assault  was  committed  in  asserting  a  bond  Jide 
JuHsdicUon  claim  of  right.  The  other  authorities  have  no  bearing  on  this 
— Assault—  case. 

Disputs  as  to      Lord  Alvebstone,  C.J. — In  these  cases  two  rules  have  been 
^^^rights^      obtained  for  writs  of  certiorari  to  bring  up  and  quash  two  con- 
*'  Title       victions  for  assault  against  a  gentleman  named  Roberts  and  his 
to  or  interest  servant  Simmonds ;  and  the  question  raised  is  whether  there  was 
^^cS^ees~    ^^y  jurisdiction  in  the  magistrates  to  entertain  the  charges  at  all, 
against  the    on  the  ground  that  the  matter  came  within  the  proviso  of  sect.  46 
Person  Act,    of  the  Offences  against  the  Person  Act,  1861.     The  facts  are  not 
2^]^^l'vict   ^^   dispute,   and   I  will  state  them  briefly.      The   complainant 
c.  H)0,  s.  46.  Freeman  and  Roberts  both  had  rights  of  common  over  a  certain 
piece  of  land ;  and  it  appeared  for  some  two  or  three  days  before 
the  assault  complained  of  Freeman  had  been  carting  across  the 
grass  in  a  way  which  Roberts  objected  to.   It  does  not  appear  that 
Roberts  had  given  the  complainant  any  notice  of  his  objection 
or  raised  any  question  as  to  what  he  was  doing  before  the  day 
when  the  assault  occurred.     On  that  day,  as  Freeman  was  cart- 
ing a  load  of  swedes,  Roberts  assaulted  him,  after  some  remon- 
strance, by  striking  him  with  a  whip.     His  servant  Simmonds 
came  up  and  there  was  a  subsequent  assault.     Both  defendants 
were   summoned   by  Freeman,  and  at  the   hearing  before  the 
justices  it  was  contended  that  their  jurisdiction  was  ousted  as  a 
question  was  raised  as  to  an  interest  in  land.     The  justices  con- 
victed both  the  defendants,  being  of  opinion  that  the  objection 
raised  under  the  proviso  to  sect.  46  of  the  Act  of  1861  was  a 
frivolous  one  and  not  bond  fide.     It  was  argued  that  they  had 
confused  the  question   they  had  to  decide — namely,  they  had 
mixed  up  the  question  under  sect.  46  with  the  question  of  a  bond 
fide  claim  of  right.     I  do  not  think  that  they  have  entertained  the 
question  otherwise  than  from  a  right  point  of  view.    That  section 
prohibited  the  magistrates  from  adjudicating  on  any  assault  and 
battery  in  which  any  question  arose  "  as  to  the  title  to  any  lands, 
tenements,  or  hereditaments,  or  any  interest  therein  or  accruing 
therefrom."     In   the   present  case  it  was  not  denied  that  the 
defendant  might  have  been  indicted  for  what  had  happened,  but 
it  was  argued  that  because  the  question  as  to  the  right  of  common 
was  connected  with  the  assault  the  justices  had  no  jurisdiction.     I 
think  that  the  decision  of  the  justices  was  quite  right.     I  do  not 
think  that  the  section  can  be  construed  to  mean  that  any  ques- 
tion of  an   interest  in  land,  whenever  and  however  raised^   is 
sufficient  to  oust  the  jurisdiction  of  the  justices.     Their  jurisdic- 
tion, I  think^  is  ousted  when  a  question  as  to  thjs  title  to  any 
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land  or  any  interest  therein  arises  in  the  course  of  the  proceed-        Bax 
iogs^  and  it  does  not  make  such  a  question  arise  in  the  proceed-  ^' 

ings  because  one  of  the  defendants  says  he  owns  or  possesses     E»^parti 
land  on  which  the  complainant  was  when  the  assault  took  place.  Bobkbts  and 
In  this  case  no  question  of  title  to  lands  arose  at  all,  nor  any    another. 
question  of  any  title  to  any  interest  in  lands,  as  both  parties        j^ 

were  admitted  to  be  commoners  and  had  rights  on  the  land.         

Pressed  with  this  difficulty,  Mr.  Avory  raised  two  points.     He  Justice  of  the 
said,  first,  that  there  was  a  right  on  the  part  of  a  commoner  to   j  ^^"ff^- 
remove  obstructions,  as  for  instance,  pulling  down  a  house.     But  —Assault— 
the  fact  that  that  right  exists  and  questions  may  arise  on  it  does  Dispute  as  to 
not  throw  light  on  sect.  46  as  to  its  meaning  and  the  conditions  <?«n»»^w«^^ 
necessary  for  the  application  of  the  proviso  to  that  section.     He      ^^Titie 
further  cited  Reg,  v.  Pearson,  in  which  it  was  decided  that  on  to  or  interest 
the  hearing  of  a  summons  for  assault,  when  there  was  a  bona  fide  ^^l^nd'^— 
question  relating  to  the  title  to  land  involved,  the  jurisdiction  of    agairlTthe 
the  justices  was  ousted.     That  case  is  an  authority  to  which  we    Ferson  Act, 
pay  the  greatest  respect,  and  if  it  were  an  authority  upon  the  ^     186I— 
question  now  before  us  it  would  be  binding  upon  us,  but  in  my  '^^  foo^ir  46 
opinion  the  facts  of  that  case  are  different  in  substance  from 
those  of  the  present  so  far  as  this  proviso  is  concerned.     It  was 
uncontradicted   there   that   the  assault   was  committed  in  the 
assertion  of  title,  and  it  was  admitted  by  both  sides  that  the 
defendant  was  raising  a  claim  of  title,  and  that  the  prosecutor 
entered  on  the  land  to  which  the  defendant  laid  claim.     That 
case  was  decided  on  the  ground  that  the  question  of  title  arose 
in  the  proceeding  which  caused  the  assault.     In  the  judgments 
in  the  older  cases  it  appears   that  the  reason  for  ousting  the 
jurisdiction  of  the  justices  in  such  cases  was  that,  unless  this 
was  done,  they  would  indirectly  be  determining  the  question  of 
right  and  title  between  the  parties.     No  question  of  the  right  of 
one  person  or  another  to  land  or  an  interest  in  land  arose  in  the 
present  proceedings.     They  both  had  a  right  to  be  where  they 
were — ^namely,  on  the  land,  and  an  assault  took  place   there. 
The  justices  came  to  a  right  conclusion  when  they  considered 
that  the  defence  raised  by  the  defendant  that  there  was  a  claim 
of  right  was  a  frivolous  one,  and  so  they  were  right  in  considering 
whether   the   claim   was   bona  fide.     I  am  of  opinion   that   no 
question  of  title  arose,  and  both  the  rules  must  be  discharged. 

Dablino,  J. — I  am  of  the  same  opinion.  I  think  to  hold  other- 
wise would  be  to  determine  that  an  assault,  if  committed  in  a 
quarrel  regarding  land,  could  not  be  determined  by  justices. 
This  would  be  so  whether  the  assault  was  committed  on  the  land 
or  not.  I  do  not  think  that  the  Act  meant  this,  and  I  think  the 
construction  put  on  the  section  by  my  Lord  is  right. 

Ghamnell,  J. — I  agree.  I  want  to  make  it  clear  that  our 
judgment  proceeds  on  the  reading  of  the  statute.  It  must  be 
that  the  word  *'  title  "  in  sect  46  governs  not.  only  the  words 
"  lands,  tenements,  or  hereditaments,^'  but  also  the  words  "  any 
interest  therein  or  accruing  therefrom.'-'     In  this  case  there  was 
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Bbz        no  question  aa  to  the  title  of  any  interest  in  any  land  or  any 
^-  interest  accruing  therefrom.     If  any  question  had  arisen  as  to 

fsl^p^nte     *^®  ^i^^®  ^  ^^®  right  of  common  the  statute  would  apply^  for  I 
Roberts  and  think  that  the  words  would  apply  to  such  a  right — ^namely,  a 
ANOTHER,    profit  a  prendre.     This  was  merely  a  quarrel  between  the  two 
1902         parties   concerning  a  right  which  they  both  had^  and  no  snch 
—        question  as  I  have  referred  to  above  arose. 
Justice  r,f  the  Rules  discharged. 

J  Visdiction       Solicitors :  Morris  and  Bristowe,   for  Lawton,    Wames,   and 
—Assault—    Sons,  Eye  ;  Guscotte  and  Fowler, 

Dispute  cts  to 
commonable 

rights — 

"  TiiU 
to  or  interest 
t»i  land** — 

Offences  

against  the 
Person  Act, 

1861- 

24  4-  25  Vict, 

c.  100,  s.  46. 

CROWN   CASES  RESERVED. 

Saturday,  April  26,  1902. 

(Before   Lord  Alvbrstonb,   C.J.,  Lawrance^   Wright,    Bruce, 

and  Kennedy,  JJ.) 

Rex  v.  Williah  Mallison.  (a) 

Larceny  —  Msh  taken  at  sea  —  Possession  —  Appropriation  by 
master  of  smack — Master  servant  of  owner  of  smack. 

Fish  taken  at  sea  are  in  the  possession  of  the  owner  of  the  snutrk 
by  which  they  are  taken,  as  soon  as  they  are  taken,  and  are 
consequently  the  subject  of  larceny. 

A.,  who  was  employed  as  skipper  of  a  smack  used  for  trawling 
outside  territorial  waters,  during  the  course  of  a  fishing  voyage 
put  into  port,  sold  the  fish  he  had  taken,  and  appropriated  ths 
proceeds  to  his  own  use. 

Held,  that  he  wa>s  properly  convicted  of  larceny. 

I^HIS  case,  stated  by  the  Recorder  of  Grimsby,  was,  so  far  as 
is  material,  as  follows : — 
The  prisoner,  William  Mallison,  was  tried  before  me  at  the 
quarter  sessions  of  the  peace  held  in  and  for  the  borough  of 
Grimsby  on  the  15th  day  of  April,  1902,  on  an  indictment 
charging  him  in  the  first  count  with  having  on  the  25th  day  of 
January,  1902,  feloniously  stolen,  taken,  and  carried  away  certain 
fish  the  property  of  the  Grimsby  and  North  Sea  Steam  Trawl- 
ing  Company   Limited.      A   second   count  charged   him   with 

(a)  Reported  by  A«  A.  Bbtbunb,  Esq.,  Barrister-at-Law 


ton 


owner. 
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lutving  receiTed  the  same  fish  knowing  them  to  have  been        Bxx 
stolen.  ,„  ^- 

The  prisoner  was  in  January^  1902,  in  the  employment  of  the    mallison. 

proeecators^  the  Ghimsby  and  North  Sea  Steam  Trawling  Com-        

pany  Limited,  as  master  or  '' skipper '^  of  the  fishing  smack        ^^^' 
Oasnopeia,  of  which  the  prosecators  were  the  owners.  Larceny— 

The  Cassiopeia  was  engaged  in  making  voyages  from  the  port  Fish  taken  at 
of  Ghrimsby  to  the  North  Sea  and  back  for  the  pnrpose  of  catch-        «^t 
ing  fish  for  the  prosecators,  who  sold  the  fish  on  the  return  of  jip^l^^XxUm 
the  vessel  after  each  voyage.     A  voyage  nsaally  lasted  from  hymaeterof 
aboat  ten  to  fourteen  davs.  amack— 

The  prisoner's  employment  was  for  a  term  of  six  months  from  Jrvantof 
the  commencement  thereof.  He  had  full  charge  and  control  of 
the  vessel  during  the  voyages,  and  he  was  paid  by  the  prose- 
cutors for  his  services  by  receiving  at  the  end  of  every  third 
voyage  (the  voyages  being  divided  into  sets  of  three  for  this 
purpose)  a  certain  proportion  of  the  net  profits  produced  by  the 
sale  of  the  fish  which  had  been  sold  by  the  prosecutors  at  the  end 
of  each  of  the  three  voyages. 

On  the  17th  day  of  January,  1902,  the  Cassiopeia,  with  the 
prisoner  in  charge  of  her  as  skipper,  left  the  port  of  Grimsby  on 
the  first  of  one  of  the  sets  of  three  voyages  to  the  North  Sea  and 
back. 

On  the  25th  day  of  January  she  was  returning  to  Grimsby 
with  a  cargo  of  fish  which  had  been  caught  by  the  prisoner  and 
the  crew  in  the  North  Sea  and  deposited  in  the  usual  receptacle 
provided  for  that  pnrpose  in  the  hold  of  the  vessel  and  called 
the  ^'  fish  magazine.^' 

On  the  same  25th  day  of  January  the  prisoner  took  the  vessel 
into  Bridlington  Harbour  and  there  sold  the  fish,  the  subject  of 
the  indictment.  He  did  not  account  for  the  proceeds  of  the 
sale  to  his  employers,  and  had  never  been  authorised  to  sell  fish 
during  the  continuance  of  a  voyage.  It  was  submitted  by  counsel 
for  the  prisoner  that  the  fish  had  never  been  in  the  possession  of 
the  prosecutors,  the  owners  of  the  smack,  that  the  prisoner  being 
captain  of  the  smack  had  the  fish  in  his  possession  properly  and 
lawfully  from  the  time  when  they  were  reduced  into  possession, 
and  that  therefore  there  was  no  evidence  on  which  the  prisoner 
could  be  convicted  of  larceny.  The  learned  recorder  overruled 
this  objection,  and  directed  the  jury  that  they  could  convict  the 
prisoner  on  the  first  and  second  counts  of  the  indictment  if  they 
were  satisfied  that  the  prisoner  took  the  fish  from  the  vessel  in 
Bridlington  Harbour  with  a  fraudulent  intention  to  convert  them 
to  his  own  use  and  benefit,  and  permanently  to  deprive  the  prose- 
cators of  their  property  in  them. 

The  jury  convicted  the  prisoner. 

The  question  for  the  opinion  of  the  Court  was.  Whether  there 
was  evidence  that  the  prisoner  took  the  fish  which  he  sold  at 
Bridlington  out  of  the  possession  of  the  prosecutors. 

Cracroft  for    the    prisoner. — ^The   fish    never    were    in    the 


206  CUtMlNAL    LAW    OASM. 

Bbx  possession  of  the  prosecntors.     They  were  in  the  possession  of  the 

^'  prisoner  as  skipper  of  the  smack  ;  and  consequently  there  was 

Mallison.  ^^  larceny^  for  the  possession  of  the  servant  is  not  the  possession 

of  the  master  :  {Waiters  case,  2  East  P.   C.  570  ;  R.  v.  Basely ^  2 

i»0l-  Leach  835;  AbrahaWa  case,  2  East  P.  C.  569;  2  Leach  824). 

Larceny—  ^g^^^  ^  fish  is/er«  naturas,  and  an  animal /eroB  natursB  mast  be 

Fish  taken  at  redaced  into  possession  before  it  can  be  the  subject  of  larceny : 

«««T  (S.  V.  Townly,  24  L.  T.  Rep.  517;  12  Cox  C.  C.  59;  L.  Rep. 

S^!^u^  1  C.  C.  315 ;  B.  V.  Fetch,  38  L.  T.  Rep.  788 ;   14  Cox  C.  C. 

by  iMMtw  of    1  lo) , 

smack—  A,  Moresby  White,  for  the  prosecution,  was  not  called  upon. 

.-?-!fr  /         Lord  Alvbrstonb,  C.J. — We  are  all  of  opinion  that  these  fish 

servant  oj  it'i  •  p    y  o    \  \  •% 

owner.  were  reduced  into  the  possession  of  the  owner  of  the  smack,  and 
that  therefore  the  prisoner  was  properly  convicted. 

Lawbance,  Weight,  Bruce,  and  Kennedy,  JJ.  concurred. 

Solicitors  for  the  prosecutors,  Hicks  and  8o7i8,  for  H.  E,  and 
jB.  Mason,  Great  Grimsby. 

Solicitors  for  the  prisoner,  Bead  and  Bloomer,  Great  Grimsby. 


CROWN  CASES  RESERVED. 

Saturday,  April  26,  1902. 

(Before  Lord  Alterstonb,  C.J.,  Lawrance,  Wright,  Bruce,  and 

Kennedy,  JJ.) 

Rex  v.  Frederioc  Walter  Hadwen  and  Alfred  Ingham,  (a) 

Practice, —  Evidence  —  Joint  indictment  —  Gross-examination  by 
fellow-prisoner — Evidence  of  person  charged — Criminal  Evi- 
dence  Act,  1898  (61  &  62  Vict.  c.  36),  s.  I. 

A  person  charged  with  an  offence  is  mode,  by  the  Criminid 
Evidence  Act,  1898  (61  ^  62  Vict.  c.  36),  s.  1,  a  competent 
rvitryessfor  the  defence.  The  effect  of  this  is  to  make  him,  if  he 
gives  evidence,  an  ordinary  witness  in  the  case,  and  therefore 
liable  to  be  cross-eaaamined  on  behalf  of  a  person  jointly  indicted 
with  him. 

THIS  case  reserved  for  the  opinion  of  the  Court  by  Ridley,  J. 
was  as  follows  : 
1 .  These  two  prisoners  were  jointly  indicted  before  me  at  the 

(a)  Reported  by  A.  A.  Bkthune,  Esq..  BarriBter-at-Law. 
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assizes  held  for  the  West  Riding  in  the  County  of  York,  at        Bnt 
Leeds,  and  tried  before  me  on  the  14th  and  15th  days  of  March,  •• 

1902,  apon  an  indictment  whereby  they  were  jointly  charged  in  waltbb 
thirty  connts  with  the  following  offences :  (a)  Offences  under  Hadwbn 
the  Debtors  Act,  1869,  s.  11,  snb-s.  10,  in  making  and  being  ^»^^j^™» 

privy  to  the  making   of   certain  false  entries   in    a   document        

relating  to   their   afiairs — namely,    a    certain    balance-sheet —        1902. 
within   four  months  before  the   presentation  of  a  bankruptcy        ~7  ^ 
petition  by  them,  with  intent  to  conceal  the  state  of  their  affairs.    Evidence^ 
(h)  Offences  under  sect.  13  of  the  same  Act  by  obtaining  credit  Joint  indieU 
under  false  pretences  in  incurring  a  debt  to  the  Halifax  and  ment—Crosi- 
Huddersfield  Union  Banking  Company,     (c)  Conspiring  together  '^y'^Xtr 
to  cheat  and  defraud  the  said  banking  company.  pruoner— 

2.  The   prisoners    had   for   many    years   before    their    trial     Criminal 
carried  on  business  in  co-partnership  as    silk   spinners,  ^^^^^^  i^^!!^i  f^o 
the  style  of  Hadwen  and  Sons,  at  Triangle,  near  Halifax,  and    vict.  c.  36, 
the  banking  account  of  the  firm  was  kept  with  the  Halifax  and        <•  i. 
Huddersfield  Union  Banking  Company. 

3.  Each  prisoner  pleaded  "  not  guilty  ^^  to  the  whole  of  the 
indictments,  and  was  separately  defended  by  counsel. 

4.  Upon  the  close  of  the  case  for  the  Crown,  each  prisoner 
elected  to  give  eyidence  upon  oath,  and  each  prisoner  then  gave 
evidence  exculpating  himself,  and  also  gave  evidence  against 
the  other  prisoner  who  was  charged  with  the  same  offences. 

5.  Counsel  on  behalf  of  each  prisoner  then  claimed  the  right 
to  cross-examine  the  other  prisoner  upon  the  evidence  given  by 
him  against  his  co-prisoner. 

6.  It  was  objected  and  contended  that  snch  cross-examination 
was  not  permissible,  and  I  upheld  that  contention,  and  excluded 
all  cross-examination  of  one  prisoner  on  behalf  of  the  other 
prisoner,  but  agreed  to  state  a  case  for  the  opinion  of  this 
Court. 

7.  The  jury  found  both  prisoners  guilty  upon  all  the  counts. 

8.  I  respited  sentence  and  let  the  prisoners  out  on  bail  to 
appear  at  the  next  general  gaol  delivery  for  the  county  of  York 
if  called  upon,  and  reserved  this  case  for  the  consideration  of  the 
Court. 

9.  The  question  for  the  opinion  of  this  Court  is  whether,  under 
the  above  circumstances,  counsel  for  one  prisoner  was  (as  he 
claimed)  or  was  not  entitled  to  cross-examine  the  other 
prisoner  upon  the  evidence  given  by  the  latter  upon  oath 
against  him. 

If  I  was  right  in  excluding  such  cross-examination,  the  con- 
▼iction  is  to  be  affirmed.     If  I  was  wrong  it  is  to  be  quashed. 

Tifidal  Atkinson,  K.C.  (with  him  Waugh)  for  Hadwen. — The 
learned  judge  should  have  allowed  the  cross-examination.  The 
Criminal  Evidence  Act,  1898,  s.  1,  makes  a  defendant  a  com- 
petent witness  for  the  defence,  and  being  a  witness  he  is  liable 
to  cross-examination.  His  position  if  he  goes  into  the  box  is 
analogous  to  that  of  a  respondent  giving  evidence  in  divorce 
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Bbx        proceedings^  and  it  was  held  by  the  Court  of  Appeal  in  Allen  y. 

FB.DERICK   ^^^^  "^  ^^^^  (^^  ^-  '^-  ^P-  '®* '  ^'^^*)  ^-  '^^^  *^**  *  3^^ 
Walter     ^^^  wrong  in  refusing   to   allow    a  co-respondent   to    cross- 

Hadwen     examine  a  respondent  who  had  given  evidence.      A  prisoner 
AND  Alfred  -^j^q  giyee  evidence  may  be  plractically  a  witness  for  the  prosecu- 
NGHAM.      ^^^^  1^  ^Y^^  ^^^    ^£  ^  co-defendant.     If  the  prisoner  confines 
1902.       himself  to  giving  evidence  in  his  own  defence^  a  prisoner  jointly 
— 7        indicted  might  have   no  right  to    cross-examine.      But   aliter 
R^S^nee^   where  the  effect  of  the  evidence  is  to  incriminate  the  co-defen- 
Joint  indict'  dant.     A  witness  called  for  the  defence  of  one  prisoner  is  liable 
fMnt^CroMt'  to  be   cross- examined  on  behalf  of  another  prisoner:   {Beg,  v. 
^hTf^w^  JBt^de^e,  6  Cox  C.  C.  458;  3  C.  L.  R.  440;  Dears.  431).     And 
prisoner—    ^  ^  case  under  the  Prevention  of  Cruelty  to  and  Protection  of 
Criminal     Children  Act,  1889  (52  &  53  Vict.  c.  44),  repealed  but  re-enacted 
iSdB^ltei^X^^^  Prevention  of  Cruelty  to  Children  Act,  1894  (57  &  58 
Viet,  c.  Is     Vict.  c.  41),  Wills,  J.  held  that  a  wife  giving  evidence  in  her 
8.1.    '    own  defence  must  be  treated  as  a  witness  in  the  case  of  her 
husband  jointly  indicted  with  her:  (Beg.  v.  Martin,   17   Cox 
0.  C.  36).      [Wbioht,  J.— Sect.  7  of  the  Act  of  1889  provides 
that  the  wife  may  be  called  as  '^  an  ordinary  witness  in  the 
case.'^]     That  was  done  to  get  rid  of  the  disability  of  the  wife, 
and  to  enable  her  to  give  evidence  for  or  against  her  husband. 
But  this  is  not  that  case,  for  the  person  charged  is  to  be  a  com- 
petent witness  for  the  defence  only  if  he  applies  to  be  called. 
But  his  evidence  may  be  evidence  incriminating  his  co-defen- 
dant. 

Scott'Fox,  K.C.  (with  him  R.  A.  Shepherd)  for  Ingham. — ^In 
Allen  V.  Allen  (sup.)  Lopes,  L.J.  applies  the  doctrine  there  dis- 
cussed to  the  case  of  a  co-defendanc,  and  refers  to  Lord  v,  Golvin 
(3  Drew,  222) .  Directly  he  gives  evidence,  a  defendant  becomes 
an  ordinary  witness,  and  may  say  anything  against  a  co-defen- 
dant. A  jury  may  be  charged  to  disregard  what  one  prisoner 
has  said  against  another  prisoner,  but  in  practice  the  effect  of 
the  evidence  would  remain  in  their  minds.  A  prisoner  can  only 
be  called  with  his  own  consent,  but  the  consent  of  his  co-defen- 
dant is  not  necessary.  The  case  of  the  Crown  must  always  be 
that  both  defendants  are  guilty,  and  it  is  quite  possible  that 
where  a  prisoner  inculpates  his  co-defendant  counsel  for  the 
Crown  would  not  cross-examine ;  it  is,  thereforei  necessary  that 
the  co-defendant  should  be  allowed  to  cross-examine.  Sect.  1^ 
sub-sect.  (/)  (iii.)  of  the  Criminal  Evidence  Act^  1898,  points  to  a 
cross-examination . 

Harold  Thomas  {Milvain  K.C.,  with  him)  for  the  Crown.— A 
prisoner  giving  evidence  in  his  own  defence  is  a  witness  for  the 
defence,  and  if  his  evidence  is  against  a  co-defendant,  that 
co-defendant  should  apply  to  the  Court  for  permission  to  cross- 
examine  him  as  a  hostile  witness.  If  in  giving  evidence  a 
person  charged  with  an  offence  asperses  the  character  of  a 
co-defendant  he  may  be  cross-examined  as  to  his  own  character. 
If  he  alleges  that  a  person  charged  with  him  has  conmiitted  an 
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offence — e.g.,  that  the  person  charged  with  him^  and  not  he^        Bsx 

destroyed  a  docament — ^he  may  be  cross-examined.     That  is  the  YBMomviaK 

case  provided  for  by  sect.  1  (/)  (iii.)-     But  in  each  of  these  cases  w^ltu 

ihe  cross-examination  permitted  is  a  cross-examination  by  the  Haowsn 
prosecution.      The  Criminal  Law  Amendment  Act,  1885  (48  A  ^^^^^^ 

49  Vict.  c.  69),  s.  20,  makes  a  person  charged  a  "competent        

witness,''  but  the  Criminal  Eyidence  Act,  1898,  s.  1,  enacts  that        190S. 

the  person  to  be  charged  is  to  be  a  *'  competent  witness  for  the  ^7^7 

defence,''  that  precludes  the  idea  of  a  cross-examination  by  a  Evidenne-^ 

co-defendant.  Joint  indict* 

Lord  Alvbestone,  C.J. — The  simple  question  is  whether,  where  ^•^^•^-Or^' 
two  persons  are  jointly  indicted  for  an  offence  and  one  elects  to    i,yfeUow' 
give    evidence,    as  he    may   under  sect.    1    of    the   Criminal    prinner^ 
Evidence  Act,  1898,  he  may  be  cross-examined  on  behalf  of  his  ™  ^?7T**^ .^ 
co-defendant.     It  is  not  disputed  that  he  can  be  cross-examined  iggg^^l  ^  62 
by  coansel  for  the  prosecution ;  the  only  question  is.  Can  he  be    Viet,  e.  36, 
cross-examined  by  counsel  for  the  other  prisoner  ?    If  the  statute        '•  ^* 
does  not  prevent  us  from  holding  that  he  can,  it  is  obvious  that 
it  is  in  the  interest  of  justice  that  he  should  be  liable  to  cross- 
examination.     Counsel  for  the  prosecution  might  not   think  it 
his  duty  to   cross-examine   strictly,   or   the    evidence    of    the 
co-prisoner  might  start    quite  a  new  point.      In  the  interest  of 
justice,  when  evidence  is  given  before  a  jury,  every  opportunity 
of  testing  it  should  be  given.      There  are  cases  in  which  the 
remarks  of  a  judge,  especially  in  a  long  trial,  would  lose  their 
effect.     In  the  case  of   Reg.  v.   Woods  and  May  (6  Cox  C.  C. 
224)  counsel  for  the  second  prisoner  had  special  rights  given  to 
him.    He  was  allowed  to  cross-examine  and  to  address  the  jury. 
In  the  case  oiBeg.  v.  Burdett  (6  Cox  C.  C.458)  it  was  expressly 
decided  that  a  defendant  might  cross-examine  witnesses  called 
for  the  defence  of  a  co-defendant,  and  I  think  that  the  reasoning 
of  Jervis,  C.J.  is    especially   useful,  because  that  learned  judge 
said  that  the  evidence  for  the  prisoner  became  tacked,  as  it  were, 
to  the  evidence  for  the  prosecution.     Knowing  the  clear  mind 
and  the  learning  of  the  judge,  it  is  clear  to  me  that  he  had  in  his 
mind  the  idea  that  evidence  once  given  would  not  be  disregarded. 
That  was  the  state  of  the  law  at  the  time  of  the  passing  of  the 
Criminal  Evidence  Act,   1898.      It  is  provided  by  that  statute 
that  the  prisoner  cannot  be  called  without  his  own  consent,  but 
I  think  that  it  did  occur  to  Parliament  that  a  prisoner  might  give 
evidence  which  would   incriminate  other  persons.     Sect.  1  (/) 
(iii.)  limits  the  liability  of  a  person  charged  who  has  elected  to 
give  evidence,  to  the  case  where  he  has  given  evidence  against 
another  person   charged    with    the   same   offence.      Now,   the 
common  and  ordinary  case  of  a  person  giving  evidence  against  a 
co-defendant  is  where  several  persons  are  charged  together,  and 
there  is  a  strong  temptation  for  each  to  endeavour  to  exculpate 
himself  by   incriminating   the  others.     Speaking  for  myself,  I 
think  that  if  it  was  intended  to  exclude  a  cross-examination  by  a 
co-defendant,  it  would  have  been  so  expressly  enacted.     That 

VOL. 
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does  not  qnite  dispose  of  the  matter.     If  a  general  cross-exami- 

__   ^'  nation  is  to  be  allowed,  it  is  said  that  the  cross-examination  must 

Waltkb     ^®  ^7  ^^^  prosecution  only^  and  not  on  behalf  of  a  prisoner.  But 

Hadwbn     Jervisj  C.J.  and  the  whole  Court  thought  cross-examination  should 

AND  Altrsd  be  allowed,  because  when  a    prisoner    has  given  eridence   he 

f^^'     becomes  a  witness  for  the  prosecution.     I  think  tbat  must  be 

1902.        right  not  only  on  that  principle,  but  because  the  prisoner  has 

— T        given  evidence  against  another  person,  and  should  therefore  be 

Ev^Mce^   liable  to  cross-examination  on  behalf  of  that  person. 

Mnt  indict-         LaWBANCB,  J. — I  COncur. 

mmit'-CroMS'       WEIGHT,  J. — The  only  question  is  whether  the  evidence  which. 
*ji'/eHow^  a  prisoner  has  given  in  his  own  defence  is  legally  admissible  to 
prMOfMT—    inculpate  another  defendant,  because  if  it  is  it  follows  that  he  is 
Criminal     liable  to  be  cross-examined  by  his  co-defendant.     I  find  nothing 
f^^^j^j'g'inthe  Act  except  sect.  1    (/)  (iii.)  that  tends  to  abrogate  the 
Vict,  c.  96,    ordinary  rule  (see  Beg.  v.  Payne,  26  L.  T.  Rep.  41 ;  12  Cox  C.  C. 
t.l.         118;  L.  Rep.  1  C.  C.  849;  Allen  v.  Allen,  sup.)  that  what  one 
defendant  says  should  not  be  admissible   as   evidence  against 
another  defendant,  founded  on  the  obvious  temptation  to  one  co- 
defendant  to  endeavour  to  shift  the  blame  on  to  his  co-defendant. 
If  this  rule  is  abrogated,  I  agree  with  the  judgment  of  my  Lord. 
Bkuce,  J. — I  concur. 
Kennedt,  J. — 1  agree. 

Solicitors  :  Solicitor  to  the  Treasury ;  for  the  defendant 
Hadwen,  Van  Sandau  and  Oo.,  for  Mills  and  Co,,  Huddersfield ; 
for  the  defendant  Ingham,  Helliwell,  Harby,  and  Co.,  for  Jubb, 
Booth,  and  Helliwell,  Halifax. 


KING^S  BENCH  DIVISION. 

Nov.  25,  1901,  and  Jan.  28,  1902. 

(Before  Wills,  J.  at  Manchester  Assizes.) 

Mee  v.  Cruikshank.   (a) 

False  imprisonment — Detention  of  prisoner  after  acquittal — 
Oovemor  of  prison — Legal  custody  of  prisoner  during  trial — 
Liability  of  governor  for  illegal  act  of  warder — Prison  Act, 
1865  (28  ^  29  Vict.  c.  126),  ss.  58,  6S— Prison  Act,  1877 
(40  ^41  Vict.  c.  21),  ss.  5,  35 — Prison  Bulesfor  Local  Prisoyis 
of  April,  1899,  rr.  103,  124. 

The  legal  custody  of  prisoners  when  at  the  place  of  trial  and 

(o)  Reported  by  W.  W.  Ors,  Esq.,  Barrister-at-Law. 
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dwring  actual  trial  in  Cowrt  is  in  the  governor  of  the  gaol  from        Mbb 
which  they  have  come,  or  from  which,  if  bailed,  they  would  have  ^' 

come  if  they  had  not  been  bailed,  as  the  effect  of  the  Prison  Act,    *^™^^*^- 

I  1865^  and  the  subsequent  legislation  has  been  to  transfer  such        1902. 

custody  from  the  sheriff  to  the  gaoler ;  and   consequently,  if,        ~ — 
after  a  prisoner,  whether  he  has  come  from  the  prison  or  having  if^nrUonment 
been  admitted  to  bail  hus  surrendered  in  Court  to  take  his  trial,   -^DetetUian 
h<is  been  tried,  acquitted,  and  ordered  to  be   discharged,   the    <>/  prisoner 
warders  u/nlawfully  detain  him,  the  governor  of  the  prison  is  ^^^^q^^^^^} 
responsible  for  the  illegal  a^t  of  the  warders,  although  he  may      priwm«r 
not  have  been  present  in  Court  or  have  ordered  or  directed  it.        dvHng  trial 
The  plaintiff  was  committed  to  quarter  sessions  on  a  charge  of  --^<>^«*^^ 
felony  ;  he  wa^  admitted  to  bail,  he  surrendered,  took  his  trial,  Liabiuty  for 
and  woA  acquitted,  and  was  ordered  by  the  chairman  of  the  act  of  warder 
Court  to  be  discharged ;  whereupon  the  warders  who  were  in    Z7^^  ^- ^^ 
charge  of  the  prisoners  for  trial,  instead  of  allowing  the  plaintiff    „^  68  08  • ' 
to  go,  took  him  to  the  cells  below  the  Court  and  detained  him  for  40  4*  41  Vict, 

I  a  considerable  time,  and  questioned  him  as  to  his  age,  parentage,  ^-  2^»  "•  ^»  ^^• 

and  other  particulars,  and  noted  down  his  answers  in  a  book, 
and  afterwards  allowed  him  to  go.  The  governor  of  the  prison 
from  which  the  plaintiff  would  have  come  if  he  had  not  been 
bailed  was  not  present  in  Court,  and  the  unlawful  detention  by 
the  warders  was  not  by  his  orders  or  directions.  In  an  action 
for  false  imprisonment  ax/ainst  the  governor : 
Held,  that  the  legal  custody  of  the  plaintiff  after  he  had  surren^ 
dered  and  during  his  trial  wa^  in  the  governor  of  the  prison,  and 
that  the  governor,  whose  duty  it  was  to  see  that  the  plaintiff  wa^ 
properly  discharged  after  acquittal,  was  responsible  for  the  illegal 
Q/^ts  of  the  warders  in  so  detaining  the  plaintiff, 

FURTHER  consideration  by  Wills,  J.  at  Manchester,  in  an 
action  tried  before  him  with  a  special  jury  at  the  Manchester 
Assizes  on  the  llth  day  of  November. 

The  action,  which  was  originally  brought  in  the  Manchester 
County  Court,  but  was  removed  by  certiorari  to  the  High  Court, 
was  brought  by  the  plaintiff,  John  Mee,  an  infant  suing  by  his 
father,  against  the  defendant,  Robert  Cruikshank,  the  governor 
of  His  Majesty's  prison  at  Strangeways,  Manchester,  to  recover 
50L  damages  for  an  alleged  false  imprisonment. 

The  statement  of  claim  alleged  that  on  the  15th  day  of  April, 
1901,  the  plaintiff  having  entered  into  recognisances  to  appear 
and  take  his  trial  at  the  quarter  sessions  to  be  held  at  Strange- 
ways,  Manchester,  did  so  appear  and  was  tried  and  acquitted  and 
discharged ;  and  that  after  his  acquittal  and  discharge  the  defen- 
dant by  his  servants  or  agents,  or  persons  under  his  control, 
wrongfully  assaulted  and  falsely  imprisoned  the  plaintiff  and 
detained  him  for  a  long  time,  and  searched  and  examined  him 
and  recorded  in  a  book  certain  distinctive  marks  personal  to  the 
plaintiff. 

The  defendant  in  bis  defence  said  {inter  alia)  that  he  was  the 

p  2 


212  OBIMIKAL  LAW  0A8B8. 

Mix        governor  of  His  Majesty's  prison  at  Strangeways^  Manchester, 
*•  and  was  appointed  such  by  the  Home  Secretary  under  the  pro- 

■  visions  of  sect.  5,  sub-sect.  2,  of  the  Prison  Act,  1877  ;  that  the 

1902.       warders  of  the  prison  were  not  appointed  by  him,  and  that  he 

~~        had  no  power  to  dismiss  them,  nor  did  he  pay  them ;  that  he  did 

imprUonment  ^^^  after  the  acquittal  and  discharge  of  the  plaintiff,   by  his 

—Detention  servants,  agents,  or  persons  under  his  control,  do  the  acts  com- 

of  prisoner   plained  of,  and  that  after  such  acquittal  and  while  the  plaintiflE 

^CiMeoiv  p/  ^^®  ^^  lawful  custody  a  warder  in  charge  of  him  asked  him 

priioner     certain  questions  and  wrote  down  his  answers  thereto,  and  at 

during  trial  the  same  time  noted  down  from  observation  a  description  of  the 

"T^^^*J^^   plaintiffs  personal  appearance,  Ac;  and  the  defendant  denied 

Lidbtlityfor  that  the  acts  complained  of  were  done  by  him  or  by  his  order  or 

act  of  warder  authority. 

wV  ^126  ^^^  facts  as  proved  at  the  trial  were  these  :  The  plaintiff,  who 
88.  68,  cs ;'  wa^  a*  carter  and  was  about  twenty  years  of  age,  was  arrested  on 
40  4*  41  Vict,  a  charge  of  stealing  a  sack  of  oats  at  Eccles  in  April.  He 
c.2l,M.  5, 35.  elected  to  be  tried  by  a  jury,  and  he  was  accordingly  committed 
for  trial  to  the  quarter  sessions  to  be  held  at  Manchester.  He 
was  then  released  on  bail,  and  at  the  quarter  sessions  he  surren- 
dered, pleaded  not  guilty,  was  tried  and  was  acquitted,  where- 
upon the  chairman  of  quarter  sessions  directed  him  to  be 
discharged.  At  the  time  the  jury  returned  their  verdict  the 
grand  jury  had  not  been  discharged.  After  the  plaintiff  had 
been  acquitted  aud  the  chairman  of  quarter  sessions  had  ordered 
hiTn  to  be  discharged,  the  warder  in  charge  of  the  plaintiff, 
instead  of  discharging  him,  took  him  to  the  cells  below  the 
Court  and,  according  to  the  plaintiff's  account,  he  was  locked  in 
a  cell  and  detained  there  for  about  an  hour,  but,  according  to 
the  warder's  account,  for  only  a  quarter  of  an  hour;  shortly 
afterwards  another  warder  came  with  a  book  and  questioned  the 
plaintiff  as  to  his  age,  place  of  birth,  trade,  religion,  residence, 
the  address  of  his  father,  and  other  particulars,  and  his  answers 
thereto,  and  a  description  of  the  plaintiff's  personal  appearance 
and  characteristics  were  noted  down  in  a  book.  The  warder 
then  left,  but  returned  in  a  few  minutes  and  gave  the  plaintiff 
some  articles  which  had  been  taken  from  him  before  his  trial. 
The  plaintiff  was  then  taken  to  the  chief  warder  in  Court,  when  he 
was  allowed  to  go. 

He  then  brought  the  present  action  for  assault  and  false 
imprisonment  against  the  governor  of  the  prison.  The  governor 
of  the  prison  was  not  present  in  Court  at  the  trial  of  the  plaintiff, 
and  the  alleged  detention  of  the  plaintiff  was  not  by  him  or  by 
his  orders  or  directions.  The  jury  found  a  verdict  for  the 
plaintiff,  and  awarded  him  501.  damages,  and  the  question  of 
law  as  to  the  liability  of  the  governor  for  the  acts  of  the  warders 
was  then  reserved  by  the  judge  for  further  consideration. 

The  Prison  Act,  1865  (28  &  29  Vict.  c.  126),  provides  : 

(Sect.  4.  "  Prison  "  shall  mean  gaol,  house  of  correction,  bridewell|  or  penitentiary ; 
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it  ahall  also  include  the  airing  grounds  or  other  {^onnds  or  huildings  occnpied  by  Mbb 

prison  oflScers  for  the  nse  of  the  prison  and  oontignons  thereto ;  "  gaoler  "  shidl  mean  ^, 

gOTemor,  keeper,  or  other  chief  officer  of  a  prison.  Cbuikbhamk. 

Sect.  58.  ETsry  prisoner  confined  in  a  prison  shall  be  deemed  to  be  in  the  legal  _. 

custody  of  the  gaoler,  provided  that  nothing  in  this  Act  contained  shall  aCFect  the         1902. 

jurisdiction  or  responsibility  of  the  sheriff  in  respect  of  prisoners  under  sentence  of  

death,  or  his  jurisdiction  or  control  over  the  prison  where  such  prisoners  are  confined,         JViUe 
and  the  officers  thereof,  so  far  as  may  be  necessary  for  the  purpose  of  carrying  into  i/nypriionmmii 
effect  the  sentence  of  death,  or  for  any  purpose  relating  thereto ;  and  in  any  prison   _i)e(^ntion 
in  which  sentence  of  death  is  required  to  be  carried  into  effect  on  any  prisoner,     gf  prisoner 
whether  such  prison  is  or  not  the  common  gaol  of  the  county,  the  sheriff  shall,  for  the  ^a^  aeguittal 

purposes  of  carrying  that  sentence  into  execution,  be  deemed  to  have  the  same  juris-   Cuttody  of 

diction  with  respect  to  such  prison  as  he  has  by  law  with  respect  to  the  common  gaol       pr%§an^ 
of  a  county,  or  would  have  had  if  this  Act  had  not  passed.  during  trial 

Sect  63.  A  prisoner  may  be  brought  up  for  trial,  and  may  be  removed  by  or  under     Oovertior 

the  direction  of  the  gaoler  from  one  prison  to  another,  or  from  one  place  of  confine-    ^y  <nri$(m 

ment  to  another,  to  which  such  prisoner  may  be  legally  removed,  for  the  purpose  of   jr^^^u^^  /^ 
being  tried  or  undergoing  his  sentence,  and  no  prisoner  whilst  in  the  custody  of  a  ^^^  ^«  toarder 

gaoler  shall  be  deeraMl  to  have  escaped,  although  he  may  be  taken  into  different  juris-     gg  a  20 

dictions  or  different  places  of  confinement.  y-^  ?\2^ 

The  Prison  Act,  1877  (40  &  41  Vict.  c.  21),  provides  :  40*//!  rti. 

Sect.  5.  Subject  as  in  this  Act  mentioned— (2)  The  appointment  of  all  officers,  and  ^-  ^^>  "*  ^*  ^^' 
the  control  and  safe  custody  of  the  prisoners  in  the  prisons  to  which  this  Act  applies ; 
also  all  powers  and  jurisdiction  at  common  law  or  by  Act  of  Parliament  or  by  charter 
vested  in  or  exercisable  by  prison  authorities  or  the  justices  in  sessions  assembled,  in 
relation  to  prisons  or  prisoners  within  their  jurisdiction,  shall,  on  and  after  the  com- 
mencement of  this  Act,  be  transferred  to,  vested  in,  and  exercised  by  one  of  Her 
Majesty^s  principal  Secretaries  of  State,  in  this  Act  referred  to  as  the  Secretary  of 
State. 

Sect  85.  The  officers  attached  to  prisons  at  the  time  of  the  commencement  of  this 
Act  (in  this  Act  referred  to  as  existing  officers  of  a  prison)  shall  hold  their  offices  by 
the  same  tenure,  and  upon  like  terms  and  conditions,  as  if  this  Act  had  not  passed, 
and  shall  receive  salaries  of  not  less  amount  than  those  which  they  have  hitherto 
received.  Such  existing  officers  as  aforesaid  may  be  distributed  amongst  the  several 
prisons  to  which  this  Act  applies  in  such  manner  as  may  be  directed  by  the  Secretory 
of  Stote,  and  they  shall  perform  such  duties  as  they  may  be  required  to  perform  by 
the  said  Secretary  of  Stote,  so  that  such  duties  are  the  same  or  analogous  to  those  they 
performed  previously  to  the  commencement  of  this  Act,  and,  subject  as  aforesaid,  they 
shall  perform  the  same  duties  as  nearly  as  may  be  as  they  are  performing  at  the  time 
of  the  commencement  of  this  Act. 

The  Prison  Act,  1898  (61  &  62  Vict.  c.  41),  provides  : 

Sect  2  (1).  The  Secretory  of  Stote  may  make  rules  (in  this  Act  called  prison  rules), 
for  the  government  of  local  prisons  and  convict  prisons,  and  may  thereby  regulate 
among  other  things — (a)  any  matter  dealt  with  by  the  regulations  in  schedule  1  to 
the  Prison  Act,  1865 ;  and  (6)  any  mattor  which  under  this  Act  may  be  regulated  by 
prison  rules. 

The  Prison  Rules,  dated  the  21st  day  of  April,  1899,  made  by 
the  Secretary  of  State  under  the  above  Act,  which  came  into 
operation  on  the  1st  day  of  May,  1899,  provide  : 

Rule  103.  All  officers  of  the  prison  shall  obey  the  directions  of  the  governor, 
subject  to  the  prison  rules,  and  all  subordinato  officers  shall  perform  such  duties 
as  may  be  directed  by  the  governor,  with  the  sanction  of  the  commissioners,  and  the 
duties  of  each  subordinato  officer  shall  be  inserted  in  a  book  to  be  kept  by  him. 

Rule  124.  The  governor  shall  strictly  conform  to  the  law  relating  to  prisons  and  to 
the  prison  rules,  and  shall  be  responsible  for  the  due  observance  of  them  by  others. 
He  shall  observe  the  conduct  of  the  prison  officers,  and  enforce  on  each  of  them  the 
due  execution  of  his  duties,  and  shall  not  permit  any  subordinato  officer  to  be 
employed  in  any  private  capacity,  either  for  any  other  officer  of  the  prison  or  for  any 
prisoner. 

Rule  125.  The  governor,  in  case  of  misconduct,  may  suspend  any  subordinato 
officer,  and  shall  report  the  partioolars  without  delay  to  the  commissioners. 
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Mm  Nov.    25. — Shee,   K.C.   [EdmuTid   Sutton  with  him)  for  the 

^^     ^*  defendant. — The  question  is  whether  the  relationship  in  which 

'  the  governor  of  the  prison  stood  to  the  warders  was  such  as  to 

1902.        make  the  governor  liable  for  the  illegal  acts  of  the  warders.     If 
"-"        there  were  any  illegality  committed   by   the  warder  then  the 
wnpTt«<mm«i«  ^^'''^©r  and   not  the   governor  would   be  liable.     Even  if  the 
—Detention  plaintiff  had  been  in  the  legal  custody  of  the   governor^    the 
of  prisoner    governor  would  not  be  liable  for  any  illegal  act  done  by  the 
z!!cuetodvf  ^^^^^^'     "^^  warder  was  not  authorised  to  do  an  illegal  act,  and 
prison&r      even  if  the  illegal  act  of  the  warder  had  been  done  in  the  gaol 
during  trial  itself  the  govemor  would  not  have  been  responsible  unless  he 
--Qovemor   j^g^  ordered  it,  or  had  been  present  and  had  sanctioned  it.     Even 
Liability  for  ^  ^^^  govemor  as  gaoler  had  appointed  the  warder  to  act  as 
act  of  warder  gaoler  in  Court,  that  could  only  have  been  an  employment  of  the 
v^i^ ^ilfi    ^ar^Gr  ^o  ^o  t^®  work  lawfully.     It  could  not  have  been  an 
M.  68  63  •'   employment  of  the  warder  to  do  the  work  unlawfully  or  illegally^ 
40  4-  41  Vi^t.  and  if  in  carrying  out  the  work  the  warder  had  acted  illegally  the 
c.  21, 88, 5, 35.  governor  would  not  have  been  liable.     The  plaintiff  had  been 
acquitted  and  discharged,  and  it  was  the  warder^s  duty  to  dis- 
charge him.     Instead  of  doing  his  duty  he  detained  and  took  him 
to  the  cells  below  and  questioned  him.     These  were  acts  done  by 
the  warder  after  his   duties   as   warder   to   the  govemor   had 
ceased;  and  clearly  the  govemor  cannot  be  held  responsible  for 
such  acts.     [Wills,  J. — ^The  warrant  of  commitment  says  that 
the  prisoner  is  committed  to  the  custody  of  '^the  gaoler  and 
keeper  of  the  house  of  correction  ^^  to  *'  safely  keep  him  until  he 
shall  be  thence  delivered  by  due  course  of  law.''     That  would  be 
a  strong  argument  to  show  that  the  prisoner  committed  for  trial 
was  in  the  custody  of  the  gaoler.]     That  might  be  so  if  the 
prisoner  came  direct  from  the  gaol ;  but  it  would  not  apply  to 
prisoners  out  on  bail  who  are  not  in  the  statute  described  as 
*'  prisoners.''     [Wills,  J. — ^As  soon  as  a  prisoner  who  is  out  on 
bail  surrenders  he  must  be  in  the  custody  of  somebody ;  it  would 
seem  to  me^that  he  must  be  in  the  same  custody  as  he  would 
have  been  in  if  he  had  been  in  custody  all  the  time  and  had  not 
been  out  on  bail,  and  if  he  had  not  been  out  on  bail,  he  would  have 
been  in  the  custody  of  the  gaoler.     That  would  seem  to  show  that 
the  jurisdiction  of  the  gaoler  is  the  same  in  the  case  of  a  prisoner 
who  has  surrendered  to  his  bail  as  in  the  case  of  a  prisoner  who 
has  not  been  on  bail.]     When  he  surrenders  he  is  then  in  the 
custody  of  the  ^'proper  officer  of  the  Court,"  and  the  officers  in 
Court  are  not  gaolers  in  the  same  sense  as  when  they  are  in 
the  prison.     The  '^  proper  officer  of  the  Court "  probably  means 
the  warder  in  the  dock,  and  as  the  plaintiff  could  not  be  said  to 
be  a  ^^  prisoner,"  the  governor,  even  if  present  in  Court,  could 
not  have  the  custody  of  him  as  governor  of  the  gaol,  but  only  as 
an  officer  of  the  Court ;  and  as  the  warder  could  only  have  had 
the  custody  of  the  plaintiff  as  gaoler  or  officer  of  the  Court,  and 
could  have  had  no  relationship  in  that  capacity  to  the  governor 
as  govemor  of  the  prison,  the  governor  cannot  be  responsible  f<»r 
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the  illegal  acts  of  the  warder.     At  the  time  of  the  detention  the        Mbi 
grand  jury  had  not  been  discharged,  and  until  their  discharge  *• 

the  plaintiff's  detention  was  justified.     He  referred  to  the  Prison  ^^'^""^^^* 
Acts,  1865  and  1877,  and  the  Standing  Rules  for  Local  Prisons,        1902. 

drawn  np  by  the  Home  Office,  and  dated  the  21st  day  of  April,        

1899.  imp^ment 

C,  H.  M,  Wharton  for  the  plaintiff. — By  the  terms  of  a  commit-   -^Detmtum 
ment  warrant  a  prisoner  is  committed  to  the   custody  of  the    of  prisoner 
governor  of  the  gaol.     When  a  prisoner  is  admitted  to  bail  the  '^cModu^ 
warrant  is  for  the  time  being  suspended,  but  when  he  surrenders      prUonsr 
the  warrant  is  again  in  force  and  the  prisoner  is  in  the  same   during  trial 
custody  as  before;  as,  when  he  surrenders  to  his  bail,  he  must  —^'J^^^^*^ 
surrender  to  the  same  person  to  whom  the  warrant  was  originally  LtoWWty/or 
made  out — that  is,  to  the  governor  of  the  prison,  the  gaoler,  act  of  wardsr 
The  act  done  by  the  warder  was  an  act  done  by  him  in  the  ST^^  f^|J 
interests  of  the  gaoler.     The  gaoler  is  made  responsible  by  the     *^  53  03 .' 
Acts  of  Parliament,  and  he  is  responsible  for  the  acts  of  his  40  if  41  Vict. 
agents,  the  warders,  and  by  the  regulations  it  is  the  duty  of  the  c  21,m.  5,35. 
gaoler  to  see  that  those  regulations  are  properly  carried  out. 
The  relationship  between  the  governor  and  the  warder  is  similar 
to  that  of  principal  and  agent,  for  the  warder  is  bound  .to  obey 
the  governor,  whose  subordinate  officer  he  is.     The  dock  and 
place  where  prisoners  are  kept  for  trial  are  clearly  parts  of  the 
prison ;  and,  if  so,  the  plaintiff  was  confined  within  the  prison 
and  was  in  the  legal  custody  of  the  gaoler,  who  is  therefore 
responsible  for  the  illegal  acts  done  by  the  warders.     [Wills,  J. 
The  case  is  one  of  very  great  importance,  and  I  must  consider  it 
carefully.] 

Cv/r,  adv.  vult. 
Jan,  28. — ^Wills  J.  at  Manchester  read  the  following  judg- 
ment :  The  plaintiff  was  committed  to  the  quarter  sessions  holden 
at  Strangeways,  Manchester,  in  April,  1901,  on  a  charge  of 
felony.  He  was  admitted  to  bail,  surrendered,  took  his  trial, 
and  was  acquitted,  whereupon  the  chairman  of  quarter  sessions 
directed  that  he  should  be  discharged.  He  was,  however,  taken 
by  the  warders  of  the  gaol  to  the  cells  below  the  Court,  and  was 
there  detained  until  a  warder  had  questioned  him  as  to  his  name, 
parentage,  and  a  number  of  particulars,  and  had  taken  a  note  of 
his  answers  and  also  of  his  personal  and  physical  characteristics. 
The  detention  occupied,  according  to  the  warders,  a  quarter  of 
an  hour,  according  to  the  plaintiff,  an  hour.  He  was  then 
allowed  to  depart.  The  defendant  is  the  governor  of  the  gaol  at 
Strangeways.  He  was  not  present  at  the  trial  of  the  plaintiff, 
being  engaged  elsewhere  on  duties  connected  with  his  office ;  and 
the  detention  of  the  plaintiff  was  actually  effected  not  by  him  or 
his  orders,  but  by  the  warders  who  were  in  charge  of  the 
prisoners  who  had  to  take  their  trials.  The  jury  assessed  the 
damages  for  the  plaintiff^s  detention,  and  for  the  indignity  to 
which  he  was  subjected,  at  50Z.  The  question  I  have  to  decide  is 
whether  the  defendant  is  liable  for  the  acts  of  the  warders.     They 
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are  not  his  seryants.     He  cannot  either  appoint  or  dismiss  them^ 
c       ''ham    *^d  li©  <1o©s  not  pay  them.     Their  duties  are  regulated  bj  Act  of 

'  Parliament  and  by  rales  made  nnder  statatory  authority.    It  is, 

1902.       therefore,  not  a  case  in  which  the  rules  as  to  the  liabilitv^  of  a 
ZT         master  for  the  acts  and  defanlt  of  his  servants  apply,  and  the 
ifg^priBonmmt  liability  of  the  defendant,  if  it  exist,  must  depend  upon  the  status 
--DetMHon  of  the  gaoler  in  respect  both  of  the  officers  of  the  prison  and  the 
hJT^^^^ijiI  P^^s^^®^*     The  first  step  in  the  inquiry  appears  to  me  to  be  to 
^lZ^!^^  of  ascertain  in  whose  custody  are  prisoners  when  actually  upon 
pn$on»r     their  trial.     At  common  law  the  custody  of  all  prisoners  commit- 
iiwrvng  trial  ted   for  trial  or   convicted  of  indictable   offences   was   in   the 
^^^^   sheriff :  (see  4  Edw.  3,  c.  10,  and  the  references  to  him  in  19 
X^ta5aiiy/or  Hen.  7,  c.  10;  24  Geo.  3,  c.  54,  s.  6,  c.  56,  s.  8;  and  31  Geo.  3, 
«ce  o/ wardtr  c.  46,  s.  8).     The   gaoler  was  his   officer.     I   cannot  find  any 
^?^c^l26    ^^'^^^^  authority  that  the  prisoner  during  his  trial  was  still  in 
«f.  ssi  68 1  tte  custody  of  the  sheriff,  but  neither  can  I  find  any  trace  of 
40  ^41  Vict,  authority  for  the  proposition  that  he  was  in  the  custody  of  any- 
c.  21,  M.  6, 86.  Qjj^  gjgg      ijijjQ  inconvenience  of  a  shifting  right  to  the  custody 
of  the  prisoner  would  be  very  great,  and  I  cannot  suppose  that 
at  common  law  anything  of  the  kind  took  place.     The  gaol  was 
in  old  times  the  only  public  establishment  for  the  imprisonment 
of  persons  committed  on  remand,  or  for  trial,  or  under  sentence, 
and  the  gaoler  the  only  principal  officer  appointed  to  keep  such 
prisoners  in  ward;  he  was  appointed  by  the  sheriff  and  paid 
either  by  the  sheriff  or  by  the  fees  he  was  entitled  to  take  from 
prisoners.     i^Y  degrees  other    kinds   of  prisons  for   convicted 
offenders  were   constitnted   by   Acts   of  Parliament  under  the 
names  of  bridewell,  houses  of  correction,  and  penitentiaries,  and 
statutes  have  been  passed  from  time  to  time,  especially  within  the 
last  one  hundred  and  fifty  years,  to  regulate  the  mode  of  appoint- 
ment and  remuneration  of  gaolers  and  of  the  keepers  of  the 
other  prisons  I  have  mentioned :  (see,  for  example,  24  Geo.  3, 
c.  54,  B.  20 ;  31  Geo.  3,  c.  46,  s.  1),  but  no  Act  affecting  the  legal 
custody  of  persons  confined  in  the  common  gaol  was  passed  until 
28  &  29  Vict.  c.  126  (the  Prison  Act,  1865),  and  up  to  that  time 
the  custody  of  such  persons  was  in  the  sheriff.     By  sect.  58  of 
that  Act,  every  person  confined  in  a  prison  is  to  be  deemed  to  be 
in   the   legal   custody   of   the  gaoler,  except  prisoners  left  for 
execation,   as   to  whom  the  authority  and  jurisdiction   of   the 
sheriff  remains  unaltered.     It  follows  that,  with  this  exception, 
prisoners  in  a  prison  are  no  longer  in  the  custody  of  the  sheriff. 
^^  Prison ''  is  defined  by  sect.  4  to  mean  a  *^  gaol,  house  of  correc- 
tion,   bridewell,    or     penitentiary,'*    and    *' gaoler**    to    mean 
*'  governor,  keeper,  or  other  chief  officer  of  a  prison.**     Sect.  58 
therefore    applies   to    persons    under    remand,    committal,    or 
sentence,  and  in  one  of  the  classes  of  prisons  enumerated.     It 
does  not  touch  the  detention  of  a  prisoner  on  the  way  from  a 
prison  to  the  place  of  trial,  nor  during  the  period  when  he  is  at 
the  place  of  trial  but  untried,  or  during  trial.     By  sect.  62  the 
sheriff  is  relieved  of  the  duty  of  preparing  and  delivering  to  the 
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judges  of  assize,  or  to  the  justices  in  quarter  sessions,  a  calendar        Msa 
of  the    prisoners    in     custody    for    trial    at   such    assizes    or  ^^     *• 

sessions,  and  this  duty  is  cast  upon  the  gaoler.     By  sect.  63  a        

prisoner  may  be  *'  brought  up  for  trial '' — the  expression  is  in  the        1902. 

Act — ^and  may  be  removed  by  or  under  the  direction  of  the  gaoler        —" 

from  one  prison  to  another,  or  from  one  place  of  confinement  to  imprxBonment 

another  to  which  such  person  may  be  legally  removed  for  the   ^D«tmU%on 

purposes   (amongst  others)   of  being  tried,  and    whilst   in  the    of  prisoner 

custody  of  a  g^ler  shall  not  be  deemed  to  have  escaped,  although  '^[l^^^todya? 

he  may  be  taken  into  different  jarisdictions  or  different  places  of     priaaner 

confinement.     I  have  been  unable  to  find  any  other  statutory  dwring  trial 

authority   for  the   detention   of  prisoners   at    and    within    the    T^?^J[|^ 

precincts  of  the  Court  houses  at   which   they   take  their  trial.  Liahiiiiyfar 

Bat  the  practice  of  detaining  prisoners  at  such  places  immediately  act  of  wardmr 

before  and  after  trial  is  as  old  as  any  part  of  our  legal  history,    ~^  ^^^ 

and  I  cannot   doubt  that  the  cells  attached  to  a  Court-house    ««.  58,63;' 

where  criminal  jastice  is  regularly  administered,  and  the  dock  40  ^  41  Vict 

itaelf  in  the  Court,  are  places  of  confinement  to  which  prisoners  «.  21,  «.  6,35, 

committed  for  trial  may  be  legally  removed  for  the  purpose  of 

being  tried.     The  gaoler,  therefore,  of  the  prison  to  which  an 

untned  prisoner  is  committed  may  order  his  removal  to  the  cells 

attached  to  the  Court-house  and  to  the  dock  for  the  purpose  of 

being  tried.     The  expression  "  brought  up  for  trial  "  must  cover 

appearance  in  the  dock.     By  40  &  41  Vict.  c.  21  (the  Prison  Act, 

1877),  B.  5,  the  control  and  safe  custody  of  the  prisoners  in  the 

prisons  to  which  the  Act  applies,  was  transferred  to  the  Secretary 

of  State.     I  do  not,  however,  think  that  the  Act  meant  to  alter  the 

status  of  the  gaoler  in  respect  of  the  prisoners.     The  expression 

used  is  that  the  '^  control  and  safe  custody "  of  the  prisoners 

shall  be  vested  in  the  Secretary  of  State.     I  think  the  intention 

was  to  give  him  a  general  supervision  and  superintendence,  and 

not  to   restrict   the   legal   right   of   the   gaoler   to  confine  his 

prisoners.     The  section  applies  not  only  to  the  transfer  of  the 

''  safe  custody  ^'  of  prisoners^  but  to  that  of  the  appointment  of  all 

officers  in  prisons  and  the  powers  of  various  prison  authorities. 

Sect.  35  provides  in  express  terms  that  the  officers  attached  to 

prisons  shall  hold  their  offices  by  the  same  tenure  and  upon  the 

like  terms  and  conditions  as  if  the  Act  had  not  been  passed,  and 

that  subject  to  the  orders  of  the  Secretary  of  State  requiring 

them  to  perform  any  duties  analogous  to  those  already  performed 

by  them,  they  shall  perform  the  same  duties  as  nearly  as  may  be 

as  they  were  performing  before  that  Act  was  passed.     So  far  as 

this  case  is  concerned,  the  term  "  prison  ''  in  this  Act  bears  the 

same  meaning  as  in  the  Act  28  &  29  Yict.  c.  126,  above  cited. 

The  same  Act  gave  the  Secretary  of  State  power  to  make  rules ; 

amongst  other  things  which  the  Secretary  of  State  may  do  is  the 

specification  of  duties  which  the  prison  officers  may  be  required 

to  perform  (sect.  35).     Rules  were  made,  dated  the  21st  day  of 

April,  1899.     In  these  rules  the  gaoler  is  always  spoken  of  as  the 

governor.    Rule  103  is  very  nearly  a  repetition  of  regulation  93 
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Mm        appended  to  28  &  29  Vict.  c.  126.     By  sect.  20  of  that  Act  (that 
^-  is,  of  28  &  29  Vict.  c.  126)  such  rules  are  to  have  the  same 

■  force  as  if  they  were  in  the  Act  itself.     Rule  103  of  the  Secretary 

1902.        of  State's  Rules  provides  that  all  officers  of  the  prison  shall  obey 
""--        the  directions  of  the  governor  and  all  subordinate  officers  (which 
impris<yMnent  ^^®  warders  are),  shall  perform  such  duties  as  may  be  directed 
— Detention  by  the  governor.     Rule  124  is  a  repetition  of  regulation  69  in  the 
of  prisoner    schedule  to  the  same  Act   (28  &  29  Vict.  c.  126),  and  provides 
Z-Cuetody*of  ^^^^  *^®  governor  shall  be  responsible  for  the  due  observance  *'  by 
prisoner      Others''  (which  must  include  the  warders)  of  the  law  relating  to 
during  trial  prisons  and  of  the  prison  rules.     He  is  also  to  enforce  on  each  of 
T^^^^J^JJJf^   the  subordinate  officers  the  due  execution  of  his  duties.     Before 
Liability  for  the  Act  of  1865,  which  vested  the  custody  of  prisoners  in  prisons 
act  of  warder  in  the  gaoler  instead  of  the  sheriff,  certain  Acts  of  Parliament 
F"<^  ^12«    ^®^®  passed  which  appear  to  treat  what  was  done  at  shirehalls  in 
ss.  58,  63 ;'   r^spect  of  trials  as  mere  parts  of  the  common  law.     By  various 
40  4-  41  Viet,  statutes,  of  which  the  most  important  are  7  Geo.  4,  c.  63 ;  7  Will.  4 
-c.  21,  M.  5, 35. 3,Q^  I  Vict.  c.  24;  and  10  &  11  Vict.  c.   28,  powers  were  given 
to  county  justices  to  build,  acquire,  rent,  or  contract  tor  the  use 
of  buildings  for   the  purpose  of  holding   assizes  and  sessions 
therein,  and  the  only  provision  for  the  exercise  therein  by  any 
one  of  powers  of  detention  and  custody  is  an  enactment  that  all 
things  done  therein  shall  be  as  valid  as  if  done  in  the  ancient 
and   immemorial  shirehalls.     It   may  be  mentioned  by  way  of 
illustration   that   when   Birmingham   was   made   by   Orders    in 
Council  an  assize  town,  no  provision  was  made  by  statute,  or  by 
order   made   under   statutory   authority   or  otherwise,   for    the 
custody  of  prisoners.     For  some  years  the  assizes  were  held  in 
the  municipal  buildings,  which  had  no  special  provisions  for  the 
safe  keeping  of  prisoners,  who  were  detained  when  awaiting  trial 
in  some  of  the  ordinary  rooms  in  the  buildings,  never  designed 
for  any  such  purpose  and  never  appropriated  to  it  by  statate* 
I  believe  the  same  state  of  things   existed   when  a  few  years 
back,    upon     the     occasion    of    an     epidemic     of    typhoid    at 
Maidstone,    the    assizes    were    held    at    Canterbury.     In    both 
cases,  no  doubt,  the  conditions  required  by  the  statutes  I  have 
cited  existed,  and  thereupon  it  was  assumed  that  the  common 
law  provided  for  all  that  was  necessary.     Up  till  the  Act  of 
1865,  therefore,  such  matters  were  left  to  the  common  law,  and 
there  can,  I  think,  be  no  doubt  that  by  common  law  the  sheriff 
had  the  legal  custody  of  persons  committed  for  trial  during* 
preliminary  detention,  djiring  removal  to  and  from  the  shire- 
hall  or  other  place  of  trial,  nntil   trial   and   during  the    trial 
itself,  and  in  the  case  of  convicted  prisoners  during  removal 
back  to  the  prison  and  whilst  they  were  serving  their  sentences 
in  the  prisons ;  and  the  question  is  reduced  to  whether  it  can 
be  collected  from  the  Act  of  1865  and  subsequent  legislation 
that  the  custody  was  thereafter  to  be  that  of  the  gaoler,  at  the 
place   of   trial   and   during  trial.     I   have   come   after   careful 
consideration  to  the  conclusion  that,  although  the  legislation 
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may  be  somewhat  wanting  in  distinctness,  such  was  the  intention        Hxx 
of  the  Legislature.     If  it  were  not  so,  there  would  be  a  shifting  *• 


Cbuikshakk* 


custody,  the  custody  being  in  the  gaoler  during  removal  to  the 
place  of  trial  and  during  removal  back  to  the  prison,  and  until        1902. 
he  is  ^^  brought  up  for  trial " — that  is,  until  he  appears  in  the        ~- 
dock  (for  I  do  not  think  it  can  be  doubted  that  such  is  the  ifnprisonmeni 
effect  of  sect.  63),  and  in  the  sheriff  during  and  till  the  end  of  -^Detentiim 
the  trial — a  most  inconvenient  arrangement,  and  one  which  it    <>/  prisoner 
is  extremely  unlikely  that  the  Legislature  should  have  intended.  ^*^  "^?^**!5^ 

XT'     •      •  J-   i.-  J  •i.M-r     •  J.      £  J       — Custody  6/ 

Uis  jurisdiction  and  responsibility  m  respect  of  persons  under      pHeont 
sentence  of  death  are  expressly  reserved.     Nothing  in  the  Act   during  trial 
is  to  affect   them  (sect.  58).     It  would   be  strange  if  an  Act  "J^V^JJJ^ 
which  dealt  specially  with  his  status  as  to  prisoners  sentenced  LidhiUtyfor 
to  death  should,  if  it  was  intended  that  his  responsibility  as  to  act  of  warder 
such  prisoners  amongst  others  during  the  actual  trial  should    ""^^  t.|^ 
continue   unaffected,   have   made   the   saving   clause   begin    to     ^.5SeS; 
operate  only  after  sentence.     A  further  portion  of  sect.  63  has  40  4-  41  Viet, 
a  bearing  upon  the  subject.     The  prisoner  is  not  to  be  deemed  ^-  ^^ » **•  ^»  ^^'' 
to  have  escaped   whilst  in  the  custody  of  ^^a  gaoler,"  though 
taken  into  a  different  place  of  confinement,  and  into  different 
jurisdictions.     This  general  expression  covers,  and  was,  I  have 
no  doubt,  meant  to   cover  such  a  case  as  that  of  a  prisoner 
removed  from  one  of  the  local  prisons  in  the  county  to  Strange- 
ways  prison  for  trial  at  Manchester.     Can  it  be  doubted,  in  the 
face  of  such  a  section,  that  upon  being  removed  from  Manchester 
gaol  to  the  cells  below  the  court,  he  would,  although  in  a  different 
place  of  confinement,  still  be  not  "  escaped,"  but  in  the  custody 
of  the  only  gaoler  who  could  bring  him  there,  and  also  the  only 
gaoler  who  ever  interferes  with  or  regulates  prisoners  when  so 
brought  from  the  gaol  ?     In  no  court-house  that  I  have  ever  sat 
in  is  there  a  gaoler  appropriated  either  to  the  cells  belonging  to 
the  court-house  or  to  the  dock ;  and  the  only  person  who  ever 
acts  as  gaoler  there  is  the  gaoler  of  the  gaol  from  which  the 
prisoners  are  brought  for  trial.     In  sect.  66  provision  is  made 
for  cases  in  which  under  the  powers  of  the  Act  the  authorities 
of  one  prison   may   contract  with   the   authorities  of   another 
prison  for  the  reception  of  prisoners  who  would  naturally  and 
primarily  go  to  the  first  prison.     Under  such  circumstances  the 
prison  of  the  receiving  authority  shall  be  deemed   to  be  the 
prison  of  the  contracting  authority  for  all  purposes  incidental  to 
the  commitment,  trial,  detention,  and  punishment  of  the  prisoners 
of  the  contracting  authority.     These  words  are,  I  think,  meant 
to  cover  the  whole  of  the  processes  by  which  arrest  developa 
into  punishment ;  and  the  whole  series  of  events  are  treated  as 
attached,  so  to  speak,  to  the  prison.     The  expenses  to  be  paid 
for  by  the  contracting   authority   to   the   receiving   authority,, 
are  to  include  all  costs  incurred  in  respect  of  the  prisoners : 
(sect.  32).     There  is  no  doubt  that  the  prisoners  sent  from  any 
prison  for  trial  at  any  place  outside  the  prison  are  maintained 
daring  detention  at  the  assizes  or  sessions  by  the  prison  from 
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Mn        which  they  come ;  which  is  a  strong  reason  for  oonclading  that 
^-       ^*  they  are  still  in  the  custody  of  the  gaoler  of  that  prison.     It  has 


been  suggested  that  different  considerations  apply  to  a  prisoner 

1902.        on  bail^  but  I  do  not  think  that  it  makes  any  difference  whether 

ZT"        he  was  committed  to  prison,  or  was  out  on  bail.     When  once  he 

im^ris(mmmt  ^^  surrendered  he  must  be  in  the  same  custody  as  if  he  had 

^"^JMention  been  in  prison  awaiting  his  trial.      The  condition  on  the  bail 

hJT^^^^'^i  ^^^^  ^^  *^**  ^®  ^^M  surrender  himself  into  custody,  which  must 

^^Ho^^dM  of  ^®  *^®  same  custody  as  that  of  prisoners  who  have  not  been  on 

pHsener     bail.     I  thought  that  some  light  might  have  been  thrown  upon 

dwring  trial  the   question  raised  in  this  case  by  the  form  of  commitment 

^fri^   given  in  Jervis'   Act   (11   &  12   Vict.    c.   42,  form  H   in  the 

Liability  for  schedule)^  but  clearly  the  framers  of  the  Act  did  not  think  of 

<iet  qf  warder  the  removal  to  a  distant  Court,  and  detention  and  trial  there. 

Fici^*l26-  ^^^  ^^^y  direction  given  to  the  gaoler  is  '^to  receive  him  into 

M.  58,  63 ;'  your  custody  in  the  said  prison,  and  him  there  safely  to  keep 

40  #  41  Viet,  until  he  shall  be  thence  delivered  by  due  course  of  law.'^     It  is 

«.2l,  8<.  5,35.  obvious  that  no  gaoler  who  removed  a  prisoner  out  of  a  prison 

to  a  Court  for  trial  ever  did  obey  the  direction  to   keep  the 

prisoner  *^in  the  prison '*  till  his  delivery  thence  by  due  course 

of  law.     Indeed,  it  is  an  impossible   direction,  and   therefore 

affords  no  assistance  towards  the  solution  of  the  present  question. 

It  is,  however,  of  some  importance  to  observe  that  the  condition 

of  the  bail  bond  is  that  the  accused  shall  appear  at  the  assizes 

or  quarter  sessions  in  question,  and  there  surrender  himself  to 

the  custody — of  whom  ?    Not  of  the  sheriff,  but  of  the  keeper 

of  the  common  gaol,  or  whatever  the  prison  may  be  to  which 

such  keeper   belongs.     It  is  the  constant  practice,  and   must 

have  been  so  in  the  year  1848,  when  that  Act  was  passed,  for 

the  surrender  to  take  place  when  the  case  is  actnally  called  on 

for  trial.     If  I  am  right  in  the  view  that  a  prisoner  when  on 

trial  is  in  the  custody  of  the  gaoler  of  the  prison  from  which  he 

came,  if  not  on  bail,  or  from  which,  if  bailed,  he  would  have 

come  had  he  not  been  bailed,  it  follows,  I  think,  that  the  gaoler 

ought  either  to  set  him  free,  or  to  take  care  that  he  is  set  free, 

when  the  Court  has  ordered  his  discharge:     It  is  true  that  the 

gaoler  cannot  always  be  present  in  court ;  but  it  is  an  important 

part  of  his  duty  to  exercise  control  over  what  is  done  there  to 

prisoners.     It  is  true  that  the  officers  are  not  his  servants,  and 

he  is  not  responsible  for  what  they  do,  or  do  not  do,  on  that 

ground,  nor  probably  to  the  same  extent   as  if  they  were   his 

servants,  but  they  are  bound  to   obey  his   orders  (Regulation 

93  in  the  schedule  to  28    &  29  Vict.   c.    126,  and  r.    103    of 

April,  1899).     I  do  not  rely  upon  the  expressions  either  in  the 

schedule   to  the  Act  28  &  29  Vict.  c.  126,  or  in  r.  124  of  the 

Rules  of  April,  1899,  that  the  gaoler  shall  be  responsible  for  the 

due  observance  by  others  of  the  law  relating  to  prisons  and  to 

the  prison  regulations  as  imposing  upon   him   an   unqualified 

civil  responsibility  for  any  breach  of  these  duties  by  a  warder ; 

but  the  legislation  certainly  imposes  upon  him  the  necessity  of 
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taking  ordinary  precautions  that  his  officers  shall  exercise  their        Mbs 
duties  in  a  manner  consistent  with  law^  and  the  least  he  can  do^  ^' 

if  he  cannot  be  present^  is  to  tell  his  officers  what  they  ought        

to  do,  and  to  take  some  care  that  they  do  not  act  as  they  did        1902. 
in  the  present  case.     The  warder  in  charge  of  the  prisoners  at        JTT 
the  quarter  sessions  in  question  appeared  to  have  no  notion  that  imprigonment 
there  was  anything  improper  in  putting  a  man,  who  had  been   —Detention 
acquitted,  into  a  cell,  qaestioning  him  as  to  his  birth,  parentage,    f/j^^'^'^^ , 
age,  religion,  and  the  like,  and  taking  down  particulars  of  his  ^ch^dy  of 
appearance   and  physical   characteristics.      It  is  an  instructive      jprison^r 
fact  worthy  of  the  notice  of  those  who  industriously  compile    duHng  trial 
what  are  called  judicial  statistics  as  to  criminal  matters,  that  one   I7p^iJJ[^ 
of  the  '^particulars'^  entered  by  the  warder  on  his  sheet  was  Liability  for 
"reading  imperfect.^'     I  asked  whence  the  information  came.  ««*  of  warder 
The  waiter's  answer  was  "  we  get  that  from  his  appearance."    Yi^^el2$ 
The  defendant  was  called  and  examined   upon   several   points,    m.  58,68;' 
but  he  did  not  say  that  he  had  ever  told  the  warders  that  a  40  ^  41  Vict. 
man  who  had  been  acquitted  ought  to  be  discharged  at  once  ^'  ^^'  "•  ^»  ^^* 
and  not  put  in  a  cell,  detained,  questioned,  or  have  any  record 
made  of  his  appearance  or  history.     It  was  urged  upon  me  for 
the  plaintiff  when  the  case  was  argued  before  the  close  of  the 
assizes,  that  the  cells  in  question  were  really  a  part   of  the 
Strangeways  prison.     The  point  was  not  made  when  the  case 
was  before  the  jury,  and  although  they  very  possibly  might  have 
found  that  they  were  so,  there  is  no  such  finding,  and  I  there- 
fore cannot  act  upon  any  such  view.      In  my  opinion,  however, 
the  defendant  is  liable  on  the  other  grounds  already  discussed^ 
and  I  mast  therefore  give  judgment  for  the  plaintifiE. 

Judgment  for  the  plaintiff  fw'  501. 

Sohcitors  for  the  plaintiff.  Smiles  and  Co.,  for  /.  H.  Oooper, 
Manchester. 

Solicitor  for  the  defendant.  The  Treasury  Solicitor. 
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KING^S  BENCH  DIVISION. 

Saturday,  May  8,  1902. 

(Before  Lord  Alverstonb,  C.J.,  Dabling  and  Ohannbll,  JJ.) 

Mannees  (app.)  V.  Tyleb  (resp.).  (a) 

Sale  of  Food  and  Drugs  Acts — Adulteration — Milk — False  war- 
ranty — Proceeding  for  giving  warranty — Jurisdiction  of  justices 
— Successive  warranties — Warranty  not  given  in  place  where 
article  was  purchased  for  analysis — Sale  of  Food  and  Drugs 
Act,  1875  (38  ^  39  Vict.  c.  63),  ss.  25,  27— Sale  of  Food  and 
Drugs  Act,  1899  (62  <&  63  Vict.  c.  51),  s.  20,  sub-ss.  6,  6. 

Sub-sect.  5  of  sect.  20  of  the  Sale  of  Food  and  Drugs  Act, 
1899,  which  extends  the  ju/risdiction  of  justices  in  the  hearing 
of  proceedings  for  giving  a  false  warranty,  is  confined  in  its 
operation  to  the  warranty  given  to  the  person  from  tohom  the 
article  was  purchased  for  analysis,  and  does  not  contemplate 
or  provide  for  the  c-ase  of  a  series  of  suc<:essive  warranties. 
Consequently,  where  proceedings  for  giving  a  false  warranty  are 
taken  under  sect,  27  of  the  Sale  of  Food  and  Drugs  Act,  1875, 
^su^h  proceedings  must  still  be  taken  before  a  court  having 
jurisdiction  in  the  place  where  the  warranty  was  given,  unless 
the  proceedings  are  in  respect  of  the  warranty  given  to  the 
person  from  whom  the  article  was  purchased  for  analysis,  in 
which  case  the  proceedings  for  giving  the  false  warranty  may 
be  taken  before  the  Court  which  has  jurisdiction  to  hear  the 
original  information  under  sect.  6  of  the  Act  of  1875,  as  well 
as  before  the  Court  having  jurisdiction  in  the  place  where  the 
warranty  was  given. 

CASE  stated  by  justices  of  the  peace  for  the  county  of 
Middlesex,  sitting  at  Brentford. 
At  a  petty  sessions  held  at  Brentford,  in  the  county  of 
Middlesex,  on  the  12th  day  of  December,  1901,  and  the  9th 
day  of  January,  1902,  an  information  was  preferred  by  W.  Tyler 
(the  respondent),  an  inspector  of  weights  and  measures,  against 
Manners  (the  appellant),  a  farmer  residing  and  carrying  on 
business  at  Stratton  St.  Margaret^s,  Swindon,  in  the  county  of 
Wilts,  under  sect.  27  of  the  Sale  of  Food  and  Drugs  Acts,  1873, 
as  amended  by  sub-sect.  6  of  sect.  20  of  the  Sale  of  Food  and 
Drugs  Act,  1899,  charging  the  appellant  for  that  he,  at  the 
parish  of  Acton,  in  the  district  of  Brentford  and  county  of 
Middlesex,  did,  on  the  14th  day  of  September,  1901,  unlawfully 

(a)  Beported  by  W.  W.  Orr,  Esq.,  Barristei^t-Law* 
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give  a  false   warranty   in  writing  to  the  Great  Western  and    Mannbbs 
Metropolitan  Dairies  Limited  in  respect  of  new  milk,  sold  by      .  ^' 
him  as  principal  to  the  Dairies  Company.  ' 

The  appellant  was  conyicted  and  was  ordered  to  pay  a  fine  of        1902. 
&8.  and  40«.  costs.  Sair'f^w  ad 

The  following  facts  were  proved  and  found  by  the  justices  :—    andDrwgs 

The  appellant  was  a  farmer,  and  on  the  14th  day  of  September,       Acts— 
1901,  he  supplied  to  the  Dairies  Company  two  churns  of  milk,  -^^Jwl^w;**^ 
which  churns  of  milk  arrived  at  Paddington  station  at  10.80  p.m.      HffaU^ 
on  the  14th  day  of  September,  1901,  one  of  the  churns  having   warranty- 
attached  to  it  a  label.  JurUdiction^ 

The  churns  of  milk  on  arrival  at  Paddington    station    were  %^^JJ^7" 
received  by  a  servant  of  the  Dairies  Company  and  remained  at  the    loarraniMs 
station  under  his  personal  observation  until  the  following  morn-    —Vbuus--- 
ing,the  15th  day  of  September,  at  4.  a.m.,  when  one  of  the  churns  ^^^^^^g^^^' 
of  milk  was  with   other  milk  taken  by  a  carman  of  the  Dairies  2*7 ;  62  ^  63 
Company  and  delivered  to  Mrs.  Dew,  who  carried  on  business     VicL  c.  61, 
as  a  milk  seller  at  Shepherd's  Bush,  in  the  county  of  London,    '•  ^^  ^^»  ®)- 
and  the  respondent  at  nine  o'clock  on  the  same  morning  of  the 
15th  day    of    September   purchased   from    William    Dew,   the 
husband  of  Mrs.  Dew,  at  Acton,  in  Middlesex,  a  pint  of  milk 
from  the  churn  which  on  analysis  proved  to  have  been  adulterated 
with  water. 

The  analyst  certified  that  the  milk  contained  8  per  cent,  of 
added  water,  and  he  stated  in  his  certificate  that  his  opinion  was 
based  on  the  fact  that  the  sample  only  contained  7*74  per  cent, 
of  solids  not  fat,  whereas  genuine  new  milk  should  contain  at 
least  8' 5  per  cent,  of  solids  not  fat. 

The  Dairies  Company  supplied  the  churn  of  milk  (with  other 
milk)  to  Mrs.  Dew  under  a  contract  in  writing,  dated  the  20th 
day  of  March,  1901,  and  extending  over  twelve  months,  which 
stated :  "  All  milk  to  be  delivered  by  the  vendors  at  the 
purchaser's  address  in  a  sweet,  pure,  and  saleable  condition  and 
warranted  by  them  pure  with  all  its  cream  as  received  from  the 
cow." 

William  Dew  was  summoned  before  the  justices  at  Brentford 
on  the  17th  day  of  October,  1901,  on  the  information  of  the 
respondent,  for  unlawfully  selling  an  article  of  food — namely,  the 
milk — which  was  not  of  the  nature,  substance,  and  quality  of  the 
article  of  food  demanded  by  the  respondent. 

William  Dew  gave  notice  to  the  respondent  (pursuant  to 
sect.  25  of  the  Sale  of  Food  and  Drugs  Act,  1875,  as  amended 
by  sect.  20,  sub-sect.  4,  of  the  Sale  of  Food  and  Drugs  Act, 
1899)  that  he  relied  on  a  written  warranty  from  the  Dairies 
CompaDy,  and  also  gave  notice  to  the  Dairies  Company  that  he 
intended  to  rely  on  such  warranty.  No  notice  was  given  by  him 
to  the  appellant  of  his  intention  to  rely  on  any  warranty  given 
by  the  appellant. 

The  summons  against  William  Dew  was  heard  by  the  justices 
on  the  17th  day  of  October,   1901,  when   they  dismissed  the 
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Mankbbs     summoDS  against  him  on  the  groand  that  he  had  proved  to  their 
^'  satisfacfcion  that  he  was  entitled  to  the  protection  of  sect.  25  of 

'      38  &  39  Vict.  c.  63,  as  amended  by  sect.  20,  sab-sect.  4  of  62 

1902.        &  63  Vict.  c.  51,  he  being  a  servant  of  the  person  who  purchased 
~T"      ,  the  article  in  question  with  a  written  warranty,  and  that  he  had 
and  Drugs    ^^^^  ^^  ^^  ^^^  same  state  as  when  it  was  purchased. 

Acts—  The  appellant  did  not  appear  and  was  not  represented  before 

AduUeraiitm  the  justices  on  the  hearing  of  that  summons  on  the  17th  day  of 

Zlpalse      October,  and  had  no  notice  of  the  proceedings. 
warranty—       The  respondent  then  (on  the  17th  day  of  October,  1901)  laid 
Jwrisdiciion  an  information  before  the  justices  against  the  Dairies  Companv, 
%J^^^  under  sect.  27  of  the  Sale  of  Pood  and  Drugs  Act,  1875,  ks 
warranties    amended  by  sect.  20,  sub-sect.  6,  of  the  Sale  of  Food  and  Drugs 
— 7«nt*«—    Act,  1899,  charging  that  they  did  on  the  15th  day  of  September, 
^^8  ?»  25'  ^^^>  **  Acton,  in  the  county  of  Middlesex,  unlawfully  give  a  false 
27 ;  62  4"  63   Warranty  in  writing  to  one  Mrs.  Dew  in  respect  of   a  certain 
Viet.  c.  51,    article  of  food — to  wit,  new  milk — sold  by  them  as  principals. 
s.  20  (6, 6).        The  Dairies  Company  duly  gave   notice   to  the  respondent, 
under  the  same  sections  as  in  the  previous  summons,  that  they 
relied  on  a  written  warranty  from  the  appellant,  and  they  also 
gave  notice  to  the  appellant  that  they  relied  on  such  warranty. 
The  summons  against  the  Dairies  Company  was  heard  before 

t'ustices  on  the  14th  day  of  November,  1901,  and  was  dismissed 
)y  them  on  the  grounds  that  it  had  been  proved  to  their  satis- 
faction that  the  Dairies  Company  were  entitled  to  the  protection 
of  sect.  25  of  38  &  39  Vict.  c.  63,  as  amended  by  sect.  20,  sub- 
sect.  6,  of  62  &  63  Vict.  c.  51,  and  that  they  purchased  the  article 
with  a  written  warranty,  and  that  they  had  sold  it  in  the  same 
state  as  when  it  was  purchased. 

The  respondent  thereupon  applied  for  a  summons  against  the 
appellant  for  that  he  did  on  the  15th  day  of  September,  1901 
(which  was  on  the  hearing  amended  to  the  14th  day  of  September, 
1901),  in  the  parish  of  Acton,  in  the  county  of  Middlesex, 
^^  unlawfully  give  a  false  warranty  in  writing  to  the  Dairies 
Company  in  respect  of  a  certain  article  of  food — to  wit,  new  milk 
— sold  by  him  as  principal.^' 

On  the  hearing  of  this  summons  the  respondent  produced  the 
label  attached  to  one  of  the  churns  of  milk  delivered  to  the 
Dairies  Company  on  the  14th  day  of  September.  This  label 
(dated  the  14th  day  of  September)  was  directed  to  the  Dairies 
Company  by  the  appellant,  and  contained  the  words  "  Warranted 
pure,  with  all  its  cream.^* 

It  was  proved  that  such  label  was  removed  from  the  chum  at 
Paddmgton  Station  by  the  Dairies  Company  on  the  15th  day  of 
September,  and  before  it  was  dispatched  for  delivery  to  Mrs. 
Dew. 

The  appellant  and  his  son  were  called  as  witnesses,  and  gave 
evidence  that  the  milk  when  consigned  by  rail  at  Stratton  St. 
Margaret's  Station  for  carriage  to  Paddington  was  in  the  same 
state  as  given  by  the  cows. 
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No  evidence  was  called  in  reference  to  the  milk  whilst  in    llumBBs 
transit.  ^' 

It  was  admitted  that  the  appellant  paid  for  the  carriage  of       ' 

the  milk  to  Paddington  station^  where  it  was  taken  possession       1902. 
of  by  the  Dairies  Company^  the  consignees.  — • 

On  behalf  of  the  appellant  it  was  objected  {inter  alia)  that  the  ^^%r^g 
offence  was  alleged  in  the  sammons  to  have  been  committed  in       Aci$— 
the  parish  of  Acton^  bat  that  the  appellant  had  not  committed  Adult§ratwn 
any  offence  within  the    jurisdiction   of  the   Court ;    that  the      HJp^u^ 
warranty  by  the  appellant  to  the  Dairies  Company  was  given  at  f««rron<y— 
Straiten  St.  Margaret's  Station,  in  the  county  of  Wilts,  where  Jwrudietum 
the  milk  was  placed  on  rail,  and  that  the   onus   was  on  the  o/iw*»cf»— 
respondent  to  produce  evidence  that  the  milk  was  then  adulte-    warrunti9$ 
rated;  that  the  facts  proved  before  the  justices  disclosed  no    —Venue— 
offence  as  having  been  committed  by  the  appellant  against  the  ^  f^^  ^^' 
provisions  of  the  Sale  of  Food  and  Drugs  Acts ;  and  that  the  I7 .  ^^1  ^ 
appellant  had  given  no  warranty  to  William  Dew  or  Mrs.  Dew,    yiet.  e.  51, 
and  that  therefore  the  warranty  relied  on  by  William  Dew  on    »•  20  (5, 6). ; 
the  17th  day  of  October,    1901,  was  not  one  given  by  the 
appellant. 

The  justices  overruled  the  objections  on  points  of  law  raised 
by  the  appellant  on  the  following  (amongst  other)  gpx)unds : 
That  as  it  was  admitted  and  proved  to  their  satisfaction  that  the 
label  warranty  was  given  by  the  appellant  at  Stratton  St. 
Margaret's,  in  Wiltshire,  and  remained  affixed  to  the  chum  till 
removed  by  the  consignees  at  Paddington,  it  was  not  for  them 
to  determine  whether  the  appellant's  warranty  did  or  did  not 
continue  while  the  milk  remained  in  bulk  in  an  unopened  churn 
daring  the  transit  in  the  ordinary  course  of  trade  by  the 
consignees,  the  Dairies  Company,  to  Mrs.  Dew's  shop  in  Acton, 
in  the  county  of  Middlesex,  inasmuch  as  sect.  20,  sub-sects. 
5  and  6,  of  62  &  63  Viet.  c.  51,  gives  the  justices  jurisdiction 
whenever  a  false  warranty  was  given,  and  over  every  person  who 
writes  such  false  warranty ;  that  the  chum  during  its  transit  to 
Paddington  was  constructively  in  the  possession  of  the  appellant, 
who  as  consignor  had  paid  for  its  carriage,  and  as  both  the 
consignees  and  Dew  when  defendants  had  respectively  proved 
to  their  satisfaction  that  they  severally  had  purchased  the  milk 
as  the  same  in  nature,  substance,  and  quality,  and  with  a 
warrant  to  that  effect,  as  that  demanded  by  the  respondent  from 
Dew;  and  as  the  proceedings  against  the  appellant  were  by 
way  of  having  given  a  false  warranty,  and  as  the  notice  to 
the  appellant  by  the  Dairies  Company  required  by  sect.  20  of 
the  Act  of  1 899  had  been  duly  given,  the  onus  of  having  the 
milk  analysed  during  transit  on  the  railway  was  not  required 
by  law  in  the  case  of  a  prosecution  for  having  given  a  false 
warranty;  and  on  the  facts  they  convicted  the  appellant,  as 
aforesaid. 

The  question  for  the  Court  was  whether  the  justices  were  right 
in  law  in  so  holding  and  convicting  the  appellant. 

VOL.  XX.  Q 
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Manners        The  Sale  of  Pood  and  Drugs  Act,  1875  (38  &  89  Vict.  c.  63) 
T.L.B.      provides: 

Sect.  25.  If  the  defendant  in  any  prosecntion  ander  this  Act  prove  to  the  aatisfae- 

1902.         ^^^^  ^'  ^®  jasticea  or  Court  that  he  had  purohaaed  the  article  in  question  as  the  same 

.*         in  nature,  snhstanoe,  and  quality  as  that  demanded  of  him  by  the  proeeoutor,  and 

Sale  of  Food  ^'^  ^  written  warranty  to  that  efiFect,  that  he  had  no  reason  to  believe  at  the  time 
and  Drugs     wh^n  he  sold  it  that  the  article  was  otherwise,  and  that  he  sold  it  in  the  same  state 

^^Ig as  when  he  purchased  it,  he  shall  be  discharged  from  the  prosecution,  but  shall  be 

Adulteration  ^^^^^  ^  P^y  ^®  ^^^  incurred  by  the  prosecutor,  unless  he  shall  have  given  due  notioe 

jfj^]^        to  him  that  he  will  rely  on  the  above  defence. 

^fiXg^  Sect.  27.  Every  person  who  shall  give  a  false  warranty  in  writing  to  any  purchaser 

warramhi ^^  i^sp^t  of  an  article  of  food  or  a  drug  sold  by  him  as  principal  or  agent,  shall  be 

J\kr%$di^ion   ^^^^  ^^  '^  offence  under  this  Act,  and  be  liable  to  a  penalty  not  exceeding  twenty 
ofjuitiees—  V^^^^' 

8uece$Hve        The  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51) 

warrantie$     ^«^    -j^^ 

38  ^  89  Vict,  Sect.  20  (1).  A  warranty  or  invoice  shaU  not  be  available  as  a  defence  to  any  pro- 
e.  63,  M.  25,  oeeding  under  the  Sale  of  Food  and  Drugs  Acts  unless  the  defendant  has,  within  seven 
27  ;  62  ^  63  ^^y*  ^^^^  service  of  the  summons,  sent  to  the  purchaser  a  copy  of  such  warranty  or 
Vict,  c,  51,  invoice  with  a  written  notice  stating  that  he  intends  to  rely  on  the  warranty  or 
s.  20  (5,  6).  iiiYoioe,  and  specifying  the  name  and  address  of  the  person  from  whom  he  received  it, 
and  has  also  sent  a  like  notice  of  his  intention  to  such  person.  {2)  The  person  by 
whom  such  warranty  or  invoice  is  alleged  to  have  been  given  shall  be  entitled  to  appear 
at  the  hearing  and  to  give  evidence,  and  the  Court  may,  if  it  thinks  fit,  adjourn  the 
hearing  to  enable  him  to  do  so.  (4)  Where  the  defendant  is  a  servant  of  the  person 
who  purchased  the  article  under  a  warranty  or  invoice  he  shall,  subject  to  the  provi- 
sions  of  this  section,  be  entitled  to  rely  on  section  twenty- five  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  ...  in  the  same  way  as  his  employer  or  master  would  have 
been  entitled  to  do  if  he  had  been  the  defendant,  provided  that  the  servant  further  proves 
that  he  had  no  reason  to  believe  that  the  article  was  otherwise  than  that  demanded  by 
the  prosecutor.  (5)  Where  the  defendant  in  a  prosecution  under  the  Sale  of  Food 
and  Drugs  Act  has  been  discharged  under  the  provisions  of  section  twenty-five  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  as  amended  by  this  Act,  any  proceedings  under  the 
Sale  of  Food  and  Drugs  Acts  for  giving  the  warranty  relied  on  by  the  defendant  in 
such  prosecution,  may  be  taken  as  well  before  a  Court  having  jurisdiction  in  the  place 
where  the  article  of  food  or  drug  to  which  the  warranty  relates  was  purchased  for 
analysis  as  before  a  Court  having  jurisdiction  in  the  place  where  the  warranty  was 
given.  (6)  Every  person  who,  in  respect  of  an  article  of  food  or  drug  sold  by  him  aa 
principal  or  agent,  gives  to  the  purchaser  a  false  warranty  in  writing,  shall  be  liable 
on  summary  conviction  for  the  first  offence,  to  a  fine  not  exceeding  twenty  ponnda,  for 
the  second  offence  to  a  fine  not  exceeding  fifty  pounds,  and  for  any  subsequent  offence 
to  a  fine  not  exceeding  one  hundred  pounds,  uziless  he  proves  to  the  satisfaction  of  the 
Court  that  when  he  gave  the  warranty  he  had  reason  to  believe  that  the  statements  or 
descriptions  contained  therein  were  true. 

Morton  Smith  for  the  appellant. — ^The  justices  had  no  jarisdic- 
tion  to  entertain  the  summons  against  the  appellant^  because  the 
alleged  offence  was  committed  outside  the  jurisdiction  of  their 
Court.  The  justices  were  wrong  in  assuming  that  the  proceed- 
ings against  the  Dairies  Company  were  taken  under  sub-sect.  5 
of  sect.  20  of  the  Act  of  1899.  They  were  taken^  not  under  sub- 
sect.  5^  but  under  sub-sect.  6  of  that  section.  In  Reg.  y.  Smith 
(74  L.  T.  Rep.  348;  (1896)  1  Q.  B.  596)  it  had  been  held  that 
the  justices^  who  had  heard  an  information  under  sect.  6  against 
the  ultimate  seller  to  the  purchaser  for  analysis^  had  no  jurisdic- 
tion to  entertain  an  information  under  sect.  27  against  the  person 
who  had  given  a  warranty  to  such  seller  where  the  warranty  was 
given  outside  their  jurisdiction.  Sect.  20,  sub-sect.  5,  of  the 
Act  of  1899  was  passed  to  remedy  the  difficulty  raised  in  that 
case  as  to  the  jurisdiction  of  the  justices  in  such  a  case.     The 
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first  sammons  was  against  Dew  for  selling  in  oontravention  of    Mannbri 
sect.  6  of  the  Act  of  1875.     Sect.  25  only  contemplates  the  case      a»y^«R 

of  the  defendant  who  is  prosecuted  as  the  seller  to  the  purchaser        ' 

who  purchases  for  analysis^  and   applies   only  to   the   original        1902. 
prosecution  by  such  purchaser.     Before  the  Act  of   1899  the  o-i^""7Vood 
person  who  had  given  that  warranty  could  not  have  been  prose-    ^^j^  Dtugt 
cuted  under  sect.  27  for  giving   a   false  warranty   before  the       AcU— 
justices  who  heard  the  original  prosecution  where  the  warranty  "^^^JjJJt*^ 
was  given  outside  their  jurisdiction:  {Reg,  v.  Smith,  ubi  sup.).      ^fdUe 
Sub-sect.  5  of  sect.  20  of  the  Act  of  1899  has  altered  that,  but    warranty— 
its  operation  is  confined  entirely  to  such  cases^  and  the  extended  Juritdietimi 
jurisdiction  of  the  justices  is  given  only  in  respect  of  the  warranty    g^'j^T" 
to  the  ultimate  purchaser.     The  second  summons^  that  against    wirrantiei 
the  Dairies  Company^  was  taken  out,  not  under  sub- sect.  5,  but    —Venus— 
under  sub-sect.  6  of  sect.  20  of  the  Act  of  1899.     In  that  prose-  ^,?^^J^,^*f " 
cution  the  Dairies  Company  could  not  rely  on  the  defence  of  a  27 ;  62  4*  63 
warranty  under  sect.  25,  but  they  would  say  that  they  believed    Victe,  51, 
their  own  warranty  which  they  gave  was  true  at  the  time  they    *•  ^  ^*'  *)• 
gave  it,  and  the  evidence  of  that  would  be  the  warranty  given  to 
them  by  the  appellant.     That  would  be  their  statutory  defence 
under  sub-sect.  6.     They  could  use  that  warranty  as  a  defence 
under  sub-sect.  6  of  sect.  20  for  the  purpose  of  showing  that 
when  they  gave  the  warranty  to  Dew  they  *'  had  reason  to  believe 
that  the  statements  contained  therein  were  true.''     Sub-sect.  6 
applies  to  the  case;  and  under   that   sub-section   there   is   no 
extension  of  the  jurisdiction  as  in  sub-sect.  5,  and  the  offence 
must  be  prosecuted  in  the  place  where  it  was  committed.     As  to 
the  question  of  onus,  there  was  no  onus  on  the  appellant  to  show 
that  the  milk  had  not  been  tampered  with  on  the  railway. 

Lewis  Richards  {J.  C.  Earle  with  him)  for  the  respondent. — 
The  justices  were  right  in  holding  that  they  had  jurisdiction  to 
entertain  the  proceeding  against  the  appellant.  Sub-sect.  5  of 
sect.  20  is  express  upon  the  point,  and  applies  to  this  case.  It 
says  that  where  a  defendant  in  a  prosecution  under  these  Acts 
has  been  discharged  under  the  provisions  of  sect.  25  of  the  Act 
of  1875,  proceedings  for  giving  the  warranty  may  be  taken  before 
the  Court  having  jurisdiction  in  the  place  where  the  article  was 
purchased  for  analysis.  This  sub-section  is  in  the  most  general 
terms,  and  under  it  the  proceeding  against  the  Dairies  Company 
was  properly  taken  in  the  Brentford  Court.  The  Dairies  Company 
were  charged  with  an  offence,  and  they  then  became  "  the  defen- 
dants in  a  prosecution  under  the  Act''  within  sect.  25  of  the  Act 
of  1875  and  sub-sect.  5  of  sect.  20  of  the  Act  of  1899,  and  as 
such  they  were  entitled  to  set  up  any  defence  which  the  Act 
allowed,  and  they  did  set  up  as  a  defence  the  warranty  which  the 
appellant  had  given  them,  and  they  said  that  they  themselves  had 
bought  with  that  warranty.  That  gave  them  a  defence  under 
sect.  25  of  the  Act  of  1875,  and  they  were  clearly  entitled  to  set 
Qp  that  defence  and  to  be  discharged  under  that  section,  and 
they  were  so  discharged.     The  respondent  therefore  would  be 

Q  2 
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Hannibs     entitled^  under  sab-seot.  5  of  sect.  20^  to  proceed  against  the 

Ttmb.      appoUant  as  he  did.     He  is  a  jjublio  officer  and  has  a  public  duty 

....       cast  on  him  to  follow  the  various  sellers  until  he  comes  to  the 

1902.       guilty  party.     The  object  of  inserting  the  provision  in  sub-sect.  5, 

SalT^F  d  fl»^^^°^  ^^®  justices  an  extended  jurisdiction,  was  to  get  rid  of  the 

on/iru^f    difficulty  that  arose  in  Reg.  v.  Smith  {ubi  aup,),  and  to  enable 

Aet$^       the  justices  who  heard  the  original  information  under  sect.  6,  to 

^<^^jitwaii<m  deal  with  the  whole  matter.     Sub-sect.  5  applies,  and  under  that 

— FaU«      sub-section  the  respondent  could  proceed  against  the  appellant 

warranty--   for  giving  the  Warranty  before  the  justices  at  Brentford,  as  being 

Juriadictum  the  Court  having  jurisdiction  in  the  place  where  the  article  was 

%uw«i*iv«"  Purchased  for  an Jysis. 

warrantUa  LoBD  Alvbbstone,  C.J. — The  question  raised  in  this  case  is 
— Fiwiu*--  undoubtedly  an  important  one — namely,  whether  there  was 
?  M^M^Sis  jurisdiction  in  the  magistrates,  before  whom  the  proceedings  had 
27 ;  62  <ih  63  properly  been  taken  under  sect.  6  of  the  Sale  of  Food  and 
VicUe,  51,  Drugs  Act,  1875,  also  to  hear  the  subsequent  trial  of  an  informa- 
t.  20  (5, 6).  ^{qq  against  the  original  seller  of  the  milk.  The  case  is  impor- 
tant because  it  might  be  thought  desirable  that  all  proceedings 
with  regard  to  the  same  milk  should  take  place  before  the  same 
tribunal ;  but  it  must  be  remembered  that  in  Beg  v.  Smith  {ubi 
sup.)  it  had  been  decided  that,  apart  from  special  legislation,  a 
metropolitan  magistrate  had  no  power  to  entertain  a  prosecution 
under  sect.  27  of  the  sale  of  Food  and  Drugs  Act,  1875,  in 
respect  of  the  giving  of  a  false  warranty,  where  the  warranty  was 
given  and  where  the  sale  and  delivery  had  taken  place  outside 
the  jurisdiction  of  his  Court.  Then  came  the  amending  Act,  the 
Sale  of  Food  and  Drug^  Act,  1899,  which  in  sect.  20,  sub-sect.  5, 
gives  a  certain  extended  jurisdiction,  and  if  these  proceedings 
were  really  in  respect  of  a  matter  which  came  within  sect.  20, 
sub-sect.  5,  of  the  Act  of  1899,  then  the  objection  to  the  juris- 
diction of  the  justices  could  not  prevaU.  That  extended  juris- 
diction is  given  in  these  terms :  "  Where  the  defendant  in  a 
prosecution  under  the  Sale  of  Food  and  Drugs  Act  has  been 
discharged  under  the  provisions  of  sect.  25  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  as  amended  by  this  Act,  any  proceedings 
under  the  Sale  of  Food  and  Drug^  Acts  for  giving  the  warranty 
relied  on  by  the  defendant  in  such  prosecution,  may  be  taken  as 
well  before  a  Court  having  jurisdiction  in  the  place  where  the 
article  of  food  or  drug  to  which  the  warranty  relates  was  pur- 
chased for  analysis  as  before  a  Court  having  jurisdiction  in  the 
ftlace  where  the  warranty  was  given.''  I  call  attention  to  the 
act  that  the  statute  still  recognises  that  there  is  original  juris- 
diction to  try  a  proceeding  for  givine  a  false  warranty  in  the 
place  where  the  warranty  was  given  and  the  offence  committed, 
but  it  also  provides  that  there  shall  be  jurisdiction  in  the  place 
where  the  article  was  porchased  for  analysis.  We  have  got  to 
consider  what  persons  oome  within  those  words,  and  to  do  so  we 
have  to  turn  back  to  sect.  25  of  the  Act  of  1875^  which  provides 
that  '*  if  the  defendant  in  any  proaecalion  under  this  Act  prove 
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that  he  had  purchased  the  article  in  aaestion  as  the  same  in     Mjlhnum 
natare^  substanoej  and  quality ,  as  that  demanded  of  him  by  the      ^' 

prosecutor  and  with  a  written  warranty  to  that  effect,     •     •     .        

he  shall  be  discharged  from  the  prosecution/'     Therefore  it  is  to       1902. 
be  observed  that  sect.  25  deals  with  the  special  individual  who  «^~TV^j 
has  sold  the  milk  to  the  prosecutor.    Then  sect.  20,  sub-sect.  1,    andDntgs 
of  the  amending  Act  of  1899,  says  that  a  warranty  or  invoice      AeU—  ' 
shall  not  be  available  as  a  defence  to  any  proceeding  under  the  AdviUraUon 
Sale  of  Food  and  Drugs  Acts,  unless  the  defendant  has  sent  to      ZJ^^m 
the  purchaser  a  copy  of  the  warranty  with  a  written  notice  wtrrtmiy-- 
stating  that  he  intends  to   rely  on  it,  and  specifying  the  name  JwrUdittUn 
and  address  of  the  person  from  whom  he  received  it,  and  has  also  "o^JI^^T" 
sent  a  like  notice  of  his  intention  to  that  person.    Now,  it  is    wtrrantiet 
quite  clear  that  the  magistrates  thought  that  the  second  pro-    —Venue-- 
ceedings  here,  which  were  taken  against  the  Dairies  Company,  ^®  ^^^  ^*- 
were  either  within  sect.  25,  or  could  be  treated  by  them  as  being  27;  62  4*  63 
within  sect.  25.     It  is  not  unnatural  that  they  did  so,  as  the    Ffct.  c.51, 
Dairies  Company  had  given  the  notice  contemplated  by  sect.  20   '*  ^^  ^^>  ^)* 
sab-sect.  1,  of  the  Act  of  1899.     When  we  look  at  the  informa- 
tion against  the  Dairies  Company,  it  was  for  unlawf uUy  giving  a 
false  warranty  in  writing  to  one  Mrs.  Dew  in  respect  01  milk  sold 
by  them  as  principals,  contrary  to  sect.  27  of  the  Act  of  1875,  as 
amended  by  sect.  20,  sub-sect.  6  of  the  Act  of  1899.     I  think  it 
is  quite  right,  as  has  been  pointed  out  by  counsel  for  the  appel- 
lant, that  in  addition  to  the  right  to  be  discharged  on  producing  a 
written  warranty  under  sect.  25  of  the  Act  of  1875,  which  is 
dealt  with  in  sect.  20,  sub-sect.  5,  of  the  Act  of  1899,  there  is  a 
substantive  offence  created  and  power  given  to  try  it  in  the 
sacceeding  sub-section — namely,  sub-sect.  6  of  sect.  20  of  the 
same  Act.     It  is  quite  clear  that  there  may  be  different  con- 
siderations applying  to  charges  made  under  different  sections. 
I  think  that  the  Dairies  Company  were  really  charged  under  sub- 
sect.  6  of  sect.  20  for  giving  a  false  warranty,  and  all  that  it  was 
necessary   for  them  to  show  under  that  sub-section  was  that 
when  they  gave  the  warranty  they  ''  had  reason  to  believe  that 
the  statements  or  descriptions  contained  therein  were  true,''  and 
the  sub-section  does  not  give  the  same  extended  jurisdiction 
where  the  Court  has  given  effect  to  the  defence  and  has  dis- 
charged the  defendant,  as  sub-sect.  5  of  the  same  section  does 
where  the  defendant  is  discharged  under  sect.  25  of  the  Act  of 
1875.    The  defence  allowed  by  sub-sect  6  of  sect  20  is  quite  a 
different  matter  from  setting  up  as  a  defence  a  written  warranty 
under  sect.  25  of  the  Act  of  1875.    Under  sect.  20,  sub-sect.  6, 
the  warranty  received  by  the  defendant  is  only  evidence  that  he 
h&d  reason  to  believe  that  the  statements  contained  therein  were 
true.    Therefore,  although  the  magistrates  may  have  thought 
that  in  dischaging  the  Dairies  Company  they  were  acting  under 
sect.  25  of  the  Act  of  1875,  yet  they  were  really  acting  under 
sect  20,  sub-sect.  6,  of  the  Act  of  1899;  and  I  think,  therefore, 
that,  this  being  a  charge  of  giving  a  false  warranty  and  the  case 
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Mannsm     not  coming   within  the  language  of  sect.   20,  sub-sect.   5,  the 
.  ^'  magistrates  had  no  jurisdiction  in  this  case  under  sect.  20^  sub- 

'      sect.  5,  of  the  Act  of  1899.     The  magistrates^  therefore,  had  no 

1902.       jurisdiction  to  entertain  these  proceedings  against  the  appellant, 
„  ,  ""T"*     ,  and  this  appeal  must  consequently  be  allowed  and  the  conviction 

Sale  of  Food  i.   j  ^  J 

a^  Drugs     quashed. 

Acts—  Dabltng,  J. — I  am  of  the  same  opinion. 

AduUoration      Ohannbll,  J. — I  am  of  the  same  opinion.     It  seems  to  me  that 

— i^u*  ^^  ^^^  ^^^  ^^   ^^^^   ^^^  Legislature   have   sought  to   remedy 

warranty—  various    dcfocts  in   procedure   under   the    previous   Acts,   and 

Jurisdictum  amongst  others  the  diflSculty  that  arose  in  Reg  v.  Smith  {%ibi 

^u^umios'  *^jPO*  *s  to  proceedings  in  respect  of  a  false  warranty  which  was 

ivarranties  relied  upon  by  the  defendant  in  the  original  proceedings.     They 

—Vmuo--  did  that  in  the  language  which  appears  in  sub-sect.  5  of  sect.  20, 

38  4^99  Vtct,  \y^^  ^(j™  jj  J  jjqIj  consider  the  case  of  successive  warranties,  and 

e.  68, 98,  25,   u  i.  •  J   J  r       i. 

27;  62  ^68   "flive  not  provided  for  it. 

Vict.  c.  61,  Appeal  allowed.     Conviction  quashed, 

f.20  (5,  6).        Solicitors  :  for  the  appellant,  W.  T,  Ricketts  and  Son;  for  the 
respondent,  Sir  Richard  Nicholson. 


KING^S  BENCH  DIVISION. 

April  25  and  28,  1902. 

(Before  Lord  Alvebstonk,  C.J.,  Dablino  and  Chann£Ll,  J.J.) 

Kbx  V,  Kennedy,  a  Metropolitan  Magistrate. 

Justice  of  the  peace — Jurisdiction — Application  for  summons — 
Discretion  of  magistrate  to  refuse  summons — Offence  under 
Roman  Catholic  Relief  Act,  1829  (10  Geo,  4,  c.  7),  s.  34. 

Upon  a  rule  nisi  for  a  mandamus  to  command  a  metropolitan 
magistrate  to  hear  and  determine  an  application  for  a  summons 
for  an  offence  under  sect,  34  of  the  Roman  Catholic  Relief  Act, 
1829: 

Held,  that  thou^gh  the  information  disclosed  a  primd,  facie  case  that 
the  offence  was  committed,  nevertheless  the  magistrate  was 
entitled  in  the  exercise  of  his  discretion  to  refuse  to  issue  a 
summons,  and,  if  he  did  so,  the  Court  had  no  jwisdiction  to 

(a)  Reportod  by  J.  Andrew  Strahan,  Esq.,  Barrister-at-Law. 
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compel  hiim  to  review  hi8  decisian  v/rdesa  the  discretion  was       Bbz 
exercised  on  improper  and  extraneous  grounds  :  Kbnwidt 

Held,  further,  that,  in  prosecutions  under  sect.  84  of  the  Roman       

Catholic  Relief  Act,  1829^  the  fact  that  there  had  never  been        1909. 
any  prosecutions  under  the  section,  and  that  the  magistrate  was  ,  j;     '.  ^, 
of  aptnion  that  if  any  prosecutions  under  it  were  now  to  be      peac«— 
commenced  they  should  be  commenced  by  tlie  Crown,  were  not  Juri§dietion 
improper  and  extraneous  grounds  in  considering  an  application  ^P**?^^^ 
by  a  private  person  for  a  summons  under  sect.  84 :  ^wnmmimB 

Held,  further,  that  there  is  nothing  in  that  Act  to  prevent  private     — Boman 
persons  from  commencing  prosecutions  under  sect.  84.  OothoKc 

RULE  nisi  for  a  mandamus  commanding  a  metropolitan  magis-  t  a^~^ 
trate  to  bear  and  determine  the  matter  of  an  application  ^  7  T'94, 
by  one  tbe  Rev.  C.  Stirling  for  tbree  sammonses  against  the 
Rev.  Sydney  Smitb,  tbe  Rev.  Herbert  Thurston^  and  tbe  Rev. 
John  Gerard  respectively^  charging  them  with  having  been 
admitted  and  become  Jesaits  within  the  United  Kingdom  since 
1829,  contrary  to  sect.  34  of  the  Roman  Catholic  Relief  Act, 
1829. 

Roman  Catholic  Relief  Act,  1829  (10  Geo.  4,  c.  7) : 

Sect.  34.  In  case  any  person  shall  after  the  oommenoement  of  this  Act  within  any 
part  of  this  United  Kingdom  he  admitted  or  become  a  Jesnit  or  brother  or  member 
of  any  other  snch  religions  order,  community,  or  society  as  aforesaid,  snoh  person 
shall  be  deemed  and  taken  to  be  guilty  of  a  misdemeanour,  and  being  thersof  lawfully 
conTieted  shall  be  sentenced  and  ordered  to  be  banished  from  the  United  Kingdom  for 
the  term  of  his  natural  life. 

The  application  for  the  summonses  was  heard  by  the  learned 
maffistrate  on  tbe  17tb  day  of  January.  Tbe  information  on 
which  it  was  based  merely  stated  that  the  gentlemen  against 
whom  tbe  applicant  desired  to  proceed  had  within  the  United 
Kingdom  become  Jesaits  since  1829,  without  giving  any  particu- 
lars as  to  tbe  place  or  time  of  their  becoming  Jesuits. 

On  tbe  24tb  day  of  January  the  magistrate  gave  judgment 
refusing  tbe  summonses. 

In  the  affidavits  on  which  the  rule  nisi  for  a  mandamus  had 
been  obtained  it  was  alleged  that  tbe  magistrate  refused  tbe 
summonses  on  two  grounds — namely,  (1)  that  tbe  sections  of  the 
Roman  Catholic  Relief  Act,  1829,  under  which  tbe  application 
was  made  was  practically  obsolete ;  and  (2)  that  under  it  pro- 
ceedings could  only  be  taken  by  information  to  be  filed  by  the 
Attomey-Gteneral.  Tbe  learned  magistrate,  however,  put  in  an 
affidavit  to  show  that  this  was  a  mistaken  view  of  his  decision. 

From  tbe  magistrate's  affidavit  it  appeared  that  be  in  giving 
judgment,  after  referring  to  sects  28  to  36  of  the  Roman  Catholic 
Relief  Act,  1829,  proceeded  as  follows : 

Now,  it  may  be  observed,  first  of  all,  that  all  those  sections  are  practically  obsolete 
and  no  records  of  any  proceedings  under  them  are  accessible,  and,  in  the  words  of  the 
bite  Sir  James  Stephen  in  his  History  of  the  Criminal  Law,  **  these  proTisions  ever 
since  they  have  been  passed  have  been  treated  as  a  dead  letter."  It  would  seem  to  be 
gathered  from  them  that  membership  of  this  religious  order  is  not  a  criminal  condi- 
tion in  itMlf,  and  is  only  made  so  under  certain  oiroumstanses.    It  must  be  more,  in 
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Bbx  ^7  ▼io^i  than  a  mere  matter  of  policy,  eepeoiaUy  when  euoh  Beriooa  conseqaenoas  aa 

^.  buiishmeDt  for  life  and  transportation  are  inTolved ;  and  they  are*  moreover,  pro- 

Kbitnsdt.  ▼iBions  which,  in  my  opinion,  shonld  be  enforced  by  the  Crown  and  not  by  a  priTate 

.^^  informer.    The  confirmation  of  this  view  is,  I  think,  to  be  found  in  sect  38  of  the  Act, 

ld02.  which  says  that  all  penalties  imposed  by  this  Act  shall  and  may  be  recovered  as  a 

*  debt  dne  to  His  Majesty,  by  information  to  be  filed  in  the  name  of  His  Majesty's 

Jttsiiee  of  the  Attorney-General    It  may  be  said  that  banishment,  which  is  the  penalty  enacted  by 

p^^^.^ sects  29,  31,  and  34,  is  not  one  of  the  penalties  which  is  indicated  in  sect.  38,  but  the 

JurUdietion  pi^^i^ioiu  are  so  far  allied  to  the  common  snbject  matter  that  the  procedare  to  enforce 

TU»^*>^Ufy^  any  of  them  should  be  l>y  way  of  information  from  the  Grown  Oifice  itself.    Tbere- 

7^^i^  fo^,  in  my  judgment,  the  application  should  be  refused  upon  the  ground  that  it  is 

fJr$umm&M  '^^^^S^y  instituted*    The  third  ground  arises  on  the  initiation  of  the  proceedings 

'-^B^nan  ^^^^"^^  on  ^^'^  words  of  sect  84,  because  it  says  that  after  the  passing  of  the  Act 

CatkoUe  ^^^  ^^  ^^^  gentlemen  was  admitted  and  became  a  Jesuit,  contrary  to  the  provisions  of 

RslUf  Act  ^^^  ^^  ^'  ^^^  ^'^^    Now,  I  think  that  information  is  too  scanty  and  too  bare  a  state- 

IgSn '  ment,  and  insufficient  to  support  an  application  for  a  criminal  process.    Therefore,  in 

laa      A  ^^®  exercise  of  the  discretion  which  is  conferred  upon  me  by  the  Indictable  Offences 

.,      •?•     Act,  I  dismiss  the  information, 
c.  7,  s.  34.  ^ 

After  this  jadgment  was  delivered,  Avory,  K.C.j  for  the  appli- 
cant^ asked  the  magistrate  whether  it  would  be  of  any  avail  to 
present  an  amended  information  giving  further  particulars,  or 
whether  he  might  take  it  that  the  learned  magistrate  refused  it 
on  all  the  grounds  stated  in  the  judgment. 

The  learned  magistrate  replied  that  Avory  might  take  it  that 
he  should  refuse  the  application  because  the  second  ground — 
namely,  that  the  Crown  should  be  the  informer— would  still 
stand. 

Avory  then  said : 

That  objection  would  still  stand,  and  would,  I  understand  from  yon,  apply  to  any 
amended  information. 

The  magistrate  replied  that  it  would  apply  to  any  amended 
information. 

Avory  then  asked  if  the  first  ground  would  stand  too — ^that  in 
the  magistrate's  view  the  statute  was  obsolete  ? 

The  magistrate  replied : 

With  regard  to  that,  I  used  the  words  **  practically  obsolete  **  because  it  is  not 
actually  obsolete.  I  do  not  put  it  as  a  ground.  I  put  that  rather  as  influencing  my 
discretion. 

The  rule  rdsi  for  a  mandarwtis  was  now  argued  on  the  assump- 
tion that  the  information  was  so  amended  as  to  give  sufficient 
particulars  to  support  a  criminal  charge. 

Sir  Edward  Clarke,  K.C.  and  Hugo  Young,  K.C.  {Dennis 
(y  Conor  with  them)  showed  cause.-^It  is  submitted  that  the  magis- 
trate was  right  in  holding  that  proceedings  under  these  penal 
sections  of  the  Boman  Catholic  Belief  Act  can  only  be  taken  by 
the  Crown.  The  whole  scheme  of  these  sections  snows  that  they 
were  to  be  enforced^  if  enforced  at  all,  at  the  discretion  of  the 
executive,  and  that  the  penalties  they  prescribe  are  such  as 
could  be  made  effective  only  by  executive  action.  The  words  of 
the  sections  are  not  apt  to  proceedings  by  a  private  informer. 
Thus  all  the  fines  are  to  go  to  the  Crown,  the  Crown  can  license 
breaches  of  the  Act,  and  the  punishment  for  some,  at  any  rate, 
of  the  breaches  is  banishment — a  punishment  which  the  Court 
has  no  machinery  to  enforce.     The  effect  of  the  senten<)e  of  the 
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Coart  merely  ia  that  the  Kin^  may  "  lawfully  cause  '*  his  depor-        Bxx 
tation.     That,  we  submit,  gives  the  King  a  discretion  in  the    ^    ^' 

matter,  and,  if  the  King  does  not  choose  to  deport  him,  then  the        

Jesuit  would,  even  after  conviction,  be  legally  here.     [Darling,       1902. 
J. — Surely  that  merely  ineans  this,  that  if  the  banished  Jesuit        ' — _ 
does  not  leave  the  country  the  King  may  deport  him,  or  if  he    ^J^c^  '* 
comes  back,  in  an  aggravated  case,  may  transport  him.]     It  is  jumdtciion 
submitted  that,  on  such  a  reading,  "  lawfully  cause  "  has  no  mean-  — XHacrrfioTi 
ing.    However,  assuming  the  magistrate  was  wrong  in  thinking  J^i^^H^ 
that  prosecutions  under  these  sections  could  be  initiated  only  by     --Roman 
the  Crown,  it  is  submitted  that  he  has  exercised  his  discretion  in      0apwli4i 
this  application ;  that  the  grounds  on  which  he  has  exercised  it  are    ^\^g29— '* 
that  as  a  matter  of  expediency  he  thinks  any  proceedings  should     lo  Oeo.  4, 
be  initiated  by  the  Crown,  and  that  the  statute  is  practically    c.  7,  t .  34. 
obsolete  and  has  never  been  enforced,  though  to  the  Gk)vern- 
ment's  knowledge  Jesuits  have  been  long  established  and  admitted 
in  the  country;  and,  lastly,  that  these  are  good  grounds  for 
exercising  such  discretion :  Ex  parte  Lewis,  59  L.  T.  Rep.  338 ; 
21  Q.  B.  Div.  191 ;  Rex  v.  Bros,  85  L.  T.  Rep.  581 ;  Reg.  v. 
Bijrde,  60  L.  J.  17,  M.C. ;  Reg  v.  Gotham,  78  L.  T.  Rep.  468 ; 
(1898)  1  Q.  B.  802. 

J7.  Sutton,  for  the  learned  magistrate,  referred  to  Stephen's 
History  of  Criminal  Law,  vol.  2,  p.  493:  HoUiday's  Life  of 
Lord  Mansfield,  at  p.  176.  [Lord  Alvbrstone,  C.J. — Mr. 
Avoiy,  we  are  all  agreed  that  a  private  person  is  entitled  to 
initiate  proceedings  under  these  sections.  You  may  confine 
your  argument  to  the  question  of  discretion.] 

Avory,  K.C.  {Biron  with  him)  in  support  of  the  rule. — In  that 
case  it  is  submitted  that  in  purporting  to  exercise  his  discretion  the 
learned  magistrate  has  in  fact  declined  jurisdiction.  The  law 
gives  private  persons  a  right  to  commence  proceedings  for 
criminal  offences,  and  the  magistrate  says  that  because  he 
thinks  the  Crown  alone  is  entitled  to  initiate  them  in  this  case, 
and  because  in  any  event  the  statute  is  old  and  practically 
obsolete,  he  will  refuse  to  permit  private  persons  to  begin 
proceedings.  That  surely  is  doing  what  the  Legislature  is  alone 
competent  to  do^-altering  the  rule  of  law  that  a  private  person 
may  prosecute,  and  altering  it  too  on  grounds  which  as  a  matter 
of  fact  are  both  mistaken.  The  Crown  is  not  alone  entitled  to 
prosecute.  The  penal  sections  of  the  statute  are  not  practically 
obsolete.  Returns  were  made  under  them  of  the  Jesuits 
residing  in  England  for  many  years.  Their  validity  and  force 
have  been  recognised  quite  recently  in  other  Acts  of  Parliament, 
as,  for  example,  in  the  Promissory  Oaths  Act,  1871.  And  so 
late  as  1898  Parliament  refused  to  repeal  them.  Counsel  also 
referred  to  Reg.  v.  Adaiiison  (33  L.  T.  Rep.  840 ;  1  Q.  B.  Div. 
201) ;  Beg.  V.  Ingham  (14  Q.  B.  396)  ;  Reg.  v.  Boteler  (8  L.  T. 
Rep.  514;  I  B.  and  S.  959) ;  Ex  parte  Waison  (L.  Hop.  4  Q.  B. 
302) ;  Stephen's  History  of  the  Criminal  Law,  vol.  1,  at 
p.  495. 
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Bix  Hugo  Ywmg,  K.C.,  in  reply. 

Kennedy         ^ovA  Alvebstone^   C.J. — This  case  certainly   presents   very 

'    considerable  difficulty^  and  it  is  one  which  has  jfiven  ns  very 

1902.       anxious  consideration.     I  do   not  think   the   principles  of  law 
-    .:      ...    which  have  to  be  applied  are  at  all  difficult  of  statement^  but  of 
'*p«aoe^      course  when  you  come  to  apply  them  very  diflferent  and  more 
JurUd^ction  difficult  Considerations  arise.    If  an  inferior  tribunal  has  declined 
-Z^i^ir**  jurisdiction  or  thought  that  it  has  no  jurisdiction  through  wronffly 
yi,y^„J^j^  construing  an  Act  of  Parliament,  there  is  no  doubt  that  under 
—Roman     ordinary   circumstances   the   mandamus  will  go    to   order   the 
CaihoUe     magistrate  or  the  inferior  tribunal  to  exercise  its  jurisdiction. 
1829—^ '    '^^  ^^  ^^^  other  hand,  a  magistrate  not  misunderstanding  the 
10  Geo.  4,     law,  and  not  improperly  applying  the  law  in  the  matter  of  his 
e.  7,  *.  34.     jurisdiction,  exercises  a  discretion  that  he  will  or  will  not  allow 
the  process  of  the  Court,  then,  at  any  rate  in  cases  under  the 
Indictable  Offences  Act  (11  &  12  Vict.  c.  42),  which  is  the  Act 
we  have  to  consider,  his  discretion  cannot  be  inquired  into.     It 
is   not  necessary  to  go  through  all   the  cases,  but  I  think  it 
desirable  to   call   attention   to  one  or  two  of  the  cases  which 
illustrate  the  law  before  I  proceed  to  apply  that  law  to  the  facts 
of  this  case  ;  and  I  think  it  is  the  more  necessary,  because  it  has 
been  suggested  by  Mr.  Avory,  in  his  able  argument  in  support 
of  the  rule,  that  the  case  of  Beg.  v.  Ingham  {sup.),  which  was 
decided  in  the  year  1849,  and  has  been  recognised  as  good  law 
in   recent   cases,   could   only   be   supported   on   some  different 
principle  to   that  which   I  referred   to   in   the   course   of    the 
argument.     In  the  case  of  Reg,  v.  Ingham  (sup.)  it  was  decided 
that  ''when  an  information  is  laid  before  justices  of  the  peace 
for  an  indictable  misdemeanour,  it  is  in  the  discretion  of  the 
justices  to  hear  it,  or  refuse  to  hear,  and  leave  the  complaining 
party  to  originate  his  prosecution  before  a  grand  jury.**     The 
case  was  an  attempt  to  indict  a  person  for  perjury.     It  cannot 
be   said   that   there   was  doubt  as  to  there  being  prima,  fade 
evidence  of  the  offence.     The  magistrate  had  declined  to  allow 
the  case  to  go  on,  on  the  ground  of  the  pending  of  some  pro- 
ceedings in  the  Ecclesiastical   Court;    the   Court  declined   to 
interfere  with  that  discretion ;  and  Coleridge,  J.  at  the  end  of 
the  trial,  and  I  think  it  is  important  in  reference  to  this  case^ 
says :  ''  The  refusal  of  this  rule  does  not  prevent  a  trial  if  the 
prosecutor  chooses  to  ^o  before  a  grand  jury.     We  only  say  that 
we  will  not  oblige  the  justices  to  hear  an  informati(fn.*'     In  the 
case  of  Reg.  v.  Adamaon  (sup,)^  which  was  a  case  in  which  the 
Court  did  make  the  rule  absolute,  the  rule  laid  down  by  Cock- 
bum,  C.J.  was  that ''  the  Court  has,  in  the  absence  of  express 
statutory  provision,  no  appellate  jurisdiction  to  review  the  decision 
of  magistrates  who  have  once  heard  a  case  and  decided  it,  in  a 
matter  within  their  jurisdiction.     If  I  could  see  my  way  to  the 
conclusion  that  the  magistrates  had  considered  this  evidence  and 
given  a  decision  upon  it,  I  should  certainly  say  that  the  court 
could  not  act  upon  the  matter  further,  or  send  the  case  back. 


i» 
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Then  tho  Chief  Justice   went   on   to  point  ont  that   he   came        Bbx 
to  the  conclasion  that   the  magistrates   in  that  case  acted   on  ^* 

extraneous  and    extra  -  judicial    matter^   and    that    they    were        

influenced  by  their  distaste  for  the  views  and  doctrines  promul-        1902. 
gated  at  a  certain  meeting  which  was  the  subject  of,  and  which        ~ — 
led  to,  the  proceedings.      Blackburn,  J.,  who  concurred  with    %ofl<^  *^ 
the  Chief  Justice's  judgment  in  that  case,  practically  said  that  JurUdAction 
they  could  not  interfere  with  the  discretion  ;  they  could  interfere  — l>w«;««on 
and  should   interfere   if  the  justices  had   declined   to   exercise  "/i^^^^^jjj^ 
their  jurisdiction  on  an  improper  ground.     That  case  and  the     —lUman 
case  of  Reg,  v.  Ingham  (»ap.)  were  referred  to  in  the  judgment      CathoUc 
in  Reg.  v.  Byrde  {sup.)j  and  I  will  read  one  passage  from  the    ^t^Sft^*' 
considered  judgment  of  Williams  and  Stephen,  J  J.,  who,  having     ioom.4, 
referred  to  the  principle  to  which  I  have  made  short  reference,     c  7. «.  34. 
said  this:  ''This  seems  to  be  the  outcome  of  the  decisions,  and 
in  particular  of  Reg,  v.  Adamson  (sup.)  and   Ex  parte  Lexois 
[swp.),    Blackburn,  J.  in  his  judgment  in  the  former  case,  points 
oat  that  the  words  in  11  &  12  Vict.  c.  42,  s.  9,  'if  they  shall 
think  fit' — which  are  the  words  in  this  section  also,  it  being 
ander  the  same  Act — "  show  that  the  justices  have  a  discretion 
— and  the  mandamu8  in  that  case  was  granted  expressly  on  the 
ground  that  the  justices  had  not  exercised  their  discretion.    The 
jastices  may,  however,  it  would  seem,  in  the  exercise  of  their 
discretion,  refuse  to  issue  a  summons  even  though  there  is  evidence 
before  them  of  an   alleged    indictable    misdemeanour,   if  they 
consider  that  the  issue  of  the  summons  would  be  vexatious  or 
improper. ''     These  cases  seem  to  me  to  be  illustrations  of  the 
rale  which  I  endeavoured  to  state  for  myself  at  the  beginning 
of  my  judgment.     Now,  when  the  rule  was  moved  before  us— 
and  I  make  no  complaint  against  anybody,   because   one  can 
understand  how  it  arose — all  that  was  stated  in  the  affidavit  was 
that  the  learned  magistrate  had  refused  to  grant  the  summons 
upon  the  following  grounds :  That  the  statute  of  10  Geo.  4,  c.  7, 
was  practically  obsolete,  and  that  proceedings  under  sect.  34  of 
the  Act  could  only  be  taken  according  to  the  provisions  of  the 
Act  at  the  instance  of  the  Crown  by  information  at  the  Crown 
Office  or  otherwise,   and  could  not  be   initiated  by  a  private 
individual.     That  was  supplemented  by  a  statement  made  per- 
fectly accurately  by  Mr.  Avory  that,  after  the  decision  of  the 
magistrate  upon  the  point,  the  information  before  him  stating  no 
more  than  that  three  gentlemen  had,  after  the  year  1829,  been 
admitted  and  become  Jesuits  within  the  United  Kingdom,  the 
learned  magistrate  being  asked  whether  any  alteration  in  the 
form  of  the  information  would  remove  his  objection,  or  lead  him 
to  entertain  it,  said  No ;  and  I  am  deciding  this  case  from  the 
point  of  view  of  assuming  that  Mr.  Avory  had  stated  in  greater 
detail  in  his  information  anything  which  could  be  cured  as  a 
statement  of  fact ;  although  I  must  not  be  supposed  to  say  that 
even  if  I  had  taken  a  different  view  to  that  which  1  take  in  this 
caste,  there  might  not  be  a  duty  to  exercise  a  discretion,  or  a 
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Bax        right  to  exercise  a  discretion^  arising  upon  the  particular  circum- 
^-         stances  which    were  brought    before  the    magistrate    in    any 

' *    particular  case.     NoWj  that  being  so^  I  have  done  my  best  to  see 

1902.       if  I  could  get  at  what  was  the  real  decision  of  the  magistrate.     I 
7T~        will  read  the  passage  of  the  learned  magistrate's  judgment  which 
^j^^L      seems  to  me  to  show  that  in  reality  he  dealt  with  this  case  as  a 
JunsdicUon  question  of  discretion^  and  did  not  deal  with  the  case  upon  the 
--DUcreiion  grround  either  that  the  Act  was  obsolete  or  that  the  Act  could 
Tor  fwjmwwT  ^^*  ^®  P'^*  ^^  force  by  a  private  individual.     He  says :    "  It 
—Roman     would  seem  to  be  gathered  from  them  that  membership  of  this 
CathoUc     religious  order  is  not  a  criminal  condition  in  itself,  and  is  only 
*l8a9— **    naade  so  ander  certain  circumstances.     It  must  be  more  in  my 
i0  6feo.4,     view  than  a  mere  matter  of  policy,  especially  when  such  serious 
c.  7,  s.  84.    consequences  as  banishment    for   life   and    transportation   are 
involved,  and  they  are  moreover  provisions  which  in  my  opinion 
should  be  enforced  by  the  Crown,  and  not  by  a  private  informer. 
The  confirmation  of  this  view  is,  I  think,  to  be  found  in  sect.  38 
of  the  Act,  which  says :  '  That  all  penalties  imposed  by  this  Act 
shall  and  may  be  recoverable  as  a  debt  due  to  His  Majesty  by 
information    filed    in    the  name  of    His    Majesty's    Attorney- 
General.'    It  may  be  said  that  banishment,  which  is  the  penalty 
enacted  by  sects.  29,  30,  and  34,  is  not  one  of  the  penalties  that 
is  indicated  in  sect.  28,  but  the  provisions  are  so  far  allied  to 
the  common  subject   matter  that  the  procedure  to  enforce  any 
of  them  should,  I  think,  be  by  way   of  information  from   the 
Crown  Office  itself.     Therefore,  in  my  judgment,  this  application 
should  be  refused  upon  the  ground  that  it  is  wrongly  initiated. 
The  third  ground  arises  on  the  initiation  of  the  proceedings 
themselves  on  the  words  of  sect.  34,  because  it  says  that  after 
the  passing  of  the  Act  one  of  the  gentlemen  was  admitted  and 
became  a  Jesuit  contrary  to  the  provisions  of  sect.  34  of  the  Act. 
Now,  I  think  that  information   is  too  scanty  and  too  bare  a 
statement,   and  insufficient  te  support    an  application    for    a 
criminal  process.    Therefore,  in  exercise  of  the  discretion  which 
is  conferred  upon  me  by  the  Indictable  Offences  Act,  I  dismiss 
the  information."     Mr.  Avory  then  asks  him  as  to  ''whether  it 
would  be  of  any  avail  to  present  an  amended  information  giving 
further  particulars,  or  whether  we  may  take  it  that  you  refuse 
it  on  all  the  grounds  which  you  have  stated  ?    The  magistrate : 
I  think  you  may  teke  it  that  I   should  refuse  the  application 
because  the  first  ground — namely,  that  the  Crown   should  be 
the  informer — would  still  stand.      Mr.   Avory:  That   objection 
would  still  stand,  and  that  would,  I  understand  from  you,  apply 
to  any  amended  information.     The  magistrate  :  Yes,  that  would 
apply  to  any  amended  information.     Mr.  Avory :  Also,  I  presume, 
the   ground   which  you    first    stated — that    in    your    view   the 
statute  was  obsolete.      The  magistrate:   With  regard  to  that, 
I  used  the  words  '  practically  obsolete '  because  it  is  not  actually 
obsolete.     I  do  not  put  that  as  a  ground.     I  put  that  rather  as 
influencing  my  discretion.     Mr.  Avory :  I  thought  it  right  to 
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ask  yoa  that,  because  if  you  intended  to  base  joar  decision        Bax 
upon  that  ground,  I  ought  to  tell  you  that  I  have  since  dis-  *- 

covered  that  as  late  as  1898  a  Bill  was  introduced  into  Parliament      '^^'p^- 
for  the   purpose  of  repealing  these  sections,  and   Parliament        1902. 
refused  to  do  so.     The  magistrate :  I  am  much  obliged  to  you ;        "; — 
I  had  not  found  that  out.     It  is  a  question  of  discretion.     I  do    **1J^«.  * 
not  pat  that  as  the  ground  of  my  decision  at  all.     Mr.  Avory :  Jurudiciion 
That  leaves  it  open,  of  course,  to  test  the  question  in  a  superior  —DUeretion 
Court.     The  magistrate:    Yes;  there  may  be  other  '•©naedies  T^^^^^'JIJ]* 
open  to  the  applicants  to  proceed  in  a  different  way  no  doubt.^^     —Roman 
Reading  that  fairly,  I  think  that  is  a  statement  that  upon  the      Catholic 
circumstances  of  the  case  before  him  the  magistrate  came  to  the    '^/goollf** 
conclusion  that  he  ought  not  to  issue  a  summons.     Now,  that  I     lo  a$o.  4i, 
may  not  be  thought  to  be  merely  ooverinfi^  the  matter  up  with    c.  7, ».  34. 
what  I  call  general  observations,  I  should  like  to  state  what  I 
understand  from  the  earlier  part  of  the  magistrate's  judgment  to 
have  been  the  matters  he  took  into  his  consideration.     He  took 
into  his  consideration,  first,  that  the  Act  had  never  been  put  in 
force.    I  mean  by  the  Act  never  having  been  put  in  force  that 
these  sections  of  the  Act  had  never  been  put  in  force.     Having 
gone  through  these  sections  of  the  Act  he  comes  to  the  conclusion, 
which  I  think  was  the  right  conclusion,  that  the  Act  was  for  the 
purpose  of  getting  the  Jesuits  out  of  the  country,  and  not  for 
punishing  criminally,  if  I  may  use  the  expression,  the  individual 
Jesuit.     1  think  all  the  sections  show  that.     He  further  took 
the  view  that  it  was  not  an  Act,  or  at  any  rate,  these  sections  of 
the  Act  were  not  provisions  that  a  private   person   ought   to 
institute  proceedings  in  respect  of,  but  that  those  proceedings 
should   be   taken  by  the  Crown  or  by   representatives  of  the 
Crown.     Now,  it  seems  to  me  that  all  those  three  matters  were 
matters  that  he  was  entitled  to  take  into  his  consideration  in 
exercising  his  discretion.     I  do  not  want  to  repeat  anything  that 
I  have  said  in  the  course  of  the  argument,  but  I  think  that  some 
of  the  cases  that  I  put  to  Mr.  Avory  would  indicate  that  it  is 
impossible  to  say  that  there  is  no  discretion  simply  because  there 
\&  prima  facie  evidence  that  an  indictable  offence  has  been  com- 
mitted, and  the  authorities  to   which  I  have  referred  in  my 
opinion  negative  any  such  proposition.     I  must  also  say,  for 
myself,  that  I  think  the  fact  that  proceedings  were  not  witlun  the 
Vexatious  Indictment  Act  has  a  very  material  bearing  upon  this 
Act.     I  quite  agree  with  Mr.  Avory  that  under  ordinary  circum- 
stances it  is  not  convenient  that  there  should  be  an  ordinary 
criminal  prosecution  without  the  preliminary   proceedings  by 
summons,  and  by  committal  for  trial;  but,  upon  the  other  hand, 
when  you  have  such  cases  as  this  I  think  the  magistrate,  as  was 
pointed  out  in  Beg  v.  Ingham  {sup.),  is  entitled  to  take  into  his 
consideration  the  fact  that  his  decision  is  not  final,  but  that  a  bill 
can  be  preferred  by  any  person,  and  that  a  private  person  can 
present  that  bill  of  indictment,  if  he  is  disposed  to  do  so.     The 
fact  is  that  this  in  any  point  of  view  is  a  very  special  Act  of 
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Bkx        Parliament.     Its  provisions  are^  of  coarse,  uniqaOy  and  we  have 
^*  no  practice   under  it,   which  can  be   said  to   be  any  contem- 

'    poraneous  exposition  or  interpretation  of  it,  and  therefore  the  dis- 

1902.       cretion  which  a  magistrate  should  apply  to  such  a  case  must  be 
"7 — .       of  necessity  different  to  that  which  he  should  apply  to  ordinary 
"peac^      crimes  and  ordinary  criminal  offences.     For  myself  I  wish  to  say 
JuriMdietion  that  I  by  no  means  suggest  that  it  is  any  legal  bar  to  proceed- 
^Diicrytion  ings  in  the  case  that  they  are  taken  by  a  private  individual.     If 
yor^nwwM  *^®  magistrate  had  proceeded  upon  the  view  that  the  Crown,  and 
—Roman    the  Crown  only,  could  take  proceedings,  I  think  he  would  have 
OathoUe     been  wrong,  and  I  think  he  would  have  been  declining  juris- 
'^18^—**    diction,  bat,  on  the  other  hand,  I  think  he  was  perfectly  entitled 
lOGffo.4,     to  take  into  consideration,  having  regard  to  the  provisioas  of  the 
c,  7,  f .  84.     Act^  that  this  was  not  a  proceeding  in  which  he  was  bound  to 
issue  a  summons  at  the   instance  of  an  ordinary  informer.     I 
mention  that  because  I  am  as  anxious  as  anyone  can  be  that  the 
provisions  of  the  criminal  law  shoald  be  put  in  force,  and  that 
magistrates  should  not  be  tempted  to  say  that  they  ref  ase  to 
entertain  proceedings  by  any  oatside  cousideration  or  any  dis- 
taste or  dislike  for  any  Act  of  Parliament.     That  is  not  what,  in 
my  opinion,  arises  in  this  case.     I  have  said  already  that  the 
fact  that  they  had  never  been  put  in  force,  the  fact  that  its  pro- 
visions point  to  persons  being  got  out  of  the  country,  and  not  to 
what  I  may  call  ordinary  offences  against  private  individuals,  are 
circumstances  which  the  magistrate  could  take  into  his  considera- 
tion, and  also  he  could  take  into  his  consideration  that  this  was  a 
summons  taken  out  by  a  private  individual,  and  that  was  one  of 
the  circumstances  upon  which  he  might  exercise  his  discretion. 
In  coming  to  the  conclusion  as  I  do  that  the  real  substance  of 
this  is  that  the  magistrate  exercised  his  discretion,  and  declined 
to  grant  the  summons  in  the  exercise  of  his  discretion,  I  think 
we  ought  not  to  interfere  with  it  and  that  therefore  this  rule 
must  be  discharged. 

Dablino,  J. — I  am  of  the  same  opinion,  but  I  think  the  magis- 
trate really  affected  here  to  do  two  things.  I  think  he  did 
understand,  and  I  think  he  did  express  in  one  part  of  his 
judgment  the  opinion  that  proceedings  could  not  under  this  Act 
of  Parliament  be  initiated  at  the  instance  of  a  private  person,  but 
only  by  the  Attorney-General  acting  as  such.  In  that  I  desire  to 
say  I  think  he  was  wrong.  If  he  held  that  opinion,  and  I  think 
he  did,  and  I  think  in  one  place  he  expressed  it,  I  think  he  was 
wrong.  To  my  mind  it  is  clear  that  the  Act  is  open  to  enforce- 
ment by  a  private  individual,  and  I  make  this  observation  for 
this  reason,  that  it  may  be  that  upon  an  application  for  a  sum- 
mons under  this  Act  made  to  some  other  magistrate,  another 
magistrate  might  take  the  view  if  this  were  not  said  very  plainly, 
that  this  Court  understood  the  magistrate  to  be  right  when  he 
expressed  that  opinion  that  only  the  Crown  acting  by  the 
Attorney-General,  could  put  the  Act  in  force.  I  do  not  think 
any  other  magistrate  could  take  that  view.     It  seems  to  me  that 
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a  private  person  may  be  entitled  to  a  summons^  and  a  magistrate        Bix 
in  proper  circamstances  might  lawfully  and  properly  grant  one^ 
and  the  case  might  be  heard.     Bat  I  think  here  in  this  oase  the 
magistrate  did  exercise  his  discretion  upon  matters  as  to  which        1902. 
he  was  entitled  to  exercise  it.     The  kind  of  discretion  that  a        "; — 
magistrate  should  exercise^  and  the  kind  that  he  is  not  entitled    "p^^__  ** 
to  exercise^  has  so  often  been  laid  down^  and  I  do  not  think  really   JurUdiction 
there  is  a  much  better  example  of  it  to  be  found  than  is  given  in  —Diacretion 
the  quotation  from  Lord  Coke,  which  is  in  the  Rep.  3,  at  p.  203,  ~ffj'^l^^^, 
where  he  says  :  "  For  discretion  is  a  science  or  understanding  to     —Roman 
discern  between  falsity  and  truth,  between  wrong  and  right,      Catholic 
between  shadow  and  substance,  between  equity  and  colourable    ^^^9— '' 
glosses  and  pretences,  and  not  to  do  according  to  their  wills  and     10  oeo.  4, 
private  affections,  for  as  one  saith.  Talis  discretio  discretionem    c  7, ».  34. 
confundit."     If  the  magistrate  here  had  acted  simply  upon  his 
own  will  or  private  liking  for  an  Act  of  Parliament,  or  dislike  for 
an  Act  of  Parliament,  he  wonld  then  not  have  exercised  his  dis- 
cretion in  a  proper  way.     But  here  I  think,  having  regard  to  all 
the  matters  which  he  had  regard  to,  and  to  which  my  Lord  has 
specially  directed  attention,  he  did  exercise  his  discretion  in  the 
sense  in  which  a  magistrate  may  lawfully  exercise  the  discretion 
of  a  judge,  and  not  of  a  mere  private  individual.     T  desire,  how- 
e?er,  to  go  a  little  further.     I  desire  expressly  to  say  this,  that  I 
think  a  magistrate  may  claim  and  may  exercise  a  wider  dis- 
cretion in  the  case  of  proceedings  under  such  statutes  as  this  one 
is,  statutes  banishing  people  for  their  opinions,  than  any  other 
statutes  that  I  am  acquainted  with  which  appear  on  the  statute 
books.     Whatever  may  be  the  reason  why  they  were  passed,  they 
were  statutes  which  persecute  opinion,  and  Acts  that  are,  to  my 
mind,  against  the  genius  and  spirit  of  this  age.     For  example, 
here  is  a  statute  which  says :  '^  The  Jesuit  shall  not  exist  in  this 
country — that  the  Jesuit  is  to  be  banished.*^     At  the  same  time  a 
Catholic  school  may  earn  a  grant  of  public  money,  and,  so  far  as 
I  know,  a  Jesuit  may  teach  in  a  Catholic  school  and  may  help  to 
earn  that  grant.     All  these  things  I  think  the  magistrate  may 
fairly  bear  in  mind  when  he  is  asked  to  grant  a  summons  in  such 
a  case  as  that.     Now,  the  words  of  Lord  Mansfield  have  been 
referred  to,  and  I  think  there  is  justification  for  the  kind  of 
thing  he  said  in  what  Lord  Mansfield  said.     Lord  Mansfield  was 
one  of  the  greatest  judges  who  ever  sat  in  this  Court — he  is 
described,   and  properly  described,  in  his  epitaph  in   West- 
minster Abbey,  as  his  country's  pride.    What  did  he  say  ? 
Here  in  this  book  are  two  instances  given  of  his  laying  down  the 
law  upon  penal  statutes — statutes  persecuting  opinion.     One  is 
in  the  case  of  a  statute  directed  against  the  Quakers,  the  other  is 
in  the  case  of  a  statute  directed  against  the  Roman  Catholics ; 
and  in  each  case  it  is  perfectly  plun  that  Lord  Mansfield  had 
regard  to  the  enforcement  of  this  law   not  only  by  laws  and 
statutes  in  the  books,  but  having  regard  to  the  circumstances  of 
the  time  in  which  he  was  called  upon  to  enforce  itj  and  he  says 
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Ebx        he  does  not  dispute  the  necessity  for  these  laws  against  the 
^'  Catholic  religion.     The  case  was  Payne's  case,  where  Payne  saed 

'°"^"^^*    for  a  penalty  as  a  common  informer,  and  Lord  Mansfield  goes 
1902.       throagh  the  statutes  and  says:   ''There  are  statutes  against 
*: — •        priests — the  first  is  that  of  Elizabeth/'  and  so  on.     "  There  was 
pOTWd—      another  made  after  enacting  that  if  a  priest  was  convicted  of 
Juri$dicti(m  Saying  mass  he  was  to  forfeit  two  hundred  marks  and  suffer  one 
—DiscrettQn  year's    imprisonment,   but   neither   does    Payne   go   upon   this 
ybr  fMrnmoiw*  statute,  for  here  there  is  no  reward  for  the  informer.     The  third 
—Howian     was  made  in  King  William's  reign  (11  &  12  Will.  c.  4),  soon  after 
Catholic     the  revolution.     This  is  the  statute  Payne  aims  at,  because  here 
'^*Mi29— **    ^  ^^®  hundred  pounds  the  country  is  to  pay  him  if  he  can  con- 
10  000.  4,     vict  the  defendant."     Lord  Mansfield  draws  attention  there  to 
c,  7, 8. 34.    the  fact  that  that  statute  was  made  soon  after  the  revolution.     It 
may  have  been  very  necessary  to  make  it,  and  it  may  have  been 
very  reasonable  to  make  it ;  but  how  does  he  go  on  ?     He  says 
as  to  the  Jesuits  and  so  on :  "  Neither  was  it  ever  the  design  of 
Legislatures  to  have  these  laws  enforced  by  every  common 
informer,  but  only  at  proper  times  and  seasons,"  such  as  immedi- 
ately   after    the  revolution,  obviously,   '^when  they  saw    the 
necessity  for  it,  and  by  proper  persons  appointed  by  themselves 
for  that  purpose "  ;   and  then   he  concludes   with   these  very 
remarkable  words :  "  And  yet,  more  properly  speaking,  they 
were  never  designed  to  be  enforced  at  all,  but  were  made  in 
terrorem.^'    If  Lord  Mansfield  might  have  regard  to  all  that,  it 
seems  to  me,  looking  at  the  statutes  of  this  peculiar  character,  so 
may  I,  and  so  might  the  learned  magistrate ;  and  I  do  think  that 
he  was  justified,  having  regard  to  the  kind  of  statute  under 
which  he  was  asked  to  issue  a  summons,  having  regard  to  the 
circamstances  which  are  a  matter  of  history,  and  which  he  must 
know,  of  how  the  statute  came  to  be  passed,  having  regard  to  the 
fact  that  the  Grown  had  never  attempted  to  put  it  in  force,  and 
that  since  it  was  passed  people  had  been  allowed  to  take  part  in 
public  life  and  public  opmion  in  this  country  holding  the  opinions 
that  these  people  are  charged  with   holding — I  think   having 
regard  to  all  this,  and  having  regard  to  all  the  circumstances  to 
which  my  Lord  has  specially   directed  attention,  that  he  was 
justified  in  exercising  his  discretion,  and  that  he  did  not  exercise 
it  simply  according  to  his  own  will  or  caprice,  but  that  he  exer- 
cised it  for  good  reasons  which  can  be  given,  and  that  he  was 
entitled  especially  to  do  so  when  he  was  asked  to  enforce  such  a 
statute,  and  a  statute  of  such  a  class  as  the  class  to  which  this 
statute  belongs.     I  am  therefore  of  opinion  that  there  is  no 
danger  in  holding — ^and  that  was  the  only  thing  I  was  anxious 
about  in  this  case — as  we  hold  to-day,  that  the  law  upon  other 
statutes  may  be  strained  to  allow  magistrates  to  refuse  proceed- 
ings which  they  ought  to  allow  to  be  properly  initiated. 

Chahnill,  J. — I  agree  in  the  judgment  of  the  Court.  I  prefer 
to  base  my  judgment  upon  toe  grounds  stated  by  the  Lord 
Chief  Justice,  and  upon  those  alone.     With  reference  to  those 
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whioh  my  brother  Darling  has  juab  laid  down,  the  matters  were 
not  brought  before  as  in  the  argument^  and  I  prefer  to  express 
no  opinion   npon  those  matters  except   that   in   mj   yiew   this 
statute  is  not  a  statute  merely  directed  against  opinions^  nor  do        1902. 
I  think  that  Lord  Mansfield,  in  the  passages  that  have  been        . — ■ 
qooted  to  us  from  his  life,  was  laying  down  the  law  in  a  way      p^Jl. 
we  ought  to  recognise.     The  opinions  of  an  eminent  man,  as  he  Juriadiction 
was,  of  course  deserve  our  respect ;  but  so  far  as  I  understand  —Discretion 
it,  the  views  that  he  laid  down  to  this  jury  have  never  got  into  "Z^^^^jjj]^ 
the  Law  Reports,  and  have  never  been  treated  as  a  statement  of     —.Roman 
the  law.     He  was  not  trying,  as  I  understand  it,  a  criminal  case,      CatKoUe 
hat  an  action  brought  by  a  common  informer  to  recover  and  put    ^^^^*^** 
into  his  own  pocket  a  penalty ;  an  action  which  has  never  met     lo  q^q^  4^, 
with  a  great  amount  of   favour,  and   has   seldom,   I  suppose,     c«7,  «.84. 
succeeded  in  recent  years — at  any  rate  unless  the  judge  summed 
up  in  a  very  different  way  from  that  in  which  Lord  Mansfield 
seems  to  have  summed  up  in  this  case.     One  is  not  surprised 
that  the  jury  found  for  the  defendant  in  that  case.     But  the 
matters  which  we  have  to  consider  in  this  case  seem  to  me  to  be 
very  different  indeed  from  that,  but  I  do  think  that  these  were 
matters  that  this  magistrate,  in  the  exercise  of  his  discretion,  was 
entitled  to  take  into  consideration.      I  should   content  myself 
entirely  with  a  statement  that  I  agree  with  the  judgment  of  the 
Lord  Chief  Justice,  if  it  were  not  that  matters  had  been  intro- 
duced in  argument  in  this  case  as  to  which  I  think  it  is  extremely 
desirable  that  there  should  be  no  mistake  hereafter  as  to  what 
it  is  that  we  do  in  fact  lay  down.     Now,  these  clauses  in  this 
statute  appear  to  have  been  passed,  as  the  preamble  to  sect.  28 
states,  for  the  purpose  of  the  gradual  suppression  and  final  pro- 
hibition of  these  religious  orders,  and  one  sees  that  the  object  is 
to  get  all  members  of  those  orders  gradually  expelled  from  this 
country.     Persons  who  were  resident  here  at  the  time,  whether 
natural  bom  subjects  or  foreigners,  and  who  were  members  of 
any  of  these  religious  orders,  were  to  be  allowed  to  stay  here 
conditionally  npon  their  registering  themselves.     Natural  born 
subjects  who  were  at  the  time  members  of  the  order  were  entitled 
to  come  here  and  to  get  the   same  protection  as  if  they  had 
happened  to  be  here  at  the    time  of   the  passing  of  the  Act, 
provided  that  within  a  certain  time  after  their  coming  here  they 
registered  themselves.     All  chose  persons  in  the  course  of  time 
would  die,  and  the  persons  to  whom  the  special  privileges  of 
staying  here  were  given  by  the  Act  of  Parliament  would  in  the 
course  of  a  great  number  of  years  disappear :   and  these  pro- 
visions were   made   that   no   persons   being  admitted   to  these 
religions  orders  elsewhere  should  come  here,  or  that  they  should 
be  admitted  here  and  be  here.     The  effect  of  those  would  be,  as 
stated  in  the  preamble,  to  effect  the  gradual  suppression  and 
final  prohibition  of  these  religious  orders,  and  it  seems  to  me  it 
would  have   been   done,   not    because    of   their   opinions,    but 
because  they  were  supposed  at  that  time,  rightly  or  wrongly,  to 
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Itaz         be  mischievous  persons ;  to  be  persons  whom  it  was  desirable  not 
^    ^*  to  have  in  this  country ;  and  the  mode  in  which  this  was  done 

'    was  to  say  that  their  being  here  should  be  a  misdemeanour^  and 

1902.       that  upon  their  being  lawfully  convicted  they  were  to  be  sentenced 

; and  ordered  to  be  banished.     That  is  a  peculiar  sentence,  not 

^MMh—      poiiishiog  them  for  being  members  of  these  religious  orders,  but 
3w\t9/ic\!iim  directing  that  they,  being  members  of  these  religious  orders^ 
^Duetveton   axjd  not  coming  within  the  privilege  of  persons  who  were  here 
"Tf  ^J**^J*  at  the  time  of  the  passing  of  the  Act  of  Parliament,  they  should 
--Roman     be  told  to  leavB  the  country.     Now,  it  is  put  in  the  form  or  a 
CatftoKe     criminal  offence,  and  as  it  is  put  in  the  form  of  a  criminal  offence 
^829— **    it  appears  to  me  that  a  private  individual  is  entitled  to  prosecute 
10  Gf«o.  4,     for  it.     As  Mr.  Avory  said,  it  is  an   important  constitutional 
c.  7,  t.  84.    principle  that  a  private  individual  may  set  the  criminal  law  in 
motion — ^at  his  own  risk  in  certain  cases,  of  course,  but  that  he 
may  do  so.     To  hold  the  contrary  appears,  to  use  an  illustration 
of  which  one  is  reminded  by  the  special  subject  of  this  kind  of 
prosecution,  is  very  like  reviving — ^if  that  is  the  proper  expression 
ibr  something  which  I   suppose  on  the  best  authority  never 
existed-— reviving  the  dispensing  power  of  the  Grown  that  was 
the  subject  of  so  much  trouble  in  the  days  gone  by.     I  think  it 
is  an  important  principle  to  hold  that  except  where  the  special 
terms  of  the  Act  of  Parliament  direct  the  contrary  (of  which 
there   are   some  instances)    a  private  individual  may  institute 
criminal  prosecutions,  and  if  this  magistrate  held,  and  I  think 
he  did  express  his  opinions  to  the  contrary  of  that  as  regards 
this  Act  of  Parliament — if  he  had  proceeded  upon  that  alone 
I  should  think  we  ought  to  direct  the  mandamu»  to  go.     But 
in  my  view,  although  he  expressed  that  opinion  and  stated  it 
as  one  of  the  grounds  of  his  decision,  he  stated  it  only  as  one  of 
the  grounds,  and  he  went  on  as  it  were  to  say :  Even  if  I  am 
wrong  in  saying  that  a  private  individual  cannot  initiate  these 
proceedings,  at  any  rate  I  am  entitled  to  take  it  into  account  as 
one  of  the  matters  to  be  dealt  with  when  I  come  to  consider 
whether  I  should  exercise  my  discretion.     In  that  view  I  think 
he  was  right,  and  taking  that  into  account,  and  taking  into 
account  the  fact  that  proceedings  had  not  in  fact  been  taken 
during  the  seventy  odd  years  since  the  Act  of  Parliament  was 
passed,  he  was  entitled  to  take  into  consideration  those  matters, 
and  to  say  :  "  I  will  not  issue  this  summons.  If  I  were  preventing 
you  from  taking  these  proceedings  and  raising  the  question  at 
all,  possibly  I  might,  but  I  am  not  doing  so.     You  are  entitled 
to  present  a  bill  to  the  grand  jury,  and  if  the  bill  is  presented 
there  will  be  a  direction  of  the  learned  judge  to  the  grand  jury 
upon  the  law  applicable  to  this  matter,  as  to  which  my  opinion  is 
what  I  have  expressed,  but  as  to  which  I  agree  there  may  be 
doubts,  and  in  the  exercise  of  my  discretion  I  think  that  is  the 
better  way  of  dealing  with  the  matter.^'     If  he  has  said  that,  I 
think  it  is  impossible  for  us  to  say  that  he  is  wrong,  and  that  if 
we  were  to  issue  a  mandamus,  we  should  be  doing  that  which. 
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the  Coart  neyer  does  opon  manrfamtw— namely,  directinjr  a  man        Bn 
how  to  do  his  duty.    The  function  of  a  mandamm  is  to  direct  •■ 

the  person  to  whom  it  ia  addressed,  whether  a  mamstrate  or   ^«™*»t- 
anyone  else,  to  do  his  duty,  but  not  to  direct  him  to  do  his  duty        im 

in  any  particalar  mode.      The  mandamug  which  we  should  issue,        ' 

If  we  issued  one  here,  would  be  to  hear  and  determine  this  '"'"*•  '^  *^ 
application  for  a  summons.  In  my  view  he  has  heard  it  and  /,SSio» 
determined  it,  because  he  has  taken  into  consideration  matters  -iHicrii^ 
which  he  WM  entitled  to  take  into  consideration,  and.  having  —*«>"«««»» 
taken  them  into  consideration,  he  has  decided  not  to  issue  the  ^"^  XTT 
summons.  ~^~S^ 

bolicitor  for  the  prosecutor,  John  Oihen.  "  J^^~j. 

^Sdioitors  for  the  respondents,  Witham.  Boehell,  Munst^,  and    l^.Tu. 

Solicitor  for  the  magistrate.  The  Solicitor  of  the  Treasury. 
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Wednesday,  March  26,  1 902. 

(Before  Lord  Alvbbstokii,  C.J.,  Daeunq  and  Chaitnui,,  JJ.) 

Rbi  t».  CaoiOToii  Ubban  Dibtbict  CotrwciL.  (a) 

Highuay-Indictment  for    non-repair— Substituted    highway— 
Order^nder  sect.  10  of  Highways  and  Locomotives  A^Tsil- 

K^L:tut^t     "  *^^"-^^^^%  of   def^L, 

In  1891,  by  an  order  of  quarter  sessions,  a  highway  was  strnmed 
and  a  new  road  substituted  for  it,  whicl!  wj  ZLWe 

iiHf    J    V  ■^  ^  Etghways  and  Locomotives  Act,  1878  on 
the  defendants,  and  an  indictment  was  preferred  ' 

■djter  the  order  the  defendants  served  noiu-M  nr,'  n^  r      t 
rJ^,^'-  150  oftdpubUc.  EeaUhlctTm         '  ^'''^''^''' 
Ihe  width  of  the  road  was  not  specified  in  the  indictment,  and  the 

(a)  Reported  by  W.  di  B.  Hbrbbht,  Esq.,  B»rri.ter..t-L.w 
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jury  found  that  the  old  road  was  a  highway  repairable  by  the 
inhabitants  at  large  before  1835. 
Heldy  that  judgment  was  rightly  entered  for  the  Crown. 

CAUSE  shown  why  a  verdict  obtained  by  the  Crown  at  the 
Lancashire  Assizes  should  not  be  set  aside^  and  judgment 
entered  for  the  defendants,  non  obstante  veredicto,  or  why  a  new 
trial  should  not  be  granted. 

The  grounds  upon  which  the  application  was  made  by  the 
defendants  were  (1)  that  the  whole  length  of  the  diverted  parts 
of  Linney-lane  was  repairable  by  the  frontagers  under  sect.  150 
of  the  Public  Health  Act,  1875,  by  reason  of  the  proviso  at  the 
end  of  that  section  ;  (2)  that  the  whole  of  the  length  was  a  new 
street,  and  that  it  was  the  duty  of  James  Henry  Lees  Milne  to 
pitch  and  pave  and  construct  the  new  street  in  accordance  with 
the  bye-laws  of  the  Crompton  Local  Board  and  the  amended  plan 
and  section  submitted  by  him  to  and  approved  by  the  Crompton 
Local  Board;  (3)  that  the  diverted  road  substituied  for  the 
old  road  was  not  made  of  the  width  of  12yds.  in  accordance  with 
the  order  of  quarter  sessions  and  plan  annexed  thereto,  but  was 
made  of  the  width  of  14yds.  to  16yds.,  in  accordance  with  the 
plan  and  section  of  the  new  street  deposited  by  James  Henry 
Lees  Milne,  and  approved  by  the  Crompton  Local  Board,  or  that 
the  case  did  not  fall  within  the  provisions  of  sect.  92  of  the 
Highways  Act,  1835,  and  the  Crompton  District  Council  were  not 
made  liable  for  the  repair  of  the  street ;  (4)  that  the  burden  of 
repairing  Linney-lane  was  therefore  removed  from  the  Crompton 
District  Council  and  placed  upon  the  frontages  of  J.  H.  Lees 
Milne ;  (5)  that  the  power  of  the  Lancashire  County  Council  to 
order  the  district  council  to  repair  a  road  did  not  exteud  to  an  old 
highway  converted  into  a  new  street  within  the  meaning  of  the 
bye-laws;  (6)  that  the  power  of  a  county  council  to  order  a 
district  council  to  repair  a  road  only  applied  to  a  road  which  is 
throughout  its  whole  breadth  repairable  by  the  inhabitants  at 
large  by  reason  of  the  same  being  widened  by  the  owners  of 
land  adjoining  thereto  throwing  additional  land  into  it ;  and  (7) 
that  the  power  of  a  county  council  to  order  a  district  council  to 
repair  a  road  does  not  apply  to  a  road  where  the  character  of  the 
repairs  required  to  keep  the  road  in  order  had  been  altered  and 
made  more  expensive  by  adjoining  owners  widening  the  same 
and  laying  the  same  out  as  a  new  street. 

The  indictment  was  for  the  non-repair  of  a  certain  road  of  a 
certain  length  which  was  specified  in  the  indictment.  The 
width  of  that  length  of  the  road  was,  as  is  usual,  not  specified  in 
the  indictment. 

In  May,  1889,  a  Mr.  Crompton  Milne,  a  landowner  on  each  side 
of  the  road  in  question,  applied  to  the  Crompton  Local  Board,  the 
highway  authority  and  the  defendants'  predecessors,  to  get  them 
to  apply  to  quarter  sessions  to  make  the  new  road  and  stop  up 
the  old  one. 
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On  the  22nd  Jnly^  1889^  two  magistrates  had  a  view  ander  the 
Highways  Act>  and  on  the  4th  day  of  September  they  made  their 
certificate,  that  having  viewed  the  old  road  and  the  proposed  new 
road,  which  they  described  as  being  12yds.  wide,  they  certified 
that  the  new.  road  was  more  commodious,  and  that  the  old  one 
might  be  stopped  up. 

Mr.  Grompton  Milne,  after  correspondence  with  the  authority, 
in  which  he  stated  he  intended  to  pitch  and  pave  the  road,  in 
fact  made  it  an  ordinary  road  with  boulders,  and  on  the  28th  day 
of  November,  1890,  the  order  of  quarter  sessions  was  made  to 
divert  the  road.  On  the  3rd  day  of  May,  1891,  the  jastices  gave 
a  certificate  of  the  completion  of  the  road,  and  on  the  6th  day  of 
July,  1891,  the  certificate  was  enrolled. 

The  certificate  of  the  completion  of  the  new  road  stated  it  was 
to  be  12yds.  wide.  As  a  matter  of  &ct,  it  was  14yds.  to  15yds. 
wide. 

After  that  the  road  got  into  bad  repair,  and  proceedings  were 
taken  under  sect.  10  of  the  Highways  and  Locomotives  Act, 
1878,  and  an  indictment  was  preferred. 

After  the  order  was  made  by  the  County  Council,  and  after 
the  defendants  under  the  Highways  and  Locomotives  Act  had 
demanded  a  jury,  they  served  notices  on  the  frontagers  to  pave, 
sewer,  channel,  &c.,  under  sect.  150  of  the  Pablic  Health  Act, 
1875.  No  notice  was  taken  by  the  frontagers,  who  denied 
liability,  and  the  defendants  did  the  work  after  the  indictment 
was  preferred. 

The  question  left  to  the  jury  at  the  trial  of  the  indictment  was. 
Was  the  old  highway  a  roadway  repairable  by  the  inhabitants  at 
large  before  1885  ?     They  found  that  it  was. 

At  the  termination  of  the  trial  the  defendants  applied  for 
jndgment  to  be  entered  for  them,  but  the  learned  judge  refused 
to  do  so,  and  delivered  judgment  as  follows : — 

Wills,  J. — On  the  best  consideration  I  can  give  to  this  matter, 
I  think  it  is  much  better  that  I  should  decide  it  now,  especially 
as,  my  decision  being  in  favour  of  the  prosecutors,  it  will  leave 
it  open  to  the  defendants  to  question  it  if  they  think  on  con- 
sideration that  the  view  I  have  taken  is  wrong.  I  begin  with  the 
diversion  and  the  enrolment  of  the  certificate,  which  took  place 
in  July,  1891.  After  that,  by  sect.  92  of  the  Highways  Act, 
1835,  the  new  road  was  subject  to  exactly  the  same  incidents  with 
respect  to  repair  as  the  old  road.  The  consequence  is  that  the 
road,  whatever  it  was  which  was  shown  on  the  deposited  plan 
which  was  approved  by  the  jastices  and  enrolled  at  the  quarter 
sessions,  became  a  road  which  the  parish  were  liable  to  repair. 
The  parish  have  allowed  it  to  go  out  of  repair.  That  is  an 
admitted  fact,  and  I  must  look  at  the  facts  as  they  existed  at 
the  time  to  which  this  indictment  refers,  which  is  the  time 
at  which  the  order  of  the  county  council  was  made.  This 
indictment  was  a  proceeding  against  them  for  disobeying  the 
order  made  by  the  county    council,  and  that,  therefore,  is  the 
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time  to  look  at.     At  that  time,  unless  there  was  something  to 
interfere  with  it,  clearly  there  was  a  liability  on  the  parish  to 
repair.     The  argument  that  they  ought  not  to  repair,  as  I  under- 
stand it,  is  this :  It  is  said  that  one  of  the  public,  not  the  public 
itself  but  the  contiguous  landowner,  had  put  himself  into  such 
a  position  that  the  defendants  might,  if  they  had  been  so  minded, 
at  any  time  between  1891  and  the  present  time,  have  put  in 
force  the  provisions  of  sect.  150  of  the  Public  Health  Act,  1895, 
and  might  have  compelled  Mr.  Lees  Milne,  who  is  no  party  to 
this  litigation — not  a  party  representing  the   public — ^to  do  a 
good  deal  more  than  the  parish  would  ever  be  compelled  to  do, 
because  it  is   quite   clear  that  under   the   circumstances  with 
which   I   have  to  deal   in  the  present  case  there  coald  be  no 
obligation  on  the  defendants  to  pitch  and  pave  or  do  anything  of 
the   kind.     Their   only  obligation  would  be  to  do  to  the  new 
portion  of  the  road  which  was  substituted  for  the  old  portion  just 
what  was  sufficient  to  make  a  decent  repair  to  such  a  road  as 
this  was  apart  from  any  question  of  the  Public  Health   Act. 
Now,  I  cannot  say  that  because  a  particular  individual  might 
have  been  made  to  do  repairs  which  he  has  not  done  there  has 
been  any  transfer  of  liability  from  the  defendant  to  someone 
else.     But  to  do  Mr.  Sutton's  argument  justice,  that  is  not  quite 
the  way  he  puts  it.     He  does  not  say  that  there  was  a  transfer 
of  liability,  but  he  says  something  ought  to  have  been  done  which 
has  not  been  done  which  would  put  the  road  into  a  good  state 
of  repair,  after  which,  and  only  after  which,  the  liability  of  the 
parish  would  arise.     I  cannot  follow  that;  it  lay  with  the  council 
to   take  proceedings   under   sect.  150  if  they   chose  to  do  so. 
What  answer  is  that  to  the  Crown,  who  prosecute  because  this 
order  to  repair  the  road  was  not  complied  with  ?     I  think  it  is 
The  Crown  in  a  prosecution  of  this  kind  represents  the 


none. 


community  at  large,  and  it  is  no  answer  to  the  public  when  they 
cannot  use  the  road  to  say  that  if  the  district  council  had  chosen 
to  take  some  steps  which  they  have  not  chosen  to  take  they 
might  have  made  the  landowners  pay  for  a  good  deal,  and 
probably  for  a  good  deal  more  than  they  are  bound  to  do,  after 
which  a  heavier  liability  would  have  laid  upon  them  than  can 
lie  upon  them  now.  I  therefore  think  that  there  is  nothing  in 
the  facts  which  have  been  brought  before  us,  and  the  very  able 
argument  which  has  been  addressed  to  me  by  Mr.  Sutton,  for 
which  I  thank  him,  which  would  prevent  me  directing  a  verdict 
and  judgment  being  entered  for  the  Crown. 

Thereupon  the  defendants  made  the  present  application. 

Pickfordy  K.C.  and  Byrne  showed  cause. 

E.  Sutton  and  James  Oppemihaw  in  support  of  the  application. 

Lord  Alverstone,  C.J. — This  was  a  rule  moved  by  Mr.  Sutton 
to  set  aside  a  conviction  in  a  road  indictment  case,  in  which  the 
only  question  left  to  the  jury  was  liability  of  the  defendants  to 
repair  an  ancient  highway.  If,  as  I  understiand,  Mr.  Sutton  aaks 
for  judgment  for  the   defendants  or  for  a  new  trial,  on  the 
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g^nnds^  as  he  says^  that  the  effect  of  the  verdict  is  that  they 
will  be  held  liable  to  repair  14yds.  or  15yds.  width  of  the  road^ 
&s  the  case  may  he,  whereas^  as  a  matter  of  fact^  they  ought  only 
to  repair  12yd8.  width,  I  haye  the  greatest  possible  difficulty  in 
following  his  point.  I  will  deal  in  a  moment  with  another  point 
that  he  makes  about  the  liability  of  another  gentleman ;  bat  I 
have  the  greatest  possible  difficulty  in  following  his  argument 
with  regard  to  the  point  I  have  mentioned.  As  I  understand^ 
before  the  Act  of  1878,  if  this  question  of  liability  to  repair  was 
required  to  be  raised^  it  was  done  by  means  of  sect.  19  of  the 
Highway  Act.  There  an  order  was  obtained  from  justices  for 
the  trial  by  indictment  of  the  liability  to  repair^  and  nobody 
disputes  of  course  that  the  liability  to  repair  the  road  would  have 
been  tried  in  that  way.  Then  came  sect.  10  of  the  Highway  and 
Locomotives  Act^  which  provides  that  prior  to  the  indictment 
there  should  be  preliminary  proceedings  of  complaint  before  the 
county  authority^  and  an  order  made^  and  the  obligation  to  obey 
the  order  suspended  until  this  question  of  liability  had  been  tried. 
In  this  case  such  an  order  was  made,  and,  the  liability  being 
disputed^  they  went  down  to  trial.  I  cannot  myself  understand 
how,  when  the  question  which  is  to  be  tried  is  the  liability  to 
repair^  and  the  only  evidence  or  the  only  material  point  in  the 
evidence  is  with  regard  to  whether  or  not  it  was  a  public  high- 
way, it  can  be  said  that  this  verdict  involves  some  special 
construction  or  some  special  obligation  being  placed  upon  the 
order^  and  that  there  ought  to  be  a  new  trial  to  try  the  question 
of  liability  or  judgment  entered  for  the  defendants,  because, 
that  question  of  liability  having  been  tried  and  found  against 
them,  there  will  be  some  uncertainty  as  to  what  road  or  what 
extent  of  road  the  defendants  are  to  be  bound  to  repair.  It 
seems  to  me  that  that  is  the  consequence  of  the  order.  If  the 
order  is  bad  it  may  be  attacked  on  some  other  grounds^  but  why 
there  should  be  judgment  entered  for  the  defendants  because 
there  has  been  some  uncertainty  as  to  the  width  of  the  road 
they  were  to  repair^  or  why  we  should  enter  a  new  trial  to  try 
that  question  1  cannot  understand.  The  other  point  that  Mr. 
Sutton  raises  is  this :  There  had  been  contemporaneous  proceed- 
ings by  Mr.  Crompton  Milne  either  to  get  the  sanction  to  a  wider 
wbA  which  he  was  going  to  metal  or  pave,  or  possibly  an  idea  of 
proceedings  to  compel  the  frontagers  to  do  it ;  and  it  is  contended 
before  us  that  the  circumstances  that  the  road  had  been  laid  oat 
by  Mr.  Crompton  Milne^  and  that  he  had  deposited  plans  which 
implied  that  he  was  going  to  pave  it,  and  that  possibly  there  had 
been  an  nndertaking  by  him  to  put  the  road  in  its  proper  oondi- 
tion,  and  that  the  circnmstanees  that  there  were  these  strips  at 
the  side  of  the  road,  in  respect  of  which  proceedings  had  been 
taken  under  sect.  150,  all  ought  to  be  taken  into  consideration  at 
the  triel  of  this  indictment.  I  agree  that  the  only  way  in  which 
they  could  be  taken  into  consideration  would  be  to  press  the  jury 
that  they  ought  not  to  convict  the  defendant.     But  why  this 
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obligation  of  someone  else^  or  the  rights  which  the  local  authority 
had  to  take  proceedings  ander  sect.  150^  either  in  respect  of  the 
whole  of  the  road  or  any  part  of  it^  is  any  reason  why  we  should 
grant  a  new  trial^  or  why  the  liability  of  the  defendants  should 
be  negatived  by  our  entering  judgment  for  them  I  am  really  at 
a  loss  to  understand.  If  it  had  been  contended  that  on  the  face 
of  these  proceedings  the  result  of  the  verdict  was  that  there  was 
an  order  on  the  defendants  to  repair  more  road  than  in  law  they 
were  admitted  to  be  liable  to  repair^  possibly  some  question  might 
have  arisen.  I  do  not  know  at  the  present  time  what  the  effect 
would  be  of  the  order  standing  which  was  made  under  sect.  10^ 
except  that^  whether  the  order  is  now  to  be  operative  or  in- 
operative^ the  liability  of  the  defendants  to  repair  the  old  high- 
way is  established.  It  seems  to  me  that  none  of  the  gronnds 
which  have  been  urged  by  Mr.  Sutton  afford  the  least  reason  for 
entering  judgment  for  the  defendants  as  regards  liability  to  repair^ 
or  for  ordering  a  new  trial  to  try  that  liability.  Therefore  I  think 
this  rule  should  be  discharged. 

Dablino^  J. — ^I  am  of  the  same  opinion.  It  seems  to  me  that 
the  defendants  were  convicted  for  not  doing  that  which  they  were 
bound  to  do.  When  one  looks  to  see  what  they  were  bound  to 
do,  one  looks  at  the  indictment.  It  is  presented  that :  '^  From 
time  to  time,  whereof  the  memory  of  man  runneth  not  to  the 
contrary^  there  was  and  yet  is  a  common  and  ancient  highway 
called  Linney-lane^  and  that  the  defendants  were  bound  to  main- 
tain the  said  common  and  ancient  King's  highway .''  They  have 
not  repaired  it^  and  of  that  they  have  been  convicted.  They 
were  bound  to  repair  that^  whatever  was  the  width  of  it.  It  is 
said  to  have  been  12yds.  If  that  were  so^  they  have  been 
convicted  of  not  repairing  that  which  they  were  bound  to  repair 
— that  is^  12yds.  wide  of  that  highway.  Now^  it  is  said  that 
there  ought  to  be  a  new  trials  as  I  understand  it,  because^  owing 
to  what  has  been  done^  they  will  be  said  by  someone  to  be  liable 
to  repair  14yds.  width  of  highway.  Well,  if  anybody  tries  to 
impose  that  burden  upon  them,  it  seems  to  me  that  their  proper 
answer  is  to  repair  the  ancient  King's  highway  whatever  it  was, 
and  they  are  not  to  do  any  more.  Then,  if  any  proceedings  are 
taken  against  them  for  not  doing  more  than  that,  this  conviction 
will  not  hurt  them  at  all.  They  will  have  to  be  proceeded  against 
again.  It  may  be  that  if  they  do  adopt  this  process  there  will 
be  a  very  nice  ancient  King's  highway  with  a  swamp  on  each 
side  of  it,  and,  in  accordance  with  ancient  maxims,  it  will  be 
safest  to  go  along  the  middle.  We  cannot  help  that.  If  they 
carry  out  the  duty  imposed  upon  them,  this  indictment  will  not 
hurt  them.  It  is  no  good  anticipating  what  will  be  the  result  of 
those  proceedings,  because  we  do  not  know  what  may  then  be 
alleged. 

Channell,  J. — ^I  agree.  This  rule  is  to  enter  the  verdict  for 
the  defendants.  I  see  no  ground  whatever  for  doing  that.  The 
liability  of  the  defendants  to  repair  at  least  12yds.  of  this  road. 
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which  is  in  point  of  fact  147ds.  or  ISyds.  wide,  is  qaite  clearly 
established  on  the  facts  that  the  jury  foand,  npon  the  only  ques- 
tions that  went  to  the  jury.  There  was  no  application  at  the 
trial,  nor  is  there  now,  to  enter  the  verdict  specially  as  to  so 
mnch  road,  12yds.  on  one  side  or  anything  of  the  sort.  I  am 
not  very  familiar  with  criminal  proceedings.  I  do  not  know 
whether  it  conld  have  been  entered  distributively,  as  in  civil 
action,  but  at  any  rate  that  is  not  the  application  before  as,  and 
the  substance  of  the  matter  is  found  for  the  prosecution. 

Judgment  accordingly. 
SoUcitors :    E.   Bogvs,   for     Worth    and    Worth,    Rochdale ; 
Cheater,  Broome,  and  Ghrijfithea,  for  Heeketh  Booth  and   Sons, 
Oldham. 
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OXFORD  CIRCUIT. 

Gloucestebshire  Winteb  Assizes. 

Saturday,  Feb.  14,  1908. 

(Before  Jslf,  J.) 
Rex  v.  James  Jabvis.  (a) 

Abduction — &irl  under  sixteen — "  Taking  "  out  of  possession  of 
parents — GUrl  voluntarily  leaving  home — No  inducements  held 
out  by  prisoner — 24  ^  25  Vict.  c.  100,  s.  55. 

In  order  to  support  a  charge  of  taking  an  unmarried  girl  under 
the  age  of  sixteen  out  of  the  possession  and  against  the  will  of  her 
parents  or  guardians,  it  m/ust  be  shovm  that  the  prisoner  took 
some  active  step,  by  persimsion  or  otherwise,  to  cause  the  girl  to 
leave  her  home  ;  if  the  suggestion  to  go  away  with  the  prisoner 
came  from  the  girl  only,  and  he  took  the  merely  passive  part  of 
yielding  to  such  suggestion,  he  is  entitled  to  an  acquittal. 

THE  prisoner  was  indicted  under  24  &  25  Vict.  c.  100,  s.  55, 
for    having    unlawfully   taken  a  certain   unmarried  girl. 
Darned  Alice  Brown,  being  then  under  the  age  of  sixteen  years, 
out  of  the  possession  and  against  the  will  of  James  Brown,  her 
father. 
J.  Cranstoun  appeared  for  the  prosecution. 
The  prisoner  was  undefended. 

(a)  Reported  by  Stamvosd  Button,  Esq.,  Barrister-at-Law. 
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Bbx  The  girl  was  employed  as  servant  to  a  Mrs.  Rideout^  to  whose 

*•  house  in  Cirencester  prisoner,  a  navvy  working  on  a  canal  near 

JABYI8.      ^^^  town,  went  to  lodge  aboat  the  middle  of  October,  1902. 

Towards  the  middle  of  November  the  girl  became  ill,  and  her 

1908.        mistress  sent  her  home  to  her  parents,  who  lived  at  a  village 
Abduction^  several  miles  off. 

Girl  under        On  the  22nd  day  of  November,  the  girPs  mother  took  her  back 
twtem^     to  Mrs.  Rideont's  house,  and,  seeing  the  prisoner  there,  told  him 
po8S€$Mon-^  that  she  had  heard  he  was  going  to  take  her  daughter  away,  and 
Qirl  voiun^    that  if  he  did  she  would  '^  make  him  suffer  the  law  for  it,''  as  her 
tarily  leaving  daughter  was  Only  fourteen  years  old.     To  this  prisoner  replied 
^ducemmU   *^**'  ^®  n^ver  had  any  such  intention. 
heidoiu—        Mrs.  Rideout  declined  to  re-engage   the   girl   owing  to  her 
24  af*  25  Yict  ill-health,  and  she  thereupon  returned  home  with  her  mother, 
c.  100, «.  55.       Qjj  ^jjg  29th  day  of  November  she  left  home  alone  and  went 
to  Cirencester,  where  she  met  the  prisoner,  who  treated  her  to 
some  refreshments   and  accompanied  her  back   to  the  railway 
station. 

On  the  8th  day  of  December  she  again  went  alone  to  Ciren- 
cester, and  there  met  prisoner  (but  not  at  her  late  mistress's 
house)  on  that  and  the  two  next  days ;  and  on  the  10th  day  of 
December  she  left  Cirencester  with  the  prisoner,  and  tramped 
with  him  to  Bristol,  where  they  lived  together  in  a  common 
lodging-house  until  prisoner  was  arrested  on  the  14th  day  of 
December. 

In  addition  to  the  above  facts,  which  were  not  disputed,  Mrs* 
Rideout  gave  evidence  as  to  the  girl  having  behaved  in  a  forward 
manner  towards  the  prisoner  while  he  was  lodging  at  Mrs. 
Rideout's  house,  and  the  girl,  in  the  course  of  her  evidence, 
deposed  as  follows : — '^  Prisoner  said  he  was  going  away.  I 
asked  him  to  go  away  with  me.  He  said,  '  I  will  not ;  go  back 
home,  and  don't  be  silly.'  I  refused  to  go  back  home,  and  I  did 
not  intend  to  do  so.  He  told  me  I  must  get  another  place  in 
Cirencester,  because  he  was  going  to  work  on  the  canal  again 
after  Christmas.  I  kept  asking  him  to  come,  and  he  tamed 
round  and  went  with  me.  He  had  not  suggested  going  away 
before  I  did.  He  tried  to  persuade  me  to  go  back  home,  as  he 
was  going  away  from  Cirencester.  I  said  that  I  would  go  too. 
He  said  that  I  could  please  myself  as  to  going  with  him." 

Prisoner's  statement  ,to  the  police  that  he  had  not  taken  the 
girl  away,  but  that  she  had  followed  him,  having  been  read,  and 
the  case  for  the  prosecution  closed. 

The  learned  Judge  asked  what  case  there  was  upon  the 
evidence  for  the  prosecution  to  go  to  the  jury,  as  the  statute 
required  an  act  of  '^ taking"  on  the  part  of  the  prisoner;  and 
the  mere  fact  that  the  prisoner  and  the  girl  went  off  together 
did  not  constitute  a  "taking":  (B.  v.  Olifier,  10  Cox  0.  C. 
402). 

Cranstoun, — It  is  a  question  of  the  weight  of  evidence,  and  it 
is  therefore  for  the  jury  to  determine  whether  all  the  circam- 
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stances  of  the  case^  taken  together^  amount  to  a  taking  away  of       Bix 
the  girl.     If  the  evidence  showed  that  the  man  had  got  the  girl  ^' 

under  his  influence  or  control^  the  fact  that  she  had  proposed  the      Jabyis. 

place  of  abduction  would  not  entitle  prisoner  to  an  acquittal :        

(B.  V.  Robins,  1  C.  A  K.  456) .  ^^QS- 

Jelv^   J. — The  prisoner   went  away  with  her  nnder  ciroum-  Ahduetitm^- 
stances  which  might  amount  to  a  constructive  takings  if  he  had    Qirl  under 
taken  any  active  part  in  inducing  her  to  go.     The  difficulty  is,     fVBteen— 
whether  there  is  any  evidence  here  of  a  moving  spirit  on  the  part  ^«^^^__f 
of  the  prisoner.     I  think  the  case  must  go  to  the  jury.  Girl  volun- 

The  prisoner,  having  called  a  witness  to  prove  forwardness  on  tartly  Zeawi^ 
the  part  of  the  girl  in  her  behaviour  towards  him  (prisoner),  and  ^^J[^^7, 
having  made  a  statement  that  when  he  told  the  girl  he  was  going    h^id  out^ 
to  Bristol  she  said  that  she  would  go  with  him.  24  ^  25  Vict. 

Jelp,  J.  (to  the  jury). — Although  there  must  be  a  taking,  yet  ««ioo,  ».65. 
it  is  quite  clear  that  an  actual  physical  taking  away  of  the  girl  is 
not  necessary  to  render  the  prisoner  liable  to  conviction ;  it  is 
Bofficient  if  he  persuaded  her  to  leave  her  home  or  go  away  with 
him  by  persuasion  or  blandishments.  The  question  for  you  is 
whether  the  active  part  in  the  going  away  together  was  the  act 
of  the  prisoner  or  oi  the  girl;  unless  it  was  that  of  the  prisoner, 
he  is  entitled  to  your  verdict.  And,  even  if  you  do  not  believe 
that  he  did  what  he  was  morally  bound  to  do — namely,  tell  her 
to  retnrn  home — that  fact  is  not  by  itself  sufficient  to  warrant  a 
conviction :  for  if  she  was  determined  to  leave  her  home,  and 
showed  prisoner  that  that  was  her  determination,  and  insisted 
on  leaving  with  him — or  even  if  she  waA  so  forward  as  to  write 
and  suggest  to  the  prisoner  that  he  should  go  away  with  her,  and 
he  yielded  to  her  suggestion,  taking  no  active  part  in  the  matter, 
you  must  acquit  him.  If,  however,  prisoner's  conduct  was  such 
as  to  persuade  the  girl,  by  blandishments  or  otherwise,  to  leave 
ber  home  either  then  or  some  future  time,  he  ought  to  be  found 
guilty  of  the  oflfence  of  abduction. 

Verdict,  Not  Ouilty. 

Sohdtor  for  the  prosecution,  E.  W.  Ellett,  Cirencester. 
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OXFORD   CIRCUIT. 

Gloucsstebshibe  Winter  Assizes. 

Monday,  Feb.  16th,  1903. 

(Before  Jelf,  J.) 

Rex  v.  Charles  Fsnlet  and  Others,  (a) 

Larceny — Stealing  from  the  person — Venue  in  compound  larceny — 
Indictment  for  compound  larceny — Power  to  c-onvict  of  less 
offence  them  that  for  which  prisoner  indicted — Power  of  GouH  to 
a/mend  indictment — 14  ^15  Vict,  c.  100>  sect,  1 ;  24  dfc  25  Vici, 
c.  96,  sect,  40. 

The  venue  in  an  indictment  charging  the  compound  larceny  of 
stealing  from  the  person  was  laid  in  the  County  of  the  County  of 
the  City  of  Gloucester,  whither  the  stolen  property  was  taken  by 
the  prisoners,  it  having  been  proved  that  the  theft  was  committed 
in  the  County  of  Wilts, 

Held  that  there  was  no  jurisdiction  to  try  the  prisoners  in  the 
City  of  Gloucester,  as  there  would  have  been  if  they  had  been 
charged  with  simple  larceny  only. 

Held  further  that  the  jury  could  not  find  a  verdict  of  simple 
la/rceny  upon  an  indictment  for  compound  larceny — QasBre 
whether  in  such  a  caee  the  Court  has  the  power  to  amend  the 
indictment  by  striking  out  the  words  ^^  from  the  person,' ' 

THE  prisoners  were  charged  on  an  indictment  under  sect.  40 
of  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96)  which 
alleged  that  on  January  10th,  1903,  at  Swindon,  in  the  Gonnty 
of  Wilts,  they  did  feloniously  steal  from  the  person  of  one 
M.  L.  a  silver  watch,  his  property.  There  was  also  a  second 
count  for  feloniously  receiving  the  watch,  well  knowing  it  to  be 
stolen.  The  venue  was  laid  in  the  City  of  Grloucester,  which  is  a 
county  in  which  Assizes  are  held  under  separate  commissions. 

L.  Morton  Brown  appeared  for  the  prosecution. 

The  prisoners  were  undefended. 

It  was  proved  by  the  witnesses  for  the  prosecution  that  on  the 
10th  day  of  January,  1903,  the  prisoners  and  the  prosecutor  were 
travellers  by  an  excursion  train  from  Paddington  to  Swansea. 
The  prosecutor  travelled  in  a  different  compartment  to  that  in 
which  the  prisoners  were.  At  Swindon  the  prosecutor  got  out  of 
the  train  and  went  to  the  refreshment  room,  and  he  alleged  that 
while  there  his  watch  was  stolen  from  him  by  the  prisoners,  or 
one  of  them.     Just  before  the  train  left  Swindon  he  complained 

(a)  Reported  by  Stakfobd  Hutton,  £«q.,  Barrister-aULaw. 
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of  his  loss  to  a  porter,  and  there  returned  to  his  carriage.     The         Six 
prisoners  also  retaraed  to  their  carriage  and  travelled  in  it  to     ^    ^' 
Gloaoester,  where  they  were  arrested,  prosecator^s  watch  having  fbklbt^Ijid 
been  dropped  by  one  of  them  oat  of  the  carriage  window  while      othbbs. 
in  that  station.  

Upon   proof  of    the   above  facts   the   learned  Jadge   asked        ' 

coonsel  for  the  prosecution  what  jurisdiction  he  had  to  try  the     Larceny- 
prisoners  in  the  City  of  Gloucester  for  an  offence  of  stealing  from  Steaiinf  from 
the  person  committed  in  Wiltshire.  ^^^^IT 

Morton  Brown, — A   difficulty  arises,   as   the  actual   stealing     compound 
having  taken  place  in  the  refreshment  room  at  Swindon  and  not     larceny  —  ^ 
in  the  train  itself,  this  case  does  not  come  within  the  provisions  f^^^^^^^!!^ 
of  7  Geo.  4,  c.  64,  sect.  13,  which  permits  the  venue  for  ofFences     larceny^ 
committed  "  in  or  upon  any  coach,  cart,  or  other  carriage  what-     Poxoer  to 
soever  employed  in   any   journey  '^   to   be   laid  in  any  county    ^^^^^  {^ 
throQgh  which  the  coach,  etc.,  shall  have  passed.     But  although  Amendment-^ 
the  facts  proved  amount  to  a  compound  larceny,  the  prisoners  14  ^  15  Vict. 
might  have  been  indicted  for  simple  larceny  only,  and  in  that  case  |^^P  o\''f^  * 
they  could  have  been  tried  and  convicted  either  in   Wiltshire,    ^.96  ».4o!* 
where  the  actual  stealing  took  place,  or  in  the  City  of  Gloucester 
into    which    they    carried    the    stolen   property.     The  greater 
includes  the  less,  and  it  is  competent  for  the  jury  to  find  the 
prisoners  guilty  of  the  less  offence  of  simple  larceny,  for  which 
the  maximum  penalty  is  five  years^  penal  servitude,  upon  this 
indictment  which  charges  the  greater  offence  of  compound  larceny, 
for  which  fourteen  years'  penal  servitude  can  be  inflicted,  as  com- 
pound larceny  cannot  but  comprise  all  the  facts  necessary  to  be 
proved  upon  a  charge  of  simple  larceny.     Anyhow,  the  prisoners 
may  be  convicted  under  the  second  count  of  this  indictment,  as  it 
now  stands^  for  feloniously  receiving  the  watch. 

Jblv^  J.— The  rule  applicable  to  venue  in  charges  of  compound 
larceny  is  set  out  in  "  Archbold's  Criminal  Pleading,''  •22nd 
edit.,  at  p.  44^  viz.,  that  ^'if  a  man  commit  a  larceny,  simple  or 
compound,  in  one  county,  and  carry  the  goods  with  him  into 
another,  he  may  be  indicted  for  the  simple  or  compound  larceny 
in  the  county  in  which  he  committed  it,  or  he  may  be  indicted 
for  it  as  for  a  simple  larceny  in  the  county  into  which,  or  in  any 
of  the  counties  through  which  he  carried  the  goods ;  for,  in  con- 
templation of  law,  there  is  such  a  taking  and  carrying  away  as 
constitute  the  offence  of  larceny  at  common  law  in  every  place 
through  which  at  any  distance  of  time  the  goods  were  carried  by 
him.  The  larceny  itself  is  ambulatory,  but  the  aggravated  oir- 
camstances  are  fixed  and  stationary/^  Here  the  aggravation 
actually  took  place  in  the  county  of  Wilts,  and  not  (as  alleged  in 
the  commencement  of  the  indictment]  in  the  County  of  the  City 
of  Gloucester.  Upon  the  indictment  therefore  as  it  stands  there 
have  been  proved  no  facts  which  give  me  jurisdiction  to  try  the 
prisoners  here.  Nor  do  I  think  the  jury  can  be  allowed  upon 
this  indictment  to  find  the  prisoners  guilty  of  simple  larceny. 
The  result  of  that  would  be  that   the  grand  jury  find  a  true 
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bill  for  one  offence,  and  the  petty  jary  apon  tbat  bill  find  the 

^'  prisoner  guilty  of  a  different  offence,  a  course  which  is  only  pos- 

fANLBT  AVB  siblc  when  expressly  sanctioned  by  statute  as  in  the  case  of  facts 

OTH1B8.      amounting  to  larceny  upon  an  indictment  for  false  pretences 

under  sect.  88  of  the  Larceny  Act,  1861  (24  &25  Vict.  c.  96). 

I  do  not  think,  moreover^  that  the  facts  as  proved  justify  me  in 

Larceny^    leaving  the  consideration  of  the  second  count  of  this  indictment 

pealing  from  to  the  jury,  as  the  evidence  points  to  one  of  the  three  prisoners  as 

T&nv^itr    ^*vi^l?  b®®'^  ^^®  actual  thief  at  Swindon,  and  as  regards  him  at  any 

eomp&wnd     rate  the  jury  could  not  properly  convict  him  of  receiving  at  Glou- 

larMfiy—     cester.     But  the  Court  has  very  wide  powers  of  amendment  under 

y^^^S^d   ®®®^- 1  ^^  **^®  Criminal  Procedure  Act,  1851  (14  &  15  Vict.  c.  100), 

larcwy—     Qnder  which  this  indictment  may  perhaps  be  converted  into  one 

PoiMr  to      charging  a  simple  larceny  only,  by  striking  out  the  words  ''  from 

f^vietfor    ^jj^  person.*'     I   am   not  at  all   sure   whether  it  is  within  my 

jimmidmeni-^  powers  under  that  Act  to  make  that  amendment,  and  if  made  I 

14  ^  15  Viet,  should  think  it  necessary  to  reserve  the  point  for  the  considera- 

'*i  j^^sV^  I    ^^^  ^^  *^®  Court  for  Crown  Cases  Reserved  in  the  event  of  the 

c,  96  t.  40.    prisoners  being  convicted  upon  this  indictment  when  so  amended. 

1  understand,  however,  that  there  is  another  indictment  in  which 

this  difficulty  as  to  venue  will  not  arise,  and  I  think  the  better 

course  is  to  direct  the  jury  to  return  a  verdict  of  not  guilty  upon 

this  indictment. 

Verdict,  Not  Ghiilty. 
Solicitors  for  the  prosecution,  Philip  Cook  and  Son,  Glonoester. 

Zfof^.— The  prisooen  were  then  tried  upon  *  similar  eh«rge,  in  which  the  tekiag 
from  the  person  alleged  in  the  indictment  wai  prcred  to  have  taken  place  at  Glonceater 
atation,  and  being  oonyicted,  the  prisoners  were  each  sentenced  to  fiye  years'  penal 
eerTitnde. 


KING'S  BENCH  DIVISION. 
Wednesday,  April  23,  1902. 

(Before   Lord   Alvbestonb,  C.J.,  Darling  and  Channell,  JJ.) 

Stokes  (app.)  v.  Mitchbson  (resp.).  (a) 

{Joal  Mines  Regulation  Act,  1887 — Rules — Employment  of  manager 
— Bnforcemsnt  by  agent  —  Breach — Inspector  of  mines — ^JW*- 
missal  of  information  —  Statement  of  case  under  Summary 
Jurisdiction  Act — "  Person  aggrieved  '^ — 20  Sf  21  Vict,  c  43, 
S.2;  42  ^  43  Vict.  c.  49,  s.  38 ;  50  4-  51  Vict.  c.  58,  ss.  49,  50. 

(a)  Reported  by  W.  di  B.  Hbhbbrt,  Bsq.,  Barrister-at-Law. 
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M.,  an  agent  of  a  coal  mine,  appointed  a  duly  qualified  manager  Stokis 

and  under-manctger.     Owing  to  the  negligence  of  eiich  manager  ^' 

and  Wider-manager y  a  breach  of  sect.  49,  r.  1  of  the  Ooal  Mines  

BegukUion  Act,  1887,  wOfS  committed,  but  such  breach  was  an  liK^. 

occasional  irregularity  and  not  one  which  had  been  continuous,  rjA^aZr 

The  justices  found  that  M,  had  taken  the  proper  steps  to  enforce  BsgulaUon 

the  rules  by  appointing  a  duly  qualified  manager  and  under-  Act,  1887— 

manager,  who  knew  the  rules  and  whose  duty  it  was  to  carry  them  ,^!*^fZ"— ^ 

out,  wnd  that  the  breach  was  in  no  way  caused  by  Jf.  omitting  to  i^^^^I^Ht 

enforce  the  rules.     They  therefore  dismissed  the  information  pre-  Employment 

f erred  against  him  under  sect.  49.  ^f  n^nag^— 

Held,  that  they  were  right,  i^rm!!^9^ 

An  informa^n  having  been  dismissed,  the  jiuftioes  on  the  appli-  atatmn^nt 
cation  of  the  informant  stated  a  case  which  purported  to  be  stated     <>/ 


P§r»an 


» 


under  the  Summary  Jurisdiction  Act,  1879,  only. 
On  an  objection   taken  that  the  informant   was  not   a  '^  persen   .t^g^mary 

aggrieved  '*  within  sect,  83  of  that  Act :  Jur%§dM44m 

Held,  that  it  oould  not  be  assumed  that,  because  the  Act  of  1879  2o^'2i?'l 

was  only  referred  to,  the  case  was  not  stated  under  both  ikat  Act    c,  48, «.  8 ; 

and  the  Summary  Jurisdiction  Act,  1857;  and,  further,  that,  4i^43F«ci. 

under  the  Act  of  1857,  a  person  who  was  a  party  to  the  pro-  Si^*''  ^K 

eeedings  could  apply  for  a  case  to  be  stated.  ^  fg  ^^  49 

60.* 

CASE  stated  by  justices  for  the  coanty  of  Warwick  under  the 
Sammaiy  Jurisdiction  Act,  1879. 

The  respoodent  was  charged  on  the  information  of  the  appellant, 
one  of  His  Majesty's  inspectors  of  mines,  which  alleged  that  the 
respondent  on  the  Ist  day  of  November,  1901,  at  the  parish  of 
Bazterley,  being  the  agent  of  the  Baddesley  mines  there,  the 
same  being  a  mine  within  the  meaning  of  the  Coal  Mines  Begu- 
lation  Act,  1887^  unlawfully  did  fail  to  cause  an  adequate  amount 
of  ventilation  to  be  constantly  produced  in  the  mine  to  dilute  and 
render  harmless  noxious  gases  to  such  an  extent  that  the  working 
places,  levels,  and  workings  of  the  mine  would  be  in  a  fit  state 
for  working  therein,  contrary  to  the  Coal  Mines  Regulation 
Act,  1887. 

Information  for  a  similar  offence  had  also  been  laid  against  the 
manager,  who  held  a  first  class  certificate,  and  against  the  under- 
manager,  who  held  a  second  class  certificate,  of  the  mine,  and 
information  for  farther  offences  under  the  Act  had  also  been  laid 
against  the  manager.  The  three  defendants  were  separately 
represented,  and  all  the  charges  were  heard  together  with  the 
consent  of  all  the  parties. 

The  respondent  was  admitted  to  be  the  agent  of  the  Baddesley 
mines  within  the  meaning  of  the  Coal  Mines  Regulation  Act, 
1887. 

The  evidence  for  the  prosecution  consisted  only  of  the  evidence 
of  Mr.  Henry  Richardson  Hewitt,  the  assistant  inspector  of  the 
mines.  He  stated  in  effect  that  he  had  yisited  the  mine,  which 
was  a  dry  and  dusty  one,  and  more  liable  therefore  to  explosions, 
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Stokxs      on  tHe  Ist  day  of  November  last^  and  then  found  an  accnmalstion 
^-  of  gas  in  a  certain  headings  No.  29^  and  no  sufficient  ventilation^ 

ff^"^^'  and  that  no  entry  of  the  gas  was  made  in  the  report-book. 
1902.  He  also  proved  certain  admissions  by  the  manager  and  under- 

;        manager  which  collectively  showed  that  the  non-ventilation  had 

^l^lation    ^®®^  g^^g  oil  for  several  days  previously,  during  which  period 

Act,  1887—   the  heading  had  been  roughly  fenced  off,  but  not  so  as  to  prevent 

RuUa—      the  escape  of  gas.     Such  admissions,  however  (as  the  justices 

^^^^H!^  considered),   were   not   evidence    against  the   respondent,   and 

Employment  therefore  in  deciding  the  charge  against  him  they  had  regard 

of  managor—  only  to  the  state  of  things  on  the  1st  day  of  November.     But 

IHanmsalof  -^Jth  that  limitation  the  justices  considered  that  the  evidence 

Statomeni     showed  that  there  was  evidence  of  want  of  ventilation  on  the 

of  case—     1st  day  of  November  which  amounted  to  a  violation  of  the  general 

"^r'^„    rules. 

^Summary       The  non-vcntilation  of  the   heading   No.   29  was  caused   by 

Jurisdiction  the  temporary  diversion  of  the  air-pipes  at  the  entrance  thereto 

Act,  IS"^--   into  an  adjacent  heading  which  was  then  being  driven.     The 

"c.  43  a.  2'    ropo^  books  stated  that  the  ventilation  was  satisfactory  and  that 

42  4*43  Vict,  there  was  no  gas. 

c.  49^  8. 83 ;        The  uuder-mauager  in  evidence  stated  that  he  first  discovered 

^  W  M^49*  S^^  ^^  *^®  1^**^  ^J  ^f  October,  and  on  that  day  he  fenced  the 
50.  '  heading  off,  as  hereinbefore  mentioned,  and  reported  the  presence 
of  gas  to  the  manager  either  on  the  25th  or  the  28th  day  of 
October. 

The  respondent  was  personally  present  at  the  hearing,  but  his 
advocate  called  no  witnesses.  There  was  no  evidence  as  to  any 
visits  to  the  mine  by  the  respondent. 

The  justices  convicted  the  manager  and  the  under-manager  on 
all  the  charges  against  them. 

It  was  contended  for  the  appellant  that  if  the  justices  came  to 
the  conclusion  that  a  contravention  of,  or  non-compliance  with 
the  rules  existed,  they  were  bound  to  convict  the  respondent 
unless  he  proved  that  he  had  taken  all  reasonable  means  by 
publishing,  and  to  the  best  of  his  power  enforcing,  the  general 
rules  to  prevent  such  contravention  or  non-compliance  as  men- 
tioned in  sect.  50  of  the  Act,  and  that  no  evidence  to  that  effect 
had  been  given  by  or  on  behalf  of  the  respondent. 

It  was  contended  for  the  respondent  that  all  the  requirements 
as  to  the  publication  of  the  rules  had  been  complied  with,  and 
that  there  was  a  certificated  manager  and  certificated  under- 
manager  both  experienced  and  acquainted  with  the  rules,  and 
that  the  non-ventilation  of  heading  No.  29  was  due  to  the  tem- 
porary diversion  by  the  under-manager  of  the  otherwise  adequate 
means  of  ventilation  of  such  heading. 

In  deciding  the  case  the  following  considerations  were  present 
to  the  minds  of  the  justices :  (a)  The  manager  was  the  person 
primarily  responsible  for  the  conduct  of  the  mines;  (6)  no 
evidence  was  given  of  personal  negligence  by  the  respondent. 
The  evidence  showed  that  the  violation  of  the  rules  took  place 
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by  the  personal  negligence  of  the  manager  and   the  under-      Stokm 
manager^  who  had  also  failed  to  enter  the  caase  of  the  violation  .^^  ^' 
in  the  report-book^  bnt^  on  the  contrary,  had  stated  in  the  report        ._ 
that  the  mine  was  free  from  gas ;  (c)  no  evidence  was  given  of        1902. 
the  publication  of  the  rules^  nor  was  such  publication  admitted^    y,  TTjT. 
bat  they  considered  that  the  respondent  had  taken  the  proper    BeguUiHon 
steps  to  enforce  the  rules  by  appointing  a  duly  qualified  manager  Aet^  1887— 
and  ander-maoager  who  knew  the  rules  and  whose  duty  it  was  to   -3'*^'"' 
carry  out  the  rules  without  further  interference  from  him.     The    bJfJJJI^J!!^ 
violation  of  the  rules  therefore  was  in  no  way  caused  by  the  Employment 
respondent  omitting  to  enforce  the  rules ;  (d)  in  the  present  case  ^f  «*ajMver— 
as  against  the  respondent  only  an  occasional  irregularity  was  JJSniMSiSi^— 
proved  and  not  one  which  had  been  continuous.  statmnnU 

They  therefore  considered  that  the  charge  was  not   proved     «/  c«#— 
against  the  respondent^  and  they  dismissed  it.  "i£22!2?'» 

The  question  of  law  for  the  opinion  of  the  Court  therefore  was  ^|2im!mary 
whether,  having  r^^gard  to  sect.  50  of  the  Coal  Mines  Begnlation  Jurisdiction 
Act,  1887,  the  justices  were  or  were  not  justified  upon  the  evidence  ^^»  IVv^t 
before  them  in  dismissing  the  charge  against  the  respondent.  ^43  ,^  2. 

B.  C,  Brough  for  the  respondent. — This  case  is  stated  under  42  ^  43  Vict, 
the  Summary  Jurisdiction  Act,  1879,  and  I  take  the  preliminary  ^^»  ••  ^?» 
objection  that  the  appellant  here  whose  information  was  heard  ^  |g  ««.  40 
and  determined  and  dismissed  is  not  a  '^ person  aggrieved''     '     50. 
within  the  meaning  of  sect.  33  of  that  Act.     The  point  was 
taken  in  Stokes  v.  Checkland  (68  L.  T,  Eep.  457),  but  was  not 
decided.      He   also   referred   to  Beg.    v.    Justices    of  London 
(63  L.  T.  Bep.  243 ;  25  Q.  B.  357). 

H.  Sutton  for  the   appellant. — The  question   does  not  rest 
merely  on  sect.  33  of  the  Act  of  1879.     One  must  go  back  to  the 
original  statute  under  which  cases  are  stated — viz.,  20  &  21  Vict, 
c.  43.    The  word  ''aggrieved"  must  include  a  party  to  the 
proceedings.     [Channell,  J. — You  commonly  find  in  these  cases 
a  statement  that  they  are  stated  under  both  Acts.]     It  ought  so 
to  be  stated.     I  submit  that  the  term  "  aggrieved'^  is  put  in  as  a 
general  term,  certainly  to  include  those  who  had  originally  by 
the  principal  Act  a  right  of  appeal,  and  also  possibly  to  cover 
cases  where  this  Court  might  hear  a  person  if  he  showed  he  was 
aggrieved  in  some  way,  or  was  affected  by  the  order.     Instead 
of  cutting  down  the  former  Act  it  really  enlarges  the  right  of 
appeal.     The  case  of  Reg.  v.  Justices  of  London  {sup.)  was  not  a 
case  under  these  Acts  at  all ;  that  was  a  case  of  an  appeal  to 
quarter  sessions.     As  to  the  merits  of  the  case,  the  respondent 
here  was  the  agent  of  the  mine,  and  by  sect.  75  of  the  Coal 
Mines    Begulation    Act,    1887,    "agent"    means    any    person 
appointed  as  the  representative  of  the  owner  in  respect  of  any 
mine  or  any  part  thereof,  and  as  such  superior  to  a  manager 
appointed  under  the  Act.     The  justices  here  refused  to  convict 
becanse  they  thought  the  respondent  had  brought  himself  within 
sect.  50  of  that  Act,  which  provides  that  every  person  who  con- 
travenes or  does  not  comply  with  any  of  the  general  rules  of  this 
VOL.  zx.  8 
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SroKxe      Act  ehall  be  gnilty  of  an  offence  against  this  Act^  and  in  the 

''•  event  of  any  contravention  or  non-compliance  with  any  of  the 

ITCHB80N.  ggjjQj^i  p^ieg  in  the  case  of  any  mine  to  which  this  Act  applies  by 

1902.       any  person  whatsoever^  the  owner^  agent,  and  manager  shall  be 

:        gnilty  of  an  offence  against  this  Act,  unless  he  proves  that  he 

EegvlaUon    ^^  taken  all  reasonable  means  by  publishing,  and  to  the  best 
Act,  1887—   of  his  power  enforcing,  the  rales  or  regulations  for  the  working 
RvUm—      of  the  mine  to  prevent  such  contravention  or  non-cumpliance. 
^a3<^*  It  is    contended    that    upon    the    facts    found   there    was    no 
Brnployment  evidence  whatever  that  the  agent  had  done  anything  under  the 
of  managmr—  section.     [Lord  Alvebstone,  O.J. — Do  you  say  the  appointing 
iHtmuUl  of  q£  ^  ^^^y.  qualified  manager  by  the  agent  is  not  sufficient  under 
ataitment    s©ct.  50  ?]     Certainly,  for  there  is  a  separate  penalty  if  he  does 
of  ca#«—     not  do  that.     Simply  appointing  a  manager  will  not  do.     [Lord 
'*^f^'^„    Alverstonk,  C.J.,  referred  to  Baker  v.  Carter  (3  Ex.  Div.  132).] 
-IliJJl^  In  Wynne  v.  Forrester  (40  L.  T.  Rep.  524;  5  0.  P.  Div.  361)  it 
Juritdietion   was  decided  that  the  agent  of  a  mine,  subject  to  the  Coal  Mines 
Act,  1879—   Regulation  Act,  1872,  may  be  convicted  for  the  breach  of  the 
"c  43  »  2  •    regulations  prescribed  by  sects.  51  and  52  of  that  Act,  although 
42  ^43  Viet  the  mine  is  under  the  control  of    a    duly    certified    manager, 
c.  49,  ».83;    [Lord  Alvebstone,  C.J. — It  says  "  may ''  be  convicted,  but  that 
^^58^L'49*   ^^®®  ^^^  show  that  he  "must.^'     Baker  v.  Carter  {sup,)  decided 
50.     *   that  if  the  owner  had  appointed  a  properly  qualified  certified 
manager  he  was  not  bound  personally  to  interfere,  and  that  the 
justices  might  find  that  the  respondent  had  taken  all  reasonable 
means  of  publishing  and  to  the  best  of  his  power  enforcing  the 
rules.     Why  does  that  not  apply  to  an  agent  ?]     The  agent,  aa 
defined  by  sect.  75,  supervises  the  manager,  and  is  in  a  different 
position  to  the  owner.     In  Wynne  v.  Forrester  (sup,)  Lord  Cole- 
ridge said  :    '^  In  my  opinion  it  is  plain  from  both  the  5l8t  and 
the  52Dd  sections  that  it  was  intended    to  compel  strict  and 
constant  attention  by   the    heads    of  these   establishments    by 
making  them,  agent  as  well  as  manager,  personally  liable  unless 
they  can  show  that  they  have  done  their  best  to  enforce  the  per- 
formance of  the  regulations  by  their  subordinates.     If  they  show 
this  they  will  be  exempt  from  liability,  but  prima  facie  they  are 
to  be  held  responsible.'^     I  submit  here  that  there  was  a  primd 
fade   case  for  the  prosecution,  and  there  was  no  evidence  to 
rebut  the  prima  facie  liability  of  the  respondent. 

Brov>gh  was  not  called  upon  to  argue  upon  the  merits. 
Lord  Alvebstone,  C.J. — I  think  it  is  as  well  that  we  should 
say  just  one  word  upon  this  preliminary  objection.  The 
Summary  Jurisdiction  Act,  1857,  by  sect.  2,  gave  power  to  state 
a  special  case ;  and  expressly  provided  that  either  party  to  the 
proceedings  before  the  justices  might,  if  dissatisfied  with  the 
determination  as  being  erroneous  in  point  of  law,  apply  in 
writing  within  three  days.  It  is  not  disputed  that  in  those 
circumstances  the  person  who  has  laid  the  information  is  a  party 
to  the  proceedings,  and  can  apply  for  a  case.  Then  came 
sect.  33  of  the  Summary  Jurisdiction  Act,  1879,  which  purported 
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fo  amend   the  procedare^   wHioh  gave  the  power  to  a   person      Stokis 

aggrieved  to  apply  to  the  Court  to  state  a  special  case,  and  if  the  ^      '- 

Court  decline,  he  may  apply  to  the  High  Court  of  Justice  for  an        

order  requiring  a  case  to  be  stated.     Sub-sect.  2  of  that  section        1902. 

r»    I  v  * 
Tbe  application  shall  be  made  and  the  case  stated  within  saoh  time  and  in  snoh     Regulation 

manner  as  maj  be  from  time  to  time  directed  by  rules  under  this  Aot^  and  the  case    Actl9S7 

■hail  be  heard  and  determined  in  a  manner  prescribed  bj  rules  of  Court,  and  in        n^Xes 


under  that  Act.    Provided  that  nothing  in  this  section  shall  prejudice  the  statement    y'^P*^ 

of  any  special  case  under  that  Act  Diim!^(do7 

I  do  not  think  there  was  any  intention  by  sect.  33  to  cut  down  information'- 
the  right  of  the  party  to  the  proceedings  to  apply  for  a  case.     Statement 
Mr.  Brough  suggested  to  us  that  because  at  the  heading  of  this     ^"f  p^*^ 
case  there  was  no  assertion  or  statement  that  the  case  was  stated   aggrieved" 
under  both  Acts,  therefore  it  must  be  taken  to  be  stated  only  —Summary 
under  the  Act  of  1879,  and  that  a  ''  person  aggrieved  "  would  ^^itl^!^ 
not  include  an  uosuccessful  prosecutor,  and  he  referred  to  the  20^21  Viet. 
case  of  Reg.  v.  Justices  of  London  {sup.)   before  Lord  Coleridge,    c.  48,  ».  2 ; 
That  case  did  not  arise  under  these  two  Acta  at  all;    it  arose  ^  JL**  oj'f* 
under  the  Highway  Act,  which  gave  a  right  of  appeal  to  quarter  5^  a,  5''  y^^^ 
sessions.     I  think  it  is  probable  that  some  question  may  arise  as   e.  58,  ss.  49, 
to  who  has  a  right  to  come  and  ask  for  a  case  under  sect.  33,  or         ^^• 
ask  the  Court  to  order  a  case  to  be  stated,  but  I  am  clearly  of 
opinion  that  a  person  who  was  a  party  to  the  decision  of  the 
magistrates  is  within  the  first  Act  and  within  these  two  Acts 
together,  and  I  do  not  think  that  this  case  could  have  been 
stated  except  under  the  two  Acts.     It  cannot  be  taken  that 
because  only  one  Act  is  referred  to  that  the  case  was  not  stated 
under  both  Acts.     I  therefore  think  the  preliminary  objection 
ought  not  to  prevail.     The  point  was  raised  in  Stokes  v.  Check- 
land,  and  it  has  not  been  raised  since.     It  seems  to  me  that  one 
cannot  assume  that  because  the  heading  of  the  case  stated  only 
refers  to  one  Act  of  Parliament  therefore  you  must  assume  that 
the  case  was  not  stated  under  both.     I  think  the  inspector  had 
a  right  to  raise  this  point  under  sect.  2  of  the  Act  of  1857,  and 
that  we  are  entitled  to  entertain  the  appeal.     Now,  upon  the 
merits.     The  magistrates  have  found  ^'  that  the  respondent  had 
taken  the  proper  steps  to  enforce  the  rules  by  appointing  a  duly 
qualified  manager  and  under- manager  who  knew  the  rules,  and 
whose  duty  it  was  to  carry  out  the  rules  without  further  inter- 
ference from  him.     The  violation  of  the  rules,  therefore,  was  in 
no  way  caused  by  the  respondent  omitting  to  enforce  the  rules.'' 
They  further   find    that    ^Hhe    non-ventilation    of  the  heading 
No.  29  was  caused  by  the  temporary  diversion  of  the  air  pipes  at 
the  entrance  thereto  into  an  adjacent  heading  which  was  then 
being  driven '' ;  and,  lastly,   they  find  that  only  an  occasional 
irregularity  was  proved,  and  not  one  which  had  been  continuous. 
Under  those  circumstances  it  is  contended  by  Mr.  Sutton  that 
under  sect.  50  of  the  Coal  Mines  Regulation  Act^  1887,  the 

8  2 
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Stoksb      respondent  who  was  acquitted^  being  the  agent,  has  not   dis- 
M1TCHX80      ^^^K^d  *Ji®  <^^°8  which  is  thrown  upon  him.     I  think  it  is  very 

'  material  to  observe  that  all  three  men  were  prosecuted,  and  that 

1902.        the  manager  and  the  sub-manager  were  convicted.     The  agent 
c  ~IM'        ^^^  acquitted.     It  cannot  be  contended  that  the  agent  of  the 
RegtUatioti    Person  charged  must  be  called.     That  was  practically  nemtived 
Act,  1887—  by  Baker  v.  Oarter  {sup,),  which  was  recognised  as  good  law  in 
^^^J^~^  Stokes  V.   Checkland  \sup.).     Farther,  it  cannot  be  said  in  this 
by  agents    08^®  *1^8,t  no  roles  were  published.     It  is  obvious  from  the  state- 
Smploymmit  ment  in  the  case  that  the  rules  had  been  published,  and  at  any 
of  manager—  rate  no  point  was  made  against  the  respondent  in  that  particular 
M&nnaii^^  respect.     Therefore  Mr.  Sutton  is  driven  to  say  this,  that  you 
8tat0fMnt     must  apply  a  different  rule  when  you  are  dealing  with  the  onus 
of  case—     of  proof  under  sect.  50  in  the  case  of  an  agent  to  what  you  are 
*•  Pf^^^    to  apply  in  the  case  of  an  owner.     There  are,  I  think,  agents 
—Summafy  ^^^  agents.     There  may  be  an  agent  who  is  doing  part  of  the 
Jurisdiction  duties  of  a  manager.     There  may  be  an  owner  who  is  taking 
20*^*  IVv^i  ^^^^  V^^  ^^  ^^®  supervision  that  he  will  have  some  of  the  duties 
C.43  8,2'    ^*^^  upon  him  which  are  ordinarily  cast  upon  either  owner  or 
42  4'  43  Viet,  agents ;  but  to  say  that  the  magistrates  must  convict  because 
•fnl?'  I'v^ '   ^^®  agent  has  not  done  more  than  appoint  a  fully  competent  and 
c  is  u,49    qualified  certified  manager  and  under-manager,  and  must  convict 
50.      '  in  respect  of  an  offence  which  is  found  in  fact  to  be  due  to  the 
negligence,  on  a  single  occasion,  of  the  manager,  seems  to  me  to 
be  going  a  great  deal  further  than  we  ought  to  go,  or  any  proper 
construction   of  this   section  would   lead   to.      I   have  already 
pointed  out  that  in  Baker  v.  Oarter  {sup,)  it  was  found  in  favour 
of  the  owner  that  it  was  sufficient  that  he  had  appointed  a  com- 
petent manager.     I  do  not  think  that  is  in  any  way  altered  by 
anything  that  was  said  in  the  judgment  of  the  Queen's  Bench 
Division  in  the  case  of  Stokes  v.  Checkland  (sup,),  in  which  Baker 
V.  Carter  {sup,)  and  Wynne  v.  Forrester  {sup,)  were  both  referred 
to.     That  strongly  supports  the  view  that  the  magistrates  might 
find  such  finding  as  they  have  come  to  in  this  case.     I  will  only 
add  one  further  word.     I  think  this  case  brings  out  in  strong 
relief  the  distinction  between  a  case  stated  after  acquittal  and  a 
case  stated  after  conviction.     As  my  brother  Channell  pointed 
out  in  another  case,  where  there  has  been  acquittal,  you  have  to 
show  upon  the  facts  stated  that  there  must  have  been  a  convic- 
tion.    In  this  case  all  we  have  to  say  is  we  mnst  be  satisfied  that 
the  magistrates  could  not  have  come  to  the  conclusion  they  did 
upon  the  facts  before  them;  or  that  upon  the  evidence  and  case 
before  them,  it  not  being  necessary  to  call  the  agent,  they  were 
satisfied  that  the  agent  had  taken  all  reasonable  means.     I  think 
the  latter  is  the  right  view,  and  I  think  we  should  be  wrong  if 
we  threw  any  doubt  upon  their  decision,  and  I  therefore  think 
that  this  appeal  must  be  dismissed  upon  its  merits. 

Dablino,  J. — I  am  entirely  of  the  same  opinion.  With  regard 
to  the  preliminary  point  which  was  taken,  I  think  an  appeal  does 
lie  here.     With  regard  to  the  other  point,  the  magistrates  have 
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found  that  the  agent  of  the  mine  took  proper  steps  to  enforce      Stokbs 
the  rules.     What  he  had  done  was  this  :  he  had  appointed  a*  ^     ^' 

manager ;  he  had  appointed  an  nnder-manager.     The  rules  were        

broken  in  this^  that  in  making  a  new  heading  the  under-manager        1908. 
had  by  his  negligence  allowed  a  temporary  diversion  of  a  venti-        "~ 
lating  pipe,  the  ventilations  of  the  headings  being  found  by  the    ^uiallon 
magistrates  to  be  otherwise  adequate.     Now,  it  seems  to  me   ilc^l887— 
impossible   that   anyone   with   any   acquaintance   of  a  colliery      R^l^— 
manager  such  as  I  have  no  doubt  these  magistrates  had,  could    j2^™JJ_!! 
have  come   reasonably  to   any   other   conclusion  than  that  to  EmploytMnt 
which  they  came.     They  knew  perfectly  well  what  the  agent  of  of  manag^r^ 
a  colliery  does.     He  may  be  a&rent  for  a  very  larire  extent  of  P^*^  ^ 
property.  He  appoints  a  manager  and  an  under-manager.  Why  ?     staUmmt 
To  see  after  the  very  things  to  which  it  is  not  reasonable  to     of  ea§B— 
suppose  that  he   can   be   giving    his    own  personal    constant      *^?^**?„ 
attention.     He  will  have  to  go  away.     He  has  to  manage  not  ffsvmMnary 
only  the  engines  and  the  workings,  but  all  the  men,  the  labour  Jwi$d%ction 
question,  and  such  thiugs  he  has  to  deal  with.   How  is  it  possible  ^^*  if^~ 
that  a  man  in  a  position  like  that  can    see  that  the  ventilation    ^^3^  ^  2  • ' 
is  not  temporarily  interfered  with  ?     It  seems  to  me  not  only  was  42  ^  43  Virt. 
there  evidence  here  upon  which  the  magistrates  could  have  come   <^-  ^^>  «•  ^  * 
to  the  conclusion  to  which  they  came,  but  that  if  sensible  men,   ^  Ig  «  49 ' 
they  could  not  have   come   to  any  other.     To  hold  otherwise         50. 
would  be  to  hold  this,  that  if  you  have  a  general  in  command  it 
is  his  duty  to  go  round  to  every  corporal  and  see  that  he  is 
doing  his  duty.     I  think  this  appeal  should  be  dismissed. 

Chakxell,  J. — I  am  of  the  same  opinion  upon  both  points.  I 
have  a  strong  opinion  that  there  is  some  case — I  suppose  not 
reported — ^upon  this  preliminary  objection.  These  minor  points 
arising  in  cases  very  often  do  not  get  reported,  and  if  they  are 
reported  they  are  sometimes  a  little  difficult  to  find,  as  they  do 
not  get  into  the  headnote.  At  any  rate  we  ought  to  decide  it 
now,  and  although  we  are  doing  here  the  same  as  was  done  in 
Stokes  V.  Ohechland  (sup.) — namely,  dismissing  the  case  upon 
its  merits — so  that  it  may  be  said  our  decision  upon  the 
preliminary  point  is  not  necessary,  I  think  we  must  be  taken  to 
have  decided  it.  My  opinion  is  that  the  two  powers  to  state  a 
case,  given  by  the  Acts  of  1857  and  1879,  are  not  separate 
powers,  although  there  is  slightly  different  machinery,  and  in 
substance  the  two  Acts  are  to.be  read  together.  There  is,  as 
my  Lord  has  pointed  out,  just  a  slight  doubt  whether,  when  a 
person  comes  to  get  a  rule  here  to  order  a  magistrate  to  state  a 
case,  such  a  person  must  not  be  a  person  who  is  aggrieved,  and 
whether  it  applies  therefore  to  a  prosecutor.  That  question  may 
arise  at  some  time.  I  do  not  think  it  has  been  noticed,  and  I 
think  there  are  numerous  cases  to  be  found  in  which  orders 
have  been  made  upon  magistrates  to  state  cases  under  such 
circumstances.  Then,  as  to  the  other  point,  the  point  under 
the  merits,  I  think  it  is  quite  clear  that  the  magistrates  did  not 
in  any  way  make  any  mistake.     I  think  they  were  aware  when 
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Stokxs      they  gave  their  decision  that  the  onus  was  npoa  the  defendant^ 
^-  bat  they  held,  and  I  think  rightly,  that  although  the  onus  was 

'  upon  him,  it  might  be,  and  in  fact  had  been,  made  out  upon  the 

1902.       evidence  that  had  been  given  for  the  prosecution,  and  that  here, 

"T~        upon   the   evidence   for   the   prosecution,  there    was  abundant 

R^ttlaWon    reason  why  they  should  come  to  the  conclusion  that  that  onus 

Act,  1887—   had  been  made  out  upon  the  evidence  given  on  the  other  side. 

RuIb9—      The  substantial  point  is  that  they  find  the  nejrlifirence  in  question 

by  agents    was  a  mere  casual  piece  of  negligence  which  nobody  could  have 

Employment  anticipated,   and  it  was  therefore  unnecessary  for   the  respon- 

of  manager^  dent  to  go  into  the  witness  box  and  swear  that  he  did  not  know 

D%$mi»8al  of    ^£  -^ 
informcUMn-—  '  a  t  j*       '       j 

Statement  Appeal  dismtssea, 

of  eaae—         Solicitors :  The   Solicitor  to  the  Treasury ;    Sharpe,  Parher, 

'mZved'*    ^^^  ^^'^  ^^  ^*  -^^  JcMikson,  Hanley. 

— Summary 
Jwritdiction 
Act,  1879— 
20  f  21  Vict. 

e.  49»  8,  2 ; 
42  ^  48  Viet 

e.  49,  s.  83 ;  - 

50  f  51  Viet. 

e.  58, 88.  49, 

50. 


KING'S  BENCH  DIVISION. 

April  23  and  24,  1902. 

(Before  Lord  Alverstonb,  C.J.,  Darling,  and  Channkll,  J  J.) 

BuETON  AND  SoNS  (apps.)  V.  Mattinson  (resp.).  (a) 

Sale  of  Food  and  Drugs  Act,  1875 — Margarine — Excess  of 
water — Sale  not  of  nature,  suhgtance,  and  quality  demanded 
—38  4-  39  Vict.  c.  63,  s.6;  50  ^  51  Vict.  c.  29. 

Margarine  having  been  purchased  and  analysed,  evidence  was 
given  that  it  contained  21  per  cent,  of  water,  which  was  at  lea^t 
5  per  cent,  in  excess  of  water  that  margarine  should  contain. 

Held,  that  the  vendor  was  rightly  convicted  of  selling  to  the 
prejudice  of  the  purchaser  margarine  not  of  the  nature,  sub^ 
stance,  and  quulity  demanded,  contrary  to  sect.  6  of  the  Sale 
of  Food  and  Drugs  Act,  1875. 

CASE  stated  upon  an  information  charging  the  appellants 
under  sect.  6  of  the  Sale  of  Food  and  Drugs  Act,  1875, 
with  selling  margarine  not  of  the  nature,  substance,  and  quality 
demanded  by  the  purchaser. 

On  the  9tb  day  of  December,  1901,  the  appellants  exposed  for 

(a)  Reported  by  W.  db  B,  Hbrbvbt,  Esq.,  Barri8ter«at-Law. 
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sale  at  their  shop  at  Bushden  a  sabstance  labelled  margarine^  Bubton  axii> 
and  ticketed  for  sale  at  6d.  a  poand.  ^^^ 

The  respondent  entered  the  shop  and  asked  for  lib.  of  mar-  MA-rnNsoN. 

garine^  to  be  supplied  out  of  the   margarine  so  exposed  for  sale^        

and  he  was  served  with  lib.  of  the  substance,  for  which  he  paid        ^^^^• 

rut      J?  .  .  ^^^  ^f  ^^<* 

The  formalities  required  by  the  Act  were  carried  out,  and  the    and  Drugs 

substance  was  duly  analysed.    It  was  admitted  that  the  appellants  ^<^*»  1875 — 

had  complied  with  all  the  requirements  of  the  law  as  to  labelling  ^g^g^^^ 

and  selling  the  substance  sold  as  margarine.  water— Sale 

The  analyst's  certificate  stated  that  the  sample  contained  the       not  of 

percentage  of  foreign  ingredients  as  follows  :  38*^^89 ^icT 

Water,  31  per  cent,  [and  this  was  at  least  5  per  cent,  in  excess  of  the  amouot  of  c,  68 ;  50  ^  51 
water  which  margarine  should  contain].  'vvi.  c,  29. 

It  was  objected  on  behalf  of  the  appellants  that  the  words  in 
brackets  were  no  proper  part  of  the  analyst's  certificate^  but  were 
a  mere  expression  of  opinion  which  was  in  no  way  receivable  in 
evidence. 

It  was  stated  by  the  analyst,  who  was  called  as  a  witness  for 
the  respondent  on  the  requisition  of  the  appellants,  that  the 
average  percentage  of  water  contained  in  margarine  was 
from  8  to  10  per  cent.,  so  that,  in  stating  in  his  certificate  that 
this  sample  contained  at  least  5  per  cent,  in  excess  of  the 
maximum  amount  which  should  be  present  in  margarine,  he  was 
dealing  with  the  margarine  leniently,  and  allowing  the  same 
maximum  as  is  allowed  in  butter — namely,  16  per  cent. ;  that 
margarine  in  his  experience,  should  contain  rather  less  moisture 
than  butter ;  that  well-made  butter  contains  10  to  12  per  cent, 
of  water  on  an  average ;  that  the  principal  or  yaluable  constituent 
of  batter  was  fat,  of  which  the  percentage  shonld  be  from  80  to 
85 ;  that  the  only  valuable  constituent  of  margarine  was  also  fat, 
of  which  it  should  contain  at  least  85  per  cent. ;  that  this  par- 
ticular sample  contained  only  70  per  cent,  of  fat,  so  that  what 
was  lacking  in  fat  was  made  up  in  water  and  salts;  that  mar- 
garine was  made  from  various  fats,  either  animal  or  vegetable — it 
was  usually  made  from  the  more  liquid  portions  of  animal  fat 
mixed  with  various  vegetable  fats ;  that  margarine  should,  in  his 
opinion,  imitate  butter,  not  only  in  appearance,  but  also  in  its 
constituent  elements. 

It  was  admitted  that  there  was  nothing  in  the  substance  sold 
injurious  to  health,  and  that  margarine  was  sold  at  times  in  the 
district  for  as  much  as  8(2.  to  lOd,  per  pound,  and  for  as  little  as 
4d.  per  pound,  so  that  6d,  per  pound  was  the  price  of  a  com- 
paratively cheap  quality  of  margarine. 

It  was  admitted  by  the  two  witnesses  of  the  respondent  that 
the  sample  sold  was  in  outward  appearance  an  imitation  of 
butter. 

No  evidence  was  given  on  the  part  of  the  appellants,  but  it 
was  contended  by  counsel  for  them  on  the  above  facts  that  they 
had  committed  no  offence  in  point  of  law  because  (1)  the  term 
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BuBTON  A3KB  margarine  was  not  a  conventional  term  or  one  affixed  by  usage  to 
^^^       any  substance,  but  was  a  statutory  term  affixed  by  the  Margarine 
Mattikson.  -^^^y  1887,  to  all  substances  whether  compounds  or  otherwise  pre- 
—        pared  in  imitation   of  batter,  and   that  the  sabstance  then  in 
1902.        question  bein^  prepared  in  imitation  of  batter  was  rightly  sold  as 
Sale  of  Food  niargariue^   and   was,   therefore,   of  the   nature   and   substance 
and  VrugB    demanded  by  the  purchaser ;  (2)  the  quality  of  the  substance 
^i,  1875—  supplied   was    that   demanded    by   the    purchaser,    being   the 
^IJI^!^*^  margarine  at   6(2.   per    pound   then    exhibited   for  sale  in  the 
yoaUr—BaXe  appellants'  shop  at  Rashden ;  (3)   the  Legislature  had  not  fixed 
*^^  jf  _  any  standard  for  margarine  nor  enacted  of  what  ingredients  it 
88  J'si  Ficti  sJ^o^^i  l>o  composed  nor  the  proportions  in  which  they  should  be 
c.  63 ;  50  ^  51  combined ;  (4)   if  it  be  necessary  that  a  sabstance  sold  as  mar- 
Vi^.  c.  29*   garine  should  imitate  butter,  not  only  in  outward  appearance  and 
nature  but  in  the  ingredients  used  in  its  composition,  the  sab- 
stance then  in  question  being  not  only  similar  to  butter  in  sacb 
outward   appearance,   but   also   being   composed  of    the    same 
ingredients  as  butter — ^namely,  fat,  water,  and  salts — was  mar- 
garine  and  an   article   of  the  nature^   substance,  and   quality 
demanded. 

It  was  contended  for  the  respondent  that,  although  the  Legis- 
lature had  not  fixed  any  standard  for  margarine,  neither  had  it 
fixed  any  standard  for  butter,  and  yet  there  had  been  several 
convictions  for  selling  butter  which  contained  more  than  Id  per 
cent,  of  water,  and  such  convictions  had  been  upheld  on  appeal, 
and  that  if  it  was  illegal  to  sell  butter  with  more  than  16  per 
cent,  of  water  it  was  also  illegal  to  sell  margarine  with  more 
than  the  same  percentage.  That  if  it  was  lawful  to  sell  as 
margarine  a  substance  containing  21  per  cent,  of  water  there 
was  no  reason  why  such  substance  should  not  be  sold  containing 
40  or  50  per  cent,  of  water.  That  water  was  not  a  substance 
prepared  in  imitation  of  butter  within  the  definition  of  margarine 
contained  in  the  Margarine  Act,  1887. 

The  justices  overruled  the  appellants'  objections^  being  of 
opinion  that  the  water  found  in  the  margarine  was  excessive,  and 
that,  therefore,  the  article  sold  was  not  of  the  nature,  substance, 
tmd  quality  demanded,  the  same  being  adulterated  with  water, 
and  they  convicted  the  appellants. 

Avory,  K.O.  ( W.  H.  Si&venson  with  him)  for  the  appellants. — 
Here  the  magistrates  have  convicted  under  sect.  6  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  because  of  the  water  in  the  margarine. 
The  magistrates  have  made  a  standard  for  margarine  themselves. 
The  preamble  of  the  Margarine  Act,  1887,  says  :  '' Whereas  it  is 
expedient  that  further  provision  should  be  made  for  protecting 
the  public  against  the  sale  as  butter  of  substances  made  in  imita- 
tion of  butter,  as  well  as  of  butter  mixed  with  any  such  sub- 
stances.'' Then  by  sect.  3  it  goes  on  to  say  '^  the  word  '  butter' 
shall  mean  the  substance  usually  known  as  butter,  made  exclu- 
sively from  milk  or  cream  or  both,  with  or  without  salt  or  other 
preservative  and  with  or  without  the    addition  of    colouring 
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matter.     The   word   '  margarine '   shall   mean    all    substances  Bxtbton  and 
whether  compounds  or  otherwise  prepared  in  imitation  of  batter,        ®^^ 
and  whether  mixed  with  batter  or  not^  and  no  sach  substance  hattinson. 

shall  be  lawfully   sold  except  under  the  name  of  margarine.'^        

Therefore  margarine  means  everything  that  is  sold  in  imitation        ^^* 
of  batter  without  regard  to  its  composition.     There  cannot  be  a  g^^  of~Pood 
coDviction  under  sect.  6  of  the  Act  of  1875,  for  the  purchaser  has    and  Druga 
not  been  prejudiced.      In  asking  for  margarine  he  has  asked  ^^*»  1875— 
for  something  in  imitation  of  batter  and  has  got  it.     Margarine     ^^"^^!7" 
is  by  statute  an  authorised  adulteration.     He  referred  to  the  waUr^SaU 
Sale  of  Pood  and  Drugs  Act,  1899  (62  &  63  Vict.  c.  15).     There        not  of  ^ 
was  no  evidence  that  the  article  sold  was  other  than  what  was  ^YsJ^viet 
asked  for.    The  words  of  the  definitiou,  it  is  submitted,  mean  that  c.  68 ;  50  4-  51 
every  article  of  food  which  is  in  fact  an  imitation  of  butter  must    Vict.  c.  29. 
be  called  and  sold  as  margarine.     [Lord  Alverstonb,  O.J. — But 
why  should  not  a  man  be  convicted  for  selling  what   is   not 
margarine  under  the  name  of  margarine  ?]     There  was  no  evi- 
dence that  this  was  not  margarine. 

Swinhwnie  Hanham  for  the  respondent. — ^The  evidence  shows 
that  the  margarine  was  adulterated  with  excessive  water.  The 
definition  in  the  Margarine  Act,  1887,  is  not  an  exclusive  one  at 
all.     [He  was  stopped.] 

Lord  Alvebstone,  C.J. — In  this  case,  the  sale  being  a  sale  of 
margarine,  and  all  the  provisions  of  the  Margarine  Act  having 
been  complied  with,  the  magistrates  found  that  the  water  in  the 
margarine  was  excessive,  and  that  therefore  "  the  article  sold  was 
not  of  the  nature,  quality,  and  substance  demanded,  the  same 
being  adulterated  with  water.^'  As  I  understand,  that  means 
that  it  was  margarine  and  water,  not  margarine.  We  have  been 
pressed  by  Mr.  Avory  to  say  that  that  is  wrong,  that  there  can 
be  no  finding  of  the  magistrates  to  that  effect,  because  there  was 
no  evidence  on  which  they  could  come  to  the  conclusion  that  it 
was  margarine  and  water.  It  is  a  little  difficult  quite  to  follow 
the  reason  of  his  argument.  He  has  contended,  in  the  first  place, 
that  the  whole  thing  is  governed  by  the  Margarine  Act  of  1887, 
s.  3,  the  last  part  of  which  says  that  '^  the  word  margarine  shall 
mean  all  substances,  whether  compounds  or  otherwise,  prepared 
in  imitation  of  butter,  and  whether  mixed  with  butter  or  not,  and 
no  soch  substances  shall  be  lawfully  sold  except  under  the  name 
of  margarine.'^  He  has  in  effect  contended  that  if  stuff  is  sold 
in  imitation  of  butter  and  called  "  margarine  "  there  can  be  prac- 
tically no  inquiry  as  to  what  its  contents  are  and  what  its  compo- 
sition is.  I  think  the  objection  to  that  argument  is  that  it  over- 
looks what  I  may  call  the  other  existing  legislation  as  to  the 
adolteration  of  food,  under  which  a  purchaser  is  entitled  to  get 
what  he  asks  for.  I  am  not  saying,  and  I  do  not  wish  to  be 
nnderstood  as  expressing  the  opinion,  that  of  necessity  the 
presence  of  any  particular  percentage  of  water  in  margarine 
would  prevent  it  being  margarine :  it  is  not  on  that  ground  that 
I  think  this  case  should  be  decided,    I  think  we  have  to  say 
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BuBTON  AND  whether  there  was  evidence  npon  which  the  magistrates  could 
Sons        rightly  come  to  the  conclusion,  as  they  thought  fit  to  do,  that  it 

Mattinbon.  ^^^  ^^^  margarine,  but  was  margarine  and  water.     The  facts  are 

that  the  inspector  says :  "  I  am  of  opinion  that  the  said  sample 

^^^'        contained  the  parts  as  under,  or  the  percentages  of  foreign  ingre- 

SaU  of  Food  dients  as  under — viz.,  water  21  per  cent.     This  is  at  least  5  per 
and  Drugs    cent,  in  excess  of  the  maximum  amount  of  water  which  margarine 

Act,  1875 —   should  contain.'*   I  need  not  do  more  than  remind  those  who  have 
Ex^^f  *^  ^®^^  ^^^^  these  matters  that,  unless  the  analyst  is  called,  that 

%Dater—8als  certificate  is  sufficient  evidence  of  the  facts  therein  stated,  but  he 
not  of       can  be  called,  as  he  was  in  this  case,  at  the  request  of  the  defen- 

88** se^icT  ^^°*'*     '^^^  analyst  is  called,  and  no  doubt  he  stated  the  ground 

c.  63;  50^51  of  reasoning  which  has  led  him  to  come  to  the  conclusion 
Viet  c.  29.  that  he  was  right  in  stating  that  at  least  5  per  cent,  in  excess  of 
the  maximum  amount  of  water  was  present.  His  reasons  have 
been  criticised.  It  is  said  that  he  ought  not  to  compare  marga- 
rine and  butter.  That  may  be  perfectly  true  as  a  matter  of 
argument  as  to  what  is  the  proper  method  of  arriving  at  what  is 
margarine  and  what  is  not  margarine.  But  no  evidence  has 
been  called  about  this,  and  it  seems  to  us  impossible  to  say  that 
the  magistrates  were  not  justified  in  acting  on  a  certificate  supple- 
mented by  the  evidence  of  the  analyst  that  there  was  such  an 
extra  amount  of  water  in  this  margarine  that  they  have  described 
it,  I  think,  as  margarine  and  water,  or  margarine  adulterated 
with  water,  and  not  margarine.  I  must  say,  speaking  for  myself, 
that  when  you  look  at  the  Act  there  certainly  was  intended  to 
have  been  a  good  deal  of  similarity  between  margarine  and 
butter,  and  while  I  am  far  from  saying  that  it  of  necessity  follows 
that  the  percentage  was  the  same,  it  seems  to  me  quite  impos- 
.  sible  to  say  that  the  analyst  was  wrong  in  forming  his  conclusion 
as  to  how  far  margarine  should  be  adulterated  with  water  by 
reference  to  what  his  experience  had  taught  him  as  to  what  the 
amount  of  water  was  that  there  was  in  butter.  But,  be  that 
as  it  may,  it  is  impossible  for  us,  in  my  opinion,  to  say  that 
the  magistrates  had  not  evidence  before  them  on  which 
they  were  justified,  if  they  so  thought  fit,  in  coming  to  the 
conclusion  that  the  stufi^  was  not  margarine  or  was  margarine 
adulterated  with  water.  Therefore  I  think  this  appeal  should 
be  dismissed. 

Dablinq,  J. — I  am  of  the  same  opinion.  It  seems  to  me  that 
the  argument  which  Mr.  Avory  used  would  lead  to  attributing^ 
to  the  Legislature  an  intention  which  I  feel  certain  they  never 
had  when  they  passed  this  Act  of  Parliament.  Mr.  Avory 
contends  that  margarine  is  a  thing  of  statutory  creation ;' that 
any  substance  prepared  in  imitation  of  butter,  he  said  at  first,  no 
matter  what  it  was  made  of,  if  it  looked  like  butter,  was  properly 
described  as  margarine  and  could  be  sold  as  margarine.  He 
amended  that  definition  to  this  extent,  that  the  imitation,  in 
order  to  come  within  the  Act  of  Parliament,  must  be  capable  of 
being  eaten,  or  otherwise  it  is  not  a  food,  and  that  therefore  a 
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block  of  wood  or  a  lamp  of  plaster  of  Paris  made  up  to  look  like  Bvbtok  akd 
butter  would  not  be  statutory  margarine ;  bat  tbat  if  70a  made        ^^^ 
the  imitation  of  anything  that  could  be  eafcen,  anything  which  hattinson. 
was  a  food^  then  it  would  be  properly  described  as  margarine,  no        — 
matter  how  unwholesome  or  deleterious  it  might  be.     Take  a       ^^^' 
sample  case.     It  would  come  to  this,  that  if  you  could  make  a  g^j^  ^j  ^^d 
block  of  flour  and  colour  it  to  look  like  butter,  so  that  to  the  eye    and  Dm^s 
it  imitated  butter,  then,  according  to  Mr.  Avory,  you  would  be  ^^^  1875--^ 
perfectly   safe  in   labelling   that   margarine   and   selling  it  as     ^J^^^^^c/ 
margarine  and  selling  it  at  a  price  hardly  below  butter  as  butter  w»im—BaXt 
is  now  understood,  the  price  at  whicb  margarine  is  commonly       ^^  <>/ 
sold.    If  the   Legislature  meant  to  bring  about  that  state   of  ^^9  ^^. 
things  they  put  a  very  odd  preamble  to  the  Act  of  Parliament  by  c.  68;  50^51 
which  thev  did  it,  because  the  Act  is  called  ''An  Act  for  the    Tic*. c.  29. 
better  prevention  of  the  Fraudulent   Sale  of   Margarine."     It 
says, ''  Whereas  it  is  expedient  that  further  provision  should  be 
made  for  protecting  the  public  against  the   sale  as   butter  of 
substances  made  in  imitation  of  butter,  as  well  as  of  butter  mixed 
with  any  such  substances."     They  go  on  to  enact  that  the  word 
'margarine'  shall  mean  all  substances,  whether  compounds  or 
otherwise,  prepared  in  imitation  of  butter,  and  whether  mixed 
with  butter  or  not.     I  think  that  what  they  were  doing  there 
was,  they  were  not  only  providing  that   you   might  sell  any 
imitation  of  butter  if  you  called  it  margarine,  provided  that  it 
was  an  imitation  of  butter  to  the  eye,  but  I  think  they  were 
dealing  with  a  good  deal  more.     I  think  they  were  dealing  with 
things  which  professed  to  imitate  butter  in  other  respects  than 
in  appearance,  because  every  article  of  food  or  other  has  qualities 
besides  those  which  the  eye  can   appreciate.     There  are  some 
things  which  are  made  chiefly  to  please  the  eye — many  things — 
one  knows  even  places  where  they  are  made.     But  if  it  is  a 
matter  of  food  those  who  make  imitations  generally  take  care  to 
imitate  other  properties  of  the  article  which  they  are  imitating 
than  those  which  the  eye  can  appreciate.     An  artificial  flower, 
for  instance,  you  simply  look  at ;  you  do  not  try  to  eat  it ;  you 
would  be  satisfied  if  it  looked  like  a  flower.     If  a  man  is  going 
to  sell  something  for  food  it  is  quite  certain  that  he  will  take 
care  in  the  imitation,  and  that  the  Legislature  understood  that 
he  would  take  care  in  the  imitation  to  imitate  it  in  some  other  of 
its  qualities  besides  those  which  appeal  to  the  eye.     What  did 
this  man  do  ?     He  made  up  a  thing  which  would  pass  as  butter 
to  the  palate.     I  think  if  he  does  that  you  are  entitled  to  consider 
what  is  butter  for  the  sake  of  finding  out  what  is  imitating  butter. 
Therefore  I  think  you  let  in  the  evidence  of  the  analyst,  and  the 
evidence   of   the   analyst  is   that  this  thing  possessed   all  this 
quantity  of  water,  which  would  prevent  it  properly  being  con- 
sidered as  butter  at  all,  and  because  of  that  would  prevent  it 
being  considered  an  imitation  of  butter,  and  therefore  prevent  it 
being  considered  as  margarine,  and  prevent  it  being  properly 
described  and  sold  as  margarine.     I  have  thought  it  necessary  to 
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BuATON  AND  add  these  words,  but  otherwise  I  entirely  agree  with  the  judg- 

^^        ment  that  my  Lord  has  delivered. 
M1.TTINSOK.       Channell,  J. — I  am  of  the  same  opinion.     I  think  the  fallacy 

of  Mr.  Avery's  ingenious  argument  is  in  using  an  interpretation 

^^*       clause  for  a  purpose  for  which  it  never  was  intended,  and  for 
Sale  of  Food  which  it  is   uot   legitimate.     The   object  of  an  interpretation 
and  Drug$    clause  is  to  assist  in  the  interpretation  of  the  particular  Act  in 
Act,  1875—  '^hich  it  is  placed,  and  to  prevent  having  to  repeat  long  sentences 
EmcM  of    ^^  ^^^^  ^  dozen  different  places  in  the  Act  of  Parliament,     For 
water— 8aU  the  purposes  of  this  Margarine  Act,  which  was  an  Act  intended 
t**^*  ^  _  to  prevent  imitations  of  butter  being  sold  as  butter,  there  is  a 
38  ^S9Vict,  ^ofii^ition  which  practically  says  that  everything  which  is  made 
c  68 ;  50  4*61  to  look  like  butter  and  is  not  butter  is  margarine,  and  that  is  a 
Viet  e.  29.    sensible  and  useful  interpretation  for  the  purpose  of  interpreting 
that  Act;  but  you  cannot  apply  that   generally,  and  say  that 
everything  which  is  not  butter  but  a  little  like  it  is  margarine. 
It  leads  to  all  the  absurd  results  which  my  brother  Darling  has 
pointed  out  very  effectively,  and  the  truth  is  that  you  never  can 
use  an  interpretation  clause  for  that  purpose.     If  I  may  refer  to 
an  interpretation  clause  which  I  have  often  heard  of  but  have 
never  been  able  to  findj  but  which  I  believe  does  eJList,  the  inter- 
pretation in  a  local  Act  of  "  street  music  as  including  a  bear  and 
a  performing  monkey,'*  it  is  very  obvious  that  you  cannot  use 
that  for  general  purposes,  and  to  say  what  music  is,  although  it 
is  a  very  useful  definition,  I  daresay,  for  the  purposes  of  that 
particular  Act,  in  preventing  annoyances  in  the  street  which 
might  be  even  worse  than  music.     It  illustrates  the  object  and 
abuse  of  a  common  interpretation  clause.     Mr.  Avory  is  sayings 
that  because   that  is  what   '^margarine*'   is  intended  in    the 
Margarine  Act  to  be,  when  you  come  to  apply  another   Act 
and  find  a  person  going  into  a  shop  and  asking  for  "  margarine^'' 
therefore  you  must  assume  that  he  asks  for  ^'  margarine ''   as 
defined  by  the  Margarine  Act.     I  think  it  is  a  question  of  fact 
for  the  magistrates  what  margarine  is,  whether  there  is  such  a 
substance  as  margarine  to  begin  with,  and,  if  so,  what  it  is. 
Assuming  that  is  so,  to  begin  with,  these  magistrates  had  to  find 
out  what  margarine  was,  and  they  had  a  witness  before  them 
who  said  that  margarine  at  any  rate  is  a  substance  which  contains 
at  least  5  per  cent,  less  water  than  this  does.     He  said  at  any 
rate  that  this  substance  contained  5  per  cent,  in  excess  of  the 
maximum  of  water  which  margarine  should  contain.    That  being 
so,  the  magistrates  had  some  evidence  of  what  margarine  was 
and  some  evidence  that  the  substance  sold  was  not  margarine 
within  the  true  meaning  of  the  word  "  margarine,*'  therefore  they 
were  entitled  to  convict,  as  it  seems  to  me.     I  think  in  substance 
there  was  evidence  before  the  magistrates,  and  that  this  convic- 
tion should  stand. 

Appeal  dismiaaed. 
Solicitors  :  Bernard  Wright  ^  Nottingham ;  Hey  gate  and  James ^ 
Wellingborough . 
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CROWN    CASES    RESERVED. 

May  10,  and  June  4,  1902. 

(Before  Lord  Alvbbstonb,  C.J.,  Wright,  Bruce,  Darling,  and 

Jelt,  JJ.) 

Rex  v.  Plummbr.  (a) 

Conspiracy — Joint  indictment — Plea  of  guilty  by  one  defendant — 
Acquittal  of  co-defendant — Withdrawal  of  plea  of  guilty — 
Practice — Stating  case  notwithstanding  plea  of  guilty — 11  ^ 
12  Vict.  c.  78. 

One  person  cannot  he  convicted  of  conspiracy  by  himself. 

If  on   a  joint   indictment  for  conspiracy  one  defendant  pleads 

"guilty"  but  his  co-defendants  plead  ^^ not  guilty**  and  are 

acquitted,  the  defendant  who  pleaded  guilty  must  he  allowed  to 

withdraw  his  plea  and  must  also  be  acquitted. 
The  Court   has  jurisdiction   to  consider  a  c-ase  stated  wJiere  a 

defendant  has  pleaded  guilty. 
Reg.  V.  Brown  (61  L.  T.Rep.  594;  24  Q.  B.  Div.  357;  16  Oox 

C.  G.  71b)  followed. 

CASE  stated  for  the  consideration  of  the  Court  by  the  chairman 
of  the  Berkshire  Quarter  Sessions. 

The  defendant  Plummer  was  indicted  with  Fenton  and  Wheeler 
on  a  joint  indictment  which  char^^ed  that  thej  had  conspired 
together  to  obtain  certain  sums  of  money  by  false  pretences  from 
the  Conservators  of  the  river  Thames. 

Plommer  pleaded  "  guilty,^'  Fenton  and  Wheeler  pleaded  "  not 
guilty,''  were  tried  and  acquitted.  It  was  then  contended  on 
behalf  of  Plummer  that  he  could  not  be  convicted  of  conspiracy 
because  his  co-defendants  had  been  acquitted. 

The  chairman  overruled  this  contention,  and  counsel  for 
Plummer  then  applied  for  leave  to  withdraw  his  plea  of  *^  guilty  " 
and  to  plead  ''  not  guilty.''  The  chairman,  being  of  opinion 
that  he  had  no  jurisdiction  to  grant  leave,  refused  to  allow  the 
withdrawal  of  the  plea,  and  passed  sentence,  reserving  the  fol- 
lowing points  for  the  consideration  of  the  Court:  (1)  Whether 
under  the  above  circumstances  a  conviction  could  be  recorded 
and  judgment  passed  against  Plummer ;  (2)  whether  the  Court 
of  Quarter  Sessions  had  jurisdiction  to  permit  him  to  withdraw  his 
plea  and  plead  "not  guilty";  (3)  if  the  Court  of  Quarter 
Sessions  was  wrong  in  giving  judgment  and  passing  sentence, 
what  course  ought  to  have  been  taken  ? 

(a)  Reported  by  A.  A.  Bsthunb,  Esq.,  Barristdr-at-Liaw. 
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Bsx  Dickens,  K.O.  (with  him  A,  J.  David). ^^It  Plummer  had  not 

p    *•  pleaded  gailty  he  coald  not  have  been  coQvicted,  for  the  jtiry 

*    found  that  the  other  defendants  had  not  conspired  with  him.       A 

1902.       man  cannot  be  guilty  of  conspiring  by  himself^  any  more  than  he 
". —        can  be  iruilty  of  a  riotous  assembly  by  himself :   (Harrison  v. 
I^mXi^idt*  ^'rri^g^OT^,  Poph.  202;   Vaux  case,  4  Co.  45a;  Beg  v.  Manning, 
ment^      51  L.  T.  Rep.  121 ;  12  Q.  B.  Div.  241.)     Here  Plummer  was  not 
Acqviiial  of  indicted  for  conspiring  with  any  persons  except  those  who  were 
*^L_^fc-**    acquitted.     If  he  had  been  convicted  for  conspiring  with  per- 
drawal  of    SOUS  who  were  not  tried  or  with  persons  unknown,  the  conviction 
plea  of  guilty  would  stand  :  {R.  v.  Sudbury,  12  Mod.  262).     But  directly  the 
giai^^!^^  other  defendants  were  tried  and  acquitted  Plummer's  conviction 
ca$e^ll  ^  12  would  have  been  annulled,  as  in  the  case  of  an  accessory  where 
Vict,  e,  78.    the  principal  offender  was  acquitted  :   {Lord  Sanqahar^s  case,   9 
Co.  Rep.  211 ;  Reg,  v.  Aheame,  6  Cox  C.  C.  6).     The  Court  of 
Quarter  Sessions  should,  directly  the  co-deff ndants  were  acquit- 
ted, have  permitted  the  plea  of  guilty  to  be  withdrawn  :  Reg  v. 
Cooke,  5  B.  &  C.  538 ;  7  D.  &  R.  673).     A  plea  of  guilty  does  not 
act  as  an  estoppel.     In  Reg.  v.  Bntwn  (61  L.  T.  Rep.  594 ;  24 
Q.  B.  Div.  357  ;  16  Cox.  C.  C.  715)  the  prisoner  had  pleaded 
guilty  to  something  which  it  was  argued  could  not  be  an  offence  ; 
and  the  Court  held  that  notwithstanding  the  plea  of  guilty,  it 
had  jurisdiction  to  entertain  a  case  stated  for  its  consideration. 
R,  V.  Olark  (10  Cox  C.  C.338 ;  L.  R.  1  C.  C.  R.  54)  was  brought  to 
the  notice  of  the  Court  and  distinguished.  As  to  the  second  pointy 
the  Court  had  jurisdiction  to  allow  the  withdrawal  of  the  plea. 

Bi/ron  (with  him  Frampton),  for  the  Conservators  of  the  river 
Thames,  did  not  argue. 

Cur.  adv.  vult. 
Wright,  J. — The  appellant  and  two  other  persons  were 
indicted  together  upon  an  indictment  which  contained  five 
counts  charging  the  obtaining  of  money  by  false  pretences,  and 
also  a  sixth  count  alleging  a  conspiracy  between  the  three  defen- 
dants to  defraud  the  prosecutors.  The  sixth  count  did  not 
allege  that  there  were  any  other  or  unknown  parties  to  the  con- 
spiracy. All  three  defendants  were  included  in  one  arraignment. 
All  pleaded  "  not  guilty "  to  the  five  counts ;  the  appellant 
pleaded  "  guilty  '*  to  the  sixth  count,  the  other  defendants  plead- 
ing "  not  guilty  "  to  that  count  as  well  as  to  the  five.  There- 
upon, it  is  stated  in  the  case,  a  verdict  of ''  not  guilty  '^  was 
returned  in  favour  of  the  appellants  on  the  first  five  counts,  and 
the  trial  of  the  other  defendants  proceeded,  and  the  appellant 
was  called  as  a  witness  against  them.  We  must  therefore  infer 
that  the  appellant  was  given  in  charge  to  the  jury  upon  the  five 
counts  in  order  that,  no  evidence  being  offered  against  him 
upon  these  counts,  the  jury  might  find  a  verdict  in  his  favour 
upon  them.  The  jury  acquitted  the  other  defendants  upon  all 
the  six  counts.  Counsel  for  the  appellant  therefore  claimed  that 
no  judgment  could  pass  upon  the  appellant  in  respect  of  his  plea 
of  guilty  to  the  count  for  conspiracy,  inasmuch  as  the  jury  by 
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their  verdict  in  favour  of  the  only  other  alleged  parties  to  the        Ebx 
conspiracy  had  negatived  any  conspiracy.     So  far  as  we  have    ^     '^• 

been  able  to  discover,  there  is  no  reported  precedent  which  on  the         

facts  is  exactly  in  point.     There  is  much  anthoriby  to  the  effect         1902. 
that  if  the  appellant  had  pleaded  ''  not  guilty  "  to  the  charge  of         "; — 
conspiracy,  and  the  trial  of  all  these  defendants  together  had  ^'JJS^indic^ 
proceeded  on  that  charge,  and  resulted  in  the  conviction  of  the       menb— 
appellant  and  the  acquittal  of  the  only  alleged  co-conspirators,    A.cqy,iitaX  of 
no  judgment  could  have  been  passed  on  tbe  appellant  because   ^_p^J^ 
the  verdict  must  have  been  regarded  as  repugnant  in  finding  that     dratoal  of 
there  was  a  criminal  agreement  between  the  appellant  and  the  p^a  of  guiXty 
others   and   none   between  them   and    him.      See    Harrison    v.   oJ^J^^j!?J^ 
Errington  (Popham,  202)  where  upon  an  indictment  of  three  for  ease— 11  ^  12 
riot  two  were  found  "not  guilty '*  and  one  '^ guilty,"  and  upon    Fwt. c.  78. 
error  brought  it  was  held  a  "  void  verdict "  and  said  to  be  like  to 
cases  in  11  H.  4,  2.     '^  Conspiracy  against  two  and  only  one  of 
them  is  found  guilty,  it  is  void,  for  one  alone  cannot  conspire.'^ 
So  in  R.  V.  Sudbury  (1698,  12  Mod.  262)  when  only  two  out  of 
three  were  found  guilty  of  riot,  and  no  allegation  of  cum  aliift  the 
judgment  was  arrested.     So  in  Chitty^s  Criminal  Law,  vol.  3,  p. 
1141,  on  the  authority  of  those  cases,  "  the  conviction  will  be 
invalid,  and  no  sentence  can  be  passed."     So  in  Reg,  v.  Thompson 
(16  Q.   B.    832),    per   Lord   Campbell,    '*  the   acquittal   of  two 
involves  tbe  acquittal  of  the  third."     In  Reg.  v.  Manning  (51 
L.  T.  Rep.  121 ;  12  Q.  B.  Div.  241)   this  doctrine  was  perhaps 
somevvhac  extended.     There  two  persons  were  put  on  their  trial 
together  at  Nisi  Prius  for  a  conspiracy,  no  other  parties  being 
alleged.     The  jury  convicted  one  with  the  sanction  of  the  judge, 
although  they  were  unable  to  agree,  and  were  discharged  as  to 
the  other;  and  upon  a  rule  moved  for  a  new  trial  it  was  held  by 
Lord  Coleridge,  0. J.,  and  Mathew  and  Stephen,  J.J.  that  there 
had   been    a   misdirection.     The   issue,    Mathew,   J.    said,   was 
whether  both  were  guilty ;  and  the  jury  had  not  agreed  on  that 
ifisae.     It  is  true  that  the  judgment  in  Reg.  v.  Manning  purports 
to  be  based  mainly  on  the  opinion  of  the  judges  in  0*Connell  v. 
The  Queen  (1844,  11  C.  L.  &  P.  at  pp.  236-7),  which  does  not 
seem  to  us  to  affect  the  present  question ;  but  the  decision  itself 
is  in  accordance  with  the  previous  authorities,  which  appear  to 
establish  that  the  mere  possibility  of  the  one  defendant  having 
been  acquitted  by  reason  of  evidence  not  being  forthcoming  or 
admissible   against   him  which  was  forthcoming   or   admissible 
against  the  other  who  has  been  tried  with  him,  is  not  enough  to 
care  the  inconsistency  apparent  on  the  record.     It  is  equally 
clear,  on  the  other  hand,  that  if  the  appellant  had  been  arraigned 
and  tried  alone  for  the  conspiracy  and  had  been  convicted,  his 
conviction  would  have  been  good  at  the  time,  and  judgment  could 
have  been  pronounced  against  him,  although  the  other  persons 
included  in  the  indictment  had  not  appeared,  or  were  dead,  or 
the  trial  of  them  had    been   postponed.     See  Bro.  Abr.  Con- 
spiracy 21;  R.  V.  Nichols  (1742,   13  Bast  412,  n.),  R.  v.  Scott 
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Eix        (1761,  3  Burr.  1262),  R.  v.  Cooke  (1826,  5  B.  <&  C.  588),  Reg.  v. 
*•  Aheame  (1852,  6  Cox  0.  C.  6),  in  which  case,  however,  it  is  diffi- 

*    colt  to  see  how  the  question  really  arose  at  all,  since  the  indict- 

1902.        ment  was  not  for  a  mere  conspiracy  to  murder,  but  for  actual 
"T      __  murder,  though  laid  into  an  averment  of  conspiracy,  as  appears 
Xoi^ind^ci'  ^^^^  ^^^  sentence  of  death  reported  in  H.  C.  L.  381.     It  is,  how- 
ment—      ever,  not  clearly  settled  whether,  in  such  a  case  of  separate  trials, 
^c^^talof  a  subsequent  acquittal  of  the  other  defendants  upon  their  separate 
^^^tjj^^  trial  would  or  would  not  avoid  the  effect  of  the  previous  con- 
drawal  of     viction  of  the  appellant.     So  if,  in  the  present  case,  the  appellant 
pUa  of  guiUy  had  been  sentenced,  as  he  miorht  have  been,  immediately  upon 
Tutement^  his  pleading  guilty  to  the  charge  of  conspiracy,  the  sentence 
easo—ll  ^  12  would  have  been  right  when  passed,  but  it  is  not  certain  whether, 
YicU  c.  78.    upon  the  acquittal  of  the  other  defendants,  the  sentence  upon 
him  must  have  been  vacated  or  treated  as  erroneous,  just  as 
judgment  against  an  accessory  passed  during  the  attainder  of 
the  principal  was  good  during  the  attainder,  but  was  ipso  facto 
avoided  when  the  attainder  was  removed  (1  Hale  523,  etc..  Lord 
Sanquhar's  case,  9  Rep.   207,  215-6).     In  R.  v.  Cooke  {sup.) 
Littledale,  J.  suggested  that  a  similar  consequence  might  follow 
from  an    acquittal  of  the   alleged  co-conspirators   at    his   own 
separate  trial,  and  the  same  suggestion  is  made  in  the  headnote 
to  Reg.  V.  Aheame  («tfp.),  though  not  so  distinctly  in  the  judg- 
ments.    This  suggestion  is  questioned  by  Mr.  Greaves  (Russell 
on  Crimes,  vol.  3,  p.  146,  4th  edit.),  but  on  grounds  which  would 
be  to  a  large  extent  equally  applicable  to  the  case  of  a  joint  trial, 
and  are  therefore  insufficient  upon  the  authorities  which  have 
been  cited.     The  present  case  may  be  regarded  as  intermediate 
between  the  case  of  a  wholly  joint  trial,  and  the  case  of  separate 
trials  of  the  alleged  co-couspirators.     The  appellant  and  his  co- 
defendants  were  jointly  indicted  ;  they  were  arraigned  together ; 
they  all  pleaded  *'  not  guilty "  to  the  five   principal    counts ; 
there  was  only  one  venire;  they  were  all  apparently  given  in 
charge   (as  we  have  pointed  out)   to  the  same  jury.     If  error 
had   been   brought,    one    record   would  have    been    made    up 
(as  in  Lord  Sanquhar's  case,  9  Rep.  207),  where  the  plea  of 
guilty  by  one  prisoner,  and  the  verdict  of  the  jury  as  to  the 
other  are  set  out,  and  the  same  record  would  have  shown  the 
inconsistent  plea  and  verdict.     We  think  that  under  the  circum- 
stances the  trial  ought  to  be  regarded  in  substance  as  joint,  and 
that  the  plea  of  guilty  ought  not  to  be  followed  by  judgment. 
There  is  an  authority  to  this  effect  which,  although  it  has  not 
the  effect  of  a  decision,  we  cannot  disregard.     The  very  case  is 
put  in  Robinson  v.  Robinson  (1859)   1   Sw.  &  Tr.,  at  p.  392), 
where  Cockburn,  C.J.  says :  "  The  case  of  an  indictment  against 
two  persons  for  conspiracy  suggested  an  apparent  analogy ;  and 
as  in  such  a  case  a  plea  of  guilty  by  the  one,  if  followed  by  the 
acquittal  of  the  other,  would  not  have  supported  a  judgment  of 
guilty  against  the  defendant  confessing  and  pleading  guilty,  so 
it  may  be  said,''  &c.     This  passage  is  indeed  treated  by  one  of 
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the  jadges  in  Reg,  v.  MariTmig  as  a  '^  mere  diutum^'^  bat  in  trath        Bbz 
it  was  this  very  analogy  that  the  Court  in  Robinson  v.  Robinson    _     ^- 

had  to  consider  and  reject  or  adopt,  and  it  forms  part  of  a        ' 

considered  judgment  of  Cockbum,  C. J.j  Wightman,  J.,  and  8ir        1902. 
C.  Cresswell — ^no  mean  anthorities  on  the  criminal  law.   It  seems        ~; — 
also  to  be  supported  by   the  language  of  Lee,  C.J.,  in  R.   v.  j^JJS^S^Z 
Nichols  («up.)>  ^^^  ^^  •  "  ^^  being  acquitted  on  record,  the      ment— 
conviction  of  his  companions  on  the  same  record  must  be  directly  Acmiiti<a  of 
repugnant  and  contradictory  to  the  other  '^ ;  and  there  is  nothing  *^^_^^^^^ 
in  the  context  to  exclude  the  application  of  this  language  to  a     drawal  of 
conviction  on  a  plea  of  guilty.     Even  apart  from  the  conclusion  plea  of  fr^uty 
of  strict  law   at   which  we   have   arrived,   we   think   that  the  ^lf^**^'**7fl/ 
nnfettered  power  the  statute  11  &  12  Yict.  c.  78  confers  upon  ccue^-n^^  12 
this  Court  to  make  such  order  as  justice  may  require  might  in     Vict  c.  78. 
this  case  be  exercised  in  favour  of  the  appellant  who  has  been 
acquitted  of  the  more  serious  charges  alleged  in  the  indictment, 
and  who,  in  pleading  guilty  to  the  minor  charge,  may  have  done 
so  under  misapprehensions  of  various  kinds,  and  who  certainly 
did  not  plead  guilty  to  any  separate  offence.     And  so  before  the 
statute,  in  R.  v.  Waddington  (1800)  1  Bast,  at  pp.  146  and  159), 
it  was   said  that  even  where  a  convicted  prisoner  waived  his 
motion  in  arrest  of  judgment,  the  Court  would  not  pass  sentence 
if  they  could  see  that  no  crime  was  shown.     Another  point  is 
raised  in  the  case — namely,  whether   the  court  had  power  to 
allow  the  appellant  to  withdraw  his  plea  of  guilty.     There  can- 
not be  any  doubt  that  the  Court  had  such  power  at  any  time 
before,  though  not  after,  judgment :  (see,  e,g,,  Reg.  v.  Ulouter 
and  Heath,  (1859)  8  Cox  C.C.  237  -,  Reg.  v.  Sell,  (1840)   9  C. 
k  P.  345).     And  as  we  infer  that,  but  for  the  erroneous  opinion 
that  there  was  no  such  power,  the  withdrawal  would  have  been 
allowed,  this  might  of  itself  be  a  ground  for  a  venire  de  novo 
(Beg.  V.  Yeadon,  5  L.  T.  Rep.  329 ;  9  Cox  C.  C.  91 ;  1  L.  &  C. 
81),  the  indictment  being  for  a  misdemeanour.     Lastly,   it  is 
necessary   to   observe  that,  in  entertaining  this  case,  notwith- 
standing that  the  appellant  pleaded  guilty,  we  adopt  the  con- 
Btrnction  of  the  Act  which  commended  itself  to  the  Court  in  Reg. 
V.  Brown  (16  Cox  C.  C.  715 ;  61  L.  T.  Rep.  594 ;  24  Q.  B.  Div. 
357)  in  preference  to  the  decision  in  Reg.  v.  Clark  (10  Cox  C.  C. 
33b;  15  L.  T.  Rep.  190;  L.  Rep.  1  C.  C.  R.  54),  where  it  was 
held  that  a  question  arising  upon  a  plea   of  guilty  was  not  a 
question  arising  upon  a  trial. 

Bkucb,  J. — I  agree  with  the  judgment  of  Wright,  J. 
&Qd  with  the  reasons  he  has  given.  I  do  not  propose 
to  go  through  the  authorities  cited  by  him,  but  I  wish  to 
make  a  few  observations  of  my  own  tending  to  the  same 
conclusion  on  somewhat  different  grounds.  I  think  that  the 
statement  in  Chitty  on  Criminal  Law,  vol.  3,  p.  1141,  is  correct, 
and  is  fully  supported  by  the  authorities.  The  statement  in 
Chitty  is  as  follows :  **  And  it  is  holden  that  i(  all  the  defendants 
mentioned  in  the  indictment,  except  one,  are  acquitted,  and  it  is 
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Bsx         not  stated  as  a  conspiracy  with  certain  persons  unknown,  the 

^-  conviction  of  the  single  defendant  will  be  invalid,  and  no  judg- 

LUMMEB.    jjjQjj^  Q^^  Y^Q  passed  npon  him/'     That  passage  seems  to  me  to 

1902.  ^pply  exactly  to  the  present  case.  The  point  of  the  passage 
-; —        turns  upon  the  circamstance  that  the  defendants  are  included  in 

JoMindM'  *'^®  same  indictment,  and  I  think  it  logically  follows  from  the 
inent—      nature  of  the  ofience  of  conspiracy  that  where  two  or  more  per- 

Acquittal  of  sons  are  charged  in  the  same  indictment  of  conspiracy  with  one 

^'^—wwi^^  another,  and  the  indictment  contains  no  charge  of  their  con- 

drawal  of    spiracy  with  other  persons  not  named  in  the  indictment,  then,  if 

plea  of  guilty  all  but  one  of  the  persons  named  in  the  indictment  are  acquitted, 

Tfl^^^^t~}  ^^  valid  judgment  can  be  passed  upon  the  one  remaining  person, 
M-^^\  12  whether  he  has  been  convicted  by  the  verdict  of  a  jury  or  upon 
Vict.  c.  78.  his  own  confession,  because,  as  the  record  of  conviction  can  only 
be  made  up  in  the  terms  of  the  indictment,  it  would  be  incon- 
venient and  contradictory,  and  so  bad  on  its  face.  The  gist  of 
the  crime  of  conspiracy  is  that  two  or  more  persons  did  combine, 
confederate,  and  agree  together  to  carry  out  the  object  of  the 
conspiracy.  To  quote  from  Sir  William  Erie  (the  Law  firelating 
to  Trade  Unions,  p.  31)  ^'  with  respect  to  the  crimes  classed  ander 
the  term  conspiracy,  the  external  act  of  the  crime  in  concert  by 
which  mutual  consent  to  a  common  purpose  is  exchanged/' 
Where  the  indictment  charges  that  A.,  B.,  and  C,  combined, 
confederated,  and  agreed  together  to  do  a  certain  thing,  and  A. 
and  B.  are  acquitted  by  the  verdict  of  a  jury  from  the  charge,  it 
is  inconsistent  with  that  finding  that  there  could  have  been  any 
combination,  confederation,  and  agreement  between  them  and  C, 
and  unless  they  combined,  confederated,  and  agreed  together 
with  C,  C.  cannot  be  found  guilty  of  the  charge.  It  seems  to 
me  it  matters  not  whether  the  trial  of  A.,  B.,  and  0.  took  place 
at  the  same  time  or  not,  so  long  as  they  are  charged  npon  one 
indictment.  Only  one  record  can  be  drawn  up  based  upon  that 
indictment :  if  the  proceedings  have  taken  such  a  course  as  to 
negative  mutual  consent  to  a  common  purpose  by  all  but  one  of 
the  parties  who  are  alleged  to  have  conspired  together,  no  valid 
record  of  a  conviction  against  that  one  can  be  drawn  up.  If  the 
record  finds  that  A.  and  B.  are  acquii;ted  of  a  charge  of  agreeing 
together  with  C,  the  same  record  cannot  without  inconsistency 
find  that  0.  agreed  together  with  A.  and  B.  As  to  the  note  by 
Mr.  Greaves  in  Russell  on  Crimes,  vol.  3,  p.  146, 4th  edit. ;  p.  276, 
6th  edit.,  referred  to  in  the  judgment  of  Wright,  J.,  where  it  is 
suggested  that  a  verdict  of  ''  not  guilty  **  is  not  to  be  taken  as 
establishing  the  innocence  of  the  person  acquitted,  because  the 
verdict  may  have  been  arrived  at  simply  in  conseauence  of  the 
absence  of  evidence  to  prove  his  guilt,  I  think  it  is  a  very 
dangerous  principle  to  regard  a  verdict  of  **  not  guilty  "  as  not 
fully  establishing  the  innocence  of  the  person  to  whom  it  relates. 
If  it  is  to  be  applied  at  all  it  would  apply  to  persons  tried  at  the 
same  time,  and  yet  it  is  perfectly  clear  upon  the  authorities  that 
if  two  persons  are  tried  together  upon  a  charge  of  conspiracy 
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with  one  another^  and  one  is  acquitted  by  the  jury  and  the  other        Rix 
convicted^  the  conviction  cannot  standi  although  it  is  perfectly    p     ^'    ^ 

clear  that  the  verdict  of  acquittal  may  have  been  obtained  simply        

npon  the  ground  that  there  was  a  failure  of  evidence  to  establish        1902. 
the  charge  against  the  person  who  was  acquitted.      There  is  ^    "T" 
another  point  in  tbe  case.     It  is  clear  that  the  Court  had  power  j^iSii^c*. 
to  allow  tbe  appellant  to  withdraw  his  plea  of  "  guilty."     The      ment-~ 
Conrt  no  doubt  had  a  discretion  in  the  matter,  and  if  the  Court   AeqwUti^of 
had  exercised  its  discretion,  it  may  be  that  that  would  be  final  *^'_j^J^** 
and  we  should  have  no  power  to  interfere  with  the  exercise  of  its     drawai  of 
discretion.     But  the  Court,  acting  upon  the  erroneous  opinion  pl««  of  guHty 
that  it  had  no  power  to  allow  the  withdrawal  of  the  plea,  never  "^^l^^^f 
did  exercise  its  discretion.     If  it  had  exercised  its  discretion,  it  eoce^ll  ^  12 
is  qaite  possible  that  it  might  have  allowed  the  withdrawal  of  the    VicU  c.  78. 
plea,  and  if  it  had  allowed  the  withdrawal  of  the  plea  of  ^'  guilty  " 
and  allowed  the  appellant  to  plead  '^not  guilty,"  and  he  had 
been  tried  by  the  same  jury  who  acquitted  the  other  defendants 
or  by  another  jury,  it  is  quite  possible  that  he  would  have  been 
acquitted.     Tne  appellant  has  been  deprived  of  this  chance  of 
acquittal  by  reason  of  a  mistake  of  the  Conrt.     I  think  every 
intendment  should  be  made  in  favour  of  an  accused  person^  and 
as  the  Courts  by  reason  of  a  mistake  as  to  the   extent  of  its 
powers,  did  not  exercise  a  discretion  which  it  might  have  exer- 
cised in  favour  of  the  appellant,  the  appellant  is,  I  think,  entitled 
on  that  ground  alone  to  have  the  conviction  set  aside. 

Darling,  J. — ^I  agree  with  the  judgments  which  have  been 
delivered. 

Lord  Alvbbstons,  C.J. — Jelf,  J.  and  I  concur  in  the  judgment 
which  has  been  delivered  by  our  brother  Wright.  But  we  have 
not  come  to  this  conclusion  without  much  hesitation  as  to  the  first 

Eoint  in  the  case,  for  we  feel  that  the  course  which  we  cannot 
old  to  be  illegal  might  be  used  to  defeat  the  ends  of  justice.  We 
concur^  because  we  can  find  no  reason  for  dissenting.  We  place 
great  reliance  on  the  fact  that  this  was  a  joint  indictment,  and  a 
railnre  of  justice  can  be  guarded  against  in  drawing  the  indict- 
ment. On  the  second  point,  the  question  of  the  withdrawal  of  the 
plea,  we  entirely  agree. 

OonvicHon  quashed. 
Solicitors:   Booke  and  Sons,  for  Brain  and  Brain,  Beading; 
Bunting, 
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KING'S  BENCH  DIVISION. 

Wednesday,  March  26,  1902. 

(Before  Lord  Alvbrstonb,  C. J.,  Daelino  and  Channbll,  JJ.) 

Mayob  of  Blackpool  (app.)  v.  Johnson  (resp.)  (a). 

Local  government — Building — Bringing  forward  in  advance  of 
hwilding  line — Property  'parsing  to  new  owner — Notice — Offence 
—Public  Health  {Building  in  Streets)  Act,  1888  (51  ^  52 
Vict.  c.  52),  s.  3. 

A  house,  having  been  erected  beyond  the  front  main  wall  of  the 
building  on  either  side  of  the  same,  contrary  to  sect,  3  of  the 
Pvhlic  Health  {Buildings  in  Streets)  Act,  1888,  passed  into  the 
ownership  of  the  respondent,  who  was  not  aware  that  the  consent 
of  the  local  authority  had  not  been  obtained.  The  respondent, 
after  written  notice,  allowed  the  house  to  remain  as  it  was. 

Held,  that  the  respondent  was  not  liable  under  sect.  3  for  having 
allowed  the  offence  to  continue. 

CASE  stated  on  information  preferred  by  the  appellants  against 
the  respondent  under  sect.  3  of  the  Public  Health  (Buildings 
in  Streets)  Act,  1888  (51  &  52  Vict.  c.  52),  charging  that  a 
certain  building  situated  in  Yates-street,  in  Blackpool,  had,  with- 
out the  written  consent  of  the  urban  authority,  been  unlawfully 
erected  or  brought  forward  beyond  the  front  main  wall  of  the 
house  or  building  on  either  side  thereof  in  the  same  street,  and  that 
the  respondent  allowed  the  offence  to  continue  after  written  notice. 

The  facts  were  as  follows  : 

In  October,  November,  and  December,  1900,  and  January, 
1901,  plans  of  the  premises  in  question,  consisting  of  a  shop, 
house,  and  cellar,  or  workshop,  were  submitted  to  the  Building 
Plans  Committee  of  the  borough  by  George  Hardman,  the  then 
owner,  who  had  built  the  premises. 

The  plans  were  disapproved  on  each  occasion,  but  the  premises 
were  erected  by  Hardman. 

The  cellar,  which  was  part  of  the  premises,  was  12ft.  beyond 
the  buildiug  line  and  1ft.  9in.  above  the  level  of  the  street 
adjoining,  and  was  therefore  in  contravention  of  sect.  3  of  the 
Public  Health  (Buildings  in  Streets)  Act,  1888.  The  owner- 
ship of  the  premises  passed  to  the  respondent  on  the  bankraptcy 
of  Hardman,  after  they  had  been  completed,  and  on  the  3rd  day 
of  June,  1901,  the  appellants  gave  him  notice  that  he  had  com- 
mitted an  offence  against  sect.  3  of  the  Act  by  erecting  and 

(a)  Reported  by  W.  OE  B.  Hbbbbst,  Esq.,  Barrieter*at-Law. 
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bringiDg  forward  part  of  the  house^  and  had  become  liable  to  a  Mayor  ojc 
penalty  of  40«.  for  every  day  during  which  the  offence  was  con-  Blackpool 
tinaed  after  receipt  of  the  notice.  Johnson. 

There  was  no  evidence  that  the  respondent  was  aware^  when        

he  boaght  the  premises,  that  Hardman  had  brought  the  building        ^^0^- 
forward  without  the  written  consent  of  the  urban  authority.  LocoTgovem- 

It  was  contended  for  the  respondent  that  so  far  as  he  was       ment— 
concerned  he  had  committed  no  offence,  ^.nd  therefore  could  not   Buildings^ 
be  guilty  of  a  continuing  offence.  Vtli^' 

On  behalf  of  the  appellants  it  was  contended  that  the  first  part       Une— 
of  sect.  3  of  the  Act  was  declaratory  only,  and  that  the  offence  for    Successive 
which  punishment  was  imposed  was  described  in  the  second  part     p**^/^ 
of  the  section,  and  consisted   in  the  continuance  of  the  offence  51  ^  52  yut. 
after  notice.     Welsh  and  Son  v.  West  Ham  Corporation  (82  L.  T.     c  52, «.  3. 
Rep.  262 ;  (1900)    1   Q.  B.  324)  was  cited,  and  it  was  argued 
that  if  the  successive  owner  were  not  liable  the  Act  would  be 
made  ineffective  by  a  mere  change  of  ownership,  or  possibly  by 
the  fact  that  the  builder  had  completed  his  work  and  gone  out  of 
possession. 

The  justices  were  of  opinion  that  the  respondent  had  not, 
without  the  written  consent  of  the  urban  authority,  erected  or 
brought  forward  a  building  in  a  street  beyond  the  front  main 
wall  of  the  house  or  building  on  either  side  thereof  in  the  same 
street,  and  was  not  therefore  liable  to  the  penalty  provided  for 
every  day  during  which  the  offence  continued  after  written 
notice  from  the  urban  authority,  and  they  dismissed  the  informa- 
tion. 

G.F.  Pritchard  (ifacworran,K.C.  with  him)  for  the  appellants. 
— ^The  respondent  ought  to  have  been  convicted.  The  respondent 
is  a  *'  person  offending  against  the  enactment "  by  allowing  the 
bnilding  to  continue  to  project  over  the  building  line  after 
written  notice  from  the  urban  authority.  The  offence  under  the 
statute  is  a  continuing  offence,  and  a  continuing  penalty  is  pro- 
vided against  it.  In  Welsh  and  Son  v.  West  Ham  Corporation 
(82  L.  T.  Rep.  262 ;  (1900)  1  Q.  B.  324) ,  which  was  a  case  under 
sect.  158  of  the  Public  Health  Act,  1875,  it  was  held  that  a 
builder  who  had  built  a  house  contrary  to  the  bye-law,  but  who 
was  not  the  owner  and  had  never  been  in  possession  and  had  no 
right  to  go  upon  the  premises,  could  not  be  convicted  of  allowing 
the  offence  to  continue,  as  he  had  no  power  to  remedy  the  breach 
complained  of.  But  in  this  case  the  respondent,  the  owner,  can 
remedy  the  breach,  and  he  is  therefore  liable  for  allowing  the 
offence  to  continue.  Rumball  v.  Schmidt  (46  L.  T.  Rep.  661 ;  8 
Q.  B.  Div.  603)  is  a  decision  to  show  that  the  penalty  is  applicable 
so  long  as  the  offence  is  continued  after  written  notice  from  the 
urban  authority,  notwithstanding  that  the  offence  was  fully  com- 
mitted before  notice  was  given. 

The  respondent  was  not  represented. 

Lord  Alvibstonb,  C.J. — This  is  an  appeal  from  a  decision  of 
niagistrates  who  declined  to  convict  the  purchaser  of  a  house 
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Mayor  of    from  the  builder  who  had  brought  some  part  of  the  front  wall 

Blackpool   forward,  and  we  mnst  assnme  for  this  purpose,  beyond  the  front 

Johnson,     i^^'in  wall  of  the  house  or  building  adjoining.     But  for  some- 

thing  that  has  been  suggested  to  have  been  said  by  my  learned 

^^-       brother  in  a  previous  judgment  in  the  case  referred  to,  I  should 
Local  govern-  have  had  no  doubt  about  the  matter  at  all.     It  seems  to   me 
meni—      this  is  a  criminal  offence,  and  you  have  to  find  a  person  offending 
Bwid%ng$—  Jq  the  way  contemplated  in  the  statute,  and  that  is  withont  the 
^lHu^Ung    written   consent   erecting  or  bringing   forward  any   hoase  or 
Un&—       building,  or  any  part  of  such  house  or  building.     The  respondent 
Bueeeaaive    Jid  not  do  that.     That  is  not  suggested,  but  what  is  suggested 
Fenaliu^    is  that,  inasmuch  as  he  continued  the  building  up  after  he  had 
51  f  52  Vict,  had  notice  in  June,  1901,  to  pull  it  down,  or  rather  after  he  had 
c.  52,  $.  8.     had  notice,  to  be  more  accurate,  that  the  building  did  project 
beyond  and  so  he  was  liable  to  a  penalty,  which  is  all  that  the 
notice  was,  therefore  he  is  to  be  held  to  have  committed  the 
offence.     I  think  much  stronger  words  would  be  required  for 
that  purpose,  and  I  think  the  case  of  a  person  who  has  bought  a 
house,  there  being  already  an  obstruction,  is  not  dealt  with  by  this 
section.     In  the  case  of  Rumball  y.  Schmidt  {s%ip,)  the  person 
proceeded  against  was  the  person  who  had  offended.     He  was 
the  person  who  had  put  up  the  obstruction,  or  made  the  building 
contrary  to  the  provisions  of  the  Act,  and  Huddlestone,  B.  and 
Grove,  J.  held  that  under  the  words  of  that  section  there  was  a 
continuing  offence,  because  he  continued  to  do  it,  he  himself 
having  been  the   original   offender.      In  the   case  before  my 
brothers  Darling  and  Channell — namely,  Welsh  and  Son  v.  West 
Ham  Corporation  {sup.) — ^it  was  intended  to  suoimons  or  lodge 
an  information  against  a  man  who  had  previously  offended,  but 
had  no  power  to  remove  the  obstruction  because  he  had  parted 
with  the  house.     Under  those  words  referring  to  a  continuing 
offence,  it   was  held  in   that  case  that  proceedings  must  fail. 
Neither  of  those  cases  seem  to  me  an  authority  for  putting  a  con- 
struction on  this  section,  which  is  wider  than  the  words  would 
bear,  and  I  think  the  magistrates  were  right  in  this  case  in 
holding  that  this  particular  person  could  not  be  convicted.     If  it 
is  desired  that  such  a  person  should  be  convicted  with  a  penalty, 
because  it  is  only  a  penalty,  much  more  stringent  words  would 
be  required.     I  am  of  the  opinion  that  the  appeal  should  be 
dismissed. 

Dablino,  J. — I  am  of  the  same  opinion.  I  only  desire  to  say 
with  regard  to  Welsh  and  Son  v.  West  Ham  Corporation  that  our 
decision  there  does  not  in  the  least  couflict  with  this,  and  that 
the  terms  in  which  we  expressed  our  opinion  were  perfectly  in 
accordance  with  the  law. 

Channbll,  J. — I  am  of  the  same  opinion.  Both  these  cases 
which  have  been  cited  are  decisions  upon  different  statutes,  and 
in  each  case  you  must  look  at  the  actual  words  of  the  statute. 
The  words  of  this  statute  seem  to  be  quite  clear.  It  enacts  that 
''  any  person  offending  against  this  enactment  '^  shall  be  liable 
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to  a  penalty,  and  so  you  mnst  look  at  what  goes  before.     The  Mayor  of 

offence  is  erecting  or  bringing  forward.  There  is  nothing  about  the  Blackpool 

continaing  offence^  but  only  about  a  continaing  penalty — that  is,  a  johnbon. 

continuing  penalty  for  the  original  offence.     It  seems  to  me  quite        

different  from  the  statutes  which  were  under  consideration  in  the  ^^^' 

other  cases.  Lccaigwwn- 

Appeal  dismissed.  meni— 

SoUcitors :  8harpe,  Parker,  and  Co.,  for  T.  Lofios,  Blackpool.    j?^j^ 

of  building 

line — 
Successive 
owners — 

Penalty — 

51  4*  52  Vict. 
e.  52, «.  3. 


KING'S  BENCH  DIVISION. 

April  22  and  23,  1902. 

(Before  Lord  Alyebstonb,  C.J.,  Dablimg,  and  Channell,  JJ.) 

PsARES,  GuNSTON,  AND  Tee  Lihited  (apps.)  V.  Waed  (resp.) ; 
Heenen  (app.)  V.  Southern  Counties  Dairies  Company  Limited 
(reaps.),  (a) 

Sale  of  Food  and  Drugs  Acts — Sale  to  prejudice  of  pwrchxiser — 
Sale  for  analysis  —  Butter  wrapped   in  paper  —  Escape  of 
moisture  —  Liability  of  limited  company  —  Sale  of  Food  and 
Drugs  Act,  1875  (38  *  39  Vict.  c.  63),  ss.  6,  14,— Interpreta 
tim  Act,  1889  (52  8r  53  Vict.  c.  63). 

A  limited  company,  incorporated  under  the  Companies  Acts,  can 
be  convicted  under  sect  6  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  for  selling  an  article  of  food  not  of  the  nature,  substance, 
and  quality  demanded  by  the  purchaser. 

A  sale  is  none  the  less  to  the  prejudice  of  the  purchaser  because 
such  purchaser  has  special  knowledge  {as  where  the  article  is 
bought  for  the  purpose  of  analysis),  unless  such  special  know- 
ledge  is  derived  from  what  the  seller  informs  the  purchaser, 
either  by  notice  or  otherwise. 

A  sample  of  butter  submitted  for  analysis  was  done  up  in  grease- 
proof  paper.  In  consequence  of  this,  the  analyst  was  of  opinion 
that  there  was  more  water  in  the  butter  at  the  time  of  purchase 
than  of  analysis ;  it  was  also  found  that  no  change  had  taken 
place  in  the  butter.  The  justices  were  of  opinion  that  sect.  14 
of  the  Act  of  1875  had  been  complied  with. 

Held,  that  this  was  a  matter  for  the  justices. 

Peases,  Gunston,  and  Tee  Limited  v.  Ward. 

CASE     stated     on    three     informations     preferred     by    the 
respondent  against  the  appellants  nnder  sect.  6  of  the  Sale 

(a)  Reported  by  W.  di  B.  Hkrbirt,  Esq.,  BarriBter-at-Law. 
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Pbabk8»     of  Food  and  Drags  Act^  1875^  charging  them  with  having  sold^ 

Gdnston,    ijq  fjjr^Q  prejudice  of  the  purchaser^  batter  which  was  not  of  the 

Limits?     natare^  sabstance^  and  quality  of  the  article  demanded,  the  same 

V.  having  had  water  added  thereto  to  the  extent  respectively  of  8' 7, 

Ward.       7«8,  and  4*4  per  cent,  beyond  the  usual  limit  of  16  per  cent. 

^^^^'^     natural  to  butter. 

SouTHXBN  The  appellants  are  a  limited  joint  stock  company  incorporated 
OouNTixs  ander  the  Companies  Acts,  1862  to  1898,  and  carry  on  business 
(^i^LNT  *^  grocers  and  provision  merchants,  amongst  other  places  in  the 
LiKiTBD.     borough  of  Richmond,  Surrey,  their  registered  office  being  16, 

Bayer-street,  Golden-lane,  London.     The  respondent  is  an  agent 

^^-        of  the  Butter  Association,  79,  Mark-lane,  London. 
Sale  of  Food       ^^  ^^^  30th  day  of  April  last  the  respondent  caused  one  Annie 
and  Drugs    White   to    purchase  on    his    behalf  at  the  appellants'  shop  at 
^cts--8aUto  Richmond  |lb.  of  U.  fresh  butter,  ^Ib.  of  lOd.  fresh  butter,  and 
^^ha^^  ^^^'  ^f  1^^'  s*^^  butter,  for  the  purpose  of  analysis 
Butter—Bals      Immediately   after   the    purchase   Annie   White  handed   the 
for  anaVyna—  butter  as  she  received  it  to  the  respondent,  who  divided  it  into 
wrait^r-'    ^^^®®  parts,  and  marked  each  part  of  the  Is.  fresh  butter.  No.  50 ; 
Escape  of    the  lOd.  fresh  butter.  No.  51 ;  and  the  salt  butter,  No.  52 ;  and 
moisture—   fastened  up  each  part  in  a  grease-proof  envelope.     The  other 
^S-^     requirements  of  sect.  14  of  the  Sale  of  Food  and  Drugs  Act, 
88  ^  39  Viet  1875,  were  duly  complied  with.     A  sample  of  each  part  was  sent 
r.63,M.6,U;  to  the  public  analyst  to  be  analysed. 

^*^*^63^*^*'  ^^^  public  analyst  certified  on  the  4th  day  of  May  that 
sample  No.  50  contained  24*7  per  cent,  of  water;  sample  No.  51, 
23' 7  per  cent,  of  water;  and  sample  No.  52,  20*4  per  cent,  of 
water,  and  added  the  following  observations  : 

No  change  had  taken  place  in  the  constitation  of  the  article  that  would  interfere 
with  the  analysis. 

There  is  no  fixed  standard  as  to  the  amount  of  water  natural 
to  butter ;  but  it  is  generally  understood  that  16  per  cent,  should 
be  the  extreme  limit. 

It  was  admitted  by  Annie  White  that  she  understood  Pearks's 
butter  was  moist,  and  she  could  see  it  was  moist,  but  that  she 
asked  for  butter  and  expected  to  get  butter.  It  was  also 
admitted  by  the  respondent  that  he  was  not  surprised  on  seeing 
the  result  of  the  analysis  that  the  butter  was  adulterated  with 
water,  but  when  the  purchase  was  made  he  expected  to  get  pure 
butter. 

It  was  proved  that  the  process  of  mixing  butter  with  milk 
adopted  by  the  appellants  is  to  put  the  butter  into  a  churn  with 
full  cream  milk,  and  this  is  recharned ;  any  excess  of  water  in 
the  batter  in  question  was  derived  solely  from  the  milk  so  added 
during  this  process  of  blending ;  no  water  was  separately  added 
to  the  butter. 

There  was  no  evidence  that  at  the  time  of  the  sale  the  atten- 
tion of  the  purchaser  was  in  any  way  drawn  by  the  appellants  to 
the  nature  and  the  composition  of  the  article  sold. 

Upon  the  application  of  the  appellants  the  three  samples  of 
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batter  which  were  produced  before  the  jastices  by  the  respon-  Piabcs, 

dent,  inclosed  in  grease-proof  paper,  were  sent  in  pursnance  of  CJunbton, 

sect.  21  of  the  Sale  of  Food  and  Drugs  Act^  1899,  to  Somerset  uun^^ 

House  to  be  analysed,  inclosed  in  grease-proof  paper. .  v. 

The  Government  analysts  certified  on  the  5th  day  of  Novem-  Ward. 

tJ  ^1  jfl  ^w  ^f  ^Y 

ber  last  sample  No.  50  contained  23*7  per  cent,  of  water,  and  ^ 

added  the  following  observations  :  Southxbn 

We  are  of  opinion  that  this  percentage  of  water  is  exceasiTe,  having  regard  to  the  Couvrns 

fact  that  the  proportion  of  water  in  batter  ranges  from  a  little  below  10  to  18  per  Daibixs 

cent,  bnt  more  commonly  from  12  to  16  per  cent.  Company 


And 

In  consequence  of  the  sample  having  been  improperly  inclosed  merely  in  paper  it  ie 


LiMITlD. 

1902. 


probable  that  the  batter  contaiDed  more  than  the  above  percentage  of  water  at  the  g,^.      .  Paa/Z 
time  of  parchase.  atueojrooa 

*^  and  Drug$ 

They  also  certified  that  sample   No.  51  contained  17*1  per  -^c*^-^*^*® 
cent,  of  water,  and  sample  No.  52  17'5  per  cent,  of  water,  and  ^%ht^-L 
added  the  following  observation  :  Buiter^Sale 

In  oonseqaence  of  these  samples  having  been  improperly  inclosed  merely  in  paper,  ^^  analysis — 
and  having  been  also  flattened  into  thin  pats,  there  mast  have  been  considerable  loss         Pop^ 
of  vater  by  evaporation  since  the  date  of  the  parchase.  iora2>p6r — 

X$eape  of 

At  the  ontset,  objection  was  taken  by  the  appellants  to  the    »ww*w»— 
summonses,  on  the  groand  that  the  appellants,  being  an  incor-     ^i^^ 
poraied  company,  they  were  not  liable  to  the  penalties  imposed  as  f  89  Viet. 
upon  ^'a  person^'  offending  against  sect.  6  of  the  Sale  of  Food  ^^^  63,  ss.  6, 14 
and  Drngs  Act,  1875,  and  that  the  actual  seller  was  the  person  52  4*  53  Pict. 
liable  and  should  have  been  the  person  summoned,  although  he 
was  the  servant  of  the  appellants  and  assisting  in  carrying  on 
their  business. 

The  justices  overruled  the  appellants'  contention^  being  of 
opinion  that  the  appellants  were,  by  virtue  of  sect.  2  (1)  of  the 
Interpretation  Act,  1889,  included  in  the  word  ''  person "  used 
in  sect.  6  of  the  Sale  of  Food  and  Drugs  Act,  1875,  no  contrary 
intention  so  as  to  exclude  a  body  corporate  therein  appearing, 
and  that  the  summonses  were  properly  taken  out  against  the 
appellants.  In  forming  their  opinion,  they  considered  the  case 
of  the  BL  Helens  Tramway  Company  v.  Wood  (56  J.  P.  72). 

It  was  also  contended  by  the  appellants  that  there  was  no  sale 
to  the  prejudice  of  the  purchaser  within  the  Act  of  1875,  on  the 
ground  that  at  the  time  of  purchase  the  purchaser  knew  what 
she  was  in  fact  buying,  and  knew  that  Pearks'  butter  contained 
more  moisture  than  other  butter,  and  was  different  to  other 
butter. 

The  following  cases  were  cited :  Sandys  v.  Small  (39  L.  T. 
Rep.  118 ;  3  Q.  B.  Div.  449),  Qage  v.  Elsey  (48  L.  T.  Rep.  226 ; 
10  Q.  B.  Div.  518),  and  Morris  v.  Johnson  (54  J.  P.  1 12 ;  6  Times 
L.  Rep.  171). 

They  also  contended  that  the  requirements  of  sect.  14  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  had  not  been  complied  with, 
on  the  ground  that  the  samples  were  improperly  inclosed  in 
paper,  which  permitted  the  moisture  in  the  butter  to  escape. 
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Pbabks,  It  was  contended  by  the  respondent  that  there  was  a  sale  to 

GuNBTON,  ^Y^Q  prejudice  of  the  purchaser  within  the  meaning  of  the  section, 

Li^iTSD  inasmuch  as  the  attention  of  the  purchaser  was  not  called  to  the 

V.  nature  and  composition  of  the  article  sold,  and  he  cited  Webh  v. 

Ward.  Knight  (36  L.  T.  Rep.   791  ;  2  Q.  B.  Div.  530),  and  Morris  v. 

Hennbn  ^^j^^  (57  J    p    724)  ;  that  sect.  14  of  the  Sale  of  Food  and 

SouTHMBN  Drugs  Act,  1875,  had  been  complied  with,  and  that  inclosing 

OoTJNTxsB  the  samples  in  grease-prOof  paper  was  a  sufficient  compliance 

Coi^iS^     with  the  section. 

LiKiTBD.         The  justices  were  satisfied,  and  found  as  a  fact  that  the  pur- 

chaser  did  not  know  that  the  butter  asked  for  contained  such  an 

^^*        excessive  amount  of  moisture  such  as  was  shown  by  the  analysis 

Sale  of  Food  that  this  butter  contained ;  that  the  purchaser  received  something 

and  Drug$     different  to  that  asked  for — namely,  butter  plus  something  the 

^^\1^^  *!?  nature  of  which  was  not  disclosed  at  the  time  of  sale.     They 

punj?wM^*—  were  therefore  of  opinion  that  there  was  a  sale  to  the  prejudice 

BuiietSaiB  of  the  purchaser  wi thin  the  meaning  of  sect.  6  of  the  Sale  of  Food 

for  analysis--  and  Drugs  Act,  1875, 

forom^er—        They  were  also  of  opinion,  having  regard  to  the  certificate  of 

Escape  of     the  public  analyst  to  whom  the  samples  were  sent  immediately 

moisture—    after  purchase   and  the  statement  therein,  that  no  change  had 

^6^!!!**     taken  place  in  the  butter,  and  that  inclosing  the  samples  in 

38  ^  39  Vict,  grease-proof  paper  was  a  sufficient  compliance  with  sect.  14  of 

c.68,w.6,l4;  the  Sale  of  Food  and  Drugs  Act,  1875. 

^^*^63^*^*  The  questions  for  the  opinion  of  the  Court  were :  (1)  Does 
the  word  *'  person  '*  in  sect.  6  of  the  Sale  of  Food  and  Drugs 
Act,  1875,  include  any  incorporated  company  so  as  to  make  the 
appellants  liable  to  the  penalty  thereby  imposed  upon  a  person 
offending  against  the  section  ?  (2)  Whether  upon  the  facts 
stated  there  was  a  sale  to  the  prejudice  of  the  purchaser  within 
the  meaning  of  sect.  6  of  the  Sale  of  Food  and  Drugs  Act,  1875  ? 
(3)  Whether  the  requirements  of  sect.  14  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  were  sufficiently  complied  with  ? 

Macmorran,  K.C.  and  Ricardo  for  the  appellants. — ^Three 
points  arise  here :  First,  the  appellants,  being  a  limited  company, 
are  not  a  person  within  the  meaning  of  sect.  6  of  the  Sale  of 
Food  and  Drugs  Act,  1875.  It  is  quite  true  that  in  the  Inter- 
pretation Act  '^  person  *'  is  to  include  body  corporate,  unless  a 
contrary  intention  appears.  When  one  looks  at  the  Act  of  1875 
it  is  quite  clear  that  a  contrary  intention  does  appear,  for  in  all 
the  sections  of  the  Act  the  intention  and  state  of  mind  of  the 
person  are  referred  to,  and  again  by  the  amending  Act  of  1899 
imprisonment  can  be  inflicted.  In  Pharmaceutical  Society  v. 
London  and  Provincial  Supply  Association  Limited  (43  L.  T.  Rep. 
389 ;  5  App.  Cas.  857)  it  was  held  that  a  limited  company  was 
not  a  person  within  the  meaning  of  the  Pharmacy  Act,  1868. 
Bramwell,  L.J.,  in  the  Court  of  Appeal  (42  L.  T.  Rep.  569 ;  5 
Q.  B.  Div.  310),  and  Lord  Selborne  in  the  House  of  Lords,  lay 
down  what  is  the  proper  principle  to  be  applied.  The  latter  at 
p.  862  says:  ^'I  think  the  principle  laid  down  by  the  junior 
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oonnsel  for  the  respondents  was  substantially  right — ^that  if  a     Piabxs, 
statate  provides  that  no  person  shall  do  a  particular  act  except    ^^nbtoh, 
on  a  particular  condition,  it  is  prima  facie  natural  and  reasonable     liuitsd 
(onless  there  be  something  in  the  context^  or  in  the  manifest         v. 
object  of  the  statute^  or  in  the  nature  of  the  subject-matter,  to      Ward. 
exclude   that   construction)   to   understand   the   Legislature   as  , 

intending  sach  person  as,  by  the  ase  of  proper  means,  may  be  Southibn 
able  to  fulfil  the  condition,  and  not  those  who,  though  called  Countibs 
'persons'  in  law,  have  no  capacity  to  do  so  at  any  time,  by  any  co^pi'y 
means^  or  under  any  circumstances  whatsoever.     They  referred     Lxkitsd. 

to  Stevens  v.  Midlam,d  Railway  Company  (10  Ex.  352);  Abrath 

V.  North-Eastern  Railway  Company  (55  L.  T.  Rep.  63 ;  11  App.        __* 
Cas.  247) ;   Comford  v.  Carlton  Bank  (80  L.  T.  Rep.  121 ;  81  sdU  of  Food 
L.  T.  Rep.  415;    (1889)   1  Q.  B.  392;    (1900)   1  Q.  B.   22),    andDrug$ 
[Channkll,  J. — A  civil  case  does  not  conclude  a  criminal  one,  ^!^J^^^ 
for  malice  of  an  agent  may  be  sufficient  in  civil  proceedings.]    purchoMr— 
With  regard  to  the  second  point,  the  purchaser  knew  what  she  BykiUr—8aU 
was  getting,  and  so  there  was  no  sale  to  her  prejudice.     She-^^*'*^^***'" 
knew  what  she  was  getting  was  not  of  the  nature,  substance  and    wraj^r— 
quality  demanded.     They  referred  to  Sandys  v.  Small  (39  L.  T.     Eaca/pe  of 
Rep.  118;  3  Q.  B.  Div.  449).     Thirdly,  sect.   14  of  the  Act  of    "^^"^^^^ 
1875  must  be  strictly  complied  with,  and  the  way  in  which  this      ho^^  * 
was  wrapped  in  paper  so  that  part  escaped  was  not  such  a  com-  38  ^39  Vict. 
pliance.     They  referred  to  Mason  v.  Cowdary  (82  L.  T.  Rep.  802 ;  «•  ^8, «.  6.  U ; 
(1900)  2  Q.  B.  Div.  419).  ^^  1  w 

Morton  Smith  for  the  respondent. — The  decision  in  Pharma- 
ceutical Society  v.  London  and  Provincial  Supply  Association 
{sup.)  turns  upon  the  construction  of  that  particular  statute. 
Under  sect.  6  of  the  Act  of  1875  it  has  been  held  in  Belts  v. 
Armstead  (58  L.  T.  Rep.  811 ;  20  Q.  B.  Div.  771)  that  want  of 
guilty  knowledge  is  no  defence.  Further,  under  the  same  section, 
in  Brown  v.  Foot  (66  L.  T.  Rep.  649)  it  was  held  that  a  master 
employing  a  servant  is  responsible  for  the  act  of  the  servant,  and 
that  even  when  the  servant  has  done  something  contrary  to  the 
master's  instructions.  In  Kearley  v.  Tyler  (65  L.  T.  Rep.  261) 
it  was  held  by  Cave,  J.  that  it  would  be  a  good  defence  for  the 
master  to  show  that  the  servant  had  acted  contrary  to  his  express 
orders  and  under  a  mistake.  No  contrary  intention  appears 
in  these  Sale  of  Food  and  Drugs  Acts,  and  therefore  the  word 
"person ''  must  include  a  limited  company  or  a  corporation.  [He 
was  not  called  on  as  to  the  other  two  points.] 

Macmorran,  K.C.,  in  reply  referred  to  Abrath  v.  North-Bastem 
Railway  Company  {sup.) ;  Hotchin  v.  Hindmarsh  (65  L.  T,  Rep. 
149;  (1891)  2Q.  B.  181). 

Heitneh  v.  Southbbn  Counties  Dairies  Company  Limited. 

This  was  a  case  stated  on  an  information  under  sect.  6  of  the 
Sale  of  Food  and  Drugs  Act,  1875. 
Upon  the  hearing  of  the  information,  counsel  representing  the 
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PiABKs,     respondeots  took  preliminary  technical  objection  tliat  the  sum- 

GuNBTOH,    mons  was  bad  apon  the  face  of  it,  inasmuch  as  the  seller,  who 

LrSiTTO     ^^  known  to  the  appellant,  and  who  in  fact  served  him,  should 

..  have  been   summoned    and    not    the  company,    who,    counsel 

Ward.      contended,  could  not  be  summoned  and  dealt  with  for  an  offence 

HiNNBN      Qf  ^j^jg  nature  and  under  this  section,  and   he  cited  cases  in 

SouTHSBK   respect  of  this  his  contention. 

Counties  He  cited,  moreover,  sect.  2  (1)  of  the  Interpretation  Act  of 
Dairies  1889,  wherein  it  is  enacted  that  a  "  person  '^  shall  include  a  body 
LiuiTBD.     corporate    unless    the    contrary    intention    appears.      Counsel 

contended  that  a  ''  contrary  intention  ^'  did  appear  in  this  case 

^^*        and   under  this  section,  inasmuch  as  the  penalty   for  a  third 
Sale  of  Food  conviction  under  it  was  punishable  by  imprisonment,  and   he 
andDrngi    argued    that    the  respondents  as    a  company    could    not    be 
^*^r^^f^  imprisoned. 

^c^kww-—       I*  ^^^  contended  on  behalf  of  the  appellant  that  the  respon- 

Butter—SaU  dents  were  a  ^'  person  '^  within  the  meaning  of  the  section  of  the 

far  analysis^  Sale  of  Food  and  Drags  Acts,  as  interpreted  by  sect.  2  (1)  of 

irro^er— .    *^®  Interpretation  Act,  1889,  on  the  ground  that  no  contrary 

Escape  of    intention  appeared  in  either  of  the  sections  of  the  Sale  of  Food 

nwistwre-'    and  Drugs  Acts;    that  the  preliminary  objection  to  be  sum- 

^hod^^    moned  was  bad ;  and  that  the  respondents  could  be  convicted 

38  <f  30  Viet,  on  the  summons  under  sect.  6  of  the  Sale  of  Food  and  Drugs 

c.  63, «.  6. 14 ;  Act,  1875. 

^^  ^  ^03^^*^'  ^^®  justices  decided  that  the  respondents  were  not  a  ''  person  " 
within  the  meaning  of  sect.  6  of  the  Sale  of  Food  and  Drugs 
Act,  1875,  on  the  ground  that  a  contrary  intention  appeared  in 
that  section  and  in  sect.  17  of  the  Sale  of  Food  and  Drugs  Act, 
1899,  so  as  to  prevent  the  application  of  sect.  2  (1)  of  the 
Interpretation  Act,  1889,  and  they  accordingly  allowed  the 
respondents'  preliminary  objection  and  dismissed  the  summons. 

The  question  for  the  opinion  of  the  Court  was  whether  their 
decision  was  right  in  law  or  wrong  ? 

Ricketts  for  the  appellant. — Lord  Selborne,  in  Pharmaceutical 
Society  v.  London  and  Provincial  Supply  Association  (43  L.  T. 
Rep.  389;  5  App,  Cas.  857)  says  at  p.  865 :  "The  thing  being 
made  universally  unlawful,  '  person '  must,  I  think,  there  include 
a  corporation,  if  the  sale  is  made  by  any  apprentice  or  servant 
on  behalf  of  a  corporation."  There  is  a  universal  prohibition 
by  sect.  6  of  the  Act  of  1875,  for  the  section  says :  "  No  person 
shall  sell,  &c."  When  one  looks  at  the  provisions  of  sect.  17  (2) 
of  the  Act  of  1899,  which  allows  the  justices  to  inflict  imprison- 
ment, that  clearly  shows  that  the  Legislature  contemplated 
''persons'^  who  could  not  be  guilty  of  culpable  negligence,  and 
who  could  not  commit  the  offence  by  their  personal  act  or 
default. 

The  respondents  did  not  appear. 

Lord  Alvbbstonb,  C.J.  —  In  the  case  of  PearJes  v.  Ward 
three  points  were  argued.  It  was  a  prosecution  under  sect.  6 
of  the  Act  for  the  sale  of  Pearks's  butter,  an  article  which  we. 
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at  any  rsAe,  know  something  aboat.     It  was  alleged  that  a  sum-      Pxijucs 
mens  could  not  be  maintained  where   the  defendants  were  a    Qunbton, 
limited  company^  and  that  is  the  main  point  on  which  I  have     lhcitbd 
to  give  judgment.  The  other  points  are^  that  under  the  particular  v. 

facts  of  the  case  there  was  no  sale  to  the  prejudice  of  the  purchaser      Ward. 
under  sect.  6,  because  the  woman  who  bought  it  knew  that  the     ^"^"^ 
batter  was  moist,  and  the  persons  for  whom  she  acted  knew   Southsbn 
that  it  was  moist.    To  deal  first  with  that  point,  it  seems  to  me    Coumtikb 
that  we  have  not  to  deal  with  the  actual  knowledge  of  the  pur-    ^<^™y 
chaser  except  so  far  as  it  is  derived  from  what  the  seller  informs     Limttid. 

him,  either  by  notice,  by  the  nature  of  the  article  itself,  or  by        

what  passes  at  the  time,  because,  of  course,  the  person  who  buys        ^^' 
on  behalf  of  the  inspector  for  analysis,  buys  Pearks's  butter,  gau  of  Food 
and  expects  to  get  Pearks's  butter,  that  is,  the  milk  and  butter    and  Drugs 
mixture.     We  have  to  consider  what  would  be  the  position  of  ^c<»— Sale  to 
an  ordinary  purchaser.     To  say  that  because  the  woman  stated  SwAow— 
that  she  knew  the  butter  was  moist,  that  meant  that  the  butter  ButUr—SaU 
had  more  water  in  it  than  pure  butter  would  have  had,  seems  •^*^**'*'"**y***"~ 
to  me  impossible  to  maintain.     I  do  not  think  that  the  statement    v)rapper^ 
that    the    woman    knew    it   was   moist  is   sufficient   to    show     Escape  of 
that  there  was  no  sale  to  the  prejudice  of  the  purchaser,  the    ^^oigture— 
magistrates  having    found    that   there   was.     The   next   point       5^^** 
raised  is  on  sect.   14.     The  sample  of  butter  was  divided,  and  38  ^  39  Vict. 
was  put  into  grease-proof  envelopes,  and  it  is  found  that  nothings* 63, m. 6,  ih 
happened  which  could  prejudice  the  defendants;  that,  in  fact,  52^63Fic/. 
if  anything,   water  would  have   escaped.     The   words   of  the 
section  provide  that  each  part  shall  be  marked  and  sealed  or 
fastened   up  in  such  manner  as  its   nature   will  permit.     The 
magistrates  have  found  that  there  was  a  sufficient  compliance 
with  sect.  14,  and  I  think  it  was  a  matter  entirely  for  them. 
Now,  as  to  the  important  point  whether  or  not  these  proceedings 
can  be  taken  against  a  limited  company,  it  seems  to  me  to  be 
very  much  the  same  question  as  arises  in  a  civil  action,  whether 
or  not  a  master  was  responsible  for  the  act  of  his  servant,  because 
a  corporation  ought  to  be  within  these  provisions  unless  mens 
rea  is  necessary  as  an  element  of  the  offence.     The  words  o£ 
sect.  6  are :  ^'  No  person  shall  sell  to  the  prejudice  of  the  pur- 
chaser any  article  of  food."     The  Interpretation  Act  says  :  "  In 
the  construction  of  every  enactment  relating  to  offences  punish- 
able on  indictment,  or  on  summary  conviction,  whether  con- 
tained in  an  Act  passed  before  or  after  the  commencement  of 
this   Act,   the  expression    person   shall,    unless    the    contrary 
intention  appear,  include  a  body  corporate.' '     I  cannot  see  in 
this  section  of  the  Act,  nor  in  any  of  the  circumstances  con- 
templated, any  contrary  intention.     This  was  a  sale  of  an  article 
which  was  not  of  the  nature,  substance,  and  quality  of  the  article 
demanded   by  the  purchaser.      The  description  of  the   article 
came  from  the  purchaser,  and  the  sale  was  just  as  much  a  sale 
by  a  limited  company  as  by  an  individual.     Therefore,  unless 
it  comes  within  the  class  of  cases  discussed  in  Pha/rmaeeutieal 
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PsAEKB,     Society  v.  London  and  Provincial  Supply  Association  (*wp.)i  nnless 

GuNBTOK,    ^^  clearly  appears  from  the  section  that  no  person  can  sell  the 

LiMiTSD      article  unless  he  has  some  particular  personal  qualification^  as, 

V.  for  instance^  a  licensed  chemist  or  a  qualified  surgeon^  or  any- 

Ward.       thing  of  that  kind,  I  cannot  see  any  contrary  intention.     In 

"^r"*^     dealing  with  sects.  3  and  5  different  considerations  may  arise, 

SouTHKBN    and  also  in  reference  to  the  section  in  the  Act  of  1899  to  which 

OouNTiss     our  attention  has  been  called  ;  but  I  think  this  point  is  covered 

CwfplN^    ^^  principle  by  the  decisions.     This  point  has  never  been  raised 

LiMiTSD.     before,  although  there  have  been  many  proceedings  under  these 

Acts,  but,  as  was  pointed  out  in  the  course  of  the  argument,  it 

^^'        may  well  be  that  inasmuch  as  proceedings  might  have  been  taken 

8aU  of  Food  against  the  managers,  and  the  limited  company  would  no  doubt 

and  Drugs    have  protected  their  managers,  there  was  not  much  object  in 

Acta— Bale  to  taking  the  point.     When  one  remembers  that  it  was  decided  in 

^«W^  Betts  V.  Armstead  (58  L.  T.  Rep.  811 ;  20  Q.  B.  Div.  771)  that 

BvJtUr^Sale  want  of  guilty  knowledge  is  no  defence  under  this  section,  and 

for  awxhfsis—  ^j^^t  proceedings  could  be  taken  against  a  master  for  a  sale  by 

wra^^^    his  servant,  it  seems  to  me  that  any  ground  for  a  distinction  ia 

Mscwpe  of    out  away.     Therefore,  both  the  protective  object  of  the  section 

wowhire—    and  the  necessary  ingredients  in  the  offence  all  seem  to  point  to 

b^t^      putting  a  corporation  in  the  same  position  as  a  private  individual, 

88  4*  39  Viet  provided  the  sale  is  made  on  its  behalf.     There  is  a  case  which 

c.  63,  M.  6, 14 ;  came  before  Cave,  J.   {Kearley  v.  Tyler,  65  L.  T.  Rep.  261), 

^^  ^  ^es^^^  where  there  was  an  express  prohibition  by  the  master,  so  that 

the  servant  was  not  acting  within  the  scope  of  his  authority,  and 

where  it  was  held  the  master  would  not  be  liable.     That  again 

shows  the  analogy  between  this  offence  and  the  ordinary  case  of 

civil  responsibility.     I  am  of  opinion  that  a  corporation  can  be 

made  responsible  if  they  have  in  fact  sold  the  article.     There  is 

nothing  which  points  to  a  contrary  intention,  and  I  can  see  no 

argument  which  shows  why  a  corporation  should  be  exempt  from 

the  provisions  of  sect.  6. 

Dabling,  J. — I  am  of  the  same  opinion.  As  to  the  point  that 
a  corporation  or  a  limited  company  would  not  be  liable,  by  the 
Interpretation  Act,  person  means  corporation  unless  there  ia 
something  in  the  statute  to  show  that  the  word  "  person''  does 
not  bear  that  meaning.  I  cannot  see  here  anything  to  exclude  a 
limited  company  from  the  operation  of  the  word  "  person.''  The 
other  point  has  been  constantly  alluded  to  in  cases  which  have 
come  l3efore  the  Court,  where  it  has  been  contended  that  there 
was  no  sale  to  the  prejudice  of  the  purchaser  within  the  meaning 
of  sect.  6.  It  is  said  there  is  no  sale  to  the  prejudice  of  the 
purchaser,  because  the  woman  knew  there  was  some  moisture  in 
the  butter,  though  how  much  did  not  appear.  It  is  constantly 
argued  in  these  cases  that  the  prosecution  must  prove  that  there 
was  a  sale  to  the  prejudice  of  the  person  who  bought  the  article.  I 
do  not  think  that  is  the  meaning  of  the  statute.  I  think  the  words 
are  used  in  the  senae  of  being  to  the  prejudice  of  the  purchaser 
in  the  abstract,  not  merely  the  actual  purchaser.    The  words 
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were  probably  put  in  for  the  reason  that  the  ^ods  might  be  sold 
with  a  false  description,  and  might  not  inflict  any  kind  of  harm  ^'^J^^' 
or  injary^  because  they  might  be  of  a  better  quality  than  the  limitsd 
goods  demanded.     Bat  when  one  comes   to  consider  who  the  v. 

purchaser  is,  and  whether  the  section  means  the  actual  purchaser      Wabd. 
of  the  particular  article,  one  must  notice  that  provision  is  made  ^ 

bj  sect.  13  that  any  medical  officer  of  health,  inspector  of  Southsem 
nuisances  or  of  weights  and  measures,  or  any  police-constable.  Counties 
aader  the  direction  and  at  the  cost  of  the  local  authority  may  go  qomfant 
and  bay  a  sample  of  food  or  drugs.     Applying  these  words  as  it     LmrraD. 

has  been  attempted  to  apply  them  in  many  oases,  to  mean  that        

the  prejudice  of  the  particular  purchaser  must  be  proved,  it  is        * 

apparent  that  it  could  never  be  proved  in  the  case  of  a  purchase  sdu  of  Food 
bjr  sach  a  person  as  that.     The  person  under  that  section,  in  all    and  Drugs 
probability,  goes  with  money   which   is   not  his   own,    money  ^*^^l^^^f 
provided  out  of  public  funds;  and,   however   bad   the  article  pufchoBm--^ 
which  he  gets  may  be,  he  is  none  the  worse.     He  has  got  an  Bwtter^Sale 
article  which,  whether  good  or  bad,  he  is  not  going  to  use  ;  he  ^^  «««ly»M— 
is  going  to  divide  it  into  three  parts  and  have  it  analysed,  and    yorappw— 
then  throw  it  away ;  and  whether  it  is  good  or  bad  makes  no     Etcapo  of 
difference  to  him.     A  person  like  that  cannot  in  the  nature  of    "w^^wm— 
things  be  prejudiced  by  what  is  done.     Then  with  regard  to  the       boSy^ 
protection  given  to  the  seller,  it  seems  to  me  that  the  placard  38  ^  39  VicL 
which  is  now  exhibited  with  regard  to  some  of  these  things  ^^  <^-^^»«*'^'?^'* 
important  for  this  reason — not  as  showing  what  was  in  the  mind       ^  ^3  ^  ' 
of  the  purchaser,  because  in  the  case  of  an  inspector,  of  course, 
he  knows  what  he  is  going  to  get,  but  as  bringing  to  the  know- 
ledge of  the  purchaser,  either  the  abstract  or  actual  purchaser 
that  what  is  being  sold  is  properly  described  as  a  mixture  of  this, 
that,  or  the  other  thing.     If  that  is  done,  then  there  is  not  a  sale 
to  the  prejudice  of  the  purchaser,  either  the  actual  purchaser  or 
the  purchaser  in  the  abstract,  because  the  seller  has  taken  care 
to  aSect  with  knowledge  of  what  he  is  doing  the  person  who  is 
baying. 

Ghamnell,  J. — 1  agree.  With  reference  to  the  last  point 
mentioned,  there  is  this  additional  reason  for  making  clear,  if 
possible,  what  ''to  the  prejudice  of  the  purchaser ^^  means, 
because  it  is  not  understood.  We  seldom  have  the  cases  which 
come  before  us  directed  to  the  correct  point,  which  is  whether 
another  person  who  has  not  the  special  knowledge  of  the  inspector, 
bat  who  purchases  under  the  same  circumstances  in  other 
respects,  would  be  prejudiced.  Very  often  the  magistrates  do 
not  find  the  facts  which  are  necessary  to  determine  that,  which  is 
the  real  question.  As  to  the  other  point,  which  is  of  importance, 
whether  a  corporation  can  be  liable  under  this  Act,  I  agree  with 
what  has  been  already  said,  but  on  account  of  its  importance  will 
add  a  few  words.  By  the  general  principles  of  common  law,  if 
any  matter  is  made  a  criminal  offence,  there  is  imported  into  it 
that  there  must  be  something  in  the  nature  of  a  mens  rea.. 
Therefore,  in  ordinary  cases  a  corporation  cannot  be  guilty  of  a 
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Pbaaks,     criminal  offence^  nor  can  a  master  be  liable  criminally  for  an 

GuNBTON,    offence  committed  by  his  servant.     Bat  there  are  exceptions  to 

Limited     ^^^^  ^^  ^^^  ^^^^®  ^^  gt^o^t-criminal  offences^  as  they  may  be  termed 

V.         — acts  forbidden  by  law  under  a  penalty — possibly  even  nnder 

Ward.      (^Jiq  penalty  of  imprisonment^  at  any  rate  in  default  of  payment  of 

^  a  fine^  because  the  Legislature  thought  it  so  important  to  prevent 

SouTHXRN    the  act  being  committed  that  it  forbade  it  absolutely  to  be  done 

CouNTias    in  any  case.     And  if  it  is  done — whether  the  man  has  any  ^nens 

Company     ^^^  ^^  ^°*'  whether  he  intended  to  commit  a  breach  of  the  law 

LiMiTiD.     (if  he  knew  the  law)  or  not — if  he  does  that  forbidden  thing  he 

is  liable  to  the  penalty.     Where  the  act  is  of  this  character^  then  a 

master  who  in  fact  does  that  forbidden  thing  through  his  servant,  is 
Sale  of  Food  responsible  and  liable  to  the  penalty ;  and  there  is  no  reason  why 
and  Drugs    he  should  not  be,  because  the  very  object  of  the  Legislature  was 
^^^''ud^^  to  forbid  the  thing  absolutely.     It  seems  to  me  that  exactly  the 
purchaser^  Same  principles  apply  to  a  corporation  doing  such  a  thing.     If  it 
ButUr^8al$  does   the   act  which  is   absolutely  forbidden  it  is  liable  for  a 
foranalyiis^  penalty.     Therefore  when  such  a  question  as  this  arises  one  has 
wrc^p^fT—    ^  ^^3  whether  the  thing  is  absolutely  forbidden  or  whether  it  is 
Escape  of    merely   a  new  offence  to  which  the  ordinary  principles  of  the 
''^••^r'    criminal  law  as  to  mens  rea  would  apply.     Applying  to  this  sect. 
^^Jh^       ®  ^^  ^^®  Food  and  Drugs  Act — ^there  might  be  a  slight  difference 
38  4*  39  Vict,  in  the  case  of  sect.  3 — ^I  think  it  is  quite  clear,  and  it  has  already 
e.63,M.6,l4;  been  decided  in  at  least  two  cases,  that  there  is  an  absolute  pro- 
c,  68.     '  hibition  of  the  particular  sale  mentioned  in  the  section,  and  con- 
sequently there  is  no  reason  why  it  should  not  apply  to  a  cor- 
poration.    As  to  sect.   3  there  is  a  slight   difference,  because, 
putting  sects.  3  and  5  together,  it  seems  to  be  analogous  to  that 
which    has    been    held   to   be   the   true    construction    of    the 
Merchandise  Marks  Act,  that  meiM  rea  is  involved  in  the  offence, 
but  need  not  be  proved  by  the  prosecution,  as  it  must  in  ordinary 
criminal  cases.     It  is  so  far  an  element  in  the  offence,  that  if  the 
defendant  succeeds  in  proving  that  he  had  no  mens  tea  he  is 
acquitted,  the  burden  of  proof  having  been  altered  in  such  cases. 
That  was  done  in  cases  where  the  Legislature  desired  really  to 
prevent  the  act  being  done,  but  recognised  that  there  might  be 
cases  where  it  might  be  done  innocently,  and  therefore  the  per- 
son ought  not  to  be  convicted  ;  but  the  Legislature  also  saw  that 
while  the  innocent  person  could  prove  his  innocence,  it  was  not 
quite  so  easy  for  the  prosecution  if  the  burden  were  left  in  the 
ordinanr  way  upon  them  to  show  mens  rea.      Consequently,  with 
the  object  of  preventing  the  act.  being  done,  but  at  the  same 
time  of  not  punishing  persons  who  really  were  blameless^  the 
enactment  was  framed  in  that  particular  way.     In  those  cases 
there  may  be  more  difficulty  than  there  is  under  sect.  6  in  apply- 
ing the  rule  to  a  corporation,  but  personally  I  am  inclined  to 
think  that  a  corporation  would  come  under  sect.  8  as  well  as 
nnder  sect.  6,  but  it  is  not  quite  so  clear,  and  it  may  have  to  be 
argued  later,  and  the  decision  of  the  present  cases  does  not 
necessarily  involve  a  decision  on  that  point.    I  agree  with  Mr. 
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Biokett's  argament  that  sect.  17  of  the  Aot  of  1899^  which  pro- 
vided for  the  imprisonment  of  offenders  in  certain  cases^  is  in  his 
{ayoar  rather  than  otherwise^  because  it  requires  something  more 
to  be  proved  than  is  necessary  under  sect.  6 — some  wilful  act 
before  imprisonment  could  be  inflicted.  If  there  had  been  simply 
a  provision  that  imprisonment  should  follow  a  breach  of  sect.  6 
there  might  have  been  some  difficulty  about  it. 

Judgment  acccordingly. 
Solicitors :  for  Pearks,  H.  Nelson,  Paisley ;  for  Ward,  W.  T, 
Ricketts  and  Sons :  for  Hennen,  Prior,  Church,  and  Adams,  for 
Linthome,  Southampton. 
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KING'S  BENCH  DIVISION, 

Wednesday,  April  30,  1902. 

(Before  Lord  Alyibstons,  G.J.,  Darling  and  Channell,  JJ.) 

Bayliy  (app.)  V,  PsABKs,  GuNSTON,  AND  Teb  Limited  (rosps.).  (a) 

Sale  of  Food  and  Drugs  Acts — Milk-blended  butter — Margarine 
— Substance  with  more  than  10  per  cent,  of  butter  fat — Mar- 
garine Act,  1887  (50  8f  51  Vict.  c.  29)— Sale  of  Food  and 
Drugs  Act,  1899  (62  8f  63  Vict.  c.  51),  s.  8. 

Butter  blended  with  milk  so  that  it  contains  an  excess  of  water 

does  tud  become  margarine. 
Therefore  a  vendor  of  such  milk-blended  butter  cannot  be  convicted 

under  sect.  8  of  the  Sale  of  Food  and  Drugs  Act,  1899,  for 

selling  murgarine  containing  more  than  1 0  per  cent,  of  butter 

fat. 
The  sale  of  hatter  blended  with  milk  is  lawful  if  sold  a>s  such, 

CASE  stated  on  two  informations  preferred  by  the  appellant 
against  the  respondents  (1)  under. the  Sale  of  Food  and 
Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  6,  for  that  the  respon- 
dents  did  on  the  17th  day  of  October,  1901,  at  Aldershot,  sell  a 
certain  article  of  food — to  wit,  butter — ^which  was  not  of  the 
nature,  substance,  and  quality  of  the  article  demanded  by  the 
appellant,  the  purchaser  thereof ;  that  is  to  say,  was  not  butter 
as  demanded  by  him,  but  was  adulterated  with  excess  of  water  to 

(a)  Reported  by  W.  db  B.  HnuiBftT,  Esq.,  Barriater-«t-Law. 
VOL.  XX.  V 
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Batlet      the  extent  of  7*8  per  cent,  to  his  prejadice;  (2)  nnder  the  Sale 

Pb^ks      ^^  ^^^^  *^^  Drugs  Act,  1899  (62  &  68  Vict.  c.  61),  s.  8,  for 

GxTNSTON,    ^^^^  ^^®  respondents  did  on  the  17th  day  of  October,  1901,  at 

▲iiD  Tbb     Aldershot,  nnlawf nllj  sell  to  the  appellant  a  quantity  of  margarine 

Limited,     ^j^^  f^^  ^f  '^JiJch  contained  more  than  10  per  cent,  of  butter  fat 

1902.        ^^  contravention  of  the  section. 

By  consent  of  both  parties,  who  were  present,  the  two  informa- 

^^'^LE?^  tions  were  heard  together,  and  upon  such  hearing  the  justices 

AeU-Miil   dismissed  both. 

hlmded  }mtter     Upon  the  hearing  of  the  informations  the  following  facts  were 

—Mwrgtmne  proved  : — 

bttttw^t—  The  appellant  was  an  inspector  under  the  Food  and  Drags 
50  ^  51  Vxct,  Acts,  appointed  by  the  Hampshire  County  Council,  and  on  the 
c29;  62<J63l7th  day  of  October,  1901,  he  went  to  the  shop  of  Pearks, 
^**'«8^^'  Gunston,  and  Tee  Limited,  in  Wellington-street,  Aldershot,  on 
other  business,  and  saw  some  butter  which  was  on  the  counter, 
and  he  said  to  tbe  assistant,  '^  I  will  take  a  pound  of  that  butter." 
The  assistant  said,  ''This  is  Pearks's  milk-blended  butter."  The 
appellant  said  ''  Yes :  I  will  take  a  pound  of  Pearks's  milk- 
blended  butter,*'  and  was  served  with  a  pound,  and  paid  lid.  for 
it.  He  then  stated  it  was  purchased  for  analysis  and  divided  it 
into  three  parts  in  the  usual  manner,  one  of  which  parts  he  sent 
by  registered  post  to  the  public  analyst  for  the  county. 

The  butter  was  wrapped  in  two  pieces  of  paper,  on  the  outside 
of  each  of  which  was  printed  in  large  letters  :  '^  This  is  choicest 
butter  blended  with  pure  English  full  cream  milk  whereby  the 
full  percentage  of  water  in  the  butter  is  increased  to  about  24  per 
cent.'' 

The  appellant  admitted  that  he  saw  in  the  window  of  the  shop 
before  he  entered  a  framed  notice  printed  in  red  letters : 
^'  Pearks's  milk-blended  butter  only  sold  here,"  and  in  the  shop 
itself  two  printed  notices  were  exhibited  containing  the  following 
words:  ''Notice.  Pearks's  milk-blended  butter.  All  butters 
sold  at  this  establishment  contain  more  than  the  usual  percentage 
of  water.  These  batters  are  re-churned  with  full  cream  English 
milk."  He  saw  a  printed  slip  ou  the  pile  of  butter  from  which 
the  article  in  question  was  taken,  and  he  saw  all  these  before  the 
sale  and  purchase,  and  knew  he  was  purchasing  milk-blended 
butter. 

The  appellant  produced  the  certificate  received  from  the 
analyst,  which  was  as  follows  : 

I,  the  nnderaigned  public  analyst  for  he  county  of  Southampton,  do  hereby  certify 
that  I  received,  on  the  18th  day  of  October,. 1901,  from  Inspector  Bayley,  by  refpatered 
post,  a  sample  of  batter  for  uialysis  (which  then  weighed  6oas.),  and  have  analysed 
the  same,  and  declare  the  result  of  my  analysis  to  be  as  follows :  I  am  of  opinion  that 
the  same  is  a  sample  of  adulterated  batter,  and  I  am  of  opinion  that  the  said  sample 
contained  the  parts  as  under,  and  the  percentages  of  foreign  ingredient  as  under : 
Fat,  72*85  per  oent  ;  water,  23*30  per  cent. ;  curd,  2.55  per  cent ;  salt,  1*80  per  cent 
— 100*00  per  oent  Observations :  The  butter  is  adulterated  with  excess  water  to  the 
extent  of  7*3  per  cent.  This  opinion  is  based  upon  the  fact  that  normal  butter  cod- 
tains  not  more  than  16  per  oent.  of  water,  whereas  this  sample  contains  28'3  per  oent 
of  water.  Ne  change  had  taken  place  in  the  constitution  of  th9  artiole  that  would 
interfere  with  the  analysis. 
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The  public  analyst  for  the  county  was  called  as  a  witness  by      Batlst 
the  appellant^  and  identified  the  certificate  and  confirmed  the     ^- 
result  of  his  analysis.  Gunbton. 

He  farther  proved  that  72'35  was  butter  fat,  and  was  the  only  and  t«b 
fat  present.  If  there  had  been  any  other  he  should  have  described  Limited. 
it  as  foreign  fat.    There  was  more  than  10  per  cent,  of  batter        ^902. 

fat.    There  was  an  excess  of  7'3  of  water.     The  texture  of  this        ' 

batter  differentiates  it  from  ordinary  butter,  and  he  was  sure  ^^^  ^f  ^^^ 
there  had  been  a  secondary  manufacture,  and  in  his  opinion  it   A^t^Z^ii]^. 
was  a  compound  article.     It  was  not  adulterated  with  any  other  hUnded  h^uur 
snbstance  than  water.  —Ma/rgarine 

On  behalf  of  the  appellant  it  was  contended  that  this  milk-   j^jj^^t— 
blended  butter  was  margarine,  and  must  be  dealt  with  under  the  50  ^  51  vict. 
Margarine  Acts.     It  was  not  the  substance  usually  known  as  c.  29 ;  62^  63 
batter,   but  was  compounded   of  certain  ingredients,   namely,    ^*^^'  g  ^^' 
batter  properly  so-called  and  milk  unconverted  into  butter,  and 
anderwent  a  second  process  of  manufacturing.     It  was  made  by 
mixing  two  kinds  of  batter  together  by  means  of  adding  milk 
or  cream  ;  it  was  a  mixed  article  and  made  in  imitation  of  butter, 
and  came  within  the  definition  of  margarine  in  sect.  3  of  the 
Margarine  Act,  1887  (50  &  51  Vict.  c.  29),  namely,  margarine 
shall  mean  all  substances,  whether  compounds  or  otherwise,  pre- 
pared in  imitation  of  butter,  and  whether  mixed  with  butter  or 
not,  and  no  such  substance  shall  be  lawfully  sold  except  under 
the  name  of  margarine  and  under  the  conditions  set  forth  under 
this  Act. 

On  behalf  of  the  respondents  it  was  contended  that  this  article 
purchased  by  the  appellant  was  butter,  and  was  so  referred  to  by 
the  analyst  in  his  certificate ;  that  this  was  admitted  to  be  two 
butters  blended  together,  and  could  not  be  called  an  imitation  of 
batter ;  that  margarine  was  made  from  beef  fat  or  some  other 
like  substance,  and  that  if  mixed  with  butter  became  margarine, 
bat  that  it  could  not  be  contended  that  two  butters  mixed 
together  became  margarine  or  were  anything  else  than  butter ; 
that  this  article  came  within  the  definition  of  butter  in  sect.  3  of 
the  Margarine  Act  of  1887 — namely,  butter  shall  mean  the  sub- 
stance usually  known  as  butter,  made  exclusively  from  milk  or 
cream  or  both,  with  or  without  salt  or  other  preservative,  and 
with  or  without  the  addition  of  colouring  matter ;  that  this  article 
was  made  exclusively  from  milk  or  cream  only,  and  no  other 
substance  whatever  was  mixed  with  it. 

Upon  hearing  the  above  facts  and  arguments  of  counsel  on 
behalf  of  both  parties,  the  justices  were  of  opinion  that  the 
article  in  question  was  not  margarine  as  defined  by  sect.  3  of 
the  Margarine  Act,  1887,  and  they  thereupon  dismissed  the 
iaformation. 

Danekwerts,  K.C.  {Emanuel  with  him)  for  the  appellant. — 
This  prosecution  is  under  sect.  8  of  the  Sale  of  Food  and 
Drags  Act,  1899,  which  enacts  that :  ''  It  shall  be  unlawful  to 
manufactare,  sell,  or  expose  for  sale,  or  import  any  margarine 

V  2 
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Baylbt     the  fat  of  which  contains  more  than  10  per  cent,  of  butter  fat.*' 

Pn^       Therefore  it  is  not  10  per  cent,  of  the  whole  mass^  but  the  fat 

GuNSTON,    ^^^^  ^^  contains  must  not  be  composed  of  more  than  one-tenth 

AND  Teb'    of  butter  fat.     By  sect.    1  of  the  Act  of  1899,  "If  there  is 

Limited,     imported  into  the  United  Kingdom  any  of  the  following  articles 

19Q2.       — ^namely,  (a)  margarine  or  margarine  cheese  ^^  or   (b)  "  adul- 

terated  or  impoverished  butter  (other  than  margarine)/'  except 

Sale  of  Food  in  packages  marked  margarine,  the  importer  is   liable.     That 
Act8--Mttk'  shows  that  the  Act  contemplates  things  as  being  either  margarine 
blended  butier  or  butter,   and    that   margarine    may    include   adulterated    or 
—Margarme  impoverished  butter.     Then  by  sub-sect.  (7) :  "  For  the  purposes 
butter /ot—  ^^  ^^^^  sectiou  an  article  of  food  shall  be  deemed  to  be  adulterated 
50  4*  51  Vict,  or  impoverished  if  it  has  been  mixed  with  any  other  substance, 
e.  29;  62  4*  63  or  if  any  part  of  it  has  been  abstracted  so  as  in  either  case  to 
Vict,  c.  51,    affect  injuriously  its  quality,  substance,  or  nature.''     Then  in  the 
Margarine  Act,  1887,  s.  3,  it  says:  "The  word  'butter'  shall 
mean  the  substance  usually  known  as  butter,  made  exclusively 
of  milk  or  cream  or  both,  with  or  without  salt  or  other  preserva- 
tive, and  with  or  without  the  addition  of  colouring  matter.     The 
word  'margarine'  shall  mean  all  substances,  whether  compounds 
or  otherwise,  prepared  in  imitation  of  butter,  and  whether  mixed 
with  butter  or  not,  and  no  such  substance  shall  be  lawfully  sold 
except  under  the  name  of  margarine."     In  Pearka,  Ounston, 
and  Tee  Limited  v.  Knight  (85  L.  T.  Rep.  379;  (1901)  2  Q.  B. 
825)  Wills,  J.,  in  reference  to  this  same  article,  said :  ''  In  each 
of  these  cases  the  purchaser  asked  for  butter,  and  the  appellants 
sold  him  an  article  which  had  been  butter,  but  was  not  batter 
when  sold."     As  this  substance  is  not  butter,  it  is  something 
which    is    prepared    in  imitation   of  butter,   and  so   must   be 
margarine.       [Channell,    J. — It    seems    that    this    margarine 
definition  is  only  to  be  applied  in  interpreting  the  Margarine 
Act.]     There  is  no  definition  of  margarine  in  the  Act  of  1899, 
and  margarine  was  a  well-known  substance  when  that  Act  was 
passed,  which  was  supplemental  to  the  other  Acts. 

Aaquithy  K.C.  {Macmorrany  K.C.,  RicardOi  and  W.  Frampion 
with  him)  for  the  respondents. — The  argument  of  the  other  side 
practically  is  this,  that  the  substance  cannot  be  sold  as  butter 
because  it  is  margarine,  and  it  cannot  be  sold  as  margarine 
because  it  is  butter.  But  in  order  to  prevent  the  sale  of  this 
substance  at  all,  which  is,  of  course,  the  inference  from  that 
argument,  very  clear  language  is  required.  That  is  not  to  be 
found,  but  the  sections  when  looked  at  are  to  the  exact  contrary. 
He  referred  to  Margarine  Act,  1887  (50  &  51  Vict.  c.  29) ;  Sale 
of  Pood  and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51). 
DanckwertSy  K.C,  in  reply. 

Lord  Alvbrstone,  C.J. — Speaking  for  myself,  I  think  that  to 
accede  to  the  argument  of  the  appellants  in  this  case  would  be 
to  reduce  this  Act  to  a  practical  absurdity,  and  I  consider  that 
this  of  all  Acts  should  be  construed  in  accordance  with  its 
language^   giving  the  natural  meaning  to  the  words,  and  not 
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pnUing  &lse^  idle,  and  absurd  oonstractions  upon  the  words,  Batlst 
unless,  as  Mr,  Danckwerts  very  properly  put  it,  the  language  ^' 

compels  us  to  do  so.  The  information  was  for  selling  margarine,  Qxm^v 
the  fat  of  which  contained  more  than  10  per  cent,  of  butter  fat,  Aim  Tsx 
and  the  magistrates  dealt  with  it  in  this  way :  "  We  were  of  I«iMrrKD. 
opinion  that  the  article  in  question  was  not  margarine  as  defined        ^^ 

by  sect.  8  of  the  Margarine  Act,  1887.^'     Now,  the  force  of  Mr.        .' 

Danckwerts'  argument  rests  upon  the  fact  that  in  the  year  1899  Sale  of  Food 
you  liad  to  construe  what  the  Legislature  meant  in  sect.  8  when  ^d^-^Miik 
it  used  the  word  "  margarine.^'    There  was  in  the  Statute-book  hlencUd  hutur 
a  definition  that  the  word  margarine  shall  consist  of  substances  —Margarine 
whether  compounds  or  otherwise.     You  will  observe  there  was   jZS^'*^ 
in  the  same  section  a  definition  of  butter.     I  need  not  read  it,  so  ^51  Vict, 
because  it  has  been  referred  to  more  than  once,  but  it  is  thee.  29;  62  4*63 
substance  originally  known  as  butter  made  exclusively  from  the    ^***-  ^'  *^' 
use  of  milk  or  cream  or  both.     Now,  the  Act  of  1899,  as  Mr.         *'  ' 
Danckwerts  has  pointed  out,  by  sect.  25  said  that  the  expressions 
in  that  Act  are  to  have  the  same  meaning  as  in  the  Sale  of  Food 
and  Drugs  Act,  which  include  the  Margarine  Act  of  1887.     In 
that  state  of  things  Mr.  Danckwerts  says  margarine  must  include 
this  substance  because  you  are  obliged  to  apply  it  to  the  word 
margarine  from  the  Act  of  1887,  and  inasmuch   as   this  was 
prepared  in  imitation  of  butter,  it  must  be,  and  could  only  be, 
sold  under  the  name  of  margarine.    Therefore,  if  it  is  margarine, 
and  could  only  be  sold  as  margarine,  it  cannot  have  more  than 
10  per  cent,  of  butter  fat  in  it.     To  my  mind  the  first  and 
important  answer  to  that  is  this.  When  you  look  at  the  Act  of 
1899  you  go  no  further.     It  is  quite  plain  that  the  Act  did 
contemplate  things  which  within  the  reserved — ^if   I  may  use 
the  expression — ^argument  of  Mr.  Danckwerts  ought  to  be  called 
margarine,  and  yet  under  different  names,  because  you  have 
only  to  go  back  to  sect.  1  and  there  you  find  that  adulterated  or 
impoverished   butter  other  than  margarine,  or  adulterated   or 
impoverished  with  milk  and  cream,  is  referred  to  as  one  of  the 
articles  which  cannot  be  imported  into  this  country  except  it  is 
in  a  case  which  would  have  indicated  on  it  its  value.     As  I  have 
ventured   to  point  out,  if  the  argument  is  right  that  having 
imported    impoverished    or    adulterated    butter — impoverished 
butter  may  be  perhaps  the  better  illustration  for  illustrating 
what  I  mean — and  you  then  proceed  to  sell  that,  you  are  forced 
to  sell  it  as  margarine,  and  if  it  contains  more  than  10  per  cent, 
of  batter  fat  you  cannot  sell  it.     That  is  the  logical  consequence, 
m  my  opinion,  of  adopting  the  argument  imposed  upon  us  by 
Mr.  Danckwerts.     Now,  the  facts,  of  course,  in  this  case  are 
perfectly  well  known.     It  is  butter  mixed  with  milk.     It  is  not 
entitled  to  be  sold  as  butter,  not  because  of  anything  in  this 
Act  as  Mr.  Danckwerts  has  perfectly  and  properly  pointed  out, 
but  because  of  sect.  6  of  the  Act  of  1875.     It  may  be  sold  under 
this  Act,  as  we  have  decided  in  many  cases,  if  a  further  pro- 
tective notice  is  given  under  sect.  8.     Now,  Mr.  Danckwerts  is 
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Batlbt      attempting  to  say  it  cannot  be  sold  at  all  because  it  contains 

^'  more  than  10  per  cent,  of  batter  fat,  and  as  it  cannot  be  described 

GuNOTOK     under  any  other  name  than  margarine,  yon  must  say  that  this 

AND  Tee'    stuff  has  been  made  margarine  by  virtue  of  the  Act  of  Parlia- 

LiuiTBD.     ment,   and,  containing  more  than  10  per   cent,   of  butter  fat 

19^2.        cannot   be  sold.     In  my  opinion  this  article  which  was  being 

sold  was  butter  and  milk,  and  there  is  nothing  in  the  Act  of 

8dU  of  Food  1899 — even  if  you  incorporate  the  definition  for  the  purpose  of 
AcU—-M^'  construing  this  Act  for  certain  sections,  as  you  are  bound  to  do 
hUndedhutter  — which  forces  me  to  say  that  butter  and  milk  mixed  together 
-'Margarine  must  be  Sold  under  the  name  of  margarine,  or  must  contain, 
Vtim^rS-  ^^^^^  ^^  *^®  important  point  for  this  purpose,  less  than  10  per 
50  ^  51  Vid,  cent,  of  butter  fat.     If  the  Legislature  is  going  to  say.  You  are 
e.  29;  62  4*63  not  to  sell  butter  mixed  with  milk  if  it  contains  more  than  10 
Vict.  c.  51,    pQp  cent,  of  butter  fat,  then  of  course  it  can  say  so,  and  we  shall 
have  to  apply  the  law ;  but  it  seems  to  me  to  be  straining  the 
Act  of  Parliament,  by  putting  it  to  an  entirely  different  purpose 
from  the  excellent  purpose  it  was  intended  to  serve,  to  say  you 
are  to  read  into  this  section,  for  the  purpose  of  finding  out  what 
the  stuff  is,  a  definition  which  precludes  you  from  selling  certain 
imitations  of  butter  except  under  a  certain  name.     I  think  the 
magistrates  came  to  a  perfectly  right  conclusion  that  this  was 
not  margarine,  but  that  this  was  butter  and  milk,  and  therefore 
no  offence  had  been  committed  under  sect.  8  of  the  Act  of  1899. 
Dablikg,  J. — It   appears  to  me  that  the  contention  of  Mr. 
Danckwerts  is  this  :  This  stuff  is  properly  called  margarine,  and 
must  not  be  sold  as  anything  else.     That  is  the  effect  of  the 
statute  of  1887.     Then  this  is  too  like  butter  in  composition,  and 
therefore  must  not  be  sold  as  margarine.    That  is  the  effect  of 
the  statute  of  1897.     Therefore  the  stuff  must  be  called  mai^arine 
and  then  not  sold  at  all.     Now,  it  seems  to  me  to  arrive  at  such  a 
conclusion  as  that  one  would  have  to  be  absolutely  forced  and 
bound  by  the  words  of  the  Act  of  Parliament  before  one  could 
lay  down  any  such  thing.     The  reason  why  I  do  not  think  we  do 
lay  it  down  is  this,  that  I  think  the  definition  of  margarine  was 
based  on  quite  another  intention,  the  Legislature  having  some- 
thing more  in  view  than  what  it  had  in  view  when  it  was  passing 
the  Act  of  1899.     My  view  is  that  the  Legislature  did  not  mean 
to  label  as  margarine  a  thing  which  is  butter  blended  with  milk 
— butter  which  may  not  be  sold  as  butter  simply,  but  which  it 
has  been  decided  may  be  sold  as  milk-blended  butter.     I  think  if 
that  is  the  result  the   defendants   succeed.     You  may  not  sell 
margarine  as  anything  but  margarine.     Therefore  it  has  to  my 
mind  already  been  decided  that  you  may  sell  this  stuff  as  long  as 
you  call  it  milk-blended  butter,  but  you  are  not  bound  to  call  it 
anything  else.     It  really  is  not  margarine,  and  need  not  be  called 
margarine. 

Chaknbll,  J. — I  agree.  The  puzzle  which  I  admit  exists 
arises  solely  from  the  way  in  which  margarine  is  defined  in  the 
Act  of  1887,  and  looking  at  it  in  the  first  instance  it  does  seem  to 
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bear  oat  Mr.  Danckwerts'  argament,  but  whtiu  yon  look  at  the      Batut 
whole  Act,  especially  considering  what  the  result  is  under  the  ^* 

section,  yoa  certainly  see  this.  The  Act  of  1899,  s.  1  (6),  clearly  qunbton, 
imports,  as  Mr.  Danckwerts  says^  that  adulterated  or  impoverished  and  Tsc 
butter  may  be  margarine,  but  it  also  quite  as  clearly  imports  Limited. 
that  a  substance  might  be  existing  which  might  be  called  adul-        X902. 

terated  or  impoverished  butter,  but  yet  may  not  be  margarine.        

I  fail  to  see  what  that  substance  is  if  this  one  is  not  it,  and  it  is  ^^^^  ^^^^ 
not  impossible   to   me,  therefore,  to   show   that  there  is  such   2ct9—Miik' 
a  thing.     Then  that  is  carried  out  by  holding  that  this  substance  hUndsd  huii&r 
comes  within  the  term  butter  in  sect.  3  of  the  Act  of  1887,  —Mwrgarine 
rather  than   within   the   term   margarine.     I  see  no  difficulty   ~^^^^^L. 
about  that.   This  substance  is  not  ordinary  butter.   Therefore  if  a  50  4-  51  vict 
pnrchaser  comes  and  asks  for  ordinary  butter  and  gets  this  with  e.  29 ;  62  4"  63 
no  explanation,  he  does  not  get  the  thing  demanded,  and  it  is  sold    ^*^'  |'  ^^' 
to  his  prejudice.     What  he  does  get  is  something  which  he  ought 
not  to  have — namely,  impoverished  butter.     Then  I  think  it  can 
come,  and  it  is  necessary  to  hold  that  it  does  come,  within  the 
definition  of  '^  butter  '^  under  sect.  3  of  the  Act  of  1887,  although 
not  ordinary  butter.     It  is  butter,  and  therefore  not  margarine. 
In  addition  to  which  I  am  prepared,  if  necessary,  to  hold  it  was  not 
prepared  in  imitation  of  butter. 

Appeal  dismissed. 
Solicitors :  Bohhins,  Billing  and  Co.  for  Barber,  Winchester 
Neve,  Beck,  and  Kirhy. 


KING'S  BENCH  DIVISION. 

Wednesday,  April  30,  1902. 

(Before  Lord  Alvbbstone,  G.J.,  Darling  and  Channell,  J  J.) 

Ievino  (app.)  V,  Callow  Park  Dairy  Company  Limited  (resps.). 

Bacon  (app.)  v.  The  Same  (resps.).  (a). 

Sale  of  Food  and  Drugs  Acts — Adulteration — Warranty — Oon^ 
tract  by  letters — Label — Verbal  contract — Notice — Sale  of  Food 
and  Drugs  Act,  1875  (88  ^  39  VicL  c.  63),  s.  2b— Sale  of  Food 
and  Drugs  Act,  1899  (62  <$•  63  Vict.  c.  51),  s.  20. 

The  C  P.  D.  Company  Limited,  by  a  contract  in  writing  agreed 
to  buy  py/re  new  milk  with  all  its  cream,  each  chum  to  bear  a 
written  warranty. 

(a)  Reported  by  W.  db  B.  Hbbbikt,  Esq*  Bermter-at-Law* 


1902. 
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iBYiNa       To  each  chum  was  attached  a  label :  "  Warranted  'pure  new  milk 
^'  with  all  its  cream  delivered  under  contract. '^ 

pABK^DiaBT  ^^  company  also  verbally  agreed  to  buy  milk,  and  that  a  ivrUten 
Company  warranty  should  be  given  with  each  consignment  in  the  form  of 
Lmited.         a  label. 

Bacon       rp^  ^  churn  delivered  under  that  agreement  was  attached  a  label  : 
The  Same.        ''  Warranted  pure  new  milk  with  all  its  cream," 

Prosecutions  having  been  instituted  against  the  company  under 

sect.  6  of  the  Sale  of  Food  and  Drugs  Acts,  1875,  notice  wa>s 

Sale  of  Food  given  on  their  behalf  under  sect.  20  (1)  of  the  Sale  of  Food  and 
and  Drugs        Drugs  Act,  1899,  and  copies  of  the  labels  were  inclosed. 

AeU-j^  jj.  ^ds  found  by  the  ma^fistrate  that  all  the  requirements  of  sect.  25 

Contract  hy        of  the  Sale  of  Food  and  Drugs  Act,  1875,  had  been  complied 

letUri— Label      with,  and  he  discharged  the  company  from  the  prosecutions  for 

a8~i^89irl       selling  milk  not  of  the  nature,  substance,  and  qu>ality  demanded 

e.es  8,  25  •       ^  ^^^  purchaser,  such  milk  being  delivered  in  pursuance  of  these 

62  ^  63  Vict      contra>cts. 

e.  51, «.  20.    ffetd,  that  the  magistrate  was  right. 

Semble,  that  a  contract  to  give  a  written  warranty  need  not  he  in 
writing. 

Irving  v.  Callow  Pabk  Dairy  Company  Limited. 

/^ASE  stated  on  a  complaint  charging  the  respondents  with 
^^  selling  milk  not  of  the  nature,  substance,  and  quality 
demanded  by  the  purchaser,  the  same  having  had  40  per  cent,  of 
its  fat  abstracted. 

Upon  the  hearing  of  the  complaint  the  matters  charged  therein 
were  proved  and  were  not  denied  by  the  respondents,  but  the 
respondents  relied  for  their  defence  upon  the  facts  hereinafter 
stated  to  have  been  proved  by  them,  and  contended  that  the 
proof  of  these  facts  entitled  them  to  be  discharged  from  the 
prosecution  by  virtue  of  the  provisions  of  sect.  25  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  and  sub-sect.  (1)  of  sect.  20  of  the 
Sale  of  Food  and  Drugs  Act,  1899. 

By  the  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63), 
8.  25,  it  is  enacted : 

If  the  defendant  under  any  proaeoution  under  this  Aot  prove  to  the  satisfaction  of 
the  justices  or  Court  that  he  had  purchased  the  article  in  question  as  the  same  in 
naturci  substancCf  and  quality  as  that  demanded  of  him  by  the  prosecutor,  and  with  a 
written  warranty  to  that  efiPect,  that  he  had  no  reason  to  belieTC  at  the  time  when  be 
sold  it  that  the  article  was  otherwise  and  that  he  sold  it  in  the  same  state  as  when  he 
purchased  it,  he  shall  be  discharged  from  the  prosecution,  but  shall  be  liable  to  pay 
the  costs  incurred  by  the  prosecutor,  unless  he  shall  have  given  due  notice  to  him  that 
he  will  rely  on  the  above  defence. 

By  the  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51), 
s.  20  (1),  it  is  enacted  : 

A  warranty  or  invoice  shall  not  be  available  as  a  defence  to  any  proceeding  under 
the  Sale  of  Food  and  Drugs  Acts  unless  the  defendant  has  within  seven  days  after 
■erviee  of  the  summons  sent  to  the  purchaser  a  copy  of  such  wammty  or  invoice  with 
a  written  notice  stating  that  he  intends  to  rely  on  the  warranty  or  invoioe,  and  qieoily- 
ing  the  name  and  addiess  of  the  person  from  whom  he  received  it,  and  has  alio  sent  a 
like  notice  of  hia  intention  to  such  pezson. 
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The  respondents  proved  that  the  milk  referred  to  in  the  com-      Ibvino 
plaint  was  parchased  by  them  from  one  F.  0.  Wilson,  of  Dais      n^^^yf 
Farm,  Ashby-de-la-Zouch,  as  the  same  in  nature,  sabstancOi  and  p^^^,^  Dairt 
quality  as  that  demanded  of  them  by  the  appellant,  and  under  a     Oomfant 
written  contract  made  between  P.  0.  Wilson  of  the  one  part  and     Lhiitbd. 
the  respondents  acting  by   the  liquidators   and  receivers   and  ^ 

managers  of  the  business  of  the  respondents  of  the  other  part   Thb  Sams. 
by  correspondence.  TTTT 

Sach  correspondence  was  put  in  by  the  respondents  after  the        ' 

appellant  had  objected  that  the  label  hereinafter  mentioned  did  Sale  of  Food 
not  constitute  a  sufficient  warranty,  and  he  therefore  objected  to    «»<*  Drug* 
the  reception  in  evidence  of  such  correspondence.  TFoitwUv-— 

The  respondents  further  proved  that  the  milk  in  question  was   Contrcuit  by 
delivered  by  F.  C.  Wilson  to  the  respondents  in  pursuance  of  Uiters— Label 
the  contract,  at  St.  Pancras  early  in  the  morning  of  the  2nd  day  ^^^^^^^ 
of  June,  in  a  chum  to  which  was  tied  a  label  bearing  the  follow-   <..  68,  <.  25  ; 
ing  words  :  e2  ^  63  Viet. 

To  the  Callow  Park  Dairy  Company  Limited.— Ashby-de-la-Zouch,  M.  K.    Jnne  1,     *•  *^»  *'  ^^• 
1901. — ^Eyening  train.    Three  churBs. — Warranted  pore  new  milk  with  all  its  cream 
delivered  under  contraot. — Signed  F.  C.  WiliflON. 

The  respondents  further  proved  that  they  had  no  reason  to 
believe  at  the  time  when  they  sold  the  milk  in  question  that  it 
was  otherwise  than  the  same  in  nature,  substance,  and  quality  as 
that  demanded  of  them  by  the  appellant,  and  that  they  sold  it  in 
the  same  state  as  when  they  purchased  it. 

They  further  proved  that  they  gave  notice  to  the  appellant  of 
their  intention  to  rely  upon  the  defence  as  required  by  sect.  25  of 
the  Sale  of  Food  and  I)mgs  Act,  1875,  such  notice  being  that 
set  forth  below. 

They  also  proved  that  within  seven  days  after  service  of  the 
summons  they,  by  their  solicitors,  Messrs.  Francis  Miller  and 
Steele,  sent  to  the  appellant  a  copy  of  the  label  (bat  no  copy  of 
the  correspondence),  with  a  written  notice  in  the  following  words, 
and  that  they  also  sent  a  like  notice  of  their  intention  to  F.  C. 
Wilson: 

On  behalf  el  the  said  Callow  Park  Dairy  Company  Limited,  whom  yon  haye 
smmnoned  to  Clerkenwell  Police-court  nnder  the  SaJe  of  Food  and  Drugs  Acts,  1875 
io  1899,  for  the  17th  day  of  July,  we  hereby  give  you  notice  that  the  company  intends 
to  rely  for  its  defence  on  the  warranty,  a  copy  of  which  we  give  you  on  the  other 
nde  hereof.  The  milk  was  purchased  of  Mr.  F.  C.  Wilson,  of  Dais  Farm,  Ashby- 
de-Ia-Zonch. 

A  copy  of  the  label  was  then  set  out. 

The  appellant  contended  by  his  solicitor :  (1)  That  the  label 
did  not  by  itself  constitute  a  written  warranty  within  the  mean- 
ing of  the  Acts  of  1876  and  1899.  (2)  That,  as  no  copy  and 
no  evidence  of  the  correspondence  had  been  sent  to  the  appellant 
by  the  respondents  before  the  hearing  of  the  complaint,  the 
respondents  were  not  entitled  to  put  the  correspondence  in 
evidence,  or  to  refer  to  or  rely  upon  it  in  any  way  for  the 
purposes  of  the  defence.  (8)  That  the  label  did  not  when  taken 
in  conjunction  with  or  as   supplemented  or  explained  by  the 
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Ibyino      oorrespondence   nor    did    the    label    and    the    correspondence 

**  together  constitute  sach  a  warranty  as  aforesaid. 

Pabk  Dairy      ^®  magistrate  was  of  opinion  :    (1)  That  the  label  by  itself 

Company    constituted  a  sufficient  warranty  under  the  Acts :  (2)  that  if  it 

^™""^'     did  not  by  itself  constitute  such  a  warranty,  then  the  label  and 

^^^^      correspondence  taken  together,  or  the  label  as  supplemented  or 

Ths  Same,   explained  by  the  correspondence,  constituted  such  a  warranty ; 

—        and  (3)  the  letter  set  forth  above  was  a  sufficient  compliance 

]^'       with  sect.  20  of  the  Act  of  1899,  and  entitled  the  respondents  to 

8al€  of  Food  rely  on  the  correspondence  as  forming  part  of  the  warranty  in 

and  Drugs     question. 

Wc^rwUv—  ^^^  ^^^  reasons  above  mentioned  he  was  of  opinion  that  the 
Cmtract  by  respondents  were  entitled  to  be  discharged  from  the  prosecution, 
letiert—Labd  and  he  therefore  dismissed  the  complaint  and  the  summons. 
38^*^39^F~t  ^'^^  question  upon  which  the  opinion  of  the  Court  was  desired 
c.  63,<.  25;  ^^  whether  under  the  circumstances  above  mentioned  he  was 
62  ^63  Vict,  right  in  dismissing  the  complaint  and  summons. 

e.  51,  8.  20. 

The  correspondence  was  as  follows : 

Dak  Farm,  Ashby  Z.,  March  14,  1901. — Gentlemen,  I  see  in  the  papers  yoa  axe 
open  to  buy  milk.  I  would  contract  you  not  more  than  three  chums  summer  and  not 
leiBs  than  two  winter  well  cooled.  Price  Is.  2d.  summer  six  months,  Is.  7d.  winter. 
Delivered  St.  Pancras.  Tou  to  find  ten  churns.  An  early  reply  wiU  oblige. — ^Tonrs 
truly  F.  0.  Wilsom. 

79  and  81,  Copenhagen-street,  Eing^s  Gross,  March  18, 1901.— Dear  Sir,— Tours  to 
hand.  We  shall  be  pleased  to  do  business  with  you  if  we  can  come  to  terms.  We 
will  offer  you  the  following  prices  for  your  pure  new  milk  with  aU  its  cream,  properly 
cooled,  delivered  to  London,  carriage  paid,  in  your  own  ehums,  each  consignment  to 
bear  a  written  warranty,  March  25th  to  April  80th,  1«.  2d. ;  May  and  June^  U.  Id. ; 
July  and  August  and  September,  Is.  2d.  Payments  weekly.  If  yon  will  give  ns  an 
order  for  chums  we  will  lend  you  a  few. — Tours  truly  (signed  for  the  reoeiven  and 
managers),  D.  Sibbald. 

Dais  Farm^  Ashby  Z.,  March  19,  1901. — Gentlemen, — I  will  sell  you  my  milk  if 
you  will  find  ten  chnms  and  give  Is.  2d.  for  all  summer  months,  but  I  cannot  nnlesa 
you  do.— Tours  truly,  F.  0.  WnaoN. 

79  and  81,  Copenhagen-street,  King's  Gross,  March  20, 1901. — ^DearSir, — ^If  we  mre 
to  find  any  chums  you  ought  to  take  Is.  Id.  for  May  and  June. — Tours  truly  (signed 
for  the  receivers  and  managers),  Jambb  Smith. 

Telegram. — March  22,  iSoi. — Ashhy-de-la-Zouch. — To  Everyday,  London. — I  irill 
take  your  price  if  you  will  find  ten  chums.    Reply  immediately.  — WQ£0H,  Ashby. 

79  and  81,  Copenhagen-street,  Seng's  Gross,  March  22,  1901.— Dear  Sirs,— Year 
wire  to  hand  accepting  our  price  providing  we  find  ten  chums.  This  we  replied  to 
saying  we  would  do  so.  Let  us  know  your  station,  and  we  will  at  once  send  on  the 
other  empties.  Gommence  sending  your  milk  to  us  at  St.  Pancras  as  soon  as  you  like. 
Send  your  account  in  regularly  every  week  made  up  to  and  inclusive  of  Saturday 
morning,  and  cheque  will  be  sent  the  following  Wednesday. — Tours  truly  (signed  for 
the  receivers  and  managers),  Jamxs  Swth. 

Bacon  v.  Callow  Paek  Daibt  Company  Limited. 

Case  stated  on  a  complaint  charging  the  respondents  with 
selling  milk  not  of  the  nature^  substance^  and  quality  demanded 
by  the  purchaser^  the  same  containing  8  per  cent,  of  added 
water^that  is^  water  in  addition  to  that  normally  present. 

Upon  the  hearing  of  the  complaint  the  matters  charged  were 
proved  and  not  denied  by  the  respondents^  bnt  they  relied  upon 
the  facts  proved^  and  contended  that  they  were  entitled  to  be 
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discharged  from  the  prosecation  by  virtue  of  sect.  25  of  the  Act      Irtin 
of  1876  and  sect.  20  (1)  of  the  Act  of  1899.  CjuTlow 

The  respondents   proved   that   the    milk  referred  to  in  the  pabkDaikt 
complaint  was  purchased  by  them  from  T.  Yarnam^  of  Stretton-    Company 
in-the-Fields^  Ashby-de-la-Zouch,  as  the  same  in  nature^  sub-     I^mitbd. 
stance^  and  quality  as  that  demanded  of  them  by  the  appellant^  ^ 

and  under  a  verbal  contract  made  in  September^  1901^  between   Thb  Saxb. 
the  same  T.  Yamam  of  the  one  part  and  the  respondents^  acting        ~r 

by  their  managing  director^  of  the  other  part,  which  contract        ' 

provided  that  milk  shoald  be  supplied  by  T.  Yamam  to  the  Sale  of  Food 
respondents  in  daily  consignmeDts  over  a  period  including  the    »«^  Drugs 
13th  day  of  October,  and  that  a  written  warranty  shoald  be  y^atraniy— 
given  by  T.  Yamam  with  each  consignment  in  the  form  which   Conlraet  by 
had  been    usual    in   previous    transactions  between  the  same  Uiten— Label 
parties,  which  form  was  a  label  such  as  hereinafter  described.        sg  Jh  39^FVet 

The  contract  was  proved  by   the  evidence  of  the  managing   e.  63,  «.  25 ; 
director  alone.  62  4*  63  Vict. 

The  respondents  further  proved  that  the  milk  in  question  was    *•  *^»  '•  ^^' 
delivered  by  T.  Yamam  to  the  respondents,  in  pursuance  of  the 
contract,  early  in  the  morning  of  the  13th  day  of  October,  in  a 
charn  to  which  was  tied  a  label  bearing  the  following  words  and 
signed  by  T.  Yamam : 

One  chum  No.  35. — Gontuning  eight jnllonB. — Wamnted  pure  new  milk  with  aU 
its  CTBim.— Dated  Oct  12.— Signed  T.  Yarnam.— To  the  Oallow  Park  Dairy  Company 
Limited. 

The  respondents  further  proved  that  they  had  no  reason  to 
believe  at  the  time  when  tney  sold  the  milk  in  question  that  it 
was  otherwise  than  the  same  in  nature,  substance,  and  quality  as 
that  demanded  of  them  by  the  appellant,  and  that  they  sold  it  in 
the  same  state  as  when  they  purchased  it. 

They  further  proved  that  tney  gave  notice  to  the  appellant  of 
their  intention  to  rely  upon  the  defence  as  required  by  sect.  25  of 
the  Food  and  Drugs  Act,  1875,  such  notice  being  as  set  out 
below. 

They  also  proved  that  within  seven  days  after  service  of  the 
summons  they  by  their  solicitors,  Messrs.  Francis  Miller  and 
Steele,  sent  to  the  appellant  a  copy  of  the  label  with  a  written 
notice  to  the  following  effect,  and  that  they  also  sent  a  like  notice 
of  their  intention  to  T.  Yamam  : 

We  are  inatracted  by  the  GaUow  Park  Dairy  Company  Limited,  whom  yon  haTe 
snmmoned  to  the  GlerkenweU  Police-conrt  for  the  20th  instant,  nnder  the  Sale  of  Food 
and  DmgB  Act,  to  giro  yon  notice  that  the  company  intends  to  rely  for  its  defence 
npon  the  warranty  which  accompanied  the  milk,  of  which  we  send  yon  a  copy  on  the 
other  side.  The  milk  was  purchased  of  T.  Vamam,  whose  address  is  Stretton«>in-ihe 
Fields,  Ashby-de-la-Zouch.  We  are  sending  him  by  this  post  notice  under  sect.  20  of 
the  Food  and  Drugs  Act. 

A  copy  of  the  warranty  was  set  out. 

The  respondents  admitted  that  no  notice  had  before  the  hear- 
mg  of  the  complaint  been  given  by  them  to  the  appellant  of  the 
making  of  the  verbal  contract  or  of  the  terms  thereof. 

The  appellant  contended  by  his  solicitor :    (1)  That  the  label 
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Ibyiko      did  not  by  itself  constitute  a  written  warranty  within  the  mean- 

Cal^'low     ^°^  ^^  *^®  ^^*®  ^^  ^^^^  *^^  ^^^®'     (^^  '^^^'^  ^  *^**®  contract  was 

Park  Daisy  ^^*  ^^  writing,  and  as  no  notice  had  befor€>  the  hearing  of  the 

Company     complaint  been  given  to  the  appellant  by  the  respondents  of  the 

"Lnirm},     making  of  the  verbal  contract  or  of  the  terms  thereof,  the  respon- 

^^^^       dents  were  not  entitled  to  give  evidence  or  to  refer  to  or  rely 

Thi  Sams,   npon  the  contract  in  any  way  for  the  purposes  of  the  defence.  (3) 

That  the  label,  when  taken  in  conj  auction  with  or  as  supple- 

^^^       mented  or  explained  by  the  contract  (the  contract  not  being  in 
Sale  of  Food  writing),  did  not  nor  did  the  label  and  the  contract  together 
and  Drugs    constitute  such  a  warranty  as  aforesaid. 

AeU-j  ^       The  magistrate  was  of  opinion  that  the  proof  of  the  facts 
Ovnitracthy    hereinbefore  stated  was  sufficient  in  law  to  entitle  the  respondents 
utiwM— Label  to  be  discharged  from  the  prosecution,  and  he  therefore  dismissed 
38~i^s»'wrf  *^®  complaint  and  the  summons. 

c.  63  8,  25  •       ^^^  question  upon  which  the  opinion  of  the  Court  was  desired 
62  4*  63  VieU  was  whether  under  the  circumstances  above  mentioned  he  was 
c.  51,  s.  20.    right  in  dismissing  the  complaint  and  summons. 

Bonsey  for  both  appellants. 

Avory,  K.C.  (/.  i2.  F.  Marchant  and  F.  N,  Keen  with  him)  for 
the  respondents. 

Lord  Alvbestonb,  C.J. — ^These  two  cases  illustrate  the  import- 
ance of  looking  at  the  substance  of  the  enactments,  and  applying 
them  unless  there  is  any  special  limitation.  In  Irving' a  case 
there  was  an  offer,  which  was  accepted,  to  take  pure  new  milk 
with  a  written  warranty  with  each  consignment,  and  it  cannot  be 
seriously  contended  that  there  was  not  a  sale  of  the  milk  with  a 
warranty,  for  each  churn  had  on  it  "  warranted  pure  new  milk 
with  all  its  cream  delivered  under  contract.'^  I  am  clearly  of 
opinion  that  the  respondents  come  within  sect.  25  of  the  Act  of 
1875  as  having  purchased  the  article  as  the  same  in  nature,  &c., 
as  that  demanded,  and  it  cannot  be  argued  that  this  was  not  a 
written  warranty.  Mr.  Bonsey  then  relied  on  sect.  20  of  the  Act 
of  1899.  Apart  from  any  technical  construction,  what  was 
intended  by  that  section  was  that  the  prosecutor  should  know  the 
terms  of  the  warranty  under  which  the  defendant  had  bought, 
together  with  the  name  and  address  of  the  person  from  whom  he 
had  bought.  '*  A  copy  of  such  warranty  "  in  the  latter  section 
refers  back  to  sect.  25  of  the  Act  of  1875,  and  means  a  copy  of 
that  which  entitles  the  defendant  to  believe  that  the  article  was 
the  same  in  nature,  substance,  and  quality  as  that  demanded  by 
the  prosecutor.  Therefore  prima  facie  that  means  a  copy  of  the 
terms  of  the  warranty  on  which  the  defendant  bought,  in  order 
that  the  prosecution  may  know  what  the  defence  is  going  to  be. 
That  is  shown  by  the  latter  part  of  the  section,  which  shows  that 
the  substance  of  the  matter  is  to  be  told.  A  copy  of  the  corres- 
pondence would  not  be  half  as  useful  as  a  copy  of  the  terms  of 
the  warranty.  The  broad  view  of  the  statute  is  that  it  is  neces- 
sary to  prove  that  there  was  a  purchase  by  the  defendant  under 
a  warranty  which  justified  the  resale.     The  word  "  invoice ''  in 
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sect.  20  of  the  Act  of  1899  refers  to  the  Margarine  Act^  1887.      Invura 
There  may  be  cases  in  which  the  invoice  contains  and  inclades     ^   ^' 
the  warranty^  and  oases  in  which  it  does  not.     I  have  based  my  p^,^  Daibt 
jadgment  on  a  broad  view  of  the  Act.      One  has  to  look  at  each    CoMPAjiT 
case,   and  to  find  the  warranty  existing  in  fact  and  a  notice  of     Limitbd. 
that  warranty.     In  Bacon's  case  there  was  a  verbal  contract  for  ^ 

the  sale  of  milk^  and  that  a  written  warranty  should  be  given  with  Thb  Sakb. 
each  consignment^  and  there  was  a  subsequent  delivery  of  the        — " 

milk  in  churns  on  each  of  which  was  written,  "  Warranted  pure        ' 

new  milk  with  all  its  cream/^     Why  should  it  be  suggested  that  8aU  of  Food 
the  contract  to  give  a  warranty  must  be  in  writing  ?     That  there    <**^  Drugs 
must  be  a  written  warranty  is  plain.     All  the  section  requires  is  jfafranty— 
that  it  must  be  proved  that   the  milk  was  purchased  as  that   Contract  by 
demanded,  and  that  there  should  be  a  written  warranty  to  that  letUra— Label 
effect.      But  in  the  case  of  an  article  that  can  only  be  produced  ^^^^^V^i 
day  by  day,  common  sense  and  the  words  of  the  section  point  to  c,  63,  a,  25 ; 
the  state  of  things  that  we  have  here — namely,  an  agreement  to  62  4*63  Vict, 
put  a  written  warranty  on  every  churn.     It  is  said  that  loma  v.    ^'  ^^»  '•  ^^' 
Van  Tromp  (72  L.  T.  Rep.  499)  is  inconsistent  with  that,  but  in 
that  case  the  judges  came  to  the  conclusion  that  one  was  not 
entitled  to  connect  together  the  previous  transaction,  which  was 
supposed  to  be  a  contract,  with  the  description  under  which  the 
person  sold  the  goods.     It  is  the  same  with  Laidlaw  v.   Wilson 
(1894)  1  Q.  B.  74),  and  other  cases.     The  judges,  dealing  with 
the  facts  of  each  particular  case,  had  only  applied  the  principles 
which  I  have  been  suggesting  to  be  right  principles.     Having 
regard  to  more  recent  cases,  I  doubt  whether  Harris  v.  May  (12 
Q.  B.  Div.  97)  can  be  regarded  as  law.     If  it  was  meant  to  lay 
down  any  general  principle,  it  has  certainly  been  qualified  by 
later  cases.     I  have  come  to  the  conclusion  that  in  both  cases 
here  the  purchaser  had  purchased  the  milk  in  question  as  the 
same  in  nature,  substance,  and  quality  as  that  demanded  of  him 
by  the  prosecutor,  and  had  in  each  case  had  a  written  warranty 
to  the  same  effect.      I  think  that  both  appeals  should  be  dis- 
missed. 

Dabling,  J. — I  am  of  the  same  opinion.  The  contract  was  one 
in  which  the  vendor  agreed  to  sell  so  much  pure  new  milk  at  a 
certain  price,  and  that  he  would  with  each  can  warrant  it  pure. 
Thns  the  label  becomes  the  warranty.  That  is  in  accord  with 
loms  V.  Van  Tromp  (72  L.  T.  Rep.  499).  There  it  was  said  the 
warranty  mnst  be  some  express  individual  representation  from 
the  buyer  to  the  seller  forming  part  of  the  contract,  and  that 
warranty  has  been  given  here. 

Chaknell,  J. — I  agree.  Apart  from  any  previous  cases,  I 
cannot  see  why  the  label  should  not  be  a  written  warranty. 
Some  cases  looked  as  though  it  (the  label)  could  not  be  so,  but 
they  are  not  really  to  that  effect.  All  they  said  was  that  in  some 
cases  an  invoice  or  label  might  not  be  a  defence  under  sect.  25 
of  the  Sale  of  Food  and  Drugs  Act,  1875.  But  that  was  because 
two  things  were  required.    The  label  might  be  a  warranty,  but 
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Xbvino  the  defendant  would  not  be  able  to  prove  that  be  purchased  the 

Callow  ^^^^^'®  under  that  warranty  as  pure.     In  effect  it  is  said  that  the 

Park  Daibt  ^^^^^  may  be  a  warranty,  but  it  does  not  show  the  defendant 

CoKPANT  purchased  the  article  as  pure^  because  the  label  was  a  mannfac- 

LmiTED.  turer's  label. 

Bacon  -  t    j.      •       ■» 

^.  Appeals  dismtsaed. 

Thk  Samb.       Solicitors :  A.  M.  Bramall  j  Franda  Miller  and  Steele. 

1902. 

8ale  of  Food 
andVmgB 

Warranty —  

Contra^  hy 
letters — Label 

— Notice — 
88  f  39  Viet. 

c.  63,  8,  25 ; 
62  ^  68  Vict 

''"'''^^'  KING'S  BENCH  DIVISION. 

"Tuesday,  June  24,  1902. 

(Before  Lord  Alvbrstonb,  C.J.,  Dablinq  and  Channbll,  JJ.) 

Edqill  (app.)  1?.  J.  AND  Gr.  Alwabd  Limitbd  (resps.).  (a) 

Merchant  Shipping  Act,  1894 — Seaman — Disobeying  lawful  com- 
mand— Order  to  join  hoot — Desertion — 57  ^  58  Vict.  c.  60, 
s.  376. 

A  seaman  can  be  convicted  under  sect.  376  (1)  (d)  of  the  Merchant 
Shipping  Act,  1894,  for  disobeying  a  lawful  command,  even 
although  such  disobedience  amounts  to  desertion  or  absence  with- 
out  leave  within  sect.  376  (1)  (a)  or  (6). 

C^ASE  stated  on  an  information  preferred  by  the  respondents 
^  against  the  appellant,  under  sect.  376  (1)  {d)  of  the  Mer- 
chant Shipping  Act,  1894,  charging  him  that  he,  being  a  seaman 
and  having  been  lawfully  engaged  to  serve  on  a  British  fishing 
boat,  unlawfully  and  wilfully  disobeyed  on  the  25th  day  of 
January,  1902,  a  lawful  command  of  the  master  thereof. 

The  appellant  was  engaged  by  the  respondents  to  serve  them 
as  second  engineer  of  the  Andes  under  an  agreement  for  the  half 
year  beginning  on  the  1st  day  of  January,  1902. 

On  the  22nd  day  of  January  the  Andes  arrived  at  Grimsby  fish 
dock  from  a  fishing  voyage.  The  appellant  had  acted  as  second 
engineer  during  that  voyage. 

On  the  24th  day  of  January  the  appellant,  being  at  his  work 
on  the  Andes,  was  ordered  by  the  foreman  manager  of  the 
respondents,  acting  for  them  and  the  master  of  the  Andes,  to  be 
on  board  at  6  a.m.  on  the  25th  day  of  January,  when  the  Andes 
was  to  start  to  the  knowledge  of  the  appellant  on  another  voyage. 

(a)  Reported  by  W,  ds  B.  HVRBRftT,  Esq.,  Barritter-aULaw. 
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The  appellant  assented   to  sacb  orders^   and  asked  and  was      Edoill 
informed  where  the  boat  woald  be  lyinff  at  the  time  when  he    -    *•    ^ 
was  to  join.  Alward 

The  appellant  did  not  go  aboard  the  Avdea  at  all  on  the  25th     Lmrrso 
day  of  Jannary.     Search  was  made  for  him»  and  the  vessel  was 
detained  until  another  second  engineer  conld  be  engaged. 

The  justices  found  that  the  appellant  wilfully  d^l^obeyed  the     Merchant 
command^  without  any  excuse  or  reason  for  so  doing.  ^^^aoiy  ^^^* 

It  was   contended  on  behalf  of  the  appellant  that  he  was    s^amai^ 
wrongly  charged^  as  it  was  not  proved  that  any  order  had  been    2>ifo(«ytng 
given  him  by  the  master  on  board  the  vessel ;  that  he  conld  not       ZoW^t 
be  convicted  of  wilfully  disobeying  a  lawful  command  as  the  orSTiT^oiii 
facts  showed  that  if  he  had  committed  any  offence  it  was  that       boat— 
of  desertion^  or  of  absence  without  leave^  under  sect.  376  (1)  (o)    l>»*ertion-- 
and  (6),  and  that  in  such  a  case  sect.  376  (1)  (d)  was  not  applic-   c^co^f  376*' 
able.    For  the  respondent  it  was  contended  that  the  appellant 
had  committed  the  offence  under  sect.  (1)  (d),  and  that  a  seaman 
was  not  relieved  for  wilful   disobedience  under  sect.  (1)    (d) 
because  that  act  of  disobedience  was  desertion  under  (a)  or 
absence  without  leave  under  (6). 

The  justices  were  of  opinion  that  the  appellant  had  disobeyed 
a  lawful  order^  and  had  committed  an  offence  under  sect.  376 
(1)  (d)j  and  that  it  was  immaterial  whether  he  had  or  had  not 
committed  either  the  offence  of  desertion  or  absence  without 
leave^  and  they  convicted  the  appellant. 

By  the  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60), 
s.  376 : 

(1)  If  a  Beaman  lawfully  engaged  to  serve  in  any  fishing  boat  or  an  apprentice  in 
any  sea  fiafaing  serTice  commits  any  of  the  following  ofiFences,  that  seaman  or 
ipprentioe  shall  be  punished  summarily  as  follows :  (a)  For  the  offence  of  desertion 
he  shall  be  liable  to  forfeit  aU  or  any  part  of  the  effects  he  leaves  on  board  and  all  or 
any  part  of  the  wages  which  he  has  earned,  and  to  satisfy  any  excess  of  wages  paid 
by  the  skipper  or  owner  of  the  fishing  boats  from  which  he  deserts  to  any  substitute 
engaged  in  his  place  at  a  higher  rate  of  wages  than  the  rate  stipulated  to  be  paid 
to  bim.  (b)  For  the  offence  of  absence  without  leave — that  is  to  say  for  neglecting 
or  refusing  without  reasonable  cause  to  join  or  proceed  to  sea  in  his  fishing  boat,  or 
(or  being  absent  without  leave  at  any  time  within  twenty- four  hours  of  his  boat*s 
■ailing  from  any  port,  either  at  the  commencement  or  during  the  progress  of  the 
engagement^  or  for  being  absent  at  any  time  without  leave  and  without  sufiBcient 
reason  from  his  boat — if  the  offence  does  not  amount  to  desertion,  or  is  not  treated  as 
nicb  by  the  skipper,  he  shall  be  liable  to  forfeit  a  sum  not  exceeding  two  days* 
wages,  and  in  addition  for  every  twenty -four  hours'  absence  either  a  sum  not  exceeding 
four  days'  wages  or  any  expenses  properly  incurred   in  respect  of  a  substitute. 

.  .  .  (d)  For  the  offence  of  wilful  disobedience-^that  is  to  sav,  for  disobeying 
any  lawful  command  during  the  engagement — he  shall  be  liable  to  imprisonment  for 
any  period  not  exceeding  four  weeks,  and  also  to  forfeit  a  sum  not  exceeding  two  days' 
wages.    .    «    . 

(5)  A  seaman  or  apprentice  shall  not  be  relieved  by  his  refusal  or  neglect  to  go  to 
aea  or  by  his  desertion  from  being  liable  to  punishment  under  this  section  for  an 
offence  of  wilf nl  disobedience,  continued  breach  of  duty,  or  unlawful  combination,  and, 
in  addition  to  any  such  punishment,  shall  also  be  liable  to  be  punished  for  the  offence 
of  desertion  or  absence  without  leave. 

Hugo  Young,  K.C.  and  Balloch  for  the  appellant. 
Avory,  K.C,  Bodkin  and  Bruce    Williamson  for  the  respon- 
dents. 
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Edoill  Lord  Alvbrstonb,  O.J. — ^We  have  to  constrae  sect.  376  of  the 

*•         Merchant  Shipping  Act,  1894.     It  is  perfectly  true  that  that  was 
Alwasd     ^  consolidation  Act ;  but  it  was  more^  and,  although  at  times  I 
Limited,     agree  some  light  can  be  gained  by  seeing  the  course  of  legisla- 
tion, I  doubt  very  much  whether  that  applies  to  this  class  of 
legislation,  which  is  obviously  part  of  a  code.     I  think  there  were 
MercTiant     classes  of  6fiences  contemplated  by  sub-sects,  (a),  (b),  and  (c), 
Shippw^^ct,  ag    contrasted   with   subsequent   sub-sections.      There  may   be 
Seamcm—    many  absences  without  leave  or  acts  of  neglect  to  join  without 
Disobeying    reasonable  cause  which  would  not  be  wilfal  disobedience.     One 
lavtfui       would  be  that  a  man  was  not  there  because  he  had  a  reasonable 
Order^o  join  ®^c^^^>  ^^  ^^^^  b®  ^3*  ^ot  there  for  some  cause  which  would  not 
boat—       be  wilful    on  his    part,   and  he  would    be    liable  then   to   the 
Desertum---  lesser  penalty.     But  wilful  disobedience  is  made  the  subject   of 
c  ^60  ^8  376*  express  enactment,  and  by  that  I  understand  it  is  meant  that 
'  '      '  the  man  meant  intentionally  to  disobey  something  that  he  "was 
told  to  do.     Speaking  for  myself,  I  think  it  is  clear  that  that 
construction  is  very  much  assisted  by  sub-sect.  5,  which  shows 
that  the  Legislature  was  dealing  with  the  same  subject-matter  in 
one  sense,  because  they  have  spoken  of  punishment  for  the  offence 
of  wilful  disobedience,  and  the  punishment  for  the  offence  of 
disobedience  or  absence  without  leave  is  not  to  relieve  him  from 
being  liable  to  punishment  for  the  offence  of  wilful  disobedience. 
Then,  with  regard  to  sub-sect.  4,  I  think  that  in  all  probability 
it  was  inserted  in  order  to  deal  with  the  cases  of  apprentices,  ^who 
are  under  stricter  discipline  all  the  time.     Certainly  I  do  not 
think  it  was  intended  to  apply  to  the  case  where  a  seaman  has 
had  an  order  with  regard  to  liis  duty  given  to  him  on  board  the 
ship.    Now,  here  the  evidence  before  the  magistrate  was  that  the 
man  was  told  to  be  on  board  by  six  o'clock  on  the  following 
morning.     He  was  the  engineer,  and  it  was  not  to  be  supposed 
that  he  could  safely  go  away  and  that  the  ship  could  sail  with- 
out someone  else  being  supplied  to  take  his  place,  and  they  have 
found  as  a  fact  that  he  wilfully  disobeyed  an  order.     I  am  quite 
clear  that  there  was  sufficient  evidence  to  come  to  the  conclusion 
that  the  offence  of  wilful  disobedience  of  a  lawful   command 
during  the  engagement  had  been  committed,  and  therefore  we 
ought  not  to  interfere.     I  think  the  words  "  during  the  engag^e- 
ment*'  would  seem  to  show  that  you  must  look  at  what  the 
contract  between  the  employer  and  employed  is  for  thispurpose^ 
and  if  there  is  a  wilful  disobedience  of  an  order  given  to  him 
during  the  engagement,  and  he  was  bound  to  obey  it.      It  may 
well  be  that  sub-sect,  (d)  deals  with  a  different  subject-matter 
than  that  which  was  contemplated  by  sub-sects,  (a),  (fc),  and  (c). 
Dabling  and  Ghannell,  JJ.  concurred. 

Appeal  dismissed. 
Solicitors  :  Protheroe  and  Price,  for  Reed  and  Bloomer,  Grimsby  ; 
Williamson,  Hill,  and  Co.  for  Bates  and  Mountain^  Grimsby. 
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KING'S   BENCH  DIVISION. 

April  24  and  25,  1902. 

(Before  Lord  Alvbrstone,  C.J.,  Dabling  and  Channell,  J  J.) 

Mackenzie  (app.)  v.  Hawke  (reap.),  (a) 

Gaining — User  of  office  for  betting — Coupon  competition^^  Office 
opened  abroad — Office  of  newspaper  in  this  country — Advertise- 
ment of  competition  in  newspaper — Conviction  of  newspaper 
proprietor  for  permitting  us&r  of  office — Betting  Act,  1853  (1ft 
^17  Vict.  c.  119),  M.  1,3. 

The  appellant  was  the  occupier  of  an  office  in  London  at  which  he 
published  a  weekly  newspaper  of  which  he  was  the  proprietor. 

A  person  who  had  an  office  in  Middelburg,  in  Holland,  and  who- 
vas  conducting  certain  "  Sporting  Coupon  Competitions,'^ 
advertised  each  week  in  the  appellanVs  newspaper  his  competi- 
tions as  '* Football  Skill  Competitions"  The  advertisements 
were  headed  vrith  the  name  of  the  person  in  Middelburg,  and 
contained  the  rules  under  which  the  competitions  were  conducted 
and  also  coupon-sheets  specifying  several  coming  feotbalt 
matches  with  spaces  in  which  intending  competitors  coutdfill  in 
their  selections.  These  coupons  were,  when  filled  in,  cut  off  and 
sent  with  the  money  for  the  same  in  the  form  of  postal  ordere 
addressed  to  the  office  in  Middelburg,  which  in  the  advertisement 
was  stated  to  be  the  sole  address.  The  postal  orders  were 
returned  to  this  country,  but  not  to  the  appellant,  for  collection, 
and  out  of  the  proceeds  the  appellant  was  paid  for  tlie  advertise^ 
meats  and  for  lists  of  the  winners  which  were  also  published  in 
the  newspaper,  and  he  received  for  the  same  considerably  more 
than  for  ordinary  advertisements,  but  he  did  not  share  in  the 
profits  of  the  coupon  competitions. 

Upon  two  informations  against  the  appellant  under  sects,  1  and  8 
of  the  Betting  Act,  1853 : 

Eeld,that  there  was  sufficient  evidence  on  which  it  could  be  found 
thai  the  person  who  had  the  office  in  Holland  wa^  using  the 
appellants  office  in  London,  within  the  meaning  of  sect,  1  of 
the  Betting  Act,  1853, /or  the  purpose  of  money  being  received 
on  the  consideration  of  promises  to  pay  money  on  the  result  of 
football  matches ;  and  that  the  appellant  knowingly  and  wil- 
fully permitted  such  user  within  the  meaning  of  sect,  3 ;  and 

{a)  Reported  by  W.  W.  Orr,  Esq.,  Barrister-at-Law. 
VOL.   XX.  X 


Hawks. 
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Macksnzib        opened  and  kept  an  office  for  the  purpose  of  such  user  by  the 
^  ^  person  in  Holland  vnthin  the  meaning  of  sect.  1  ;  and  thai  the 

appellant  wa^  therefore  properly  convicted  under  both  sections. 

1902 

.'        /^ASE  stated  by  a  metropolitan  police  magistrate. 

Oaming  and    V>^ 

j^^^^y~Z         At  a  Court  of  summary  jarisdiction  sitting  at  Bow  Street 

^Coumln    l*olice  Court  two  informations  were  preferred  by  John  Hawke 

<iomvetit\on—  (the    respondent)    against   Donald    Mackenzie    (the    appellant) 

Ojfice  abroad  under   the   statute    16  &  17  Vict.   c.  119    (the   Betting   Act, 

"■^rST"   1853) : 

EnglUh  (1)  For  that  he,  tho  respondent,  being  the  occnpier  of  a  certain  office  or  place 

tkevoBpaper —   situate  at  28,  Bedford-street,  nnlawfally  did  on  the  i2th  day  of  November,  1901,  at 

Permitting     28,  Bedford-street,  Strand,  aforesaid,   within  the  district  aforesaid,  knowingly  and 

U99r  of  ntwt'  wilfully  permit  the  said  office  to  be  used  by  H.  T.  Terry,  a  person  using  the  same  for 

pap«r  offi.ce —  the  purpose  of  money  or  yaluable  things  being  received  by  or  on  behalf  of  the  aaid 

16  ^  17  Vict,   tl.  T.  Terry  as  and  for  the  consideration  for  an  undertaking  or  promise  to  pay  or 

c,  119,  s«.  1,  3.  give  thereafter  money  on  events  or  contingencies  of  or  relating  to  the  game  of  foot- 

ball,  contrary  to  the  form  of  the  statute  in  such  ease  made  and  provided ;  and  (2)  for 

that  he,  the  respondent,  being  such  occupier  as  aforesaid,  unlawfully  did  on  the  date 

aforesaid  at  the  place  aforesaid  within  the  district  aforesaid  open,  keep,  and  use  the 

said  office  or  place  for  the  purpose  of  money  or  valuable  things  being  received  by  or 

on  behalf  of  a  person,  the  said  H.  T.  Terry,  using  the  said  office  or  place  for  the  like 

consideration. 

These  informations  were  heard  and  determined  by  the  magis- 
trate in  December,  1901,  when  he  convicted  the  appellant  on 
both  informations. 

At  the  hearing  the  following  facts  were  admitted  or  proved 
before  the  magistrate : 

On  the  12th  day  of  November,  1901,  the  appellant  was  the 
occnpier  of  an  office  situate  at  23,  Bedford-street,  Strand.  He 
was  also  the  registered  proprietor  of  a  weekly  newspaper  called 
Football  Chat  and  Athletic  Worlds  and  this  office  was  the  princi- 
pal place  at  which  the  newspaper  was  published  and  the  business 
thereof  conducted. 

The  person  H.  T.  Terry  mentioned  in  the  informations  was  a 
person  having  an  office  at  Middelburg,  Holland,  and  was,  at  the 
period  mentioned,  to  the  knowledge  of  the  appellant,  conducting 
certain  competitions  known  as  "  Sporting  Coupon  Competitions.'^ 
These  competitions  were  by  agreement  between  Terry  and  the 
appellant  advertised  week  by  week  in  Football  ChaJt  and  Athletic 
World,  for  which  advertisements  the  appellant  received  pecuniary 
consideration  amounting  to  about  271,  in  each  issue  of  the  news- 
paper, in  addition  to  which  the  names  of  the  prize,  winners  were 
periodically  published  in  Hots  of  different  lengths  and  were  paid 
for  at  the  same  rate,  and  the  advertisements  which  were  headed 
" Footbail  Chat  Competitions''  contained  the  rules  and  con- 
ditions subject  to  which  the  competitions  were  conducted. 

Part  of  such  advertisements  consisted  of  coupon  sheets  on 
which  intending  competitors  could  fill  in  their  selections. 

Copies  01  Football  Chat  dated  the  12th  and  19th  days  of 
November,  1901,  were  put  in  evidence  and  were  annexed  to  this 
case. 
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It  was  not  obligatory  on  competitors  to  fill  in  their  selections   IfACKSNzis 
in  snch  coupon  sheets ;  they  were  at  liberty  to  use  plain  paper.  *• 

All  the  moneys  remitted  by  competitors  in  respect  of  the  com-        ' 

petitions  were  in  the  form  of  postal  orders,  and  they  with  their       1902. 
senders'  selections  were,  in  accordance  with  the  advertised  con-        ": 
ditions,  addressed  by  post  to  Football  Chat  at  Middelburg.  MHng^ 

The  postal  orders  were  returned  to  this  country  for  collection  u$er  of  office 
by  the  London  and  Westminster  Bank^  and  the  proceeds  thereof  — Ootipon^ 
placed  to  the  credit  of  one  B.  W.  Blydenstein  (agent  of  the  said  ^^c^d^oad 
H.  T.  Terry),  who  paid  the  appellant  by  Terry's  instructions  for  —AdvertUe- 
the  advertisements.  mentin 

The  appellant  stated  in  his  evidence  that  he  had  not  received  ^J^H^^r— 
any  benefit    from   the   coupon    competitions    other    than   that    permitting 
accruing  to  him  as  payment  for  the  msertion  of  the  advertise-  uaerof  news- 
ments  in  his  newspaper.     H.  T.   Terry  had  no  interest  in  ^^^^il^i^^^^ 
newspaper  Football  Chat  other  than  that  accruing  to  him  through  «.  119,  m.  1,3. 
advertising  the  coupon  competitions  therein,  and  it  appeared 
that  he  never  made  any  personal  use  of  the  above  office  except 
that  he  once  called  there. 

The  magistrate  held  that  H.  T.  Terry  was  a  person  using  the 
office  23,  Bedford-street,  and  that  he  used  the  same  for  the  pur- 
pose of  money  being  received  by  himself  on  the  consideration 
for  his  promises  to  pay  money  on  the  result  of  football  matches. 
He  also  found  that  the  appellant  permitted  the  said  user  by 
H.  T.  Terry,  and  that  he  opened  and  kept  the  said  office  for  the 
pnrpose  of  such  user  by  H.  T.  Terry.  He  also  found  that  the 
appellant  derived  benefit  from  the  insertion  of  the  coupon 
advertisements  and  lists  of  winners,  for  which  he  received  con- 
siderably more  than  for  ordinary  advertisements,  but  that  he  did 
not  share  in  the  profits  of  the  coupon  competitions.  He 
accordingly  convicted  the  appellant,  and  fined  him  lOOZ,  on  the 
first  information  and  U.  on  the  second  information,  and  ordered 
him  to  pay  twenty  guineas  costs. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
magistrate  was  right  in  law  in  so  holding  and  finding,  and,  if 
not,  what  should  be  done  in  the  premises. 

The  advertisement  in  the  issue  of  the  12th  day  of  November 
"was  headed  : 

H.  T  Terry*8.  Middelburg,  Holland,  Advertisement. ^-FooOniU  Chat  Football  Skill 
Competition. — 1501.  for  ten  correct  resnlts  or  next  beet,  and  50{.  in  fifty  consolation 
prizea  of  It.  each.  Ten  coupons  for  sixpence.  Twenty -four  coupons  for  one  shilling 
fKMtalordan. 

Then  followed : 

Coupons  for  matches  played  Saturday,  Nov.  16. 

The  conpon  then  contained  a  list  of  the  football  matches  to  be 
played,  and  lines  indicating  where  the  coupon  was  to  be  cat  oat 
for  the  pnrpose  of  being  sent.     Then  it  stated : 

Coupons  must  be  addressed  to  Football  Chat,  Middelburg,  Holland. 

Then  followed  certain  ''  Conpon  Bales ''  for  competitors,  and 

Sole  Address:  FooibdU  Chat,  Middelburg,  Holland, 

z  2 
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llACKBNzix       Then  at  the  end  of  the  advertisement  was  a  statement : 

^*  Printed  and  pablished  by  the  Proprietor!  of  the  Bedford  Pablishing  Press,  at  23^ 

**^'^^'       Bedford-street,  Strand,  London,  W.O.  (Toesday,  12th  day  of  November). 

_  The  Betting  Act,  1853  (16  &  17  Vict.  c.  119)  provides : 

Qaming  and       Whereas  a  kind  of  gaming  has  of)  late  sprang  up  tending  to  the  injury  and 

betting —      demondisation  of  improvident  persons  by  the  opening  of  plaoes  called  betting-hoa8e8> 

User  of  qjfice  or  oflBoee,  and  the  receiving  of  money  in  advance  by  the  owners  or  oooapiers  of  sach 

— Cfnip<m     hooses  or  offices,  or  by  other  persons  acting  on  their  behalf,  on  their  promises  to  pay 

competition-^  money  on  events  of  horse  races  and  the  like  contingencies :  For  the  suppressioQ 

Qgiee  abri>ad  thereof,  be  it  enacted    ...     as  follows : — 

— Adv^iee-       Sect.  1.  No  house,  office,  room,  or  other  place  shall  be  opened,  kept,  or  used  for 
mentin       the  purpose  of  the  owner,  occupier,  or  keeper  thereof,  or  any  person  using  the  same^ 
EnglUh       or  any  person  procured  or  employed  by  or  acting  for  or  on  behalf  of  such  owner, 
newspaper —  occupier,  or  keeper,  or  person  using  the  same,  or  of  any  person  having  the  care  or 
PermiHing    management  or  in  any  manner  conducting  the  business  thereof,  betting  with  peraons- 
ueer  of  news-  resorting  thereto ;  or  for  the  purpose  of  any  money  or  valuable  thing  being  received 
paper  cgioe —  by  or  on  behalf  of  such  owner,  occupier,  keeper,  or  person  as  aforesaid,  as  for  th» 
16  4"  17  Vict,  consideration  for  any  assurance,  undertaking,  promise,  or  agreement,  express  or 
c.  119,  M.  1,3.  implied,  to  pay  or  give  thereafter  any  money  or  valuable  thing  on  any  event  or 
contingency  of  or  relating  to  any  horse  race,  or  other  race,  fight,  game,  sport,  or 
exercise,  or  as  or  for  the  consideration  for  securing  the  paying  or  giving  by  some  other 
person  of  any  money  or  valuable  thing  on  any  such  event  or  contingency  as  afore- 
said ;  and  every  house,  office,  room,  or  other  place  opened,  kept,  or  used  for  th» 
purposes  aforesaid,  or  any  of  them,  is  hereby  declared  to  be  a  common  nuisance  and 
contrary  to  law. 

Sect.  3.  Any  person  who  being  the  owner  or  occupier  of  any  house,  office,  room,  or 
other  place,  or  a  person  using  the  same,  shall  open,  keep,  or  use  the  same  for  the 
purposes  hereinbefore  mentioned,  or  either  of  them ;  and  any  person  who  being  ihe- 
owner  or  occupier  of  any  house,  room,  office,  or  other  place  shall  knowingly  and 
wilfully  permit  the  same  to  be  opened,  kept,  or  used  by  any  other  person  lor  the 
purposes  aforesaid,  or  either  of  them ;  and  any  person  having  the  care  or  manage- 
ment of  or  in  any  manner  assisting  in  conducting  the  business  of  any  house,  office, 
room,  or  place  opened,  kept,  or  used  for  the  purposes  aforesaid,  or  either  of  them^ 
shall,  on  summary  conviction  thereof  before  any  two  justices  of  the  peace,  be- 
liable  to  forfeit  and  pay  such  penalty,  not  exceeding  one  hundred  pounds,  as  shall 
be  adjudged  by  such  justices,  and  may  be  further  adjudged  by  such  justices  to  pay 
such  costs  attending  such  conviction  as  to  the  said  justices  shall  seem  reasonable ;. 
and  on  the  nonpayment  of  such  penalty  and  costs,  or  in  the  first  instance,  if  to  the 
said  justiees  it  shall  seem  fit,  may  be  committed  to  the  common  gaol  or  honse- 
of  oorrection,  with  or  without  hard  labour,  for  any  time  not  exceeding  six  calendar 
months. 

0.  W.  Mathews  (6r.  JET.  Stulfield  with  him)  for  the  appellant. — 
To  sustain  these  informations  there  must  be  proved,  first,  a  user 
by  Terry  for  the  prohibited  purposes ;  and,  secondly,  that  the- 
appellant  knowingly  permitted  this  unlawful  user  by  Terry.     It 
is  submitted  that  there  was  no  user  of  the  office  by  Terry.     The 
facts  found  by  the  magistrate  show  no  other  relation  established 
between  Terry  of  Middelburg,  and  the  appellant  of  London,  than 
that  of  newspaper  proprietor  and  advertiser.     All  that  was  done 
here  was  that  for  payment  as  an  advertisement  there  appears  in 
the  issue  of  the  paper  in  question  an  advertisement  as  '^  Terry^s, 
Middelburg,  Holland,  advertisement,^'  and  in  the  body  of  that 
advertisement  no  doubt  there  appears  that  which  may  be  used 
for  the  purpose  of  being  returned  to  Middelburg.     It  is  not  to 
be  returned  to  any  place  in  this  country,  and  the  only  address 
to  be  seen  on  the  advertisement  from  beginning  to  end  is  the 
address  of  Middelburg,  in  Holland.     The  proprietor  of  a  news- 
paper who  advertises  any  business  does  not  thereby  convert  the- 
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pnblic  office  of  liis  newspaper  to  a  place  where  he  permits  his   Mi^oKSNsn 
advertiser  to  carry  on  his  business ;  and  the  advertiser  does  not,  ^• 

merely  because  he  inserts  advertisements  in  a  newspaper,  carry        

on  his  business  or  any  part  of  his  business  at  the  office  of  the        1902. 
newspaper.     This  was  merely   an   advertisement,  and  all  the        ": —  ^, 
appellant  got  was  the  payment  for  the  advertisement.  According     jJtJJ^^^   ' 
to  the  decision  in  Powell  v.  Kempton  Park  Racecourse  Company  xjnrof  offie* 
(80  L.  T.  Rep.  538 ;  (1889)  A.  C.  143),  for  a  person  to  use  a    -Catfpon^ 
place  within  the   meaning  of  these  sections  there  must  be  a*^^*^^^ 
localisation  of  his  business  of  betting  at  that  place;  and  not   —Advertise- 
only  must  there  be  a  permitting  by  the  appellant  of  Terry  to      mentin 
use  the  place,  but  Terry  must  use  it,  in  the  sense  of  localising  nMsva^w-- 
his  betting  business  at  this  office.     There   was  no   evidence,    Permitting 
except  the  payment  for  the  advertisement,  of  any  carrying  on  ueer  of  news- 
of  business  at  this  office.     [Lord  Alvbbstonb,  O.J. — How  do  'g^i??^^ 
you  distinguish  Stoddart  v.  Hawke  (85  L.  T.  Rep.  687;  (1902)  c.lS,  m.  l*V. 
1  E.  B.  353)  from  this  case  ?]     That  case  is  distinguishable. 
Stoddart  in  London  began  the  thing;  he  owned  the  office  in 
London,  and  he  being  resident  in  London  did  from  his  office  in 
London  publish  a  newspaper  which  advocated  the  filling  up  of 
coapona  and  the  sending  of  the  money  to  his  son  (his  agent)  in 
Holland   and  his  son  sending  back  the  postal  orders  to   this 
country.     What  was  held  there   was  that  a  person  may  not, 
merely  by  taking  an  office  abroad,  shield  himself  from  respon- 
sibihty  if,  in  taking  the  office  abroad,  all  he  does  is  to  divert 
the  channel  by  which  the  money  comes  into  his  office.     The 
present  case  is  wholly  different ;  in  the  first  place  the  appellant 
has  no  share  at  all  in  the  coupon  competitions ;  in  the  second 
place,  Terry  has  no  share  at  all  in  the  newspaper;  it  is  the 
appellants  paper;  and  there  is  an  absence  of  any  evidence  that 
any  part  of  the  betting  business  w&s  carried  on  at  this  office  in 
Bedford-street.     It  would  be  going  too  far  to  make  the  pro- 
prietor of  a  newspaper  criminally  responsible  for  an  advertise- 
ment in  his  newspaper.     To  be  a  user  of  the  place^  the  person 
must  be  in  the  control  and  occupation  of  the  place  and  must 
conduct  the  business  there.     That  cannot  apply  to  Terry.     He 
was  never  at  the  office  at  all  j  he  was  resident  abroad,  and  the 
correspondence  was  carried  on  from  abroad ;  it  was  expressly 
stated  in  the  advertisement  that  his  office  was  at  Middelburg 
and  not  in  London,  and  no  part  of  his  business  was  carried  on 
at  this    office.     Terry  therefore  was  not   a  person  using  the 
office,  and  the  appellant  cannot  be  convicted  of  permitting  him 
to  use  it :  (per  Lord  Halsbury  in  Powell  v.  Kempton  Park  Race- 
course Company  J  80  L.  T.  Rep.  at  p.  540;    (1899)  A.   C.  at 
p.  159). 

Horace  Avory,  K.C.  [J.  K.  Mackay  vdth  him)  for  the  respon- 
dent.— I  accept  the  test  suggested  in  this  case — namely,  whether 
Terry  could  have  been  convict'Cd  under  sect.  1  of  using  this  office 
for  the  prohibited  purpose.  It  is  submitted  that  Terry,  if  he  had 
been  charged,  could  not   have  escaped  from   the   decision   in 
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Macksnzu   Stoddart  y.  Hawke  {ubi  sup.) .   The  facts  show  that  Terry  used  thi» 
^  office  Id  the  sense  that  he  paid  the  appellant  to  issae  and  sell  his 

'     coupons  at  that  office;  he  paid^  as  the  magistrate  has  found, 

1902.       a  price  far  in  excess  of  the  ordinary  price  of  advertisements,  and 
"": —        that  pa>ment  wa?  made  to  the  appellant  in  order  that  the  appel- 
2^-     lant  might  sell  at  this  office  Terry's  coupons.     The  coupon  itself 
U$er  of  cfgiee  on  the  face  of  it  described  the  price  at  which  they  were  to  be- 
"Coypon     sold.     The  real  object  of  the  paper  was  this  back  sheet — namely, 
^om^*^road  *^®  coupon — and  the  rest  was  all  padding.    Teriy  paid  theappeU 
—AdverttBe-  la>Qt  to  issue  these  coupons,  and  the  moment  that  is  found  the 
mentin      case  is  Within  the  decision   of  Stoddart  v.  Hawhe   {ubi  sup.)^ 
EngUih       Lord  Alverstone,  C.J.  in  that  case  says :  "  And  from  that  office 
Permiiiing    ^^®  issued  the  coupons,  without  which  he  would  not  receive  any 
iwer  of  newi'  of  the  money  which  he  does  receive  " ;  and  Ghannell,  J.  says : 
is^iT^r^  "  What  is  done  here  is  that  there  is  an  office  in  this  country  from 
e.  lU)  M.  1^8.  ^hich  are  issued  newspapers  with  an  appendix  to  them  called 
conpons.     In  my  opinion  these  documents  are  an  essential  part 
of  the  system,  and  without  them  the  money  cannot  be  received/^ 
Those  words  precisely  apply  to  this  case.     [Lord  Alverstoke,  C.J. 
— Do  you  say  that  it  carries  you  to  this  extent,  that  any  paper 
putting  in  the  coupon  can  be  convicted  ?]     It  is  submitted  tihat  it 
does ;  if  the  evidence  raises  fairly  the  inference  of  fact  that  the 
paper  is  being  bought  for  the  sake  of  the  coupon.     Even  if  it  were 
shown  that  some  persons  bought  the  newspaper  for  the  joint  par- 
pose  of  reading  the  news,  and  getting  the  coupon,  that  would  not 
take  the  case  out  of  the  operation  of  the  section,  as  it  has  been  said 
more  than  once  that  the  office  need  not  be  exclusively  used  for  the 
prohibited  purpose  :  (see  the  judgment  of  Mathew,  J.  in  Hamsby 
V.  Raggett,  66  L.  T.  Rep.  21  \  (1892)  1  Q.  B.  20).     If  one  of  the 
purposes   is   the   carrying   on  of  this  forbidden  business   it  is 
enough.     It  is  suggested  that  this  case  differs  from  Stoddart  v. 
Hawke  {ubi  sup^  in  this,  that  there  is  here  no  suggestion  of 
agency;    but    here    there    was    an    agency,    and     Terry    did 
employ  the  appellant  as  his  agent  to  carry  on  this   system  in 
his  office,  and  the  appellant  does  everything  there  except  receive 
the  money.     The  phrase  *'  to  localise  his  business '^  goes  beyond 
the  judgments  in  the  House  of  Lords  in  the  Kempton  Park  case 
{ubi  sup.).     Lord  Holsbury  there  says  (1899)  A.  C.  at  p.  161) 
that  there  must  be  a  person  who,  although  neither  owner  nor 
occupier,  is  analogous  to  the  owner,  &c. ;  and  Smith,  L.  J.,  whose 
judgment   was   expressly   approved  and  adopted  by  the  Lord 
Chancellor,  points  out  the  nature  of  the  user :  (see  77  L.  T.  Rep. 
at  p.  13;  (1897)    2  Q.  B.  at   p.   276).     There  was   abundant 
evidence  on  which  the  magistrate  could  find  that  Terry  was  a 
person  using  the  office,  and  that  the  appellant  permitted  such 
user. 

Stutfield  in  reply. — ^The  question  really  is  whether  Terry  was 
using  the  office  at  all,  not  for  what  purpose  he  was  using  it, 
because  if  he  was  not  using  it  at  all  the  appellant  cannot  be 
convicted.     Using  is  a  different  thing  from  resorting  to  a  place. 
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and,  even  if  Terry  had  gone  to  the  office  personally,  that  would   Mackbkmb 
have  been  not  a  user  of  the  place^  but  a  resorting  to  it.      There      hawkb 

must  be  a  physical  user  either  by  the  person  himself  or  his  agent,        

and  a  user  by  a  person  who  is  in  control  of  the  office;  just  as        1902. 
resorting  means  a  physical  resorting:  (Reg.  v.  Brown,  18  Cox  0.  C.  ^   TT"      , 
81;  72  L.T.  Rep.  22;  (1895)  1  Q.  B.  119).     Here  the  betting     MtZ- 
business  was  not  the  appellant's ;  he  took  no  part  of  the  profits,   Umw  of  office 
and  the  very  utmost  that  can  be  said  is  that  he  was  assisting  to  carry    —Cat^^n^ 
on  the  business,  and  the  business  was  the  business  of  the  news-  q^  abroad 
paper :  {Reg.  v.  Cooke,  51  L.  T.  Rep.  21 ;  1 3  Q.  B.  Div.  377).  It  has  —AdveriUe' 
been  held  in  Stoddart  v.  Argus  Printing  Company  (85  L.  T.  Rep.      ^^t.*? 
110);  (1901)   2  K.  B.  470)  thab  these  advertisements  are  not  ^^^^U- 
illegal.     Homsby  v.  Raggett  {uhi  sup,),  it  is  submitted,  has  been    Pgrmitting 
overruled   by   the  Kempton   Park   case     {ubi    sup.).      Reg.   y.^erofnews- 
Sioddart  (19  Cox  C.  C.  587  ;  83  L.  T.  Rep.  538 ;  (1901)  1  K.  B.  '^^if^t. 
177)  was  also  referred  to.  c.  119,  w.  i,  8. 

Lord  Alvsrstone^  C.J. — This  is  one  of  four  cases  stated  by  a 
metropolitan  police  magistrate  under  the  Betting  Act,  1853. 
Three  of  them  to  a  large  extent  involve  the  same  point.  I  will 
deal  with  them  in  their  order,  indicating  so  far  as  is  necessary 
what  are  the  distinctive  features  of  one  from  the  other.  In  this 
case  the  magistrate  convicted  the  appellant  Mackenzie  on  two 
summonses  which  are  set  out  in  the  case,  for  permitting  the 
office  at  Bedford-street  to  be  used  by  Terry,  who  was  a  person 
using  the  same  for  the  prohibited  purposes,  and  for  opening, 
keepings  and  using  the  office  for  the  purpose  of  money  being 
there  received  by  or  on  behalf  of  Terry  for  the  like  consideration. 
The  facts  may  be  shortly  summarised  in  this  way.  At  that  office 
there  was  published  by  the  appellant  a  newspaper  which  was 
called  Football  Chat  and  Athletic  World,  and  which  contained  on 
the  last  page  that  which  is  called  an  advertisement :  '^  H.  T. 
Terry's,  Middelburg,  Holland,  Advertisement.  Football  Chat 
Football  Skill  Competition.^'  It  is  not  necessary  to  say  more 
about  the  competition  than  that  it  clearly  comes  within  the  class 
of  cases  held  to  be  illegal  in  many  decisions  in  which  these  ques- 
tions have  arisen.  The  coupon  was,  when  cut  out,  filled  up  and 
sent  with  money,  addressed  to  ^'Football  Ghat,  Middelburg, 
Holland."  There  were  certain  coupon  rules  from  which  it 
appeared  that  the  names  of  the  winners,  as  the  result  of  the 
competition,  would  be  advertised  in  the  paper  and  the  prizes 
remitted  on  a  certain  day,  and  everybody  claiming  to  be  a  prize 
winner  whose  name  did  not  appear  in  that  list  was  required  to 
send  in  a  remonstrance  or  claim  before  a  certain  duy.  Tho  sole 
address  was  said  to  be  *'  Football  Chat,  Middelburjr,  Holland,'' 
and  there  appears  below,  "  Printed  and  published  by  the  proprie- 
tors, Bedford  Publishing  Press,  at  23,  Bedford-street,  Strand." 
It  was  stated  before  the  magistrate — but  he  has  not  found  it  one 
way  or  the  other  as  a  matter  of  fact — that  the  appellant  had  no 
interest  in  the  competitions,  and  we  do  not  proceed  upon  any 
view  that  there  is  any  finding  upon  which  we  could  act  that  the 
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Mackenzie   competition  itself  was  on  behalf  of  the  appellant.     It  was  stated 
Hawkb      ^^^^   *^®   appellant   received   a   considerable  amount    more    for 

'      the    advertisements    than    the    ordinary    rate,    and    that    the 

1902.       moneys     were     remitted     to      Holland     and     were     returned, 
T"      ,  not,    of    course,    passing    through    the   hands    of    the    appel- 
hetting—     ^^^^  again.     Upon  that  state  of  facts  it  was  contended  for  the 
Vser  of  ojBHee  appellant  that  there  was  no  user  by  Terry  of  the  office  at  23, 
Zlf^r^*!_  Bedford-street,  for  an  illegal  purpose,  and  that,  if  there  were  no 
^O^eofrroad  ^^^^  ^Y  Terry,  there  could  be  no  permission  by  the  appellant 
— Advertise-  that  Terry  should  so  use  it.     I  think  it  is  extremely  important  to 
mentin      read  the  finding  of  the  magistrate,  and  to  see  what  it  amounts  to. 
tiewfmamw—  \J^^^  lordship  read  the  findings  of  the  magistrate  as  set  out  in  the 
Permitting    case,  and  proceeded]  :  It  is  scarcely  necessary  to  say  that  that 
user  of  news-  finding  of  the  office  being  opened  and  kept  for  the  purpose  of 
le^^l^icT  ^^^^  ^s®^  by  Terry,  and  of  Terry  using  the  office  for  the  purpose 
0. 119,  M.  1,  si.  of  these  competitions,  if  there  is  evidence  to  support  it,  brings  the 
case  within  one  or  more  previous  decisions.     It  is  said  by  counsel 
on  behalf  of  the  appellant  that  there  is  no  evidence  on  which  that 
finding  could  properly  be  supported,  because  all  that  was  done 
was  that  the  coupons  were  printed  and  sect  out  from  that  office. 
In  our  opinion  there  was  evidence  upon  which  the  magistrate 
■could  come  to  that  conclusion.     The  coupon,  and  the  receipt  of 
the  money  by  Terry  with  the  coupon,  is  really  of  the  essence  of 
the  scheme.     The  coupon  goes  out  in  order  that  the  person  may 
fill  it  up  and  may  send  it  to  Terry.     It  seems  to  us  that  that 
operation  carried  out  at  Bedford  Street,  where  the  paper  could  be 
obtained,  was  evidence  of  a  user  by  Terry  of  that  place  for  the 
carrying  out  of  an  essential  part  of  his  scheme,  and  therefore  we 
think  there  was  evidence  upon  which  the  magistrate  could  rightly 
find  that  Terry  himself  used  this  office,  and  that  the  appellant 
permitted  Terry  so  to  use  it.     It  is  to  be  noticed  that  there  is  no 
finding   here  of  what  I  may  call  any  independent   newspaper 
undertaking;  and,  if  it  were  an  independent  newspaper  under- 
taking, it  is  difficult  to  understand  why  the  money  should  be  sent 
to  Football  Ghat  at  Middelburg,  and  why  the  competition  should 
be  spoken  of  as  "  Football  Chat  Football  Skill  Competition."     If 
it  were  a  mere  case  of  an  ordinary  innocent  advertisement,  a  very 
-different  state  of  things  would  prevail.     I  have  only  to  add  with 
reference  to  this  case  that  in  the  previous  case  of  Stoddart  v. 
Hawke  {tibisup.)  we  decided  that  the  money  need  not  be  received 
at  the  place.     The  substantial  finding  that  we  there  pointed  out, 
and  I  repeat  again,  to  be  material,  is  that  the  place  is  used  as  a 
part  of  the  essential  machinery  for  the  receipt  of  the  money  for 
the  ille^^al  purpose.     Holding,  as  I  do,  that  the  findings  of  facts 
by  the  magistrate  in  this  case  could  be  justified  by  the  evidence, 
I  think  he  has  come  to  a  right  conclusion,  and  that  this  appeal 
must  be  dismissed. 

Daeling,  J. — I  am  of  the  same  opinion.  It  appears  to  me  to 
be  found  by  the  magistrate,  and  upon  evidence  which  cannot  be 
disputed,  that  the  appellant  permitted  Terry,  who  had  the  office 
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at  Middelbarg  in  Holland^  to  advertise  in  the  paper  Football  Chat,   Mackbnzui 
and  in  that  paper  to  issue  the  coupons  which  were  procured  at  *• 

the  oflBce   of   the   newspaper.     Counsel   for  the   appellant   has        

argued  that  this  sheet  of  Football  Chat  was  nothing  but  an  adver-        1902. 
tisement.     He  spoke  of  it  as  an  advertise  ment^  and  as  though  all        -; — 
we  were  dealing  with  was  an  advertisement  in  the  newspaper  as     5^^^ 
to  where  one  might  go  and  get  some  information  as  to  betting.  User  of  ofice 
But  it  is  to  be  noticed  that  the  real  thing  that  was  issued  was     —Coupon 
much  more  than  an  advertisement.     What  was  issued  there  was  ^?!^***,!^T 
tne  series  of  coupons.     They  were  issued  as  a  part  of  the  paper^  —Advertise- 
but  none  the  less  they  were  coupons  which  people  used  for  the      ment  in 
I         purpose  of  betting ;  and  the  coupons  that  were  issued  from  that      -Bn^^w^^ 
olBBce  of  Football  Chat  were  a  part  of  the  machinery  by  which    Permitting 
Terry  carried  on  the  business  of  betting  with  people  who  affected  tuar  of  news. 
I         to  choose,  according  to  his  system,  what  football  clubs  would  fg^S^T 
I         win  certain  matches.     When  we  have  to   consider  whether  i^^  c.ii9  ss,l  i, 
i         used  the  place  for  the  purpose  of  betting  with  persons,  clearly 
Terry  used  the  newspaper  for  those  purposes,  and  the  newspaper 
I         was  published  at  the  office  of  Football  Chat,  and  issued  therefrom 
with  the  coupons  attached.     That  possibly  might  alone  be  enough 
to  bring  this  office  within  the  statute.     It  is  not  necessary  to 
decide  that  in  this  case,  and  I  will  not  say  whether  I  think  it 
would  be  enough  to  bring  it  within  the  statute  or  not.     I  do  not 
affect  to  decide  that,  and  it  is  not  necessary  to  do  so,  because  the 
mogistrate  has  here  found  that  the  appellant  permitted  the  user 
'         of  the  office  by  Terry,  and  that  he  opened  and  kept  the  office  for 
the  purpose  of  such  user  by  Terry,  and  that  he  derived  a  profit 
from  it ;  that  he  charged  considerably  more  than  he  charged  for 
ordinary  advertisements ;  he  charged  Terry  for  the  privilege  of 
putting  these  coupons  into  his  paper  considerably  more  than  the 
ordinary  charge.      That  being  so,  it  seems  to  me  that  Terry  did 
use  this  office  for  an  illegal  purpose  within  the  meaning  of  this 
Betting  Act,  and  that  he  used  it  by  the  permission  of  the  appel- 
lant in  the  way  which  has  been  pointed  out,  and  that  therefore 
the  appellant  was  also  guilty  within  the  Act  for  permitting  the 
illegal  thing  to  be  done,  which  illegal  thing  Terry  did.     There- 
fore I  am  also  of  the* same  opinion  as  my  Lord. 

Chamnkll,  J. — I  agree.  I  also  wish  to  say  that  I  found  my 
judgment  entirely  on  the  finding  in  this  case,  which  I  think  is  a 
finding  absolutely  justified,  and  I  have  not  the  slightest  doubt 
that  it  is  absolutely  true,  that  this  office  was  opened  and  kept  by 
the  appellant  Mackenzie  for  the  express  purpose  of  this  thing 
being  done.  The  whole  object  of  this  paper  called  Football  Chat 
and  Athletic  World  beyond  all  doubt  was  for  the  purpose  of 
working  this  competition  and  scheme.  The  magistrate  has 
found  that,  and,  as  he  has  found  that,  it  seems  to  me  that  it  brings 
the  case  absolutely  and  entirely  within  our  previous  decision  in 
the  case  of  Stoddart  r.  Hawke  {ubi  sup.).  If  it  had  not  been  for 
that  finding  I  should  have  had  some  difficulty,  because  I  think 
the  argument  for  the  appellant  was  right  to  a  considerable  extent 


314  CRIMINAL  LAUr   CASES. 

llACKSNzn  -—namely^  that  there  mnst  be  something  like  a  physical  aser  of 
„  ^-  the  office.     The  whole  object  of  this  Betting  Act  of  1853  is  to 

'      prohibit  betting  offices  within  the  meaning  which  the  Legislature 

1902.        pat  on  that  word  ;  and  it  is  necessary  that  a  person  to  be  held 
■;  liable  for  using  the  place  must  be  a  person  who  uses  it  either  in 

MHng^    the  character  of  owner,  keeper,  or  manager,  or  conductor  of  the 
User  of  office  business.     If  he  is  a  person  who  has  not  that  character,  then  he 
"Coupon     must  be  some  other  person  who  is  analogous  to  and  is  of  the 
^O^e  a^ad  Same  genus  as  the  owner,  keeper,  and  occupier,  as  we  see  by  one 
—Advertiee^  portion  of  the  judgment  of  the  Lord  Chancellor  (Lord  Halsbury) 
mentin      in  Powell  V.  Kempton  Park  Racecourse  Company  {ubisupJ).    It 
iwwwoper—  J^^st  be  the  use  by  some  person  having  some  kind  of  dominion  or 
Permitting    control  over  the  place,  or  conducting  his  business  there.     Con- 
ueerof  news-  sequently,  if  this  really  were  the  case  of  two  independent  per- 
l^JY/ricT  s^"s>  ^°®  carrying  on  a  newspaper  and  the  other  having  a  scheme 
c.  119,  M.1,3.  for  receiving  money  by  himself  in  Holland  which  he  desired  to 
advertise,  and  if  this  were  a  bond  fide  advertisement  in  a  bond  fide 
newspaper,  I  should  think  that  the  mere  use  of  the  newspaper 
was  not  the  use  of  the  office  of  the  newspaper  within  the  mean- 
ing of  this  statute.     But  on  the  findings,  which,  as  I  have  said,, 
are  perfectly  justified,  that  question  does  not  really  arise,  and  I 
therefore  agree  in  dismissing  this  appeal. 

Appeal  dismisaed. 
Solicitor  for  the  appellant,  Edward  M,  Lazarus. 
Solicitors  for  the  respondent,  Malhin  and  Co, 
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Friday,  April  25, 1902. 

(Before  Lord  Alvekstonb,  C.J.,  Dablinq  and  Channkll,  JJ.) 

Hawkb  v.  Mackenzie  (Nob.  1  and  2).  (a) 

G  amivg — Office  used  for  betting — Persons  not  resorting  physically} 
for    that    purpose  >— Coupon     competition  —  Advertisement  — 
Betting  Act,  1853  (16  ^  17  Vict.  c.  119),  ss.  1,  7— Betting  Ady 
1874(37  Vict.c.\h),s.Z  (1). 

M.  was  the  proprietor  of  a  sporting  newspaper  published  in 
B.'Street,  London.  T.,  who  resided  abroad,  published  in  M.'s 
newspaper  advertisements  of  certain  illegal  coupon  competitions^ 
earned  on  by  T.     The  only  personal  use  T.  made  of  the  office 

(a)  Reported  by  J.  Akdbew  Strahan,  Esq.,  BarriBter-at-Law. 
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of  the  newspaper  was  by  occasionally  calling  there ;  the  remit'      Hawkb 
tances  for   the   competitions   were  sent   direct   to   him  at   his  i*^^^' 
residence  abroad ;  and  the  only  payment  M.  received  was  pay-  (^os.  1  and 
mentfor  the  advertisements  and  for  the  lists  of  winners  in  the         2). 
competitions,  T^ 

Held,  that  the  office  in  B.-street  wa^  kept  by  M.  for  the  purpose        ' 

of  '^making   bets  and  wagers  in  manner  aforesaid^'   ucithin   Qaming and 
sect.  7  of  the  Betting  Act,  1853,  and  that  these  words  do  not  '^'^X^i^JT 
apply   merely  to  the  making  of  bets  and  wagers  by  persons     pSJ^.ii 
physically  resorting  to  the  office,  but  to  all  the  modes  of  gambling    remrting— 
referred  to  in  sect.  1  of  that  Act.  Qoupon 

M.  also  published  in  his  paper  advertisements  in  which  J.  0'  R.  ^j^^^^ii^^t 
and  others  offered  to  send  advice  as  to  the  coupon  competitions    — le  ^17 
on  application  to  them  at  their  respective  addresses.  Vict.e.  119, 

Held,  that  M.  was  guilty  of  a  breach  of  sect.  S  (1)  of  the  Betting  ^^  y\^^*  J'^^ 
Act,  ]874,  which  forbids  under  a  penalty  the  publication  of  an*    ».  8  (i). 
advertisement  whereby  it  is  made  to  appear  that  any  person 
will  on  application  give  information  or  advice  with  respect  to 
any  bet  or  wager  or  any  event  or  contingency  mentioned  in  the 
Betting  Act,  1853. 

Reg.  V.  Stoddart  (19  Cox  C.  C.  587  ;  83  L.  T.  Rep.  538 ;  (1901) 

1  K.  B.  177)  approved. 

Stoddart  v.  Argus  Printing  Company  (85  L.  T.  Rep.  110;  (1901) 

2  K.  B.  470)  dissented  from. 

Hawke  v.  Macksvzie  (No.  1). 

A  PPEAL  by  case  stated  from  the  decision  of  Marsham,  Esq., 
-^•^    a  metropolitan  magistrate. 

An  information  was  preferred  by  John  Hawke,  the  appellant, 
mider  sect.  7  of  the  Betting  Act,  1853  (16  &  17  Vict.  c.  119) 
against  Donald  Mackenzie,  the  respondent,  for  that  he  being 
the  occupier  of  a  certain  office  or  place — to  wit,  an  office  or 

{lace  situate  at  23,  Bedford-street,  Strand,  in  the  county  of 
jondon — did  on  the  12th  day  of  November,  1901,  unlawfully 
cause  certain  advertisement  to  be  published  whereby  it  appeared 
that  the  said  office  or  place  was  opened,  kept,  or  used  for  the 
purpose  of  making  bets  or  wagers. 

The  Betting  Act,  1853  (16  &  17  Vict.  c.  119)  : 

Sect  7.  Any  person  exhibiting  or  publishing  or  causing  to  be  exhibited  or  pub* 
lished  any  placard,  handbill,  cai^,  "writing,  sign,  or  adyertisement  whereby  it  shall 
bs  made  to  appear  that  any  hoase,  c£Sce,  room,  or  place  is  opened,  kept,  or  used  for 
the  purpose  of  making  bets  or  wagers  in  manner  aforesaid  or  for  the  purpose  of 
exhibiting  lists  for  betting  or  with  intent  to  induce  any  person  to  resort  to  such 
house,  ofice,  room,  or  place  for  the  purpose  of  making  bets  or  wagers  in  manner 
aforesaid,  or  any  person  who  on  behalf  of  the  owner  or  occupier  of  any  such  house, 
office,  room,  or  place  or  person  using  the  same  shall  invite  other  persons  to  resort 
thereto  for  the  purpose  of  making  bets  or  wagers  in  the  manner  aforesaid,  shall  upon 
aunmary  eonyiction  thereof  before  two  justices  of  the  peace  forfeit  and  pay  a  sum 
not  exeeieding  801.,  and  may  be  further  adjudged  by  such  justices  to  pay  such  oo8t« 
attending  such  eonyiction  as  to  the  said  justices  shall  seem  reasonable,  and  on  the 
nonpayment  of  such  penalty  and  costs  or  in  the  first  instance  if  to  such  justices  it 
ihsU  seem  fit  may  be  committed  to  the  common  gaol  or  house  of  correction  with  or 
without  hard  labour  for  any  term  not  exceeding  two  calendar  months. 
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Hawkh  At   the   respective   hearings   on   the   5th    and   7th   days   of 

„    ^*  December,  1901,  the  summons  on  the  above  information  was 

<No8.  1  AND  heard,  and  the  following  facts  were  proved  or  admitted : — 

2).  On  the  date  specified  the  respondent  was  occupier  of  the  office 

"~        in  Bedford-street  and  also  the  registered  proprietor  of  a  news- 

.'        paper  called  Football  Chat  and  Athletic  World.,     The  office  was 

Oaming  and  the  principal  One  at  which  Football  Ghat  was  published  and  the 
hetUng—Uaer  business  of  that  newspaper  conducted. 

''^ph^H^ai''       ^  ^^Py  of  Football  Ghat  dated  the  12th  day  of  November, 
resoriing—    1901,  was  put  in  evidence  at  the  hearing^  as  was  also  one  of 
Covpon      its   posters  for  the  12th  day  of  November,  1901.      The  copy 
tldi^r^emffnt  contained  an  advertisement  of  a  football  coupon  competition^ 
—16  f  17     and  was  procnrable  at  the  office  by  intending  competitors.     A 
Vict.c.  119,   copy  of  Football  Chat  for  the  12th  day  of  November,  1901,  was 
v'l'^  15  *^^^®^®^  *o  ^^^^  case,  as  was  also  the  poster  given  in  evidence. 
s  3  (1).     '      ^11  *^®  coupons  filled  up  and  dispatched  by  the  competitors, 
together  with  the  remittances  accompanying,  were,  in  accordance 
with  the  instructions  in  the  advertisements,  addressed  to  "  Foot- 
ball Chat,  Middelburg,  Holland,'^  and  remittances  were  to  be 
made  payable  to  H.  T.  Terry. 

The  respondent  stated  in  evidence  that  H.  T.  Terry  was  the 
sole  promoter  of  the  competitions,  and  that  H.  T.  Terry  received 
all  the  money  sent  by  competitors  in  respect  thereof,  and  all  the 
profits  derived  from  them  belonged  to  H.  T.  Terry. 

The  respondent  swore  he  had  no  interest  in  the  competitions 
or  the  profits  thereof  except  moneys  received  from  advertising 
them  in  the  newspaper,  which  moneys  amounted  to  about  27Z. 
in  each  issue  of  Football  Chat,  and  also  the  moneys  arising  from 
the  periodical  publication  in  Football  Ghat  of  the  list  of  prize 
winners,  the  number  of  which  varied  from  time  to  time^  the 
insertion  of  such  lists  being  paid  for  at  the  same  rate  as 
the  advertisements.  H.  T.  Terry  made  personal  use  of  the  office 
by  occasionally  calling  there. 

It  was  proved  that  the  competitions  for  which  the  money  was 
received  were  in  respect  of  football  matches,  and  that  they  were 
described  in  Football  Chat  as  "Football  Chat  Football  Skill  Com- 
petitions,'' and  that  the  address  in  Holland  was  given  as  "  Football 
Chat,  Middelburg,  Holland.'' 

Upon  the  above  facts,  counsel  for  the  appellant  contended  that 
the  decision  of  the  Divisional  Court  in  the  case  of  Stoddart  v. 
Argus  Printing  Company  (85  L.  T.  Rep.  110;  (1901)  2  K.  B. 
470)  was  not  fully  argued  as  both  parties  had  the  same  interest^ 
and  that  it  was  inconsistent  with  the  opinions  expressed  by 
several  of  the  judges  in  the  case  of  Reg.  v.  Stoddart  (88  L.  T. 
Rep.  588;  (1901)  1  K.  B.  177)  in  the  Court  for  Crown  Cases 
Reserved,  and  that,  as  this  latter  Court  was  the  superior  one^  the 
magistrate  would  be  bound  by  its  decision  rather  than  that  of  the 
Divisional  Court. 

Counsel  for  the  respondent  contended  that  the  office  was  not 
opened,  kept,  or  used  for  the  purpose  of  H.  T.  Terry  making  bets 
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or  wagers  in  manner  prohibited  by  the  Act ;  that  the  respondent      Hawkb 
did  not  advertise  the  ofiBce  as  being  so  opened^  kept,  or  used ;   ^^    ^* 
and  that  the  decision  in  Stoddart  y.  Argus  Printing  Company  (j^^^  i  ^2n> 
(«up.)  would  be  binding  on  the  magistrate  as  it  was  later  in  time         2). 
thm  that  in  Reg.  v.  Stoddart  (sup,).  ~~ 

The  following  cases  were  also  referred  to  before  the  learned        ^' 

magistrate:  Cox  t.  Andrews  (12  Q.  B.  Div.  126],  Reg,  y.  Broivn  Qomi/ngand 
(72  L.  T.  Rep.  22 ;  (1895)  1  Q.  B.  119),  and  Stoddart  y.  Hawke  betti^-u^ 
(18  Times  L.  Rep.  23).  'ViXi 

JJ.  Avory,  K.C.   {Mackay  with  him)  for  the  appellant. — The   retorting— 
point  in  this  case  is  as  to  the  extent  of  sect.  7  of  the  Betting  Act,      Cwpcn 
1853.     The  learned  magistrate,  following  the  decision  of  Philli-  2lS^ 
more,  J.  in  Stoddart  v.  Argus  Printing  Company  {sup.),  has  held    _is  ^  17 
that  that  section  applies  to  advertisements  of  places  kept  for  the    ^«^-  c.  119, 
purpose  of  betting  with  persons  physically  resorting  thereto.    We  ^^  y^*  *^  'j- 
contend  that  this  decision  is  wrong,  and  that  sect.  7  applies  to      «.  3(1).  ' 
advertisements  of  houses  kept  for  any  of  the  purposes  mentioned 
in  sects.  1  and  3  of  the  Act.     There  is  no  reason  for  the  restric- 
tion placed  upon  sect.  7  by  Phillimore,  J.  as  far  as  the  mischief 
against  which  the  Betting  Acts  are  directed  is  concerned.     The 
only  ground  given  is  that  sect.  7  refers  only  to  houses  "  kept  for 
the  purpose  of  making  bets  or  wagers/^  but  in  Reg.  v.  Stoddart 
[sup.)  several  of  the  learned  judges  held  that  the  receiving  of 
money  ''as  or  for  the  consideration  for  an  assurance,  under- 
taking, promise,  or  agreement  "  to  pay  money  "  on  the  event  or 
contingency  of  or  relating  to ''  a  game  comes  within  the  meaning 
of  betting  as  used  in  sect.  2,  and,  if  so,  then  the  advertisement 
here  must  be  an  advertisement  of  betting  within  the  Act.  More- 
over, the  case  of  Stoddart  v.  Argus  Printing  Company  (sup.)  was 
a  friendly  if  not  collusive  action.     Both  parties  wished  to  get  the 
judgment  they  did  in  fact  get. 

Stutfield  (C.  W.  Mathews  with  him)  for  the  respondent. — The 
words  of  sect.  7  are  "  for  the  purpose  of  making  bets  or  wagers.*^ 
Now,  these  words  are  used  only  in  the  first  part  of  sect.  1,  which 
deals  with  betting  by  persons  resorting  to  the  place  in  question. 
It  is  a  natural  construction  to  read  these  words  in  sect.  7  in  the 
sense  and  only  in  the  sense  in  which  they  are  used  in  sect.  1.  As 
to£ejr.  V.  Stoddart  (sup,),  the  observations  made  by  two  of  the 
learned  judges  in  that  case  were  merely  obiter  dicta,  and,  since 
Stoddart  v.  Argus  Printing  Company  (sup,)  is  a  specific  decision 
on  this  point  given  since  those  observations  were  made,  it  must,  it 
is  submitted,  be  taken  as  overruling  them.  No  doubt  Stoddart  v. 
Argus  Printing  Company  {sup.)  was  a  friendly  action,  but  it  was 
not  collusive  in  the  sense  that  the  arguments  of  both  sides  were 
directed  to  securing  the  decision  desired.  The  point  was  fully 
argued,  and,  as  the  report  shows,  the  attention  of  the  judge  was 
drawn  to  Reg.  v.  Stoddart  {sup.).  Further,  this  oflSce  was  not  in 
fact  used  for  purposes  of  betting  of  any  kind.  The  coupons  and 
the  money  were  all  sent,  not  to  it,  but  to  Holland. 

Avory,  K.C.   in   reply. — The   coupons  were  obtained  at  the 
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Hawkb      respondent's  office.     Practically  the  whole  paper  is  an  advertise- 

^^  ^-  ment  of  betting,  and  published  for  the  purpose  of  betting.     The 

(No8.  1  AND  Court  will  note  that  in  sect.  11  of  the  Act  the  only  words  used 

2).  are  "  betting  house/'  so  that,  if  the  respondent  is  right,  it,  too, 

~~        is  limited  to  houses  kept  for  the  purpose  of  betting  with  persons 

'        physically  resorting  to  them. 

Oaming  and        [As  the  facts  and  points  of  law  in  the  following  case  were  in 

^*''**^"25j^  many  respects   identical  with   those  in   the   above,  the   Court 

p^fieai  ^  directed  that  it  should  be  argued  before  they  delivered  judg- 

resorting--     ment.] 
Coupon 
competition — 

^^Yn'''  Hawkb  v.  Mackenzie  (No.  2). 

Viet,  c.  119,       Appeal  by  case  stated  from  the  decision  of  Marsham,  Esq.,  a 

87  Fii:  c/i5,  ™®*rop<?li^^  °^^^^^^  .,,....,, 

8.  3  (1).  Two  mformations  were  preferred  by  John  Hawke,  the  appel- 

lant, under  sect.  3  (1)  oE  the  Betting  Act,  1874  (87  Vict, 
c.  15)  for  that  he  did  on  the  12th  day  of  November,  1901,  unlaw* 
fully  cause  two  certain  advertisements  to  be  published  whereby 
it  appeared  that  J.  O'Reilly,  of  56,  Chatham-road,  Rock  Ferry, 
Cheshire,  and  J.  Taylor,  of  46a,  Market-street,  Manchester, 
respectively  would  on  application  give  information  for  the  purpose 
of  or  with  respect  to  certain  bets,  wagers,  events,  or  contingencies 
mentioned  in  the  Betting  Act,  1874. 

At  the  respective  hearings  on  the  5th  anc^  7  th  days  of 
December,  1901,  the  summonses  on  the  above  informations  were 
heard,  and  the  following  facts  were  proved  or  admitted  : — 

On  the  date  specified,  the  respondent  was  the  occupier  of  an 
office,  23,  Bedford- street,  and  also  registered  proprietor  of  a 
newspaper  called  Football  Chat  and  Athletic  World.  The  office 
was  the  principal  one  at  which  the  newspaper  was  published  and 
the  business  thereof  conducted. 

A  copy  of  the  newspaper,  dated  the  12th  day  of  November, 
1901,  was  put  in  evidence  at  the  hearing.  The  copy  contained 
advertisements  whereby  it  appeared  that  J.  O'Bieilly  and  J. 
Taylor  respectively  would  on  application  give  information  with 
respect  to  certain  bets,  wagers,  events,  or  contingencies  with 
respect  to  the  game  of  football.  A  copy  of  the  newspaper  for  the 
12th  day  of  November,  1901,  was  annexed  to  this  case. 

Upon  the  above  facts,  counsel  for  the  appellant  contended 
that  the  decision  of  the  Divisional  Court  in  the  case  of  Stoddart 
V.  Argua  Printing  Company  («tfp.)  was  not  fully  argued,  as  both 
parties  had  the  same  intiorest,  and  that  it  was  inconsistent  with 
the  opinions  expressed  by  some  of  the  judges  in  the  case  of  Reg. 
Y.  Stoddart  («ifp.)  in  the  Court  for  Crown  Cases  Reserved,  and 
that,  as  this  latter  Court  was  the  superior  one,  the  magistrate 
would  be  bound  by  its  decision  rather  than  that  of  the  Divisional 
Court;  and,  further,  that  the  decision  in  Stoddart  v.  Argus 
Printing  Company  {sup,)  did  not  itself  apply  to  advertisements 
such  as  those  of  O'Reilly  and  Taylor. 
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Counsel  for  the  respondent  contended :  (1)  That  the  advertise- 
ments did  not  relate  to  information  to  be  given  for  the  purpose  ^• 
of  wagers  to  be  made  in  any  house  or  place  prohibited  by  16  &  17  (No8.*1^and 
Vict.  c.  119.     (2)  That  the  decision  in  Stoddart  v.  Argus  Print-          2). 
ing  Company  {sup.)  would  be  binding  on  the  magistrate  as  it  was 
later  in  time  than  that  of  Beg.  v.  Stoddart  {sup.). 

Upon  the  facts   as  proved  and  stated  in  other  special  cases  Qaming  and 
now  being  stated  to  the  magistrate  with  reference  to  decisions  l>6«tny— Ui.er 
given  by  himself  at  the  same  hearing  on  other  informations^  the   ^^  ^t^^i^ 
magistrate  held  that  the  office,  83^  Bedford-street^  was  used  by   rtLriing-- . 
H.  T.  Terry  (a  person  referred  to  in  the  other  special  cases)  for      Coupon 
tie  purpose  of  money  being  received  by  him  as  the  consideration  ^f?!^****^'^ 
for  his  promise  to  pay  money  on  the  events  of  football  matches ;    __ie  ^17 
and  the  magistrate   further   found  that    the   respondent  per-    Vict.  e.  119, 
mitted  the  user  by  H.  T,  Terry,  and  that  the  respondent  opened      *'\  ^'  ^ » 
and  kept  the  office  for  the  purpose  of  such  user  by  H.  T.  Terry,      ,  *8  '^^y    * 
but  the  magistrate  was  of  opinion  that  the  case  of  Stoddart  v. 
Argus  Printing  Company  {sup.)  did  apply  to  all  the  advertise- 
ments in  question,  and  he  dismissed  the  summonses. 

The  Betting  Act,  1874  (87  Vict.  c.l5) : 

Saet.  a.  Where  any  letter,  cironUr,  telegram,  placard,  handbill,  card,  or  advertise, 
ment  laeent,  exhibited,  or  published  (1)  whereby  it  is  made  to  appear  that  any  person, 
either  in  the  United  Kingdom  or  elsewhere,  will  on  application  give  information  or 
adrice  for  the  parpose  of  or  with  respect  to  any  each  bet  or  wager  or  any  such  event 
or  eoBtingency  as  is  mentioned  in  the  principal  Act  (16  ft  17  Vict,  c  11 9)  or  will 
make  on  behalf  of  any  other  person  any  such  bet  or  wager  as  is  mentioned  in  the 
principal  Act  .  .  .  every  person  sending,  exhibiting,  or  publishing  or  causing 
the  same  to  be  sent,  exhibited,  or  published  shall  be  subject  to  the  penalties  provided 
in  the  7th  seetion  of  the  principal  Act  with  respect  to  offences  under  that  section. 

Avory,  K.C.  {Mackay  with  him)  for  the  appellant. — Two 
points  arise  in  this  case.  The  first  is  whether  the  aidvertisements 
here  in  question  are  advertisements  within  sect.  3  (1)  of  the 
Betting  Act,  1874.  On  this  point  the  respondents  rely  upon 
Cox  V.  Andrews  {sup.).  There  all  that  the  Court  held  was 
that  where  a  newspaper  publishes  an  advertisement  to  the  effect 
that  the  advertiser  will  give  information  for  the  purpose  of 
betting,  without  itself  affording  any  facilities  to  persons  desirous 
of  taking  advantage  of  the  advertisement,  there  is  no  evidence 
that  there  is  any  house  or  place  used  for  the  purpose  of  betting. 
Here,  however,  the  newspaper  did  give  facilities  for  taking 
advantage  of  the  advertisement.  The  newspaper  contained  the 
coupons  which  were  to  be  filled  up  in  connection  with  the  betting 
and  were  published  at  the  respondent's  office.  The  second  point 
is  whether  sect.  1  (3)  applies  only  to  advertisements  of  houses  or 
places  to  which  persons  physically  resort  for  the  purpose  of 
betting,  or  whether  it  refers  to  houses  kept  for  all  the  purposes 
referred  to  in  sect,  1  of  the  principal  Act.  In  Stoddart  v. 
Argus  Printing  Company  {sup.)  Phillimore,  J.  has  held  that 
i>ect.  7  of  the  principal  Act  applies  only  to  houses  of  the  former 
kind,  and,  if  this  be  correct,  then  sect.  1  (3)  of  the  Act  of  1874, 
which  is  to  be  read  with  the  principal  Act,  is  similarly  restricted 
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in  its  operation.     But  this  decision  is  contrary  to  the  opinions 
expressed  in  Beg.  y.  Stoddart  (sup.),  and^  as  the  latter  decision 
(NoaTVlm  18  o^©  of  *te  Court  for  Crown  Cases  Reserved,  it  should  prevail. 
2).  Stutfiehi  (C.  W,  Matthews  with  him)  for  the  respondent. — ^It 

"TTT        was  not  shown  at  the  hearing  that  the  advertisements  referred 

^'       to  the  competitions  for  which  coupons  were  provided   by  the 

Gaming  and  newspaper.     Even  if  this  had  been  shown,  I  submit  that  Oox  y. 

^^*1^^N^  -4iuiret(;«  {aup.)  would  apply.      Though  the  coupons  may  have 

phy^l^  been  supplied  from  the  respondent's   office,   he    afforded   no 

retarting^    facilities  for  carrying    out  betting  transactions   there.      The 

Coupon      coupons  once  filled  up  were  not  sent  to  the  office,  but  to  Holland. 

Jjl^^i^ment  ^  ^^^^^^y  further,  that  the  decision  of  Phillimore,  J.  in  Stoddart 

—16  4"  17     V.   Argus  Printing   Company    {sup.)    is   right.      The   opiniona 

Vict.  e.  119,   expressed  in  Reg.  v.  Stoddart  {sup.)  were  only  obiter  dicta,  and, 

87  FicV  J  15   moreover,   Stoddart  v.  Argus  Printing   Company    {sup.)    was 

f.8  (i).  '  decided  since  Reg  v.  Stoddart  {sup.),  and  therefore  any  opinions 

expressed  by  the  learned  judges  in  deciding  the  latter  case  must 

be  taken  to  be  overruled  by  it. 

Lord  Alvebstone,  C.J. — These  two  appeals  involve  the  same 

?oint,  although  the  summonses  were  under  different  sections, 
'he  first  summons  was  a  summons  under  the  7th  sect,  of  the 
Act  of  1858,  that  Mackenzie,  being  the  occupier  of  a  certain 
office,  did  unlawfully  cause  certain  advertisements  to  be  pub- 
lished whereby  it  appeared  that  the  said  office  was  kept  and  used 
for  the  purpose  of  making  certain  bets  or  wagers,  against  the 
form  of  the  statute.  The  second  case  was  framed  on  the  Ist 
sub-section  of  the  3rd  section  of  the  Amendment  Act  of  1874, 
which  provides  that  ^' where  any  letter,  circular,  telegram,  placard, 
handbill,  card,  or  advertisement  is  sent,  exhibited,  or  published 
(1)  whereby  it  is  made  to  appear  that  any  person,  either  in  the 
United  Kingdom  or  elsewhere,  will  on  application  give  informa- 
tion  or  advice  for  the  purpose  of  or  with  respect  to  any  such  bet 
or  wager  or  any  such  event  or  contingency,"  and  so  on.  The 
learned  magistrate  practically  recapitulates,  upon  the  summons 
for  the  issue  of  the  advertisement  and  also  in  respect  of  the 
offence  under  the  Act  of  1874,  what  he  has  found  with  regard 
to  the  case  we  have  jost  disposed  of  {Mackenzie  v.  Hawke).  He 
repeats,  in  fact,  that  Terry  was  using  this  place  for  the  purpose,, 
and  would  have  come  to  the  conclusion  that,  so  far  as  that  ingre- 
dient of  the  case  was  concerned,  that  was  sufficient  evidence  for 
him  to  act,  but  be  considered  that  he  was  bound  by  the  case  of 
Stoddart  v.  Argus  Printing  Company  {sup.),  which  was  a  judg- 
ment of  my  learned  brother  Phillimore,  J.  and  my  learned  brother 
Gainsford  Bruce,  J.  Before  that  case  was  argued,  the  matter 
was  considered  in  the  Court  for  Crown  Cases  Reserved  in  Reg. 
V.  Stoddart  {sup.).  It  is  contended,  and  I  think  rightly  con- 
tended, that  the  principle  and  ground  of  the  decision  in  this 
case  in  the  Court  for  Crown  Cases  Reserved  is  inconsistent  "with 
the  view  taken  by  Bruce  and  Phillimore,  JJ.  It  depends  on  the 
language  of  the  Act  of  1853.     Sect.  7  provides:   [Reads  it]. 
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Now^  in  an  action  brought  by  Stoddart  against  the  Argas  Print-      Hawks 
ing  Company  in  connection  with  the  printing  of  these  advertise-   ^    ^' 
ments^    it    was    contended    before    my    brothers     Brace    and  ^^g.  i  and 
Phillimore  that  the  contract  was  not   illegal,  because  sect.  7         2). 
only  meant  to  refer  to  advertisements  in  respect  of  what  has 
been  called  the  first  branch  of  sect.  1 .     All  I  say  is  this^  looking 
to  what  was  decided  in  the  case  of  Reg.  ▼.  8todda/rt  {sup.)  and  to  Oaming  and 
the  ground  of  the  judgment  there,  and  to  the  ground  of  the  ^'*i^*"^Jf* 
judgment  given  by  my  brother  Wills,  I  certainly  cannot  think  that      pfylicai  ^ 
sect.  7  is  so  confined.     I  think  the  language  of  sect.  7  is  incon-    resorting^ 
sistent  with  its  being  confined  solely  to  the  case  of  betting  by      Coupon 
persons  who  resort  to  the  place,  and  I  think  the  attempt  that  2SwHiMwi!in^ 
was  there  made  to  confine  the  meaning  of  sect.  1  to  the  more    — le^^i? 
narrow  construction  based  on  sect.  7  to  a  certain  extent  shows    Vict.c.  119, 
the    inconsistency   of   the  view  that  sect.  7  is  to  be  confined  gy"^J»  J  *^g 
to  the  first  part  of  sect.  1.     It  seems  to  me  that,  having  enumera-      «  s'^i). 
ted  the  main  and  principal  offence  in  sect.  1,  in  dealing  with  the 
subordinate  offence  in  sect.  7,  they  have  said  enough  in  sect.  7  to 
indicate  that  they  are  referring  to  the  transaction  referred  to  in 
sect.   1,  and   it  would  certainly  serve  no  usofnl  purpose,  nor 
ought  we  to  adopt  a  mode  of  construction  that  would  cut  down 
fiect.   7   to   the  limited  case  referred   to   in   the  judgment  in 
Stoddart  v.  Argus  Printing  Company  {sup.),  the  mischief  of  the 
evil  aimed  at  by  the  statute  certainly  being  as  great  in  one  case 
as  in  the  other.     I  do  not  wish  to  say  too  much  on  the  Argus 
case  having  been  what  is  called  a  friendly  case.     It  certainly 
does  not  seem  to  have  been  argued  on  the  part  of  the  defendants 
as  strenuously  as  it  might  have  been  argued  if  the  parties  had 
been  hostile,  but  I  think  in  such  a  matter  as  this,  if  the  two  cases 
are  inconsistent,  as  to  a  certain  extent  they  are,  we  must  in  this 
case  follow  the  decision  in  the  Court  for  Crown  Cases  Reserved, 
and  we  must  treat  that  for  the  purposes  of  these  proceedings  as 
being  the  authority  by  which  we  are  bound.     Now,  the  same 
point  arises  with  regard  to  the  third  case — that  is  to  say,  the 
summons  under  sect.  3  of  the  Act  of  1 874  with  a  slight  addition 
to  which  I  must  refer.     There  the  learned  magistrate,  having 
again  stated  the  facts  in  reference  to  Terry's  user,  considered  he 
was  bound  by  the  decision  in  Stoddart  v.  Argus  Printing  Company 
{sup,)  because,  in  addition  to  that,  there  was  the  case  of  Cox  v. 
Andrews  {sup.)  which  had  held,  and  I  think  ri(;htly  held,  that  the 
Act  of  1874  was  an  amendment  with  an  extension  of  the  Act  of 
1858,  and  that  the  two  Acts  were  to  be  read  together,  and,  of 
oonraej  having  regard  to  the  fact  that  the  two  Acts  are  to  be  read 
together,  if  a  limited  constraction  were  to  be  put  on  sect.  7,  so 
that  it  was  only  to  be  confined  to  the  first  class  of  offences  men- 
tioned in  the  1st  section  of  the  Act  of  1853,  the  same  argument 
would  or  might  be  applied  with  reason  to  sect.  3  of  the  Act  of 
1874^  because  it  might  then  be  successfully  maintained  that  the 
Act  of  1874,  when  it  referred  to  any  such  bet  or  wager,  or  any 
such  event  or  contingency  as  is  mentioned,  would  of  course  be 
VOL.  XX.  y 
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Hawki      limited  in  the  same  way  as  sect.  7  would  be  limited.     I  might  say 

«*  at  once  that  I  do  not  adopt  the  wide  contention  of  Mr.  A^ory 

(Ko8.^^Ini>  ^^^^  ^^®  words  *'  any  sach  event  or  contingency  '*  were  meant  to 

2).         widen  the  scope  of  the  Act  altogether  by  incladiog  information 

about  bets^  or  information  about  contingencies,  I  think  they  are 

_J       rery  important  to  indicate  that  snb-seot.  1  of  sect.  8  of  the  Act  of 

Gaming  and  1874  includes  all  the  1st  section  of  the  Act  of  1853,  but  I  still 

betitng— CTstr  think  there  must  be  the  element,  which  I  think  is  essential  in  all 

^vhvtiti^^  these  cases  under  the  Act,  of  some  place  which  is  nsed  as  a  part 

ruorting^    of  the  machinery  whereby  the  unlawful  transaction  is  carried  oat, 

Owfim      though  the  money  may  not  be  actually  received  there.     I  think, 

MmptfHHofi—  therefore,  that,  adopting  the  view  the  learned  magistrate  did  of 

—16  f  17     Beet.  7  of  the  Act  of  1858,  he  was  quite  logical  and  consistent  in 

Viet,  c.  119,  applying  the  same  view  to  sect.  8  of  the  Act  of  1874 ;  but,  as  I 

a7r'V^*i5  ^^^'^   ^®  should  have  followed  the  decision  of  the  Court  for 

sis  (T).   '  Crown  Cases  Reserved  in  Reg,  v.  Stoddart  {sup,)  and  that  his 

judgment   in   this   respect   should  be  reversed  as   regards    the 

information  nnder  sect.  7,  so  I  think  it  must  under  sect.  3  of  the 

Act  of  1874,  and  therefore  in  both  these  cases,  these  two  appeals, 

the  case  must  be  remitted  to  the  magistrate. 

Daslino,  J. — I  am  of  the  same  opinion.  I  desire  to  say  a  word 
with  regard  to  the  first  of  these  appeals.  I  quite  agree  that  the 
case  on  which  the  learned  magistrate  felt  bound  to  act — Stoddarl 
V.  Argus  Printing  Company  {sv/p,) — ^is  in  conflict  with  the  other 
case  to  which  my  Lord  has  alluded,  and  which  was  decided  by 
the  full  Court,  and  I  think  that  decision  must  prevail.  Bot, 
besides  that,  I  should  disagree  with  this  case  otStaddart  v.  Argua 
Printing  Company  {sup,)  and  with  the  judgment  that  was  given. 
Phillimore,  J.,  held  that  sect.  7,  which  created  the  punishment 
for  the  offence,  was  confined  to  the  offences  which  are  enumerated 
in  sect.  1  of  the  Betting  Act,  1858.  He  says :  ''And  when  one 
comes  to  examine  that  section  carefully  " — that  is,  sect.  7 — ''  it 
seems  clear  that  it  is  directed  only  against  advertisements  of 
houses  kept  for  the  purpose  mentioned  in  the  first  part  of  sect.  1 
— that  is  to  say,  for  the  purpose  of  betting  with  persons 
physically  resorting  thereto — and  is  not  directed  against  adver- 
tisements of  houses  kept  for  the  purpose  mentioned  in  the 
second  part  of  sect.  1 ,''  I  think,  if  you  examine  it  carefully,  yon 
will  see  that  sect.  7  is  not  exclusively  confined  to  offences  against 
the  first  half  of  sect.  1,  because  it  says  :  "  Any  person  exhibiting 
or  publishing  " — ^the  things  Phillimore,  J.,  alluded  to — "  whereby 
it  shall  be  made  to  appear  that  any  house,  office,  room,  or  place 
is  opened,  kept,  or  used  for  the  purpose  of  making  bets  or 
wagers  in  manner  aforesaid  *' — that  is  quite  true,  that  is  all  within 
the  first  part  of  sect.  1 — ''  or  for  the  purpose  of  exhibiting  lists 
for  betting'^ ;  but  exhibiting  lists  for  betting  is  not  forbidden  by 
sect.  1  at  all,  neither  by  the  first  nor  the  second  part  of  it. 
Therefore  this  deals  with  an  offence  for  which  one  may  be  prose- 
cnted  under  sect.  7,  which  is  certainly,  wherever  it  may  be,  Tiot 
in  the  first  part  of  sect.  1  of  the  Betting  Act  of  1858.    Now,  to 
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hold  tliat  sect.  7  does  apply  to  the  first  part  of  sect.  1^  and  to      Hawkb 
notUng  more^  is  obviously  to  put  a  most  technical  and  a  most  '^* 

limited  constrnotion  on  this  Act  of  Parliament.     Why  should  one  ^^^^^  i  ^,^ 
put  it  ?     It  is  not  necessary  to  do  so,  as  was  shown  by  the  case  to         2). 
which  my  Lord  has  alluded.     This  decision,  as  I  say,  is,  I  think,        "— 

inconsistent  with  that.    But  on  general  grounds  I  can  see  no  reason        ' 

for  holding  that  this  sect.  7  was  necessarily  cut  down  to  those  Gaming  and 
offences  in  the  first  part  of  sect,  1,  and  left  undealt  with  all  the  Mting—Ufer 
offences  mentioned  in  the  second  part  of  sect.  1 ,  and  therefore  ^''^ J)^^i 
reduced  the  second  part  of  sect.  1  to  a  nullity.     It  seems  to  me   resorting— 
that  what  one  must  do  in  these  cases  is  to  have  some  regard  to      Coupon 
what  the  Legislature  was  aiming  at.     The  Legislature  was  not  <»"*i>«*»<*o»*— 

•    •  ^  t      .  y  ^  t         \  1.     t    L         -iii    Aav&ritsenMni 

aimmg  so  much  at  a  person  who  goes  to  a  house  to  bet^  and  bets    _ie  ^  17 
with  a  person  in  a  house,  or  bets  with  a  person  who  comes  into  a   Vict.  c.  119, 
house.     It  was  really  trying  to  put  down  what  it  considered  was  07  ??•  J'  ^  U 
a  public  vice.     That  is  shown  by  the  fact  that  they  did  from      $^sm,  ' 
time  to  time  prohibit  such  things  as  the  advertising,  the  publica- 
tion, or  exhibition  of  lists  for  betting.     You  need  not  go  into  the 
house  to  look  at  the  list.     It  does  not  say  so,  and  therefore  I 
cannot  say  that  we  ought,  in  construing  such  an  Act  as  this,  to 
assume  that  the  Legislature  meant  to  forbid  things,  and  then  to 
make  it  impossible  that  anybody  should  be  prosecuted  who  did 
the  thing  which  was  forbidden.     It  seems  to  me  that  this  case 
was  wrongly  decided,  and  one  of  the  consequences  of  its  being 
wrongly  decided  is  that  it  came  in  conflict  with  the  other  case 
to  which  my  Lord  has  referred.     I  do  not  wonder  that  it  was 
decided  as  it  was.     It  was  brought  before  the  Court  in  a  most 
unsatisfactory    way.     It   was    a   mock  battle  altogether.     The 
plaintiff  and  defendants  engaged  one  another  in  order  that  no 
genuine  person  should  sue  either  of  them.     That  was  the  object 
of  it.     Goodness  knows  what  instructions  were  given  to  their 
counsel.     Of  course,  their  counsel  only  argued  upon  the  instruc- 
tions that  they  got.     I  can  only  say  that  the  argument  which 
did  not  prevail  was  a  very  short  one.     It  did  not  draw  attention 
to  the  point  to  which  I  have  drawn  attention.     It  appears  to  me 
not  only  to  have  been  very  short,  but  it  was  a  very  perfunctory 
argument    altogether.       I    refer     to     the    argument    for    the 
defendants.     They  desired  to  have  a  verdict  against  them,  and 
they  got  it,  and  it  seems  to  me  they  cannot  hope  to  maintain  it 
any  longer. 

Ghaknxll,  J. — I  agree.  I  only  want  to  add  that  I  think  that  in 
the  expression  "  bets  and  wagers,''  in  sect.  7,  '^  bets  "  refers  to  the 
first  part  of  the  1st  section,  and  "  wagers ''  to  the  second  part,  and 
that  wagers  is  quite  apt  to  refer  to  the  second  part  of  the  Ist 
section,  consequently  I  think  the  words  expressly  relate  to  it.  I 
agree  I  cannot  see  that  there  is  any  reason  why  it  should  not  relate 
to  it.  Then,  as  an  additional  reason  why  we  are  not  bound  by  the 
decision  in  Stoddart  v.  Argus  Printing  Company  («fp.),  I  would 
point  out  that  there  is  no  appeal  from  our  present  decision,  it 
being  in  a  criminal  matter ;  and  I  understand,  where  you  have 

y  2 
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Hawu     conflicting  decisions^  in  such  a  case  as  that  the  Court  is  bound  to 

(No8.  1  AND  Appeals  remuied, 

2).  Solicitors  for  the  appellant,  Malhin  and  Co. 

Trr  Solicitor  for  the  respondent,  E.  M.  Lazarus, 

Oaming  and 

betting — Uter 

of  office — No 

pkyneal 
resorting— 

Coupon  "" 

competition'^ 

Advertiaement 

—16^17 

Vict.  e.  119, 

w.  1,  7 ; 

^^^^*(iV^'  KING'S  BENCH  DIVISION. 

Friday,  April  25,  1902. 

(Before  Lord  Alyebstoke,  C.J.,  Darling  and  Channell,  JJ.) 

Hawei  v.  Mackevzie  (No.  3).  (a) 

Betting  and  gaming — Convictions  under  ths  Betting  Acts,  1858  and 
1874 — Penalties — Informer — Claim  to  moiety — Discretion  of 
mugistrate — Metropolitan  Police  Courts  Act,  1839  {2  ^  Z  Vict, 
c.  71),  s.  S^i— Betting  Act,  1853  (16  ^  17  Vict.  c.  119),  s.  9. 

fl.  laid  two  informations  against  M.  under  the  Betting  Act,  1853, 
and  M.  was  convicted  on  both  informations.  The  nuigistnUe 
fined  M.  lOOZ.  on  the  first  and  Is.  on  the  second  conoiction,  and 
ordered  him  to  pay  20  guineas  costs.  Thereupon  H.  claimed 
thai  he  was  entitled  as  of  right  under  sect.  9  of  the  Betting  Act, 
1853,  to  a  moiety  of  the  penalties,  or,  if  the  magistrate  had  a 
discretion  under  sect.  34  of  the  Metropolitan  Police  Courts  Act, 
1839,  to  refuse  such  moiety,  he  could  wily  exercise  such  discre- 
tion on  proof  that  H.  was  guilty  of  corrupt  practices.  The 
magistrate  found  that  H.  had  not  been  guilty  €f  corrupt  prac- 
tices,  but  held  that  he  had  a  discretion  under  sect.  34  of  the 
Metropolitan  Police  Courts  Act,  1839,  and  that  such  discretion 
was  not  limited  to  cases  were  there  were  corrupt  practices,  and 
he  adjudged  that  H,  should  not  receive  a  moiety  of  the 
penalties. 

H.  appealed. 

Held,  that  the  decision  of  the  magistrate  must  be  afiirmed. 

APPEAL  by  case  stated  from  the  decision  of  a  metropolitan 
magistrate. 
An  information  was  preferred  by  the  appellant,  John  Bawke, 
against  the  respondent,  Donald  Mackenzie,  under  sect.  7  of  the 
Betting  Act,  1858  (16  &  17  Vict.  c.  119),  for  that  he  being  the 

[a)  Reported  by  J.  Amdbbw  Shuham,  Esq.,  Barritter-at-Law. 
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occupier  of  a  certain  office  or  place— to  wit,  an  office  or  place      Hawks 
situate  at  23,  Bedford-street,  Strand — did  on  the  12th  day  of  j.     ^' 
November,  1901,  at  23,  Bedford-street,  Strand,  knowingly  and      (^q,  3), 

wilfully  permit  the  office  to  be  used  by  H.  T.  Terry,  a  person        

QfiiDg  the  same  for  the  purpose  of  money  or  valuable  things        ^^^' 
bein^  received  by  or  on  behalf  of  H.  T.  Terry  as  and  for  the     B^iHnf^ 
consideration   for  an   undertaking  or  promise  to  pay  or  give    Pmiaity— 
thereafter  money  on  events  or  contingencies  of  or  relating  to  the    ,<^ja^  h 
game  of  football,  against  the  form  of  the  statute  in  such  case    ^|^|^[]|^^^^ 
made  and  provided.  Maf%$iraU'$ 

At  the  respective  hearings  on  the  5th  and  7th  days  of  Decem-  duer^tion— 
her,  1901,  the  two  summonses  issued  on  the  above  informations  cl^t^VA- 
were  heard,  and  on  the  11th  day  of  December  the  magistrate  ik^iivici. 
coovicted  Donald  Mackenzie  on  these  informations  and  fined    c.  119,  t.  9. 
him  lOOZ.   on    (1)   and    la,  on   (2)    and   ordered    him    to    pay 
20  guineas  costs.     The  magistrate  found  also  as  a  fact  that  the 
informer,  the  present  appellant,  was  not  guilty  of  corrupt  prac- 
tices, but  he  considered  this  to  be  immaterial  (see  2  &  3  Vict, 
c.  71,  s.  34),  and  he  adjudged  that  he  should  not  receive  any 
part  of  the  penalties. 

Upon  the  above  facts  counsel  for  the  appellant  contended : 
That  under  the  above  circumstances  the  informer  was  by  virtue 
of  sect.  9  of  16  &  17  Vict.  c.  119  entitled  to  one  half  of  the 
penalties,  notwithstanding  sect.  34  of  the  Metropolitan  Police 
Courts  Act,  1839  (2  4  3  Vict.  c.  71). 

The  magistrate  was  of  opinion  that  he  had  discretion  to 
deprive  the  informer  of  the  whole  or  any  part  of  the  moiety  of 
the  penalties  although  he  did  not  think  tnat  the  informer  was 
guilty  of  corrupt  practices. 

The  question  on  which  the  opinion  of  the  Court  was  desired 
was  whether  the  magisti*ate  upon  the  statement  of  facts  came  to 
a  correct  determination  in  point  of  law,  and,  if  not,  what  should 
be  done  in  the  premises. 

The  Betting  Act,  1853  (16  A  17  Vict.  c.  119)  : 

Sect.  9.  One-half  of  every  pecuoiBry  penalty  which  shall  he  adjudged  to  he  paid 
under  this  Act  shall  be  paid  to  the  informerf  and  the  remaining  half  shall  be  paid  or 
applied  in  aid  of  the  poor  rate  of  the  parish  in  which  the  offenco  shall  have  been 
committed. 

The  Metropolitan  Police  Courts  Act  (2  &  3  Vict.  c.  71)  : 

Sect  84.  And  whereas  by  divers  Acts  the  moiety  or  other  fixed  portion  of  the 
penalties  to  be  thereby  recovered  is  directed  to  be  adjadged  to  the  informer,  and  the 
aam»  has  been  foiwd  to  encoarage  corrupt  practices  of  common  informers ;  for 
preventioa  thereof  be  it  enacted  that  where,  by  any  Act  now  in  force  or  hereafter  to 
be  psssedt  a  moiety  or  other  fixed  portion  of  the  penalty  or  penalties  thereby 
imposed  is  or  shall  be  directed  to  be  paid  to  the  informer,  not  being  the  party 
aggrieved,  it  shall  be  lawful  for  any  one  of  the  said  magistrates  befors  whom  the 
cenviotion  shaU  be  had  to  adjudge  that  no  part,  or  such  part  only  of  the  penalties 
as  he  shaU  think  fit»  shall  be  paid  to  the  informer. 

By  the  Statute    Law  Reyision  Act  (No.  2),  1890  (52  &  53 
Vict.  c.  51),  schedule,  part  2,  sect.  34  {sup.)  is  repealed  from  the 
to  the  words  *^  enacted  that/^ 
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Hawkb  Avory,  K.C.  {Mackay  with  him)  for  the  appellant. — ^The  magis- 

"•  trate  had  in  fact  no  discretion  to  refuse  the  appellant  the  moiety 

(No.  8).  ^^  *^®  penalties  which  sect.  9  of  the  Bettiiig  Act,  1858,  gave  him. 

The  latter  statute  was  passed  since  the  Metropolitan   Police 

1902.  Conrts  Act,  and  sect.  9  is  a  specific  enactment  that  the  informer 

BBtting^  in  prosecutions   under  the  Act  is  entitled  to  a  moiety  of  the 

Fsnaiiy—  penalties.     This  is  sufficient  to  take  it  out  of  sect.  34  of  the 

Olaimhy  Metropolitan   Police  Courts  Act.     At   all  events,  if  he  has  a 

^^JJII^J^T  °  discretion  under  sect.  34,  it  can  only  be  exercised  on  proof  that 

Magi8iraU*9  the  informer  was  guilty  of  corrupt  practices.     The  preamble  to 

diactetion-^  scct.  34  is  repealed  by  the  Statute  Law  Revision  Act,  1890,  but 

c  11  ^^84  •  ^^®'*  ^^®®  ^  ®'°^  ^*®  ^^*  intended  to  alter  the  effect  of  the 
li^ll  Vici  section.  The  preamble  may  still  be  looked  at  to  see  the  nature 
c.  119,  f.  9.  of  the  mischief  aimed  at :  {Reg.  v.  Ktlerton,  73  L.  T.  Rep.  845 ; 
(1895)  2  Q.  B.  61;  Powelly.Kempton  Park  Racecourse  Company, 
80L.  T.  Rep.  538;  (1899)  A.C.  143).  The  learned  magistrate 
has  given  no  reason  whatever  for  depriving  the  appellant  of  his 
rights  under  sect.  9. 

The  respondent  did  not  appear. 

Lord   Alvkestonb,   C.J. — The   last    case   raises   an   entirely 
different  point.     The  magistrate  has  convicted  Mr.  Mackenzie 
and  fined  him  lOOZ.,  and  ordered  him  to  pay  20  guineas  costs ; 
and  then  he  said  :  '^  I  found  also  as  a  fact  that  the  informer,  the 
present  appellant,  was  not  guilty  of  corrupt  practices;  but  I 
considered  this  to  be  immaterial'^  (referring  to  the  Acts),  ''and 
I  adjudged  that  he  *' — ^that  is  to  say,  Mr.  Hawke,  the  present 
appellant — ''should  not  receive  any  part  of  the  penalties.'^    The 
question  arises  under  two  sections.     Under  sect.  9  of  the  Act 
passed  in  the  year  1853,  '*  one  half  of  every  pecuniary  penalty 
which  shall  be  adjudged  to  be  paid  under  this  Act  shall  be  paid 
to  the  informer,  and  the  remaining  half  shall  be  applied  in  aid 
of  the  poor  rate."     If  the  matter  had  stood  there,  of  course  the 
appellant  would  have  been  entitled  to  succeed,  but  there  was  at 
tne  time  under  the  Metropolitan  Police  Courts  Act  of  1839, 
s.  84,  this  section :  "  And  whereas  by  divers  Acts  the  moiety  or 
other  fixed  portion  of  the  penalties  to  be  thereby  recovered  is 
directed  to  be  adjudged  to  the  informer,  and  the  same  has  been 
found  to  encourage  the  corrupt  practices  of  common  informers  ; 
for  prevention  thereof  be  it  enacted  that  where,  by  any  Act  now 
in   force   or  hereafter  to  be  passed,  a  moiety  or  other  fixed 
portion  of  the  penalty  •  or  penalties  thereby  imposed  is  or  shall 
be  directed  to  be  paid  to  the  informer,  not  being  the  party 
aggrieved,  it  shall  be  lawful  for  any  one  of  the  said  magistrates 
before  whom  the  conviction  shall  be  had  to  adjudge  that  no 
part,  or  such  part  only  of  the  penalty  as  he  shall  think  fit,  shall 
be  paid  to  the  informer/'     Now,  the  learned  magistrate  here 
has  justly  and  rightly  in  the  interests  of  the  appellant  negatived 
the  existence  of  corrupt  practices,  and  he  has  found  that  there 
were  none,  but  he  has  exercised  a  discretion.     Mr.  Avory  makes 
two  points.     He  first  says  that  because  the  Act  of  1858  was 
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passed  in  that  year — that  is  to  say,  some  fourteen  years  later      Hjlwkm 
than  the  Act  of  1839 — fall  effect  must  be  given  to  the  words  ^^    ** 
''  one  half  shall  be  paid  to  the  informer/'  and  that  it  is  an  enact-      ^^^^  3). 

ment  inconsistent  with  there  being  any  discretion  on  the  part        

of  the  learned  magistrate.     I  think  that  goes   too  far.     The       ^^* 
section   says  in  terms  it  is  to  apply  to  Acts  hereafter  to  be     Betting— 
passed — I  mean  the  section  of  the  Act  of  1839  ;  and  it  further    Penalty— 
says  this^  it  is  to  apply  in  every  case  where  a  moiety  is  or  shall     Claim  by 
be  directed  to  be  paid  to  the  informer.     The  words  are  express.    *J^J2JJ!l!^ 
Therefore  to  the  main  argument  of  Mr.  Avory  I  am  not  able  MagxMtrate's 
to  accede.     Then  he  said,  but  at  least  if  there  is  a  discretion,  dMereeion— 
that  discretion  can  only  be  exercised  for  good  cause,  and  that  ^  fi^/^\ 
good  cause  must  be  either  something  that  amounts  to  corrupt  is  ^  17  Ftci. 
practices,  or  some  other  good  caase  which  the  magistrate  has  c  110, «.  9. 
in  his  mind,  and  which  can  be,  so  to  speak,  appreciated  by  us. 
Now,  I  think  it  is  quite  impossible  to   confine   it  to  corrupt 
practices.  I  may  say  parenthetically  that  I  attach  no  importance 
to  the  repeal  of  this  preamble  of  the  section  by  the  Statute  Law 
Revision  Act.     I  am  dealing  with  the  Act  as  though  it  had  not 
been  repealed,  but  the  motive  of  the  section  is  one  thing,  the 
enactment  is  another.     The  motive  is  that  it  had  been  found  to 
encourage  corrupt  practices,  but,  instead  of  limiting  the  enacting 
part  to  the  case  of  corrupt  practices,  they  say  there  shall  be 
a  discretion.     Now,  I  wish  to  say  that  I  do  not  want  to  lay 
down  the  rule  that  the  magistrate  has  an  arbitrary  discretion 
which   he   can   exercise   without  good   reason.     I  think,  if  no 
corrupt   practices    are   suggested    or    established,   that    under 
ordinary  circumstances  most  certainly  the  magistrate  ought  to 
give    the    informer   half   the   penalty;    but  it  seems  perfectly 
impossible  to  say  that  he  has  not  got  a  discretion  upon  other 
grounds,  and  I  can  well  imagine,  not  to  repeat  the  cases  that 
were  put  in  areument^  that  either  from  the  amount  of  the  penalty 
in  cases  that  have  been  before  him,  or  other  considerations,  he 
might   be    of   opinion   that   the   informer,  who  was   appearing 
and  performing  a  public  duty,  and  not  wishing  to  make  a  profit, 
oaght  to  receive  a  part  of  the  penalty.    At  any  rate,  I  think  it  is 
impossible  for  us  to  say  that  the  magistrate  had  no  discretion, 
and  I  certainly  think  there  is  no  ground  for  oar  interfering  with 
his  discretion.     All  I  do  say  is  this,  that  of  coarse  where  there  is 
no  case  of  corrupt  practices  the  magistrate  must  exercise   a 
judicial   discretion  as  to  whether  or  not  he  will  deprive  the 
informer  of  his  penalty.     But  I  think  we  should  be  wrong  if  we 
were  to  overrule,  or  attempt  to  overrule,  the  discretion  of  the 
magistrate  in  this  case,  there  being  no  ground  for  our  so  doing. 
Therefore  I  think  that  the  last  appeal  by  Mr.  Hawke  must  be 
dismissed. 

Dabling,  J. — I  am  of  the  same  opinion. 

Ghannell,  J. — I  am  of  the  same  opinion. 

Appeal  die  missed. 

Solicitors  for  the  appellant,  Malktn  and  Co* 
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KING'S  BENCH  DIVISION. 

April  21  and  22,  1902. 

(Before  Lord  Alvebstons,  C.J.,  Darlinq  and  Channsll,  JJ.) 

Hayes  (app.)  v.  Rule  and  another  (reaps.),  (a) 

Sale  of  Food  and  Drugs  Ads — Adulteration  of  food — Butler — 
Notice  in  shop — Notice  on  wrapper — Label — Protection  of  seller 
by  notice  on  wrapper  delivered  with  article — Sale  of  Food  and 
Drugs  Act,  1875  (38  ^  39  Vict.  c.  63),  ss.  6,  8. 

To  a  purchaser  who  went  into  a  shop  and  asked  for  half  a  pound 
of  best  fresh  butter  the  seller  sold  butter  which  was  found  to  be 
adulterated  by  the  addition  of  water,  and  which  was  in  fact 
milk-blended  butter  containing  an  excess  of  water. 

There  was  hung  in  a  conspicuous  place  vn  the  shop  a  notice  thai 
all  butter  sold  in  the  shop  was  milk-blended  butter,  and  the 
butter  when  handed  to  the  purchaser  was  wrapped  up  in  a  paper 
wrapper  on  which  was  printed  a  notice  that  the  butter  was 
choicest  butter  blended  with  milk,  whereby  the  percentage  of 
waier  in  it  was  increased. 

Upon  an  information  against  the  seller  under  sect,  6  of  the  Sale 
of  Food  and  Drugs  Act,  1875,  for  selling  butter  which  was  not 
of  the  nature,  substance,  and  quality  of  the  butter  demanded, 
the  justices  found  that  the  sale  was  to  the  prejudice  of  the  pur- 
chaser, but  that  the  seller  was  protected  by  sect,  8  of  the  Act  by 
reason  of  the  notice  in  the  shop,  and  by  reason  that  the  butter 
was  wrapped  in  a  printed  notice  disclosing  the  fact  that  the 
article  was  a  mixture,  but  there  was  no  finding  by  them  as  to 
ivhether  the  notice  on  the  wrapper  could  or  could  not  be  seen 
by  an  ordinary  purchaser. 

Held,  that  the  notice  on  the  wrapper  was  a  sufficient  notice  by 
label  within  sect,  8,  and  was  a  good  defence  under  that  section, 
and  that  the  justices  were  right  in  dismissing  the  information. 

CASE   stated  by  jastices   of   the  peace   for   the   county  of 
Worcester,  sitting  as  a  Coart  of  summary  jurisdiction  at 
Redditch. 

An  information  was  preferred  by  Alfred  Hayes  (the  appellant) 
against  William  Rule  and  Owen  Law  (the  respondents)  under 
sect.  6  of  the  Sale  of  Food  and  Drugs  Act,  1875,  charging  the 
respondents  that  they,  being  servants  of  Messrs.  Pearks^  Gunston, 
and  Tee  Limited,  unlawfully  and  wilfully  sold  to  the  appellant 

(o)  Reported  by  W.  W.  Obr,  Esq.,  Barritter'^at-Law. 
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s^nd  to  kis  pt^judice  an  article  of  food-p-nameljr,  butter— which      Hatbb 
was  not  of  the  nature^  substance,  and  quality  of  the  article  of  ^^J^,'  ^^^^ 
food  demanded  hj  the  appellant  as  purchaser.  anotheh. 

The  charge  was  dismissed  hj  the  justices  subject  to  this  case. 

Upon  the  hearing  of  the  information  the  following  facts  were 
proved  or  admitted : —  SdU  of  food 

The  appellant  was  an  inspector  of  police,  and  was  authorised  and  drug»— 
to  act  under  the  Sale  of  Pood  and  Drugs  Acts.  ^l^uul^' 

On  the  26th  day  of  September,  1901,  Mrs.  Dutfield  went,  under     Notice— 
the  direction  of  the   appellant,  to   the  retail   shop  of  Messrs.    Wrapper-- 
Pearks,  Gunston,  and  Tee  Limited  (known  as  Pearks'  Stores)  in  ^^^  ^  y*'*- 
the  town  of  Bedditch,  and  asked  a  shop  assistant  (the  respon-  ^'     '    *  '   ' 
dent  Bule)  to  be  supplied  with  half  a  pound  of  best  fresh  butter, 
which  the  respondent  supplied,  and  for  which  he  was  paid  6d. 
Shortly  after  this  purchase  Mrs.  Dutfield  pointed  to   another 
lamp  of  butter  on  the  counter  and  said  she  would  have  half  a 
pound  of  that  butter,  which  was  supplied  and  handed  to  her, 
and  for  which  she  paid  5^d,    At  this  point  the  appellant  came 
into  the  shop  and  complied  with  the  provisions  of  the  Act  for  the 
purposes  of  analysis.     The  manager  of  Messrs.  Pearks,  Gunston, 
and  Tee  Limited  (the  respondent  Law)  was  present  when  Mrs. 
Dntfield  was  supplied  with  the  second  lot  of  butter. 

Each  lot  of  the  butter  when  it  was  handed  to  Mrs.  Dutfield 
was  wrapped  up  in  a  paper  wrapper  or  label  on  which  was  printed 
in  blue  letters :  ''  This  is  choicest  butter,  blended  with  pure 
English  full  cream  milk,  whereby  the  percentage  of  water  in  the 
batter  is  increased  to  about  twenty-four  per  cent.  Pearks^  Butter 
(Milk-blended),  Half  Pound." 

When  the  appellant  came  into  the  shop  the  respondent  Law 
pointed  to  a  printed  notice  hung  in  the  shop.     This  was  headed 
I         ''  Notice,'^  and  was  as  follows  : 

I  An  batter  sold  at  this  establishment  is  Pearks'  milk-blended  butter  aud  is  choicest 

batter,  blended  with  pare  English  foil  cream  milk  whereby  the  percentage  of  water 
in  the  batter  is  increased  to  al^ut  twentj-fonr  per  cent — For  Pearks,  Gunston,  and 
Tee  Limited. — By  Order,  John  Dukphrxts,  Secretary. 

This  notice  was  hanging  in  such  a  position  as  to  be  facing  and 
readily  seen  by  any  purchaser  coming  into  the  shop,  although  the 
appellant  denied  having  seen  the  notice  up  to  the  time  he  began 
dividing  the  butter,  but  he  admitted  that  if  he  had  wished  he 
could  have  read  the  notice.  There  were  two  such  notices  in  the 
shop. 

The  appellant  before  purchasing  had  read  of  cases  afEecting 
Pearks'  butter,  and  he  knew  how  the  company  were  trading,  but 
he  did  not  know  anything  about  butter. 

The  analyst  in  his  certificate  certified  that 

The  above  sample  is  adalterated  by  the  addition  of  water  to  the  estent  of  at  least 
4*6  per  cent.  The  sample  oontaioed  the  parts  as  ander :  Moisture,  20*6  parts ;  fat, 
cards,  and  salt,  79*4  parts.  The  above  opinion  is  based  npon  the  fact  that  the  above 
Bsmple  contained  at  least  20-6  per  cent  of  water,  whereas  a  genuine  butter  should  not 
eoBtun  more  than  16  per  cent,  of  moisture.  No  change  hi^  taken  place  in  the  eon- 
stitatioB  of  the  sample  which  wonld  interfere  with  the  analysis. 
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Hates  It  was  Contended  for  the  appellant  that  the  label  and  notioe 

^^  ^  did  not  protect  the  respondents -from  the  provisions  of  the  Act, 

ANOTHXB.    ^^^  ^^^^  ^^  ^^d  ^o^  been  proved  that  the  notice  was  seen  by  the 

purchaser  prior  to  the  completion  of  the  purchase,  and  that  the 

^^^'       recognised  standard  of  moisture   in  butter  was  16  par  cent., 

Sale  of  food  whereas   the   analyst's   certificate  proved  that  the  butter   sold 

caiddfugM'-  contained  20'6  per  cent. ;  that  the  onus  lay  upon  the  respondents 

Ad^eration  ^o  show  how  the  excessive  amount  of  moisture  came  to  be  in  the 

'^KUicJ^    butter,  and  that  if  they  failed  to  satisfy  the  justices  that  it  was 

Wra/ppBr—    from  causes  beyond  their  control,  or  was  not  intentionally  intro- 

38  4"  39  VicL  duced  by  mixing  milk  with  the  butter,  then  the  offence  charged 

c.  (J3,  <s.  6,  8.  un^Qp  g^Qt  g  ^ag  complete,  and  no  label  they  could  frame  could 

protect  them  against  what   was  alleged  to  be  the  fraudulent 

purpose  of  the  respondents. 

It  was  contended  on  behalf  of  the  respondents  that  the  appel- 
lant had  not  made  out  a  case ;  that  the  notice  in  the  shop  entirely 
protected  the  respondents ;  also  that  there  was  not  any  legal 
standard  as  to  the  percentage  of  water  in  butter,  and  that  the 
prosecution  had  no  case,  the  notice  clearing  them  from  liability, 
and  disposing  of  any  plea  the  appellant  might  urge  of  fraudulent 
intent ;  that  the  appellant  had  admitted  that  before  he  went  to 
the  shop  he  knew  what  he  went  to  purchase,  and  that  be  had 
read  of  preyious  cases  and  knew  how  the  respondents'  employers 
were  trading,  and  that  they  were  selling  milk-blended  butter, 
and  that  he  did  not  require  the  notice  to  be  put  prominently 
before  him. 

It  was  also  contended  that  the  notice  protected  the  respondents 
from  the  charge  that  the  goods  were  sold  '*  to  the  prejudice  of 
the  purchaser '' ;  [Sandys  v.  Small,  39  L.  T.  Rep.  118;  3  Q.  B. 
Div.  449;  Morris  v.  Johnson,  64  J.  P.  612). 

The  justices  determined  (1)  that  as  the  appellant  had  by  his 
agent  asked  to  be  supplied  with  best  butter,  and  had  received 
an  article  which  was  not  pure  butter,  although  an  article  of 
commerce,  the  sale  was  a  sale  ^'to  the  prejudice  of  the 
purchaser  '^ ;  (2)  that  the  respondents  were  entitled  to  the 
protection  afforded  by  sect.  8  of  the  Sale  of  Food  and  Drugs 
Act,  1875,  by  reason  of  the  printed  notices  exposed  in  the  shop 
of  Messrs.  Pearks,  Gunston,  and  Tee  Limited,  and  by  reason 
that  the  butter  sold  to  the  appellant  was  wrapped  in  a  printed 
notice  disclosing  the  fact  that  the  article  was  a  mixture,  and 
having  regard  to  the  admissions  of  the  appellant  that  he  knew 
how  the  respondents'  principals  were  trading. 

The  questions  of  law  for  the  opinion  of  the  Court  were:  1. 
Whether  the  sale  of  milk-blended  butter  by  the  respondent  Bole 
was  under  the  circumstances  hereinbefore  stated  a  sale  to  the 
prejudice  of  the  purchaser  within  sect.  6  of  the  Sale  of  Food  and 
Drug^  Act,  1875.  2.  Whether  in  what  the  respondent  Rule  did 
in  wrapping  the  butter  in  the  paper  with  the  notice  printed 
thereon  as  stated  in  the  case,  and  calling  the  appellant's  attention 
to  the  notice  hung  in  the  shop  in  the  manner  and  under  the 
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oircttmstaiices  piteved  by  the  evidence^  lie  was  protected  by  sect.  8      Hatbb 
of  the  Act.  Bum' AND 

The  Sale  of  Food  and  Drugs  Act,  1875  (88  &  39  Vict.  c.  63),    ^''^»- 
proyides :  1902. 

Seet.  6.  No  panon  shall  lell  to  the  prejadiee  of  tha  piirch«i«r  any  article  of  food  or  7" 

any  drag  which  is  Dot  of  the  natare,  sabstanoe,  and  qaality  of  the  article  demanded  by  ^^^  ^^^ 

inch  purchaser,  nnder  a  penalty  not  exceeding  twenty  pounds.    .    .     .  ^J^  >  <  **?• 

i>ect.  8.  Provided  that  no  person  shaU  be  gaUty  of  any  snoh  offence  as  aforesaid  in  Adx^Mwation 

rtspect  of  the  sale  of  an  article  of  food  or  a  drug  mixed  with  any  matter  or  ingredient  *~^^.^ 

not  injurious  to  health,  and  not  intended  fraudulently  to  increase  its  bulk,  weight,  or  ^  <>(««#— 

measure,  or  conceal  its  inferior  quality,  if  at  the  time  of  deli Tering  such  article  or  "^P^^ 

drag  be  shall  supply  to  the  penon  reoeiring  the  same  a  notioe,  by  a  label  distinctly  38  ^  39  Vtct. 

and  legibly  written  or  printed  on  or  with  the  article  or  drug,  to  the  effect  that  the  ^*  ^3,  m.  G,  8. 
same  is  mixed. 

The  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51), 
provides : 

Sect.  12.  The  label  referred  to  in  section  eight  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  shall  not  be  deemed  to  be  distinctly  and  legibly  written  or  printed  within  the 
meaning  of  that  section  unless  it  is  so  written  or  printed  that  the  notice  of  mixture 
giTen  by  the  label  is  not  obscured  by  other  matter  on  the  label     .    .     . 

Amphlett,  K.C.  {Carmichael  with  him)  for  the  appellant. — The 
JQstices  ou^ht  to  have  convicted  the  respondents.  The  present 
case  differs  essentially  from  the  case  recently  before  the  Court, 
the  case  of  Pearks,  Ouiiston,  and  Tee  lAmited  v.  Houghton  (S^ 
L.  T.  Rep.  325;  (1902)  1  "K.  B.  889),  where  it  was  held  that  the 
seller  was  protected  by  the  notice  hang  on  the  wall  of  the  shop. 
Jn  that  case  the  parchaser  asked  for  half  a  pound  of  l^.  butter 
and  got  it ;  here  the  purchaser  asked  for  the  best  fresh  batter, 
bat  did  not  get  it.  That  constitutes  a  difference  between  the 
two  cases.  Therefore  in  this  case  the  purchaser  did  not  get 
batter  of  the  nature,  substance,  and  quality  demanded,  and  the 
onus  was  thrown  on  the  seller,  and,  as  the  article  was  sold  in  a 
mixed  state,  the  seller  was  bound,  under  sect.  24,  to  tell  the 
parchaser  that  the  butter  he  was  selling  was  not  the  best  fresh 
batter,  which  was  the  article  demanded.  The  seller  did  not 
discharge  the  onus  on  him,  and  ought  to  have  been  convicted : 
[Pearksj  Ghinaton,  and  Tee  Limited  v.  Hoiighton,  uhi  sup, ;  Spiers 
atidPond  Y.  Bennett,  74  L.  T.  Rep.  697;  (1896)  2  Q.  B.  65; 
Pearks,  GunsUmy  and  Tee  Limited  v.  Knight,  85  L.  T.  Rep.  379 ; 
(1901)  2  K.  B.  825).  A  guilty  knowledge  by  the  seller  is  not 
necessary  to  constitute  the  offence.  Although  the  appellant  sent 
another  person  into  the  shop  to  make  the  purchase,  the  appellant 
was  really  the  purchaser :  {Stace  v.  Smith,  45  J.  P.  141).  The 
justices  have  found  that,  there  was  a  sale  to  the  prejadiee  of  the 
purcjbaser ;  and  therefore  all  that  the  appellant  has. to  show  now 
is  that  there  w^  eyidence.to  support  such  a  finding.  There  was 
such  evidence,  as  the  purchaser .  asked  for  best  fresh  butter  and 
did  not  get  it.  Sect.  8  affords  no  defence  here.  The  appellant 
did  not  see  the  notice  until  the  purchase  was  complete,  and  that 
was  too  late.  There  is  no  finding  by  the  justices  that  the 
parchaser  saw  the  notice  or  that  the  label  could  be  read  by  an 
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HATK8  ordinary    purchaser.     Therefore    the    label    was    no    defence: 

Eulb'and  (-^^^^^'^  V-  ^^<^^y  44  J.  P.  23a).     Sect.  8  of  the  Act  of  1875  is 

ANOTH«B.  controlled  by  sect.  12  of  the  SSale  of  Food  and  Drugs  Act,  1899 

(62  &  63  Vict.  c.  51),  which  provides  that  the  label  must  not  be 

^^-  obscured  by  other  matter  on  the  label.     Before  sect.  8  is  held  to 

Sale  of  food  ^^  ^  defence  in  this  case  there  ought  to  be  a  clear  and  distinct 

and  drugs--  finding  by  the  justices  that  the  label  was  a  label  which  could  be 

^»!S***^  clearly  seen  by  an  ordinary  purchaser,  but  there  is  no  such  find- 

Notiee^  ^°8'     [Lord  Alvbestone,  C.J.  referred  to  sect.  6  of  the  Margarine 

Wrapper—    Act,  1887.] 

38  #  39  Viet.  Avory,  K.C.  {Asquith,  K.C.,  and  W.  Frampton  with  him)  for  the 
c.  ,»«.,.  responaeots. — The  justices  were  right  in  dismissing  the  informa- 
tion. The  only  fault  (if  any)  which  can  be  found  with  the 
justices  is  that  the  respondents  may  complain  that  the  justices 
ought  also  to  have  found  that  there  was  no  evidence  of  a  sale  to 
the  prejudice  of  the  purchaser  within  the  meaning  of  sect.  6. 
As  to  sect.  8,  they  have  clearly  found  that  there  was  a  printed 
label  within  the  meaning  of,  and  complying  with  the  provisions 
of,  sect.  8,  and  therefore  it  is  not  correct  to  say  that  they  had 
not  fully  before  them  the  question  under  sect.  8.  The  points 
were  fully  brought  before  them  in  the  contentions  of  the  parties. 
It  was  contended  for  the  respondents  that  the  notice  '^  cleared 
them  from  liability  and  disposed  of  any  plea  the  appellant  might 
urge  of  fraudulent  intent.'^  Therefore  that  was  brought  to  the 
attention  of  the  justices,  and,  that  being  so,  they  expressly  find 
that  the  ''  butter  sold  to  the  appellant  was  wrapped  in  a  printed 
notice  disclosing  the  fact  that  the  article  was  a  mixture."  That 
must  mean  disclosing  that  fact  to  the  purchaser,  and  upon  that 
the  justices  very  properly  found  that  the  respondents  were 
entitled  to  the  protection  afforded  by  sect.  8.  Even  if  there  had 
been  no  printed  notice  hung  up  in  the  shop,  the  seller  would  still 
have  been  protected  under  sect.  8  by  reason  of  the  printed  label 
on  the  wrapper.  Sect.  8  provides  an  absolute  and  unqualified 
defence;  sect.  6  does  not  do  so,  and  there  is  that  distinction 
between  the  two  sections.  The  second  finding  of  the  justices 
shows  that  they  have  found  in  favour  of  the  respondents  on  sect. 
8.  He  referred  to  the  case  of  Pearks,  Guiistaii,  and  Tee  Limited 
V.  Houghton  {ubi  eup.)  and  was  stopped. 

Amphlettf  K.C,  in  reply,  on  the  question  of  sect.  8.  There  is 
no  distinct  finding  of  the  justices  one  way  or  the  other  as  to 
whether  the  notice  on  the  label  could  or  could  not  be  seen  by  au 
ordinary  purchaser.  There  ought  to  be  such  a  finding,  and  the 
case  ought  to  be  sent  back  to  tiie  magistrates  for  them  to  find 
that  question.  If  they  found  that  the  notice  on  the  label  could 
not  be  seen  or  read  by  an  ordinary  purchaser,  then  the  notice  by 
label  would  not  be  a  defence  within  sect.  8 ;  if,  on  the  other  hand, 
they  found  that  it  could  be  seen,  then  it  probably  would  be  a 
defence.  The  label  must  come  to  the  knowledge  of  the  pur* 
chaser :  (Morrie  v.  Askew,  57  J.  P.  724 ;  Morris  v.  Johnson,  64 
J.  P.  612). 
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Lord  AxvEBSTONB^  C.J. — In  this  case  we  are    asked  to   set       Haies 
aside  an  acquittal  on  a  prosecution  nnder  sect.  6  of  the  Sale  of  ^' 

Pood  and  Drags  Act,  1875.     I  wish  the  ground  to  be  distinctly    aS"h«^ 

understood  on  which  I  consider  that  the  acquittal  was  right,  so        

that  the  affirming  of  the  acquittal  and  the  dismissing  of  this  ^^^* 
appeal  may  not  be  supposed  to  involve  any  larger  consequences  saUoTfood 
than  I  think  it  should  involve,  having  regard  to  the  facts  found,  and  drugi— 
I  think  this  case  is  essentially  different  in  one  respect  from  the  Adulteration 
case  which  was  argued  before  us  a  short  time  ago,  the  case  of  ^^i^ 
Pearksj  Gunaton,  and  Tee  Limited  v.  Hcyiigkton  {uM  sup.).  In  Wfmpp$r^ 
this  case  we  have  the  purchaser  asking  for  half  a  poand  of  the  38  ^  $9  Viet. 
best  fresh  batter.  The  magistrates  found,  perfectly  properly,  <••  <^'*«- «»8. 
that  what  was  supplied  was  not  best  fresh  butter,  and  that  the 
sale  was  to  the  prejadice  of  the  purchaser  in  this  case,  if  there 
was  no  other  defence.  We,  of  course,  cannot  in  any  way  inter- 
fere with  that  finding.  It  is  a  right  finding,  and  it  only  shows 
that  we  must  consider  something  further  than  that.  That 
having  happened,  I  do  not  think  it  would  have  been  sufficient 
for  the  defence  to  have  relied  upon  the  notice  in  the  shop  with- 
out it  was  shown  that  that  notice  was  called  to  the  attention  of 
the  person  who  had  asked  for  the  article,  because  it  seems  to  me 
that  asking  for  the  best  fresh  batter  and  nothing  further  being 
said  would,  or  might  have,  raised  the  question  as  to  whether  or 
not  the  parchsser  really  did  see  or  know  anything  about  the 
notice.  Therefore  if  the  matter  rested  on  the  notice  in  the  shop 
alone  I  should  not  have  been  satisfied  in  this  case.  Bat  the 
magistrates  have  found  also  that  there  was  a  defence  under 
sect.  8  by  reason  of  the  printed  notices  exposed  in  the  shop,  and 
by  reason  of  the  fact  that  the  butter  sold  to  the  appellant  was 
wrapped  in  a  printed  notice  disclosing  the  fact  that  the  article 
was  a  mixture.  That  is  the  blue  notice  on  the  label  to  which 
attention  has  been  frequently  called.  Unless  that  notice  was  so 
put  round  the  butter  that  it  could  not  be  seen,  or  was  covered 
with  another  paper,  as  in  the  case  of  Pearks,  Gunston,  and  Tee 
Limited  v.  Houghton  {ubi  sup.),  I  think  the  magistrates  were 
perfectly  right  in  coming  to  the  conclusion  that  it  was  a 
sufficient  notice  under  sect.  8.  Counsel  for  the  appellant  raised 
one  point  directly  and  another  point  indirectly.  He  says  that 
there  ought  to  have  been  a  specific  finding  that  the  blue  label 
when  it  was  round  the  butter  was  so  handed  over  to  the  pur- 
chaser that  it  could  be  seen.  I  must  say  that  if  that  point  were 
going  to  be  raised,  or  if  there  were  any  evidence  at  all  before  the 
magistrates,  who  certainly  seem  to  have  understood  the  case, 
that  the  condition  of  matters  was  that  the  blue  label  could  not 
be  seen  by  the  purchaser,  the  magistrates  would  not  have  said 
that  the  butter  when  sold  to  the  appellant  was  wrapped  in  a 
printed  notice  disclosing  the  fact  that  the  article  was  a  mixture. 
To  my  mind,  to  send  back  the  case  to  the  magistrates,  to  ask 
them  to  find  that  the  blue  label  was  not  visible  to  the  purchaser, 
when  there  is  not  a  suggestion  that  that  point  was  made  before 
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Hatbb      them^  would  be  taking  upon  oaraelves  a  duty  and  imposing  upon 
2    ^'  the  magistrates  consequences  which  we  ought  not  to  do^  haying 

ANOTHBB.    rogfti'd  to  the  case  before  us.     The  other  point  suggested  by 

counsel  for  the  appellant  is  that  there 'was  not  a  negativing  of  the 

1902.        prelimioary  condition  in  sect.  8  that  what  was  mixed  was  an 

8aU  of  food  ingredient  not  injurious  to  health  and  not  intended  fraudulently 

and  drugi—  to  increase  its  bulk  and  weight.     I  think  from  the  argument  of 

AdidUration  couusel  for  the  respondents,  and  from  reading  the  case,  it  is 

IfoHico-^    quite  clear  that  if  that  point  had  been  intended  to  be  raised,  it 

Wrofpor^    must  have  been  found  by  the  magistrates  quite  independently  of 

38  if  89  Viet,  the  question  as  to  the  notice.     I  think  they  did  intend  by  their 

e,  68,  it.  6,  8.  £Qd{]^g  ^q  negative  any  ground  of  conviction  based  upon  the 

earlier  words  of  sect.  8.     Therefore,  though  it  must  not  be 

understood  that  I  mean  that  any  notice  stuck  up  in  the  shop 

will  do,  I  think  in  this  case  that  the  blue  label  delivered  to  the 

purchaser  with  the  butter,  disclosing,  as  the  magistrates  found 

it  did,  what  was  the  real  article  supplied,  was  a  good  def^ice 

under  sect.  8.     I  have  for  myself  no  doubt  that  but  for  that 

notice  there  would  have  been  a  conviction  under  sect.  6. 

Dabling,  J. — I  am  of  the  same  opinion. 

Chankill,  J. — I  am  of  the  same  opinion. 

Appeal  dMmissed. 
Solicitors  for  the  appellant,  Blundell,  Oordon  and  Co.,  for 
G,  W.  Hobson,  Droitwich. 

Solicitors  for  the  respondents.  Neve,  Beck,  and  Kirby, 


OXFORD    CIRCUIT. 

Staffordshire  Winter  Assizes. 

March  10,  1903. 

(Before  Darling,  J.) 

Rex  v.  Shsbrifv  and  Others,  (a) 

Larceny — Stealing  ferrets — "  An/imaU  kept  in  a  state  of  cmvfine' 
ment " — Resistance  to  attempted  lawful  apprehension — Murder 
—24  &  25  Vict.  c.  96  (Larceny  Act,  1861),  sects.  21,  22,  103— 
Practice — Time  when  defended  prisoner,  who  neither  calls  or 
gives  evidence,  is  to  make  unsworn  statement  to  jury. 

Ferrets  are  '^  animals  kept  in  a  state  of  confinement  '*  within  sects. 
21  and  22  of  24  &  25  Vict.  c.  96  (The  Larceny  Act,  18QI),  and 
therefore  persons  resisting  apprehension  by  a  poUce  officer,  ¥fho 

(a;  Reported  by  Stakfobo  Hutton,  Eaq.,  B«rmter-at*LAw. 
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finds  them  in  possession  of  a  ferret  which  they  knew  to  be  stolen,        Bbx 
are  guilty  of  murder,  if  sttch  resistance  directly  results  in  the    ^    •* 
police  oficer^s  death.  akd  othIL. 

An  unsu>om  statement  made  by  a  defended  prisoner  who  caUs  no  — 
evidence  must  be  made  before  and  not  after  the  speech  made  by  ^^ 
counsel  for  the  prosecution  in  summing  up  his  emdence.  Lare^ny^ 

THB  prisoners  were  indicted  for  the  murder  of  a  police  officer,  "  AnimaU  in 
and  the  following  facts  were  proved  by  the  witnesses  for  ^-^I^IJIJI^L 
the  prosecution  in  support  of  the  charge  : —  Bengting 

A  fanner,  having  lost  some  ferrets,  and  suspecting  that  they       lawful 
had  been   stolen  by  some  gipsies  who  were  encamped  in  the  !fpJ!jJiJ^JJ!!! 
neighbourhood,  sent  for  a  police  officer,  and  proceeded  with  him    Pri9oner'i 
aad  another  man  towards  the  gipsies'   camp.     On  their  way   »taUm9nt-- 
thither  they  met  one  of  the  prisoners,  a  gipsy  called  Thomas  ^^^f  ^" 
Sberriff,  and  charged  him  with  the  theft.     To  this  charge  he      22,103.  ' 
made  no  reply,  and  walked  away.     On  reaching  the  camp  the 
police  officer  proceeded  to  search  a  van,  and  roond  one  of  the 
missing  ferrets.     He  then  directed  the  other  two  men  who  were 
with   him  to   pursue    Thomas   Sherriff.     This    they    did,    and 
subsequently    the    police    officer    got    over    a    hedg^    for  the 
parpose  of  intercepting  and  arresting  the  man.     There  was  some 
evidence  of  a  scaffle  having  taken  place,  and  Thomas  Sherriff 
was  heard  calling  for  assistance  to  the  two  other  prisoners,  who 
got  over  the  hedge  with  sticks  in  their  hands.     The  sound  of 
several  blows  was  then  heard,   and  two  of  the  prisoners  were 
seen  to  run  towards  the  camp  with  the  police  officer  in  pursuit. 
The  latter  died  in  hospital  within  twenty-four  hours,  the  cause 
of  death  being  injuries  to  the  head,  caused,   as  the  prosecution 
alleged,  by  blows  with  the  prisoners'  sticks. 

The  officer  had  no  warrant  for  the  arrest  of  any  of  the 
prisoners  or  for  the  search  of  any  of  their  vans. 
Upon  the  close  of  the  case  for  the  prosecution, 
P.  8.  Hickey  and  J.  8t,  L.  Leslie  (who  appeared  for  the  prisoners 
at  the  request  of  the  learned  Judge). — There  is  no  evidence  to 
go  to  the  jury  upon  which  they  can  find  a  verdict  of  wilful  murder. 
Ferrets  are  not  the  subject  of  larceny  at  common  law  (B.  v. 
Qearing,  B.  &  B.  350),  nor  is  there  any  statute  which  makes  the 
stealing  of  them  a  criminal  offence,  as  they  are  not  '^  animals 
leapt  in  a  state  of  confinemei)t  or  for  any  domestic  purpose  not 
the  subject  of  larceny  at  common  law"  within  sects.  21  or  22  of 
the  Larceny  Act,  1861.  But  even  if  they  are  within  these 
sections,  the  offence  of  stealing  them  or  having  them  in  posses- 
sion when  stolen  is  only  a  misdemeanour,  and  therefore  the  police 
officer  was  not  justified  in  attempting  to  arrest  the  prisoners 
without  a  warrant,  so  they  can  only  be  found  guilty  of  man- 
slaughter at  the  highest. 

B.  H.  Amphlett,  K.O.  (with  him  C.  F.  VacJcell)  for  the  prose- 
cution.— Whether  ferrets  are  or  are  not  the  subject  of  larceny 
at  common  law  may  be  doubtful,  but  they  are  clearly  "  animals 
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Bbx        ordinarily  kept  in  a  state  of  confinement  within  sect.  21  of 

g^^^'  ^        the  Larceny  Act>  1861^  and  therefore  this  case  falls  within  the 

AND  OTHBB8.  22nd  soction  of  that  Act^  as  one  of  the  missing  ferrets  was  found 

in  the  possession  of  the  prisoners  or  some  of  them  under  such 

^^'       circumstances  that  they  must  have  known  it  to  have  been  stolen. 

Lanmvy^    Sect.  108  of  that  Act  provides  that  any  person  found  committing 

WntmU       any  offence  punishable  by  virtue  of  that  Act  (except  angling  in 

'  '*?*^J?!*/»  *J^®  ^y  time)  may  be  immediately  apprehended  without  a  warrant 

^^MiMrdtr-^  by  any  person.     The  police  officer  w«s  accordingly  acting  law- 

BetUting     fully,  and  to  cause  the  death  of  a  person  whilst  so  acting  by 

lawful      forcible  resistance  is  murder. 

!?Sl!l«^      Darling,  J.— Even  if  B.  v.  Gewring  be  well  decided,  and  it  is 

PritofMf'tf    good  law  that  stealing  ferrets  is  not  larceny  at  common  law,  I 

tiatwnmt-^    think  that  they  are  animals  within  sects.  21  and  22  of  the  Lar- 

^*M^«t^*  ceny  Act,  1861.     The  point  raised,  however,  is  one  that  is  not 

22,'  103.  *  f  1^6  from  doubt,  and  in  the  event  of  a  conviction  for  murder  I 

will  reserve  the  point  for  the  consideration  of  the  Court  of  Crown 

Cases  Reserved. 

The  prisoners  called  no  witnesses,  and  did  not  give  evidence 
themselres,  but  their  counsel  submitted  that  after  counsel  for 
the  prosecution  had  summed  up  the  evidence  the  prisoners  were 
entitled  to  make  unsworn  statements  to  the  jury  from  the  dock. 
The  learned  judge  ruled  that  they  were  not  entitled  to  do  so,  and 
that  the  prosecution  were  entitled  to  sum  up  all  the  evidence  in 
the  case  after  any  unsworn  statements  the  prisoners  might  think 
fit  to  make. 

The  prisoners  having  accordingly  each  made  a  statement  not 
upon  oath  in  his  defence,  and  counsel  for  the  prosecution  having 
summed  up,  followed  by  counsel  for  the  prisoners, 

Dablino,  J.  summed  up,  and  the  jury,  having  found  all  the 
prisoners  guilty  of  manslaughter,  they  were  each  sentenced  to 
fifteen  years'  penal  servitude. 

Solicitor  for  prosecution,  SoUcUor  to  the  Treasury. 
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KING'S  BENCH  DIVISION. 

Thursday,  April  24,  1902. 

(Before  Lord  Altib8tons,  G.J.,  Dabliko  and  Channkll,  J  J.) 

Bex  v.  Mead  and  akotheb.  (a) 

Lard's  Day  observance — Bread,  sale  of — Metropolis — Condition 
precedent  to  prosecution — Written  consent — Sunday  Observance 
Act,  1677  (29  Car.  2,  c.  7)— London  Bread  Act,  1822  (3  Geo  A, 
c.  cvi.),  s.  16 — Sunday  Observation  Prosecution  Act,  1871 
(34  ^  35  Vict.  c.  87),  *.  1. 

The  provision  in  sect,  1  of  the  Sunday  Observation  Prosecution 
Act,  1871,  which  requvres  certain  consent  in  writing  to  be 
obiairMl  as  a  condition  precedent  to  the  institution  of  proceed^ 
ings  for  offences  under  the  Sunday  Observance  Act  of  Charles  II., 
does  not  apply  to  the  institution  of  proceedings  for  offences 
tmder  sect.  16  of  the  Londori  Bread  Act,  1822  (3  Geo.  4,  c.  cm.), 
for  selling  and  exposing  for  sale  or  for  delivering  bread  on  the 
Swnday ;  and  corMequently  proceedings  for  these  offences  may 
be  instituted  without  wny  such  consent  being  first  obtained. 

RULE  nisi  for  a  mandamus  to  a  metropolitan  police  magistrate, 
sitting  at  Thames  Police-court,  to  state  and  sign  a  case  for 
the  opinion  of  the  High  Court. 

A  sunmions  had  been  taken  out  at  the  instance  of  one  Thomas 
Venters,  of  Tottenham,  against  one  G.  Werbitzsky,  of  75,  Oxford- 
street,  Stepney,  in  the  county  of  London,  master  baker,  for  that 
he,  being  a  master  baker,  did  on  Sunday,  the  16th  day  of  Feb- 
ruary, 1 902,  unlawfully  exercise  or  cause  to  be  exercised  the 
business  of  a  baker,  by  selling  and  exposing  bread  for  sale, 
contrary  to  sect.  16  of  the  London  Bread  Act,  1822  (3  Geo.  4, 
c.  cvi.). 

From  the  affidavit  made  by  the  applicant  Werbitzsky  in  support 
of  the  rule  it  appeared  that  he  was  served  with  the  above  summons 
for  unlawfully  exercising  or  causing  to  be  exercised  the  trade  or 
calling  of  a  baker  by  selliog  and  exposing  bread  for  sale  on  the 
Lord's  Day. 

On  the  17th  day  of  February,  1902,  he  accordingly  appeared 
at  the  police-court  before  Mr.  Mead,  metropolitan  police  magis- 
trate, to  answer  the  information. 

Before  evidence  was  called,  counsel  on  his  behalf  objected  to 
the  hearing  of  the  summons,  on  the  ground  that  the  consent 
required  by  the  Sunday  Observation  Prosecution  Act,  1871,  had 

(a)  Reported  by  W  W.  Orr.  Esq  ,  Bftrrister-al-Law, 
VOL.   XX.  % 


338  CRIMINAL  LAW  GASES. 

Rbx        not  first  been  had  and  obtained.      The  magistrate  overruled  the 

^'  objection^  and^  after  hearing  evidence^  convicted  the  defendant 

ANOTHBK.    o^  ^^®  offence  charged  in  the  information^  and  ordered  him  to 

pay  a  fine  of  lOa.  and  12«.  6d,  costs. 

^^^-  On  the  24th  day  of  Pebruarv  the  defendant  made  formal 

Lord's  Day    A'Pphcation  in  writing  to  the  magistrate  to  state  and  sign  a  case 
Observance    setting  forth  the  facts  and  gfrounds  of  his  determination  for  the 
a^h  V^I!^  opinion  of  the  Court. 

-^ir«fr^poKt  ^  *^®  ^^*'^  ^*y  ^^  March  the  magistrate  issued  a  certificate 
—Conamt  to  refusing  to  state  such  case^  on  the  ground  that  the  application 
prosecution-^  for  the  case  was  merely  frivolous. 

A^iB2^^     The  defendant  then  applied  for  the  above  rule  for  a  mandamtu 
29  Car.  2,     to  the  magistrate  commanding  him  to  state  a  case, 
c.  7 ;  3  Geo.  4,      There  was  a  similar  rule  obtained  on  behalf  of  one  H.  Grod- 
s^iTstv^t  "^°®^y*  ^  master  baker^  who  had  also  been  convicted  at  the  same 
c.  87, «.  1. '  tune  by  the  magistrate  upon  two  summonses^  one  for  unlawfully 
exercising  or  causing  to  be  exercised,  on  the  ]  6th  day  of  Feb- 
ruary, 1902,  the  trade  or  calling  of   a  baker  by   selling   aud 
exposing  for  sale  bread  on  the  Lord^s  Day,  contrary  to  the  statute, 
and  the  second  for  unlawfully  exercising  or  causing  to  be  exer- 
cised on  the  same   day  the  trade  or  calling  of  a  baker    by 
delivering  bread  at  8.15  a.m.  on  the  Lord's  Day,  contrary  to  the 
statute. 

The  two  cases  raised  the  same  point,  namely,  whether  the 
consent  in  writing  of  the  chief  officer  of  police,  or  of  two  justices 
of  the  peace,  or  of  a  stipendiary  magistrate,  which  by  sect.  1  of 
the  Sunday  Observation  rrosecution  Act,  1871,  wasmade  necessary 
before  a  prosecution  could  be  instituted  for  offences  under  29 
Car.  2,  c.  7  (the  Sunday  Observance  Act,  1677),  was  also  neces- 
sary to  the  institution  of  proceedings  under  the  Act  8  Geo.  4, 
c.  cvi. 

The  learned  magistrate  was  of  opinion  that  the  provisions  of 
the  Sunday  Observation  Prosecution  Act,  1871,  had  no  application 
to  proceedings  taken  under  the  Act  8  Geo.  4,  c.  cvi.,  and  he 
refused  to  state  a  case  upon  that  ground,  as  he  considered  the 
application  frivolous. 

The  Act  3  Geo.  4,  c.  cvi.,  was  : 

An  Act  to  repeal  the  Acts  now  in  force  relating  te  breftd  to  be  sold  in  the  city  of 
London  and  the  liberties  thereof,  and  within  the  weekly  bills  of  mortality,  and  ten 
miles  of  the  Royal  Exchange;  and  to  proyide  other  regulations  for  the  making  and 
sale  of  bread,  and  preventing  the  adulteration  of  meal,  flour,  and  bread,  within  the 
limito  aforesaid.    (1822.) 

The  Act  then  recited  and  repealed  certain  local  Acts  relating 
to  the  sale  of  bread  in  London,  and  in  sect.  2  provided  thar  it 
should  and  might 

Be  lawful  for  the  sereral  bakers  or  sellers  of  bread  within  the  city  of  London  and 
the  liberties  thereof,  within  the  weekly  bills  of  mortality,  and  within  ten  miles  of  the 
Boyal  Exchange,  to  make  and  sell,  or  offer  for  sale,  in  his,  her,  or  their  shop,  or 
deliTer  to  his,  her,  or  their  customer  or  customers,  bread  made  of  flour.     .    .     . 

Sect.  16.  Provided  always,  and  be  it  further  enacted,  that  no  master,  mistress, 
journeyman,  or  other  person  respectiTely  "exercised  or  employed  in  the  trade  or 
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calling  of  a  baker  within  the  limits  aforesaid,  shaU,  on  the  Lord  s  day,  or  on  any  part  Bix 

thereof,  make  or  bake  any  bread,  rolls,  or  cakes  of  any  sort  or  kind  ;  or  shall,  on  any  v, 

other  part  of  the  said  day  than  between  the  hours  of  nine  of  the  clock  in  the  Miad  and 

forenoon  and  one  of  the  clock  in  the  afternoon,  on  any  pretence  whatsoeTor,  sell  or  anothbb. 

expose    to    sale,  or  permit  or  snffer  to  be  sold,  or   exposed  to  sale,  any   bread,  

roUs,  or  eakee,  of  any  sort  or  kind ;  or  bake  or  deliTer,  or  permit  or  suffer  to  be  baked  1902. 

or  deliTered,  any   meat,  pudding,  pie,  tart,  or  victuals,   except  as   hereinafter  is 

excepted,  or  in  any  other  manner  exercise  the  trade  or  calling  of  a  baker,  or  be  Lord'i  Day 

engaged  or  employed  in  the  business  or  occupation  thereof,  saTe  and  except  so  far  as  ObtervcmcB 

msy  be  necessary  in  setting  and  superintending  the  sponge  to  prepare  the  bread  or  ^^^  iq^^ 

doQgh  for  the  following  day's  baking ;  and  sTery  person  offending  agaiuBt  the  last-  QaU  of  bread 

mentioned  regulations,  or  any  one  or  more  of  them,  or  making  any  sale  or  dellTery   Meirapolis 

hereby  allowed  otherwise  than  within  the  bakehouse  or  shop,  and  being  thereof  con-    Qonteni  to 

Ticted  before  any  justice  of  the  peace  of  the  city,  county,  or  plaoe  where  the  offence  pyof^oufion 

■hall  be  committed,     .     .    .     shall  for  every  such   offence  pay  and  undergo  the  ^^f^^f^  Bre<id 

forfeiture,  penalty,  and  punishment  hereinafter  mentioned ;  that  is  to  say,  for  the  ^^^  1822 

first  offence  the  penalty  of  ten  shillings ;  for  the  second  offence  the  penalty  of  twenty  29  Qar  2 

shillings ;  and  for  the  third  and  every  subsequent  offence  respectively  the  penalty  ^'^  ^  7  .  3  Geo '4 

iorty  shiUiDgs ;  and  shall,  moreover,  upon  every  such  conviction,  bear  and  pay  the  '     *  .    ^^  ^'^  / 

costs  and  expenses  of  the  prosecution.    ...  o'^  j.  35  V^^* 

The    Sunday  Observation  Prosecution   Act,  1871    {34  &  35    *'■  ®^'  '*  ^• 
Vict.  c.  87),  which  was  *'  an  Act  to  amend  the  law  with  respect  to 
prosecutions  for  offences  against  Act  of  29  Car.  2,  c.  7 ''  {the 
Sunday  Observance  Act,  1677),  provided  : 

Sect.  1.  No  prosecution  or  other  proceeding  shall  be  instituted  against  any  person 
or  the  property  of  any  person  for  any  offence  committed  by  him  under  the  Act  of  the 
twenty-ninth  year  of  the  reign  of  King  Oharles  the  Second,  chapter  seven,  intituled 
**  An  Aet  for  the  better  observation  of  the  Lord's  Day,  commonly  called  Sunday,'*  or 
for  the  recovery  of  any  forfeiture  or  penalty  for  any  such  offence,  except  by  or  with 
the  content  in  writing  of  the  chief  officer  of  police  of  the  district  in  which  the 
offence  is  committed,  or  with  the  consent  in  writing  of  two  justices  of  the  peace  or  a 
stipendiary  magistrate  having  jurisdiction  in  the  place  where  such  offence  is  committed. 
No  Bueh  proeeoution  shall  be  heard  before  the  justices  of  the  peace  or  stipendiary 
magiBtrate  by  whom  or  with  whose  consent  the  same  has  been  instituted. 

The  learned  magistrate  showed  cause  against  the  rule  by  an 
affidavit,  which  was  read  by  the  master. 

Arthur  Paioell,  K.C.  {McBamet  with  him)  showed  cause  against 
the  rule. — The  magistrate  was  right  in  refusing  to  state  a  case. 
The  sale  of  bread  in  the  metropolis  is  regulated  not  by  a  general 
Act,  but  by  a  local  Act — ^namely,  3  Geo.  4,  c.  cvi. — which  applies 
only  to  London  and  ten  miles  round  London,  measured  from  the 
Exchange,  and  the  sole  question  is  whether  the  provision  in 
pect.  1  of  the  Sunday  Observation  Prosecution  Act,  1871,  which 
in  terms  requires  certain  consent  to  be  given  before  prosecutions 
can  be  instituted  for  offences  against  the  Sunday  Observance 
Act,  1677  (29  Car.  2,  c.  7),  applies  also  to  prosecutions  for  offences 
against  the  Act  3  Geo.  4,  c.  cvi.  The  provision  in  sect.  1  of  the 
Act  of  1871  has  no  application  at  all  to  the  Bread  Act,  1822, 
(3  Geo.  4,  c.  cvi.) ;  it  applies  in  tenns  to  the  Sunday  Observance 
Act,  1677,  and  its  application  is  limitel  to  that  Act.  The  objects 
of  the  two  Acts — the  Sunday  Observance  Act,  1677,  and  the 
Bread  Act,  1822 — are  wholly  different.  The  latter  Act  (3  Geo.  4, 
c.  cvi.)  is  not  an  Act  to  provide  for  Sunday  observance  at  all ; 
it  is  au  Act  to  ensure  the  purity  of  bread  and  to  prevent  bakers 
working  seven  days  a  week,  and  the  provisions  apply  only  to 
London  and  ten  miles  round,  but  there  are  similar  provisions  in 

z  2 
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Bex        the  general  Act,  the  Bread  Act,  1886  (6  4  7  Will.  4,  c.  37).     It 
*•  is  a  re-enactment  of  local  Acts  wholly  distinct  from  the  Act  of 

ANOTHER.    Charles  II.,  and  it  would  still  remain  in  force  even  if  the  Act  of 

Charles  II.  were  repealed.     The  Act  of  Charles  II.  was  con- 

^^-       sidered  to  be  a  different  law  altogether.     The  magistrate  was 

Lord's  Day    ^^herefore  right  in  saying  that  the  case  was  frivoloos   and  in 

Observance    refusing  to  State  a  case. 

Act,  y^77-—       Henriques,  for  the  defendant,  in  support  of  the  rule. — ^The  only 

-^Metropolis  P^^^*  i^  whether  this  was  a  frivolous  application  to  state  a  case. 

—Consent  to  It  was  not  SO,  as  the  affidavit  of  the  magistrate  which  has  been 

prosecution,—  read  shows.     Sect.  1  of  the  Act  of  1871  applies,  and  consent  in 

^"^'^g^'"^^  writing  ought  to  have  been  given  before  the  proceeding  was 

29  Car.  2,     instituted.     If  consent  in  writing  was  necessary,  it  ought  to  have 
c.  7 ;  3  Gfeo.  4,  been  given  before  the  information  was  laid :  {Thorpe  v.  Priestnall 

344h85'F^t    (1897)  1  Q. B.  159).     The  title  of  the  Act  of  1871  speaks  of  pro- 

C.87, «.  1.  secations  for  offences  ''against"  the  Act  of  29  Oar.  2,  c.  7;  in 
sect.  1  the  words  are  for  any  offence  committed  "  under  **  the 
Act  of  29  Car.  2,  c.  7.  The  offence  charged  here  was  an 
offence  ''  under  '*  the  Act  29  Car.  2,  c.  7,  and  the  words  of 
the  section  precisely  describe  the  offence  in  this  case.  Farther, 
sect.  16  of  the  Act  3  Geo.  4,  c.  cvi.,  is  merely  explanatory 
of  the  Act  29  Car.  2,  c.  7,  and  that  which  is  an  offence  under 
sect.  16  of  the  later  Act  is  also  an  offence  under  29  Gar.  2, 
c.  7.  This  was  an  offence  against  the  Act  29  Car.  2,  c.  7,  and, 
being  so,  it  was  protected  against  prosecution  by  sect.  1  of  the 
Act  of  1871,  which  applies  to  the  case.  He  referred  to  Rea>  v. 
Cox  (2  Burr.  786) ;  Crepps  v.  Burden  (2  Cowp.  640) ;  Rex  v. 
Younger  (5T.  R.  449)  ;  Reg.  v.  Pawlett  (11  Mod.  114) ;  Uawkins' 
Pleas  of  the  Crown,  book  1,  c.  26,  s.  8,  and  34  Greo.  3,  c.  61. 

Lord  Alvebstoke,  G.J. — ^This  rule  was  moved  to  state  a  case 
upon  a  point  which  has  been  fully  dealt  with  by  the  learned 
magistrate  in  the  affidavit  made  by  him.  If  there  had  been  any 
other  point  of  law  raised,  or  if  the  point  had  depended  on  any- 
thing not  before  the  Court,  we  should  order  a  case  to  be  stated; 
but  we  rtally  are  in  a  position  upon  the  materials  before  us  to 
deal  with  the  case  and  to  decide  the  whole  issue  between  the 
parties.  The  contention  in  support  of  this  rule  is  that  the 
provisions  of  the  Sunday  Observation  Prosecution  Act,  1871, 
apply  to  prosecutions  under  3  Greo.  4,  c.  cvi.,  which  is  the  Bread 
Act  applicable  to  the  metropolis,  so  as  to  make  the  written 
consent  required  by  the  Act  of  1871  a  condition  precedent  to  a 
prosecution  under  3  Geo.  4,  c.  cvi.  But  when  the  matter  is 
considered  it  is  reasonably  plain  that,  however  much  it  might 
be  thought  desirable  to  impose  some  limits  on  these  prosecutions, 
the  Act  of  1871  has  not  done  it.  The  Act  of  1871  deals  in 
terms  with  prosecutions  instituted  for  offences  under  the  Act  of 
Charles  II.,  and  it  does  not  mention  any  other  statute.  The 
statutes  relating  to  bread  in  the  metropolis  form  a  complete  code 
i  n  themselves,  and  I  think  we  are  able  to  see  why  they  were 
parsed.     The  Act  of  Gharles  II.  was  a  general  Act,  and  it  had 
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left  oat  works   of    necessity   and   charity^   which   alone    were        K>^ 
excepted ;  and^  it  being  a  general  Act^  it  was  not  unreasonable   m,^' 
to  sappose  that  the  Legislature  might  have  thought  it  necessary    amothsk. 

to  give  the  protection  given  in  sect.  1  of  the  Act  of  1871  before        

prosecutions  were  instituted  under  it.     Now,  in  the  year  1793,        ^^^- 
in  the  case  of  Bex  v.   Younger  (5  T.  R.  449),  the  point  was    Lord's  Day 
raised  as  to  whether  the  baking  of  dinners  by  bakers  on  the    Observance 
Sunday  came  within  the  description  of  works  of  necessity,  and,  ^**»  ^/V'Za 
the  court  having  there  held  that  what  was  done  by  the  baker  ^M^ropoUs 
came  within  the  exception  as  a  work  of  necessity,  in  the  very  ^Content  to 
next  year  special   legislation  was   introduced   by  the  Act  34  P*'o«»««^*o«— 
Geo.  3,  c.  61,  dealing  exhaustively  with  the  business  of  bakers  j^f^g^*^ 
in  the  city  of  London  and  twelve  miles  of  the  City.     That  Act    20  Car.  2, 
was  repealed,  and  then  we  have  successively  the  Acts  55  Geo.  3,  «•  7 ;  3  Geo.  4i, 
c.  xcix.,   and  other  Acts  down  to  the  present   Act  3  Geo.   4,  ^^T'^^'y^l 
c.  cvi.     Therefore  it  seems  to  us  that,  with  regard  to  the  baking     c.  87,  i.  l. 
of  bread  in  the  metropolis,  a  special  code  has  been  enacted  by 
the  Legislature,  with  special  provisions  as  to  the  time  when,  and 
conditions  under  which,  a  prosecution  should  take  place,  and  as 
to  the  ingredients   of   the  offence  and   the   exceptions   which 
should  be  allowed  from  the  general  provisions,  and,  looking  at 
the  scheme  of  the  legislation,  it  would  seem  too  much  to  say 
that  the  Act  of  1871,   which  in  terms  refers  to   the  Act  of 
Charles  II.,  and  makes  no  mention  of  the  lone  series  of  Bread 
Acts  relating  to  the  metropolis,  has  brought  them  in  by  impli- 
cation merely  because  it  speaks  of  offences  committed  under  the 
Act  of  Charles  II.   Certain  offences  under  the  Bread  Acts  may  also 
amount  to  offences  under  the  Act  of  Charles  II.,  but  it  is  obvious 
that  some  of  the  things   which  might  be  offences  under  the 
Bread  Act  would  not  be  offences  under  the   earlier  Act ;    and 
that  may  be  the  reason  why  the  Bread  Acts  are  not  referred  to 
by  name  in  the  Act  of  1871.     I  think  that  in  order  to  prevent 
proceedings  from  being  taken  under  the  Bread  Act,  in  respect  of 
a  matter  that  prima  facie  would   come  within   that  Act,   the 
words  must  be   clear,  either  expressly  or   by  implication,  to 
impose  that  limitation.     I  think  for  the  reasons  stated  by  the 
learned  magistrate,  as  well  as  for  the  reasons  I  have  just  given, 
that  this  objection  fails,  and  that  the  summonses  were  rightly 
entertained   by   the   magistrate,   although  no   consent  for   the 
institution  of  the  proceedings  had  been  obtained  under  the  Act 
of  1871. 

Darlikg  and  Channell,  JJ.  concurred. 

Rule  discharged. 

Solicitors  for  the  prosecutor,  Pattinson  and  Brewer. 

Solicitor  for  the  defendant,  Albert  Solomon, 
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KING'S  BENCH  DIVISION. 

May  1  and  2,  1902. 

(Before  Lord  Alvebstone^  C.J.,  Darling  and  Channell,  J.J.) 

Smithies  (app.)  v.  Bridge  (reap.)  (a) 

Sals  of  Food  and  Drugs  Act,  1875 — Adulteration — Milk — Milk 
sold  a^  taken  from  cow — Deficiency  in  milk  fat — 8ale  of  article 
not  of  nature^  subetance,  and  quality  demanded — Liability  to 
conviction — Sale  of  Food  and  Drugs  Act,  1875  (38  ^  89  Vict, 
c.  63),  s.  6. 

The  a/ppellam,t  was  summoned  under  sect.  6  of  the  Sale  of  Food 
and  Drugs  Act,  187  5,  for  selling  to  a  purchaser  who  asked  fornew 
milk  an  article  which  was  not  of  the  naiure,  suhstancs,  and 
quality  demanded. 

It  was  proved  and  admitted  that  the  milk  had  not  bee^i  tampered 
with,  but  had  been  sold  exactly  in  the  same  condition  as  it  had 
corns  from  the  cows,  and  the  justices  found  that  there  had  beeu 
no  adulteration  of  or  subtraction  from  the  miik,  but  it  was 
proved  that  the  milk  sold  was  deficient  by  at  least  80  per  ce^U.  in 
the  milk  fat  proper  to  genuine  milk  ;  and  it  appeared  that  this 
deficiency  in  fats  iva>s  due  to  the  system  of  milking  adopted  by 
the  owner  of  the  cows  from  whom  the  appellant  purchased  the 
milk,  by  allowing  an  unusually  long  interval  to  elapse  between 
the  milkings,  whereby  a  portion  of  the  fat  in  the  milk  became 
absorbed  by  the  cows. 

The  petty  sessions  having  convicted  the  appellant  under  the  section, 
arid  the  quarter  sessions  having  affirmed  the  conviction : 

Held  (by  Lord  Alver stone,  C.J.  and  Ohannell,  J.,  Darling,  J.  dis- 
senting), that  there  was  evidence  on  which  the  justices  could  pro- 
perly convict  the  appellant  under  sect.  6,  and  thai  he  was 
rightly  convicted  of  having  sold  an  article  which  was  not  of  the 
nature,  svhstafice,  and  quality  demanded. 

CASE  stated  by  the  general  quarter  sessions  for  the  county  of 
Essex,  held  at  Chelmsford  on  the  1st  day  of  Janoaiy, 

1902. 

At  the  petty  sessions  held  at  Thorpe-le-Soken,  in  the  county 
of  Essex,  on  the  7th  day  of  October,  1901,  the  appellant  was 
convicted  of  an  offence  under  sect.  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  for  that  on  the  15th  day  of  August,  1901,  at 
Great  Clacton,  he  the  appellant,  did  unlawfully  and  wilfully  sell 
to  the  respondent  and  to  his  prejudice  a  certain  article  of  food — 

(a)  Beported  by  W.  W.  Orr,  Esq.,  6arrister-at-Law. 
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to  wit^  milk — which   was  not  of  the  nature^   sabstance^   and    SxiTRistt 
quality  of  the  article  of  food  demanded  by  the  respondent  as  the     j^^, 
purchaser.  

The  appellant  was  fined  on  this  conviction  in  the  sum  of  20L,        1902. 
and  ordered  to  pay  19*.  costs.  aaToTtoocl 

The  appellant  gave  notice  of  appeal  agpainst  the  conviction  to  ^^  drugs— 
the  quarter  sessions.  A<luUeration 

On  the  1st  day  of  January.  1902,  the  appeal  came  on  for  „t:^*^^ 

i_.  ••  A  ^•'•■L         ♦!  J  Sold  as  taken 

hearing   before  the   quarter  sessions^  when  it  was  proved  or  y^^^^^^ 
admitted  that  at  about  nine  o'clock  in  the  morning  of  the  15th  De^ney  in 
day  of  August,    1901,  at  Clacton-on-Sea,  the  respondent    (an /ojJt^S  #39 
inspector  under  the  Sale  of  Pood  and  Drugs  Acts)  stopped  a        ,'g, 
hand  cart  on  which  was  a  chum  of  milk  belonging  to  the  appel- 
lant in  the  course  of  being  sold  and  in  charge  of  a  man  employed 
by  the  appellant. 

The  respondent  asked  to  be  supplied  with  a  pint  of  new  milk ; 
the  man  served  him  from  a  small  can,  and  the  respondent  paid 
for  the  milk  the  sum  of  2^(2.,  which  was  the  recognised  price 
for  new  milk. 

The  respondent  stated  that  he  purchased  the  milk  for 
analysis,  divided  the  sample,  and  otherwise  complied  with  the 
requirements  of  the  Acts. 

The  public  analyst  for  the  county  of  Essex  gave  his  certificate 
(dated  the  30th  day  of  August,  1901)  in  the  following  terms  : 

I  am  of  opinion  that  the  said  sample  contained  the  parts  as  under,  or  the 
percent  ages  of  foreign  ingredients  as  under,  namely,  only  2 '09  per  cent,  of  fat,  and 
WM  therefore  deficient  to  the  extent  of  at  least  30  per  cent  of  the  fat  proper  to 
genuine  milk,  seeing  that  normal  milk  of  even  poor  quality  contains  at  least  3*00  per 
cent,  of  fat.  No  chsnge  bad  taken  place  in  the  condition  of  the  article  that  would 
interfere  with  the  analysis. 

It  was  therefore  proved  by  the  production  of  the  analyst's 
certificate,  and  not  disputed  by  the  appellant,  that  the  milk  sup- 
plied contained  only  2*09  per  cent,  of  fat,  and  further,  that  the 
cows  from  which  the  milk  had  been  obtained  had  been  milked  at 
about  four  o'clock  on  the  morning  of  the  15th  day  of  August, 
and  that  the  milk  so  sold  as  above  mentioned  had  not  been 
tampered  with  or  adulterated  in  any  way,  but  was  in  the 
same  condition  exactly  as  it  had  come  from  the  cows  at  that 
milking. 

It  was  further  proved  that  the  cows  before  the  four  o'clock 
milking  had  not  oeen  milked  for  nearly  sixteen  hours — that  is 
to  say,  at  about  twelve  o'clock  at  noon  on  the  previous  day — 
and  that  the  small  percentage  of  fat  above-mentioned  was 
accounted  for  by  the  fact  of  that  long  interval  between  the 
two  milkings,  a  portion  of  the  fat  of  the  milk  during  that  long 
interval  of  sixteen  hours  becoming  absorbed  by  the  cows. 

It  was  further  proved  that  the  owner  of  the  cows  had  on 
divers  occasions  during  the  preceding  eighteen  months  or  there- 
abouts consulted  with  veterinary  surgeons  as  to  his  cows 
having  abnormally  large  calves  and  the  consequent  loss  and 
dauger  of  loss  of  his  cows  in  calving,  and  that  he  had  been 
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Skithiks  advised   by   tlie   veterinary  surgeon  that  it    was    due   to  the 

^'  system  of  milking  adopted^  which,  while  having  the  effect  of 

'  increasing  the  quantity  of  milk  at  the  morning  milking,  caused 

1902.  it  to  be  deficient  in  fat  by  reason  of  a  portion  of  the  fat  in  the 

,""7*-    -  milk  while  retained  in  the  cows  becoming  absorbed  by  the  cows 

and  drJgs—   ^^^  g^i^g  ^^  *^©  nourishment  of  the  calves. 
AdvXteraiion       It  was  farther  proved  or  admitted  that  the  cows  which  sup- 
■—Milk—     plied  the  milk  were  not  the  property  of  or  under  the  control  of 
fromeow-^  the  appellant,  but  were  the  property  of  and  under  the  control  of 
Deficiency  in  a  Mr.  Lilley,  from  whom  the  appellant  purchased  the  milk  under 
/at-— 38  #  39  a  guarantee  of  its  genuineness  and  purity  as  new  milk. 
Vict  c.  63,        ijijjg  cows  were  kept  by  Mr.  Lilley  at  his  farm  about  four 
miles  from  Clacton. 

The  guarantee  was  in  the  form  of  a  label  attached  to  the 
churns,  was  dated  the  14th  day  of  August,  1901,  and  specified 
the  milk  as  two  churns  containing  24f  gallons,  ''  warranted  pure 
new  milk  with  all  its  cream.  Delivered  under  contract.^'  But 
the  appellant  did  not  either  at  petty  sessions  or  quarter  sessions 
prove  or  rely  on  a  compliance  with  the  provisions  of  sect.  25  of 
the  Act,  nor  was  any  alleged  compliance  with  the  provisions  of  that 
section,  or  the  fact  of  there  being  such  guarantee,  raised  as  a 
ground  of  appeal  in  the  notice  of  appeal. 

The  justices  in  quarter  sessions  were  of  opinion  that  there  had 
been  no  adulteration  of  or  abstraction  from  the  milk,  but  they 
were  of  opinion,  notwithstanding,  that  the  offence  charged  had 
been  proved  and  established,  and  that  the  conviction  ought  to 
be  aflSrmed.  They  therefore  affirmed  the  conviction,  but 
reduced  the  penalty  from  20Z.  to  IZ.,  and  dismissed  the  appeal 
without  costs. 

The  question  of  law  for  the  opinion  of  the  Court  was  whether 
upon  the  evidence  and  under  the  circumstances  above  set  out, 
an  offence  was  committed  under  sect.  6  of  tbe  Sale  of  Food  and 
Drugs  Act,  1875. 

The  Board  of  Agriculture  in  exercise  of  the  powers  conferred 
on  them  by  sect.  4  of  the  Sale  of  Pood  and  Drugs  Act,  1899  (62 
&  63  Vict.  c.  51)  made  the  following  regulations — called  the 
''  Sale  of  Milk  Regulations,  1901,''  and  dated  the  5th  day  of 
August,  1901— 

1.  Where  a  sample  of  mUk  (not  being  milk  sold  as  skimmed,  or  separated,  or 
condensed  milk)  contains  less  than  8  per  cent,  of  milk  fat,  it  shall  be  presumed  for 
the  purposes  of  the  Sale  of  Food  and  Drags  Acts,  1875  to  1899,  until  the  contraij  is 
proYod,  that  the  milk  is  not  genuine,  by  reason  of  the  abstraction  therefrom  of  milk 
fat,  or  the  addition  thereto  of  water. 

2.  Where  a  sample  of  milk  (not  being  milk  sold  as  skimmed,  or  separated  or  eon- 
densed  milk)  contains  less  than  8*5  per  cent  of  milk  solids  other  than  milk  fat  it  shall 
be  presumed  for  the  purposes  of  the  Sale  of  Food  and  Drugs  Acta,  1875  to  1899,  until 
the  contrary  is  proTed,  that  the  milk  is  not  genuine,  by  reason  of  the  abstraction 
therefrom  of  milk  solids  other  than  milk  fat,  or  the  addition  thereto  of  water. 

These  regulations  extended  to  Great  Britain,  and  came  into 
operation  on  the  1st  day  of  Sept^mber^  1901,  and  therefore  did 
not  apply  to  or  affect  the  present  case. 

Warbv/rton  for  the  appellant. — The  conviction  under  sect.  6 


Was  wrong.     There  was  do  adulteration  at  all,  as  it  was  clearly    Smithies 
proved  and  was  admitted  that  the  milk  sold  was  exactly  in  the  ^' 

same  condition  as  that  in  which  it  had  come  from  the  cows,  and        ^^*' 
the  justices  in  quarter  sessions  expressly  find  that  there  was  no       1902. 

adulteration  of  or  abstraction  from  the  milk.   The  milk  being  pnre        

milk  from  the  cows  there  could  be  no  offence  under  sect.  6,  as,  anddrugt^ 
to  constitute  an  offence  under  that  section,  the  article  sold  must  Adulteration 
be  one  which  is  not  of  the  nature,  substance,  and  quality  — Milfc— 
demanded  by  the  purchaser.  Here  the  purchaser  asked  for  new  ^^  "'  *^" 
milk,  and  the  article  sold  was  new  milk  in  exactly  the  same  state  De/ieigKcy  in 
as  it  had  come  from  the  cows.  The  offence  charged  was  com-  fat-SB  4- 3\i 
mitted  on  the  15th  day  of  August,  1901,  and  therefore  the  regn-  ^•^**  ^-  ^' 
lations  made  by  the  Board  of  Agriculture  do  not  apply  to  this 
case,  as  those  regulations  did  not  come  into  operation  till  the  1st 
day  of  September,  1901.  There  was  therefore  no  standard  as  to 
the  percentage  of  milk  fat  in  genuine  milk  existing  at  the  time. 
If  this  conviction  stands  no  person  would  be  safe  in  selling 
genuine  milk  even  as  it  comes  from  the  cows.  There  is  no  case 
exactly  in  point,  but  there  are  dicta  which  show  that  this  con- 
viction is  wrong.  For  instance.  Lush,  J.,  in  Hoyle  v.  Hitchman 
(40  L.  T.  Rep.  252,  at  p.  255;  4  Q.  B.  Div.  283,  at  p.  289), 
speaking  of  cream,  said  :  '*  Cream  is  not  an  article  having  any 
standard  of  quality.  It  varies  with  the  character  of  the  cows 
from  which  the  milk  comes,  and  the  food  on  which  they  are  fed. 
This  was  genuine  cream,  though  of  inferior  quality.  It  appears 
to  me  that  the  sale  in  such  a  case  was  not  an  offence  within  the 
Act  at  all.''  That  precisely  applies  here,  as  the  milk  was 
genuine  milk,  though  of  inferior  quality,  and  therefore,  accord- 
ing to  Lush,  J.,  the  sale  was  not  an  offence  within  the  Act :  (see 
also  the  comments  on  the  case  of  Morgan  v.  Atiger,  decided  by 
the  Divisional  Court  on  the  14th  day  of  March,  in  the  Law 
Journal  of  the  26th  day  of  April,  1902,  at  pp.  228.9).  The  finding 
of  the  justices  that  there  was  no  adulteration  in  fact  rebuts  the 
presumption  of  adulteration  arising  from  the  finding  in  the  cer- 
tificate that  the  milk  was  deficient  in  milk-fat.  The  appellant 
has  displaced  that  presumption  by  showing  that  the  milk  was  as 
it  came  from  the  cows.  Both  sect.  6  and  the  Board  of  Agricul- 
ture Regulations  of  1901  show  that  to  constitute  adulteration 
there  must  be  either  an  addition  to  or  subtraction  from  the  milk. 
Here  the  case  finds  that  there  has  been  neither.  He  also  referred 
to  sect.  4  of  the  Sale  of  Food  and  Drugs  Act,  1899. 

C.  E.  Jones  for  the  respondent. — ^The  question  is  a  question  of 
fact  for  the  justices  whether  the  certificate  is  sufficient  for  a  con- 
viction, and  the  justices  both  in  petty  sessions  and  in  quarter 
sessions  have  held  that  it  was  sufficient.  It  is  not  a  question  of 
whether  the  milk  was  pure  or  genuine  milk  from  the  cow  or  not. 
New  milk  must  be  milk  with  3  per  cent  of  milk  fat,  which  this 
milk  had  not.  That  standard  is  now  laid  down  by  the  Board  of 
Agriculture,  but  formerly  it  depended  on  the  facts.  It  is  entirely 
a  question  of  fact  for  the  justices  when  there  is  any  evidence  at 
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Smithies     all  on  which  they  can  properly  act :   {Hewitt  v.  Taylor,  74  L.  1*. 
Br^b      Rep.  51 ;  (1896)   1  Q.  B.  287).     No  doubt  this  was  new  milk, 

'     but  the  cows  had  been  so  manipulated  in  their  treatment  that 

1908.        the  milk  was  deficient  in  quality,  and  in  fact  it  was  not  milk 

— T     ,  at  all.     When  a  purchaser  asks  for  new  milk  he  expects  to  get 

andJ^u^h-  ^^^^  ^^  normal  quality;  this  was  not  milk  of  normal  quality, 

AdidteraUon  and  therefore  was  not  the  article  which  the  purchaser  had  asked 

— ^***^     for.     [Lord  Alveestonb,  C.J. — The  case  of  Lane  v.  Collins  (52 

fifpW«toi«ii  L  T.  Rep.  257;  14  Q.  B.  Div.  193)  seems  very  much agiiinst you. 

D^ideney  in  ^  shonld  doubt  if  it  is  right,  and  I  am  not  at  present  prepared  to 

/a«-88  *  3»  say  that  I  should  follow  it.]     Dyke  v.   Oower  (65  L.  T.  Rep. 

''^t.e.^'    760;  (1892)  1  Q.  B.  220)  is  strongly  in  the  respondent's  favour. 

It  shows  that  where  very  poor  milk  with  a  deficiency  of  33  per 

cent,  of  fat  was  sold,  the  seller  was  convicted.     There  must  be 

no  manipulation  of  the  feeding  or  milking  of  the  cows^  and  the 

appellant  is  in  the  same  position  as  the  owner  of  the  cows. 

Cwr.  adv,  vult. 
May  2. — Channsll,  J. — ^In  this  case  the  Court  are  not  entirely 
agreed  as  to  the  result ;  but  I  think  that  there  is  no  real  differ- 
ence of  opinion  as  to  the  principles  applicable  to  the  case.  I 
proceed  to  deliver  my  judgment  first.  The  proceeding  in  this 
case  was  instituted  under  sect.  6  of  the  Sale  of  Food  and  Drugs 
Act,  1875^  and  it  is  very  important  to  bear  in  mind  that  the 
section  differs  in  a  very  material  respect  from  some  of  the  other 
sections  of  that  Act.  It  has  been  clearly  decided  that  under  that 
section  no  question  of  guilty  knowledge  or  frauduleiit  intention 
arises,  but  that  the  only  question  is  whether  the  seller  has  sold  to 
the  prejudice  of  the  purchaser  something  which  is  not  of  the 
nature,  substance,  and  quality  of  the  article  demanded  by  the 
purchaser.  There  are  cases  which  decide  that  mmis  rea,  or  guilty 
knowledge,  is  not  necessary  to  constitute  the  offence  :  (see  Beits 
V.  Armstead,  58  L.  T.  Rep.  811 ;  20  Q.  B.  Div.  771).  A  master 
may  be  liable  where  the  sale  is  the  act  of  his  servant :  (see 
Brown  v.  Foot,  66  L.  T.  Rep.  649),  and  a  corporation  may  be 
liable  for  the  offence  under  this  section  as  was  decided  in  a 
recent  case :  (see  Pearks,  Ounston^  and  Tee  v.  Ward,  (1902)  2 
K.  B.  1).  I  refer  also  to  the  case  of  Goulder  v.  Book  (84  L.  T. 
Rep.  710 ;  (1901)  2  K.  B.  290),  which  was  the  case  of  the  sale  of 
beer  which  in  fact  had  arsenic  in  it  owing  to  some  mistake  in  the 
process  of  the  manufacture  of  one  of  the  ingredients  of  the  beer. 
The  retail  seller  of  the  beer  was  convicted  under  sect.  6^  and  the 
judgment  of  the  Lord  Chief  Justice  in  that  case  brings  out  very 
clearly  the  principles  I  wish  to  state  as  applicable  to  this  case. 
That  was  the  case  of  a  manufactured  article — ^namely,  beer  ;  this 
is  the  case  of  a  natural  product — namely,  milk.  There  is 
necessarily  some  difference  between  the  two,  but  I  think  the 
same  principle  must  be  applied  to  both.  A  person — as  in  this 
case— asks  for  new  milk,  and  if  in  fact  he  gete  something  which 
he  does  not  expect  to  get  under  that  description,  it  seems  to  me 
that  the  offence  under  sect.  6  is  committed.     If,  in  ordinary  cases, 
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tlie  seller  is  able  to  show  that  what  he  has  sold  as  milk  is  without    SMrrRiii 
alteration  and  is  the  identical  thing  that  has  come  from  the  cow^  ** 

then^  in  the  absence  of  any  other  evidence^  he  would  clearly  prove       *'^^*' 
that  that  substance  which  he  had  sold   was  milk.     But  if  the       1902. 
certificate  of  the  analyst  shows  that  what  was  sold  as  milk  had       jT^T/l,^ 
not  the  proper  constituent  parts  of  milk^  and  if  the  seller  were  to  f^^J,^^ 
prove  that  he  had  made  inquiries  and   had  found  that  the  cow  AduUeroHon 
from  which  the  milk  came   was   suffering  from  illness^  or  that     — ift^— 
there  was  some  other  cause  which  made  the  cow  not  produce  milk  ^f^J^j!^^ 
of  normal  character  as  to  strength  or  richness^  then  I  think  that  Uefieiwcy  in 
evidence  would  confirm  the  analysis^  and  would^  as  it  seems  to  fat--3%  1 39 
me^  show  that  what  was  sold  was  not  of  the  nature^  substance,    ^^^^'  ^  ^^* 
and  quality  of  the  article  demanded.     It  is  true  that  in  that  case 
the  seller  has  sold  something  which  is  the  direct  produce  of  the 
cow ;  but  it  is  something  which  in  fact  is  not  milk^  but  something 
else ;  and  in  that  case  the  seller^  although  acting  in  good  faith^ 
ought  to  be  convicted  under  sect.  6  for  selling  a  different  thing 
and  a  thing  not  of  the  nature,  substance,  and  quality  demanded 
by  the  purchaser.     The  case  may  be  a  hard  one,  and  I  think  the 
justice  of  the  case  would  probably  be  met  by  a  merely  nominal 
fine,  but  I  think  that  under  the  circumstances  there  must  be  a 
conviction.     Those  being  the  principles  on  which  the  case  ouglit 
to  be  decided,  we  have  to  apply  them  to  the  facts  of  the  present 
case.     Now,  as  to  the  facts,  the  magistrates  have  found  thut  the 
milk  was  not  of  the  normal  strength,  and  they  have  also  found 
that  the  milk  whs  in  the  same  condition  as  it  came  from  the  cows, 
and  that  it  had  not  been  tampered  with  or  adulterated  in  any 
way ;  but  they  also  found  that,  by  reason  of  the  peculiar  way  iu 
which  these   cows  were  milked,  the  substance  that  came  from 
those   cows   was   not  what  was  demanded   by   the    purchaser, 
namely,  milk.     That  was  a  question  of  fact  for  the  justices  to 
deal  with,  and  if  they  have  come  to  those  findings  as  questions  of 
fact — as  they  have  done — it  was  within  their  province  to  do  so. 
Id  my  opinion  they  were  right  in  coming  to  that  conclusion. 
Under  these  circumstances  the  justices  have  come  to  a  conclu- 
sion in  a  matter  of  fact  which  they  were  entitled  to  come  to,  and 
I  think  therefore  that  we  cannot  interfere  with  their  decision. 
As  to  the  case  of  Lane  v.  Collitut  (52  L.  T.  Rep.  257  ;  14  Q.  B. 
Div.   193),  what  Mathew,  J.  there  says  is  that  it  had  not  been 
shown  that  the  article   supplied  was  other  than  the  purchaser 
might  expect  to  get  as  milk  ;  that  is  to  say,  the  facts  there  were 
fonnd  in  the  opposite  way  to  that  in  which  they  had  been  found 
in  the  case  before  us.     The  case  is,  no  doubt,  a  hard  one ;  but  if 
we  do  not  lay  down  the  rule  in  this  way  it  may  work  mischief  in 
other  cases,  such  as  where  the  milk,  although  coming  direct  from 
the  cow,  may  be.  dearly  infected  with  disease. 

Darlinq,  J. — I  regrQt  that  I  am  obliged  to  come  to  a  different 
conclusion.  The  purchaser  asked  for  new  milk,  and  he  got  milk 
delivered  to  him  in  exactly  the  same  condition  as  it  had  come 
from  the  qow.     It  is  said  that  the  appellant  had  sold  an  article 
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Skithibs     not  of  the  natare^  substance^  and  quality  demanded.     If  he  did 
^'  80^  then  clearly  he  committed  an  offence  under  the  section  ;  if  he 

''      did  not  do  ao^  then  there  is  no  offence.     It  seems  clear  that  what 

1902.        he  got  was  new ;  the  only  question  therefore  is  whether  it  was  milk. 
,  "T"-       I  do  not  think  we  ought  to  uphold  this  conviction  unless  we  are 
and  dnuB—  Prepared  to  decide  that  what  the  purchaser  got  was  not  milk. 
AduLUratwn  In  this  case  it   was   milk;  it   came  direct  from    the  cow  and 
— ifiZfc—     appeared  to  be  milk.      It  must  be  milk  from  a  cow;  it  must  not 
^fywn*eovh^  be  milk  from  some  other  animal ;    it  must  be  cow's  milk.     But  I 
Deficiency  in  do  not  think  that  milk  from  a  diseased  cow  would  come  within 
fai--dS  4r  89  that  word,  because,  as  it  is  an  article  of  food,  a  person  asking  for 
Vict.  e.  63,    j][iil)^  must  be  taken  to  be  asking  for  milk  which  is  fit  for  human 
consumption.      Was  it  milk  ?     If  it  was  not  milk,  what  was  it  ? 
It  is  said  that  it  was  not  milk  because  it  did  not  contain  a  cer- 
tain amount  of  essential  fats.      At  the  time  of  the  alleged  offence 
there  was  no  standard  as  to  the  percentage  of  milk  fat  genuine 
milk  should  contain,  such  as  the  standard  which  the  Board  of 
Agriculture  haye  since  set  up ;   but  at  the  time  now  in  question 
there  was  no  standard.     The  analyst  says  in  his  certificate  that 
normal  milk  contains  a  certain  proportion  of  fat.     But  it  is  per- 
fectly well-known  that  some  kinds  of  cows  give  milk  which  con- 
tains more  fats  than  the  milk  given  by  other  kinds  of  cows,  and 
people  keep  particular  kinds  of  cows  for  this  very  reason.     There 
being  no  standard,  the  appellant  sold  what  was  described  as,  and 
what  he  was  entitled  to  describe  as,  milk,  although  it  was  not  so 
rich  as  other  milk,  because  of  the  peculiar  manner  in  which  the 
cows  were  milked,  and  he  cannot  be  convicted  unless  it  can  be 
shown  that  what  the  purchaser  got  was  not  new  milk.     Look  at 
the  matter  how  you  wUl,  what  was  supplied  here  was  milk ;  it  was 
new  milk,   and  therefore   I   think  that  the  purchaser  got  an 
article  which  was  of  the  nature,  substance,  and  quality  of  the 
article  demanded.      I  should  probably  not  have  differed  in  this 
case  if  I  thought  that  our   decision   would  only  apply  to  milk 
because  of  the  order  of  the  Board  of  Agriculture  to  which  I  have 
referred.     But  what  I  am  afraid  of  is  that  the  decision  of  the 
Court  in  this  case  may  be  applied  in  the  case  of  a  perfectly  natural 
product  as  to  which  there  is  no  standard  applicable;  and  I  cannot 
help  seeing  that  difficulties  might  arise  in  such  cases  where  there 
is  no  standard,  if  it  were  held  that  a  natural  product  were  not  of 
the  nature,  substance,  and  quality  of  the  article  demanded,  merely 
because  it  did  not  contain  all  the  elements  which  were  usually 
present  in  normal  samples  of  that  product,  and  in  the  same  pro- 
portions.   Take,  for  instance,  the  case  of  apples.    A  purchaser 
who  had  asked  for  apples  and  who  had  been  supplied  with  them 
as  plucked  from  the  tree,  might  complain  that  they  contained  less 
malic  acid  or  other  essential  than  some  analyst  might  declare  to 
be    usual     in     apples.       These     apples^     however    poor     in 
quality  they  mignt  be,   would  still  be  apples^  and  exactly  as 
Nature  produced  them.     It  is  the  same  in  the  case  of  this  milk; 
it  is  as  Nature  produced  it,   though  the  fat  went  into  the  call 
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instead  of  into  the  milk.      I  think  the  principle  woald  be  capable  Sxitkim 

of  dangerous  extension  if  a  person  can  be  convicted  for  selling  ^* 

withont  any  f rand  a  natural  product  in  the  state  in  which  it  is  "^'' 

produced.     Therefore  I  think  that  this  conviction  ought  to  be  set  1902. 

aside.  

Lord  Alvbrstone,  C.J. — This  case  is  one  of  some  difficulty  ;  and^ga-- 

but^  on  the  whole^  I  have  arrived  at  the  conclusion  that  we  must  AduUeraiion 

affirm  the  conviction.     I  cannot  distinguish  the  case  against  the  —Milk^ 

present  appellant  from  the  case  which  would  have  been  against  ^/J!L"!i?.**** 

T  Ml  ^  1  1  ^^  1  1     •«»   T  '11        1      -1  1  from  eow — 

Lilley^  from  whom  the  appellant  purchased,  if  Lilley  had  been  D^fieUncy  in 
proceeded  against.  The  magistrates  have  found  certain  facts,  fat-^^  f  39 
and  upon  those  facts  the  appellant  was  convicted,  and  on  appeal  ^**^**  J*  *^' 
the  quarter  sessions  affirmed  the  conviction,  but  reduced  the  fine. 
I  think  that  both  Courts  have  dealt  with  the  matter  as  a  question 
of  fact,  and  I  think  that  if  there  was  any  evidence  here  upon 
which  they  could  reasonably  come  to  that  conclnsion,  then  this 
Court  cannot  interfere  and  the  conviction  ought  to  stand.  I 
agree  with  my  brother  Darling  that  the  real  question  is  whether 
what  was  sold  was  milk.  It  is  not  necessary  in  order  to  con- 
stitute an  offence  under  sect.  6 — as  my  brother  Channell  has 
pointed  out — that  the  seller  should  know  the  condition  of  the 
article  sold.  If  it  is  not  of  the  nature,  substance,  and  quality  of 
the  article  demanded,  then  he  is  liable  under  sect.  6,  whether  he 
knew  the  condition  of  the  article  or  not.  As  no  question  arises 
as  to  any  warranty,  it  is  not  possible  to  distinguish  between  the 
appellant  and  Lilley  by  whom  the  milk  w.ts  originally  provided^ 
and  therefore  we  have  really  got  to  deal  with  a  person  who  is 
in  the  same  position  as  Lilley.  I  think  the  only  question  for  us 
in  this  case  is,  was  there  evidence  upon  which  the  magistrates 
could  reasonably  find  that  the  article  sold  was  not  of  the  nature, 
substance,  and  quality  of  the  article  demanded  7  The  analyst  in 
his  certificate  has  found  that  the  milk  was  '^  deficient  to  the 
extent  of  at  least  30  per  cent,  of  the  fat  proper  to  genuine  milk, 
seeing  that  normal  milk  of  even  poor  quality  contains  at  least 
3  per  cent,  of  fat."  I  entirely  agree  that,  if  there  had  been 
evidence  that  the  milk  came  direct  from  the  cow,  and  there  was 
no  evidence  of  anything  abnormal  in  the  cow  or  in  the  way  it  had 
been  treated,  the  conviction  would  have  been  wrong.  But  in 
this  case  it  has  been  found  as  a  fact  that,  although  the  milk  was 
the  same  as  it  had  come  from  the  cow,  yet  that  its  condition  was 
owing  to  the  abnormal  way  the  cow  was  treated,  remaining 
nnmilked  for  the  abnormal  period  of  sixteen  hours ;  and  I  cannot 
but  think  that  the  magistrates  found  that  the  milk  was  not  of 
the  nature,  substance,  and  quality  of  the  article  demanded 
because  by  the  abnormal  way  the  cow  had  been  treated,  the  milk 
was  so  deficient  in  fat  that  it  could  not  be  described  as  new  milk 
at  all.  That  being  the  state  of  things,  it  seems  to  me  that  it  is 
quite  impossible  to  say  that  there  was  no  evidence  upon  which 
the  magistrates  could  come  to  that  conclusion.  As  to  the  recent 
order  of  the  Board  of  Agriculture,  I  do  not  think  that  it  has  set 


350  CRIMINAL   LAW   CASES. 

SxiTHiBt     ap  a  standard  of  virhat  is  or  what  is  not  genuine  milk^  bat  I  think 
^'  it  only  means  to  say  that  the  want  of  a  certain  atnonnt  of  fat  is 

'     to  be  prima  facie  evidence  that  the  milk  is  not  gennine.     I  think^ 

1902.       however^  that  if  it  turns  ont  that  the  article  prodnced^  although 

/~j~        a  natural  product^  is  the  result  of  an  abnormal  state  of  things^ 

anddruM-^  whether  arising  from  disease  or  the  abnormal  trea*'iment  of  the 

Adulieration  cow^   it    affords  evidence   npon   which   a   magistrate  may   find 

— Jftlfc—     that  the  article  is  not  of  the  nature,  substance,  and  quality  of 

^/i^r»ro^—   *^®  article  demanded.     With  regard  to  the  case  of  Lane  v. 

Deficimicy  in  Colliii8  [nhi  sup.),  it  may  seem  to  be  in  conflict  with  our  present 

fat-— SB  4-  89  decision.     That  case  was  decided  on  its  own  special  facts^  though 

VieL  c.  63,    J  should  have  had  some  difiiculty  in  coming  to  the  same  concla- 

sion.     When  the  purchaser  here  asked  for  new  milk^  he  was 

entitled  to  have  an  article  which  was  not  other  than  ordinary 

new  milk  by  reason  of  any  special  way  the  cow  had  been  treated. 

The  magistrates  having  found  upon  the  facts  that  this  was  not 

new  milk^  I  come  to  the  conclusion  that  we  cannot  reverse  their 

findings  and  that  this  appeal  mnst  be  dismissed. 

Appeal  dismissed,     Con/viction  afflmtsd. 
Solicitors  for  the  appellant,  Speechley,  Mumford,  Bodgers,  and 
Graig,  for  Prior,  Colchester. 

Solicitors  for  the  respondent,  Boyle,  Devonshire,  and   Wood- 
house,  for  Jones  and  Sow,  Colchester. 


KING'S  BENCH  DIVISION. 

Wednesday,  June  25,  1902. 

(Before   Lord   Alvkbbtonv,  C.J.^  Dabliko  and  Chaknkll.,  JJ.) 

PASQmEB  (app.)  V,  Neal  (resp.).  (a) 

TAcensing  Acts — Sale  at  place  not  authorised  by  licence-^Licenaing 

Act,  1872  (35  (J-  36  Vict.  c.  94),  s.  3. 

A  keeper'  of  an  unUce^ised  refreshment  house  was  also  part  pro^ 
prietor  of  a  licensed  wine  shop  close  by,  A  customer  entered 
the  refreshment  house  and  ordered  a  meal  and  a  bottle  of  wine. 
The  waiter  asked  for  the  money  for  the  wine,  went  to  the  wine 
shop,  purchased  the  wine,  and  returned  and  served  it  to  the 
customer, 

(a)  Reported  by  J.  AvDtKW  Stsaban,  £&<).,  BarriBtar»at-Law. 
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Held,  OuLton  these  facts  there  was  eoulence  of  a  sale  (f  the  wine     PA.«guisR 
at  the  refreshment  house  to  Vis  customer,  contrary  to  sect.  S  of      ^^' 
the  Licensing  Act,  1872.  ' 

1902. 

CASE  stated  by  Mr.  Denmau^  one  of  the  magistrates  of  the  j^^ZT"  a 
police-courts  of  the  metropolis  sitting  at  the  Marlborough-     SaU  at  ' 
street  Police-court^  under  the  statutes  20  &  21  Vict.  c.  43  and     plaet  not 

42  &  43  Vict.  O.  49.  authariied  by 

At  the  Marlborough-street  Police-court  an  information  was  pre-  35  «.  3^  y^^ 
ferred  by  the  respondent^  John  Manktelow  Neale^  an  oflRcer  of  the  c.  94,  t.  3. 
Inland  Revenue^  against  the  appellant^  Alphonse  Pasquier^  for  that 
the  appellant^  on  the  10th  day  of  December,  1901,  at  the  parish 
of  St.  Anne,  Soho,  in  the  county  of  London,  did  sell  certain  wine 
by  retail — to  wit,  one  pint  of  wine — without  having  a  proper 
licence  in  force  duly  authorising  him  in  that  behalf,  contrary  to 
the  form  of  the  statutes  in  that  case  made  and  provided.  The 
information  was  heard  by  the  magistrate  on  the  19th  day  of 
March,  1902,  and  he  convicted  the  appellant  and  ordered  him 
to  be  fined  SI.  lOs.  and  2s.  costs. 

The  following  were  the  facts  set  out  in  the  case  :  The  appel- 
lant was  the  proprietor  of  a  restaurant  business  which  he  carried 
on  at  No.  16,  Gerrard-street,  Soho,  which  premises  were  not 
licensed  for  the  sale  of  intoxicating  liquors.  The  appellant  also 
carried  on  the  business  of  a  wine  dealer  in  partnership  with  one 
Paul  Darand,  at  No.  2,  Dansey-yard,  Soho,  in  respect  of  which 
premises  Paul  Dui-and  holds  a  licence  as  a  donler  in  foreign  wine 
under  sect.  2  of  6  Geo.  4,  c.  81.  Paul  Durand  was  the  manager 
of  a  restaurant  in  Jermyn-street,  Piccadilly,  of  which  the  appel- 
lant was  the  proprietor,  and  in  respect  of  which  a  licence  as  a 
retailer  of  beer,  spirits,  and  wine  was  held.  On  the  10th  day  of 
December,  1901,  Paul  de  la  Combe  Finnigan,  an  oflRcer  of  the 
Inland  Revenue,  entered  the  restaurant.  No.  16,  Gerrard-street, 
Soho,  and  ordered  a  meal.  The  appellant^s  waiter  showed 
Finnigan  a  list  of  wines  and  prices,  from  which  list  Finnigan 
selected  a  pint  bottle  of  claret  at  Is.  Qd.  The  waiter  then  asked 
Finnigan  to  pay  for  the  wine,  and  Finnigan  accordingly  gave 
him  the  sum  of  Is.  6d.  The  waiter  thereupon  left  No.  16, 
Gerrard-street,  and  proceeded  to  No.  2,  Dansey-yard,  which  latter 
premises  are  only  a  short  distance  away,  and  there  purchased  a 
pint  bottle  of  claret^  for  which  he  paid,  though  there  was  no 
evideoce  as  to  the  price.  He  then  returned  with  the  pint  bottle 
of  claret,  which  he  served  to  Finnigan,  who  consumed  it. 

On  the  above  facts  the  magistrate  held  that  there  bad  been  a 
sale  of  wine  to  Finnigan  by  the  appellant's  servant  at  No.  16, 
Gerrard-street,  and  he  accordingly  convicted  and  fiued  the 
appellant  as  above  stated. 

The  question  for  the  opinion  of  the  Court  was  whether  upon 
the  above  facts  there  was  evidence  upon  which  the  magistrate 
was  justified  in  finding  that  there  was  a  sale  of  wine  to  Finnigan 
on  the  pcemiseaNo.  16,  Gerrard-street,  or  whether,  as  contended 
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Pjlsquibb    by  the  appellant^  he  was  bound  as  a  matter  of  law  to  find  that 
^-  the  sale  took  place  at  No.  2,  Dansey-yard. 


1902. 


The  B^freahment  Houses  Act,  1860  (23  &  24  Vict.  c.  27),  s.  19, 
provides : 

Lieenting  Act$  Erary  person  who  shall  sell  any  wine  by  retail,  whether  to  be  oonsamed  on  the 
— Sale  at  premises  or  not,  without  having  a  proper  lioence  in  force  duly  authorising  him  in  that 
place  not      behalf,  shall,  over  and  above  any  other  penalty  to  whioh  he  may  be  liable,  forfeit  the 

authorised  by  sum  of  201.,  which  shall  be  denominated  an  excise  penalty. 
licence — 

35  #36  Vict.      The  Licensing  Act,  1872  (85  &  86  Vict.  c.  94),  s.  3,  provides : 

c.  94, «.  8.  ^Q  person  shall  sell  or  expose  for  sale  by  retail  any  intoxicating  liquor  without  being 
duly  licensed  to  sell  the  same,  or  at  any  place  where  he  is  not  authorised  by  his  licence 
to  sell  the  same.    .    .    . 

Avory,  K.C.  {H.  B.  I).  Woodcock  with  him)  for  the  appellant. 
— ^There  is  no  evidence  to  support  the  findiD^.  This  practice 
has  been  going  od  since  we  can  remember.  The  theoty  is  that 
the  waiter  is  a  servant  of  the  purchaser.  There  was  no  wine  on 
the  premises  at  No.  16,  Gerrard-street,  and  oh  the  wine  being 
ordered  the  waiter  asked  the  customer  for  the  money.  It  makes 
no  difference  that  the  restaurant  proprietor  was  in  partnership 
with  the  man  who  kept  the  wine  shop.  The  sale  was  at 
2,  Dansev-yard.  The  magistrate  has  so  found.  [Lord  Alvbb- 
STONB,  O.J. — The  waiter  may  only  have  paid  1«.  for  the  wine  at 
the  wine  shop.]  This  is  a  criminal  case,  and  it  must  be  assumed 
in  the  appellant's  favour  that  the  waiter  paid  Is,  6(2.  The 
question  is  where  the  goods  were  appropriated.  The  question 
whether  there  was  a  sale  at  No.  16,  Uerrard-street  depends  on 
that.  It  was  not  till  the  waiter  got  to  No.  2,  Dansey-yard,  that 
the  particular  bottle  of  claret  was  appropriated.  PlettsY,  Beaitie 
(74  L.  T.  Rep.  148;  (1896)  1  Q.  B.  519)  and  Pletts  v.  Campbell 
(73  L.  T.  Rep.  344;  (1895)  2  Q.  B.  299)  are  coaclusive  on  that 
point.  The  payment  of  the  money  to  the  waiter  is  itself  conclusive 
unless  it  is  displaced.  He  also  cited  Stephenson  v.  Rogers  (80 
L.  T.  Rep.  198). 

Sir  Edward  Carson,  K.C,  S.-G.  {S.  A.  T.  Bowlatt  with  him), 
for  the  respondent. — ^This  is  a  perfectly  clear  case.  There  is 
evidence  upon  which  the  magistrate  could  find  that  there  was  a 
sale  at  No.  16,  Oerrard-street.  Each  of  these  cases  depends  on  the 
particular  facts.  I  do  not  admit  that  a  person  who  obtains  a 
wine  liceoce  can  thereby,  although  it  only  allows  him  to  sell  off 
the  premises,  carry  on  the  business  of  a  refreshment-hoase 
keeper  next  door  without  a  licence  and  supply  liquor  there.  [He 
was  stopped  by  the  court.] 

Lord  Alverstone,  C.J. — In  this  case  the  magistrate  has  drawn 
an  infereace  of  fact,  and  the  only  question  is  whether  there  was 
evidence  to  justify  him  in  drawing  that  inference  and  finding 
that  fact.  I  find  it  impossible  to  say  that  a  magistrate  must  DOt 
draw  an  inference  of  fact  unless  the  particular  thing  is  proved 
before  him.  Where  a  restaurant  keeper  boldly  says  that  he  sells 
no  wine,  but  that  he  can  obtain  it  as  agent  on  behalf  of  the 
customer,  as  is  done  in  respectable  restaurants,  it  is  one  thing. 
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Bat;  on  the  other  hand^  where  the  restaurant  keeper  has  a  licence  Pasqitibb 

at  another  place>  and  he  by  keeping  a  restaurant  promotes  the  ^• 

sale  of  his  own  wines  by  having  his  agents  ask  customers  if  they  * 

will  have  wine,  that  is  a  very  different  matter.     If  the  waiter  1902. 

had  been  called^  different  considerations  might  have  arisen ;  but  .    "; 

on  the  evidence  as  given  it  is  impossible  to  say  that  there  was  *!!!^/  ^t  * 

no  evidence   upon   which  the  magistrate   might   come  to   the  place  not 

conclusion  he  did.     We  cannot,  therefore,  interfere.  "^lS^****  ^^ 

The  other  learned  jndges  concurred.  85  J-  86  Vict, 

Appeal  dismiased,  e.  94, «.  8. 

Solicitors  for  the  appellant,  WatkinSy  Baylis,  and  Chidson. 

Solicitor  for  the  respondent,  The  Solicitor  of  Inland  Revenue. 


KING'S    BENCH    DIVISION. 
Friday,  July  25,  1902. 

(Before  Bighah  and  Darling,  JJ.) 

Rex  v.  Governor  op  Holloway  Prison;   Ex  parte  Silbtti.  (a) 

Extradition  —  Habeas  corpus  —  Fugitive  criminal — Committal 
order  by  rruigistrate — New  evidence  obtained  after  committal 
— Jurisdiction  of  Court  upon  rule  for  habeas  corpus  to  review 
decision  of  magistrate — Extradition  Act,  1870  (38  ^  34  Vict, 
c.  52),  ss.  9,  10,  11. 

Upon  the  argument  of  a  rule  for  a  habeas  corpus  obtained  by  a 
furtive  criminal  against  whom  the  magistrate  has  upon  the 
evidence  before  him  made  an  order  of  committal  under  the 
Extradition  Act,  1870,  the  Court  ha^  no  jurisdiction  to  review 
tlie  decision  of  the  magistrate  upon  the  ground  that  since  the 
order  of  committal  wa^  made  further  evidence  had  been  obtained 
which  might  have  affected  his  decision. 

The  only  question  which  the  Court  can  entertain  is  the  question  of 
jurisdiction — that  is,  that  the  crime  alleged  is  outside  the 
Extradition  Act  altogether,  or  that  there  was  absolutely  no 
evidence  upon  which  the  magistrate  cotild  properly  commit ; 
but  if  the  magistrate  have  jurisdiction  and  %f  there  be  evidence 
before  him  upon  which  he  could  properly  commit,  the  Cov/rt 
cannot  review  his  decision  ;  and  if  further  evidence  be  obtained 

(a)  Exported  by  W.  W.  Orr,  Esq.,  Barrister-at-Law. 
VOL.  XZ.  A  A 
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B»x  after  the  order  of  committal,  it  is  entirely  a  matter  for  inquiry 

r.       ^'  hy  the  Secretary  of  State  before  making  an  order  for  the  anr- 

HoLLowAT  render  of  the  accused. 
Prison  : 


Ex  parte 

SiLVTTI. 


RULE  crtlling  ou    the  governor  of  His  Majesty's  prison  at; 
Holloway  to   show   cause  why  a  writ   oi   habeas   corpus 
1902.        should  not  issue  directed  to  him  to  bring  one  Guiseppe  Siletti 
"~:        before  the  Court. 
HabeMooronis      '^^®  ^^^®  ^^^  obtained  at   the  instance  of  Siletti  upon  the 
—F%ig%Hve    grouod   '^  that   further  evidence  had  come    to  light  since  the 
criminal-^    magistrate's  committal,  which  might  have  affected  his  mind  in 
nS^U'*   favour  of  the  prisoner/' 
decitwn—        The  I'acts  were  as  follows : — 
Freth  The  applicant  for  the  rule  (Siletti)  was  brought  before  the 

^^cwwnUtal—  P^'^^®  magistrate  at  Bow-street  Police-court,  under  the  Extradi- 
JuriBdiction  ^^^n  Act,  1870,  with  a  view  to  his  being   surrendered   to  the 
of  High  C<mrt  Belgian  authorities,  and  on  the  5th  day  of  June,  1902,  he  was 
F?  ^52     ^^^®r®^  ^y  *h®  learned    magistrate   to  be  kept  in  custody  at 
8if,  9, 10, 11.  Holloway  Prison  until    delivered    thence  in  pursuance  of   the 
Extradition  Act  to  the  representatives  of  the  Belgian  Govern- 
ment, on  the  ground  of  his  being  accused  of  committing  larceny 
and  of  obtaining  property  or  money  by  a  fraud  or  trick,  on  the 
4th  day  of  October,  1900,  within  the  jurisdiction  of  the  Belgian 
Government,  under  the  name  of  Van  Mol. 

The  accused  was  not  represented  by  any  legal  representative 
at  the  hearing  before  the  magistrate.  The  evidence  before  the 
magistrate  of  his  identity  as  the  person  who  was  guilty  of  the 
fraud  was  supplied  very  largely  by  a  photograph  which  was 
identified  by  the  witnesses  as  being  the  photograph  of  the  person 
who  committed  the  fraud  in  Belgium,  and  upon  the  evidence 
then  before  him  the  magistrate  made  an  order  committing  Siletti 
to  prison  to  await  extradition  if  the  Secretary  of  State  should 
makH  an  order  under  the  Act. 

Since  the  order  of  committal  was  made  on  the  5th  day  of 
June,  Siletti  had  brought  forward  certain  documents  for  the 
purpose  of  showing  that  at  the  time  when  the  fraud  was  com- 
mitted he  was  serving  in  the  Italian  army,  and  obtained  his 
discharge  some  ten  days  after  the  fraud  was  committed  in 
Belgium. 

In  his  aflSdavit  the  accused  stated  that  he  annexed  thereto  his 
certificate  of  discharge  from  the  Italian  army,  and  that  it  proved 
that  he  was  called  up  for  service  on  the  26th  day  of  March, 
1900,  at  Turin,  that  he  was  transferred  to  Piacenza  on  the  2nd 
day  of  April,  1900,  anH  that  he  served  there  till  the  11th  dny  of 
October,  1900,  on  which  date  he  obtained  his  discharge  by 
special  permission  for  private  reasons ;  that  on  that  day  he  left 
Piacenza  for  Turin,  and  that  therefore  he  could  not  have  com- 
mitted the  ofience  alleged  against  him ;  that  the  personal  det-ails 
set  forth  in  the  certificate  of  discharge  exactly  described  him- 
self, but  that  they  did  not  agree  with  the  description  given  of 
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Van  Mol  by  tho  prosecutor ;    that  on  his  arrival  at   Turin  he  Hbx 

presented  himself  in  his  uniform  to  the  mayor  on  the  15th  day  ^• 

of  October,  1900,  in  accordance  with  the  military  rales,  and  that  holloway 

tht}  mayor  thereupon  signed   his  certificate,  and  that  he  was  Prison; 

discharged.     He  also  stated  that  he  was  not  the  m  in  Van  Mol.  ^'  P***"** 

nnd  that  he  was  not  in  Belgium  on  the  4th  day  of  October,  

1900,  the  date  of  the  alleged   offence;    and^  further,  that  he  i902. 

could  not  produce  his  certificate  of  discharge  before  the  magis-  — ^T 
trate  as  it  was  in  the  custody  of  the  governor  of  Wormwood  Habeaaoor^Ts 

Scnibbs  Prison,  in  which  he  was  detained.  —FugiUce 

The  Court  who  granted  the  rule  niai  (Channell  and  Jelf,  JJ.)  criminal— 

were  of  opinion  that  there  wa^  reasonable  and  proper  evidence  ^**^*^  "f 

before  the   magistrate   on  which   he  could   make   an  order  to  dedtion^ 

commit,  and  a  rule  was  not  granteil  upon  that,  point,  but  the  Fresh 

rule  was  granted  upon  the  point  as  to  the  effect  of  the  new  facts  ^^^^^^*^f j'/^^^ 

discovered,  Channell,  J.  pointing  out  that  if  those  facts  had  been  juri$dieHon 

before  the  magistrate  in  all  probability  he  would  not  have  com-  of  High  Court 
initted,  and  the  Court  granted  the  rnle  as  there  was  some  doubt    r:^^  +  ^^ 
to  what  extent   the   Court  would   review  the  decision  of  the  ,,,*9  "lo  li. 
magistrate  under  the  circumstances. 

The  Extradition  Act  1870  (33  &  35  Vict.  c.  52)  provides : 

Sect.  9.  When  a  fugitive  criminal  i?  broaght  before  the  police  magistrate,  the 
police  magistrate  shall  bear  the  case  in  the  same  manner,  and  have  the  same  juris- 
diction and  powers,  as  near  as  may  be,  as  if  the  prisoner  were  brought  before  him 
charged  with  an  indictable  offence  committed  in  £ngland.  The  police  magistrate 
•hall  receire  any  eridenoe  which  may  be  tendered  to  show  that  the  crime  of  which 
the  prisoner  is  accused  or  alleged  to  hare  been  conricted  is  an  offence  of  a  political 
character,  or  is  not  an  extradition  crime. 

Sect.  10.  In  the  case  of  a  fugitive  criminal  accused  of  an  extradition  crime,  if  the 
foreifni  warrant  authorising  the  arrest  of  such  criminal  is  duly  authenticated,  and 
«iich  evidence  is  produced  as  (subject  to  the  provisions  of  this  Act)  would,  according 
to  the  law  of  England,  justify  the  committal  for  trial  of  the  prisoner  if  the  crime  of 
which  he  is  accused  had  been  committed  in  England,  the  police  magistrate  shall 
commit  him  to  prison,  but  otherwise  shall  order  him  to  be  discharged.  .  .  .  If  he 
eommita  snch  criminal  to  prison,  be  shall  commit  him  to  the  Middlesex  House  of 
Detention,  or  to  some  other  prison  in  Middlesex,  there  to  await  the  warrant  of  a 
Secretary  of  State  for  his  smrrender,  and  shall  forthwith  send  to  a  Secretary  of  State 
a  certificate  of  the  committal,  and  such  report  upon  the  case  as  he  may  think  lit. 

Sect  11.  If  the  police  magistrate  commits  a  fugitive  criminal  to  prison,  he  shall 
inform  snch  criminal  that  he  will  not  be  surrendered  until  after  the  expiration  of 
fifteen  days,  and  that  he  has  a  right  to  apply  for  a  writ  of  habeas  corpus.  Upon  the 
expiration  of  the  said  fifteen  days,  or,  if  a  writ  of  habeas  corpus  is  issued  after  the 
decision  of  the  Court  upon  the  return  to  the  writ,  as  the  case  may  be,  or  after  such 
further  period  as  may  be  allowed  in  either  case  by  a  Secretary  of  State,  it  shall  be 
lawful  for  a  Secretary  of  State,  by  warrant  under  his  hand  and  seal,  to  order  the 
fugitive  criminal  (if  not  delivered  on  the  decinion  of  tho  Court)  to  be  surrendered  to 
snch  person  as  may  in  bis  opinion  be  dnly  authorised  to  receive  the  fugitive  criminal 
by  the  foreign  State  from  which  the  requisition  for  the  surrender  proceeded,  and  snch 
fugitive  criminal  shall  be  surrendered  accordingly. 

Sect.  12  provides  for  the  discharge  of  persons  apprehended  if 
not  conveyed  out  of  the  United  Kingdom  within  two  months. 

The  Attorney-General  (Sir  Robert  Finlay,  K.C.,  H.  Sutton 
with  him)  showed  cause. — With  regard  to  the  new  evidence 
brought  forward  since  the  order  of  committal,  we  think  there  is 
certainly  a  question  to  be  investigated  before  the  order  by  the 
Secretary   is   made   for  handing   over  the   accused  for  trial  in 

A   A   2 
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Bbx         Belgium.     It  may  be  that  a  mistake  as  to  identity  has  been 
^-  made.     Witnesses  have  been  telegraphed  for  from  Belfifinm.  and 

Hollo  WAT  ^^®  Belgian  Embassy  state  that  thev  are  getting  witnesses  over 
Prison  ;      who  will  be  able  to  put  the  question  beyond  doubt  as  to  whether 
Em  parte     or  not  there  has  really  been  a  mistake.     We  admit  that  on  the 
iLiTTi.      tnaterials  which  liave  been  brought  forward  there  is  a  case  for 
1902.        inquiry^  and  we  do  not  think  it  would  be  right  that  the  accused 
— 7.        should  be  handed  over  until  inquiry  has  been  made  as  to  whether 
Hab«MCOTpnB  ^^®^®  ^^7  ^^^  have  been  a  mistake  of  identity ;  and  if  it  should 
—Fugitive    be  satisfactorily  established  that  he  was  not  in  Belgium  at  the 
criminal—    time,  it  would   not  be  right  that   he   should   be   sent    over  to 
^^^  f*     Belgium  for  trial,  because  in  that  case  it  would  be  evident  that 
Oeciiton—    if  this  further  evidence   had   been  before  the    magistrate  the 
B^eeh       order  for  conmiittal   would   not    have  been  made.     It  is  not 
evidence  ajter  imperative  On  the  Secretary  of  State  to  make  the  order,  and  we 
Jurisdiction   shall  express  to  the  Secretary  our  view  that  before  the  order  is 
of  High  Court  made  he  ought  to  take  steps  to  satisfy  himself  whether  a  mistake 
— :^3  ♦  34     lias  been  made.     But  with  regard  to  the  question  of  procedure 
M.*9  10  11.   ^^  ^^^  rule,  it  is  submitted  that  there  is  no  jurisdiction  in  the 
Coui*t  to  take  the  action  which  counsel  for  the  accused  asks  the 
Court  to  take.     It  would  be  impossible  to  make  this  rule  absolute 
without  infringing  upon  principles  which  are  well-established 
and  of  great  importance.  This  is  really  an  application  to  reverse 
the  decision  of  the  magistrate  upon  new  evidence.     That  is  not 
a  legitimate  thing  to  do  upon  an  application  for  a  habeas  corpus. 
There  is  a  series  of  cases  which  have  decided — and  rightly — ^that 
this  Court  cannot    review  the  decision  of  the  magistrate.     The 
only  question  for  the  Court  is  whether  there  was  evidence  upon 
which  the  magistrate  could  act,  and,  if  there  wa?',  then  this  Court 
will  not,  and  cannot,  review  his  decision.      This   new  evidence 
is  entirely  a  matter  for  inquiry   by   the  Secretary,  and  not  for 
this  Court.     The  present  case  is  quite  different  from  such  a  case 
as  Re  (hierin  (60   L.  T.  Rep.  538),  where  it  was  held  that  the 
Court  could  review  the  decision  of  the  magistrate  on  a  question 
of  fact  cardinal  to  the  jurisdiction,  in  that  case  as  to  whether 
the  accused  was  a  British  subject  or  not.     The  case  relied  on  by 
the  accused  is  iZe  Caationi   (64  L.  T.  Rep.  344;    (1891)  1  Q.  B. 
149).     [BiGHAM,  J. — There,  again,  it  was  a  question  of  jurisdic- 
tion.]    Precisely.      There  are  certain  expressions  by  Hawkins 
and  Denman,  JJ.  which  must  be  read  with  reference  to  what  was 
before  the  Court,  and  if  those  dicta  go  further  than  the  question 
of  jurisdiction,  it  is  submitted  they  are  erroneous  as  to  the  power 
to  refview  generally.     On  an  application  for  a  habeas  corpus  the 
prisoner  may  take  the  point  that  it  is  not  an  extradition  crime, 
that  is  a  crime  of  a  political  character,  or  that  he  is  a  British 
subject,  and  also  the  point,  which  is  one  of  law,  that  there  was 
no  evidence.     The  present  case  is  really  concluded  by  the  case 
of  Re  Arton  (No.  2)  (74  L.  T.  Rep.  249;  (1896)  1  Q.  B.  509). 
Lord  Russell,  C.J.  there  says :  '*  We  are  not  a  Court  of  Appeal  on 
questions  of  fact  from  him  " — ^that  is,  the  magistrate — ''  We  have 


CRIMINAL   LAW    CASES.  367 

only  to  see  that  he  had  such  evideDce  before  him  as  gave  him        Bn 
authority  and  jurisdiction  to  commit/'     That  view  has  often  been  *• 

acted  upon,  such  as  in  JBbr  parte  Huguet  (29  L.  T.  Bep.  41),  the   hollowjlt 
first  in  point  of  date,  and  in  Beg.  v.  Maurer  (10  Q.  B.  Div.  518).      Prison; 
These   cases   are  irreconcilable   with  the    view   expressed    by      Kmpart^ 
Hawkins,  J.  in  ^e  Castioni  (vbisup,),  and  the  dictnmin  that  case       '^'    *' 
is  in  conflict  with  several  cases  by  which  this  Court  is  bound.        1902. 
He  also  referred  to  Re  Meunier  (71  L.  T.  Rep.  408;  (1894)2        -— 
Q.  B.  415)  and  sects.  10  and  11  of  the  Act,  and  was  stopped.         nlbi^^c'^ 

H,  O.  i2oo^b  in  support  of  the  rule. — By  sect.  11  of  the  Act  the    —-PugxHv 
magistrate  is  to  inform  the  prisoner  that  he  has  a  right  to  a  habeas    criminal- 
carpus.    This  would  be  useless  if  the  Court  has  no  power  to  review   J^^^^^f^ 
the  magistrate's  decision  in  such  a  case  as  this.     It  must  mean    <i«et«um— 
that  a  prisoner  is  entitled  to  have  reviewed  by  this  Court  the        Freah 
question  whether  or  not  the  magistrate  had  evidence  before  him  ^^[^^"{^ 
on  which  he  could  commit.     The  contention  for  the  Crown  here  jurisdiction 
is  absolutely  inconsistent  with  the  judgment  of  Hawkins,  J.  in  of  High  Court 
Be  Ciuttioni  {ubi  sup.).    That  judgment  has  not  been  dissented    fT^^^Pg 
from  since  it  was  given,  and  is  relied  upon  as  binding  upon  this  ^^  9  '^q  ^{^ 
Court.  It  was  the  judgment  of  three  judges  (Denman,  Hawkins, 
and  Stephen,  JJ.).     Upon  the  judgment  in  that  case  it  is  quite 
clear  that  this  Court  has  power  to  review  the  evidence  upon 
which  the  accused  was  committed  by  the  magistrate,  and  to  say 
that  the  order  was  made  by  the  magistrate  against  the  weight  of 
the  evidence.     The  cases  cited  are  different.     In  those  cases  the 
conflicting  evidence  was  before  the  magistrate.     Here  the  con- 
flicting evidence,  being  new  evidence  discovered  afterwards,  was 
not  bet'oie  the  magistrate  at  all.     In  the  oases  cited  the  decisions 
merely  come  to  this^  that  the  magistrate  having  all  the  conflicting 
evidence  before  him,  and  having  come  to  a  conclusion  upon  that 
evidence,  the  Court  would  not  review  it.     Here  if  the  magistrate 
had    had   this  evidence   before  him  he   would  probably   have 
ordered  the  accused  to  be  discharged.     Upon  the  authority  of 
Be  Castioni  (ubi  sup.)  the  Court  has  power  to  hear  this  further 
evidence  and  to  review  the  decision  of  the  magistrate.     This  rule 
ought  therefore  to  be  made  absolute. 

BiQHAM,  J. — I  think  this  rule  must  be  discharged.  The 
accused  in  this  case  has  the  right  which  all  persons  accused 
before  a  magistrate  have — the  right  to  apply  for  a  habeas  corpus. 
The  Extradition  Act  does  not  give  him  that  right.  He  has  it 
already  at  common  law.  The  Extradition  Act  merely  gives  him 
the  right  to  be  informed  of  the  fact  that  he  may  exercise  the 
power  of  applying  for  a  habeas  corpus,  if  he  chooses  to  do  so. 
Then,  if  he  iipplies  for  a  habeas  corpus  and  obtains  the  rule,  the 
question  arises  what  points  may  be  taken  upon  the  argument  of 
the  rule.  For  my  part,  I  think  the  only  question  that  this  Court 
can  entertain  is  the  question  of  jurisdiction,  and,  applying  that 
observation  to  this  particular  Act,  all  that  the  accused  person 
may  say  is  that  the  crime  with  which  he  was  charged  was  not 
a  crime  within  the  meaning  of  the  Extradition  Act — that  is  to 
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Bflx.        say^  that  it  did  not  come  within  the  class  of  offences  contem- 

''*  plated^  or  that  it  was  an  offence  of  a  political  character^  and 

Hollo^t'  tihorefore  was  outside  the  Act  altogether.     He  may  also  say  that 

Prison;     there  was  absolutely  no  evidence  upon  which  the   magistrate 

Ex  parte     could  exercise  his  discretion  as  to  whether  he  would  commit  or 

«'^'      not.    These  tlungs  he  may  say  :  but  I  am  clearly  of  opinion  that 

1902.        there  is  one  thing  he  cannot  say — ^namely^  that  there  is  evidence 

— 7-.        one  way  and  the  other,  and  that  this  Court  ought  to  enter  into  the 

^^]^J^~  consideration  as  to  whether  the  magistrate  has  ezercised    his 

^Fugitive    discretion  RS  to  it  properly.     That  he  cannot  say.    It  is  said  that 

crimynal^    the  judgments  in  the  case  of  Re  Caationi  [uhi  sup,)  show  that 

^^^*iHrM$  ^^^  Court  can  enter  into  the  question  of  the  weight  of  evidence, 

decitum-'    a^d  can  review  the  decision  of  the  magistrate.     For  my  part,  I 

Fretih       do  not  think  that  the  learned  judges  in  that  case  meant  to  say 

Mfidenee  afi^  anything  of  the  kind.     If  they  did  mean  to  say  that,  I  am  of 

JurisdieUon  Opinion  that  their  judgment  in  that  respect  was  obiter,  and  was 

of  High  Court  contrary  to  a  long  course  of  decisions  which  have  been  brought 

v-^^^^     to  our  attention  by  the  Attorney-General.     Therefore  I  think 

88*9  \o  li.  ^^^^  ^^^^  ^^  ought  to  be  discharged. 

Dabling,  J. — I  am  of  the  same  opinion.  With  regard  to  the 
statement  that  it  is  only  upon  questions  of  jurisdiction  that  this 
Court  can  interfere,  I  think  jurisdiction  is  not  quite  the  right 
word  to  use.  It  is  used  by  my  brother  Bigham,  as  I  under- 
stand it,  to  cover  a  good  deal  more  than  is  usually  meant  when 
we  use  the  word  jurisdiction  in  ordinary  cases.  It  is  used 
to  cover  want  of  jurisdiction  in  the  magistrate — that  is,  want  of 
that  which  would  properly  be  called  jurisdiction.  It  is  also  used 
to  cover  the  case  of  there  being  no  evidence  against  the  accused 
at  all,  and  where  there  was,  in  the  opinion  of  this  Court,  no 
evidence  against  the  accused,  not  even  a  prima  facie  case  against 
him,  in  such  a  case  as  that  this  Court  would  go  into  the  matter, 
and  on  ascertaining  that  there  was  no  evidence,  would  make  the 
rule  absolute  for  a  habeas  corpus.  The  argument  of  counsel  in 
support  of  this  rule  comes  to  this,  that  under  this  statute  we 
have  to  discharge  an  absolutely  different  duty  from  that  which 
we  should  discharge  on  the  argument  of  a  rule  for  a  habeas 
corpus  applied  for  by  a  person  in  respect  of  committal  for  a  crime 
committed  in  England.  I  do  not  see  anything  in  this  Extradition 
Act  to  support  that  contention.  It  may  be  that  it  might  be  neces- 
sary to  go  into  fresh  evidence  in  some  conceivable  case,  because 
in  these  extradition  cases  it  may  be  necessary  to  apply  foreign 
law  as  well  as  English  law,  for  this  reason,  that  it  has  to  be 
ascertained  that  the  offence  charged  is  an  offence  by  the  law  of 
England  as  well  as  by  the  law  of  the  foreign  country  which 
applies  for  the  extradition.  If  the  proposition  of  counsel  for  the 
applicant  is  carefully  looked  at,  it  comes  to  this — and  in  fact  I 
think  ho  said  so — that  really  he  maintains  that,  on  the  argument 
for  a  rule  for  a  habeas  corpus,  this  Court  has  jurisdiction  to 
consider  the  application  as  though  it  were  an  application  for 
a  new  trial  on  the  point  that  the  finding  impeached  was  agaipst 
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the  weight  of  the  eTidence.     In  my  opinioQ  it  is  not  open  to  the        Bix 
Coart  to  take  that  view  of  the  matter.     This  case  is  a  peculiar  ^       ^' 
ooe^  because  it  is  contended  that  here  we  should  see  whether   hollowat 
there  ought  uut  to  be  a  new  trial  on  the  ground  that  the  finding      Fbibon  -, 
of  the  magistrate  was  agiiinst  the  weight  of  the  evidence^  and      ^^paru 

the  evideni-e  is  eyideuce  which  has  never  ye'i  been  giveu.     It  is         

evidence  which  has  bei^n  procured  since  the  order  was  made,         1902. 
and  it  is  sai<l  that,  if  the  magistrate  had  had  that  evidencn  before         — — 
him,  it  is  cunci-ivab  e  that  ho  would   have  come  tp  a  different  H»bea»^oiTpi« 
conclusion  ;  and  it  is  said,  therefore,  that  in  any  case  where  you    -~Pi,gU%v9 
cau  produce  evidtMice  which  the  magistrate  has  not  had  before    criminal— 
him,  but  as  to  whicli  it  cau  be  said  to  this  Court  that,  if  the   J^^^tyj{*g 
magihtraie   had   liad  it  before  him  it  would  have  affected   his    deeitiifm— 
decision,  this  Court  will  order  a  rule  for  a  habeas  corpus  to  be        Fre*h 
made  absolute.     In  my  opiuiun  Ui  do  so   would  be  to  do  what  «v«Z#nr<f «^ccr 
the  Courts  have  never  yet  done.  For  myself  I  do  not  think  we  are   jurMidu^n 
overuling  what  was  said  by  Den  man  and  Hawkins,  JJ.  in  the  case  of  High  Court 
of  fie  Casiioni  {ubisup.),  but,  if  what  we  are  now  deciding  necessi-     "^^  ♦^^ 
latea  our  differing  frum  that  case,  I  think  it  is  because  that  case    ^.9  lo  11. 
makes  it  necessary  for  us  to  do  so.     I  still,  however,  hold  the 
opinion  which  my  brother  has  expressed,  that,  if  our  decision 
ix  in  conflict  with  that  case,  then  it  seems   to  me  that  we  have 
authority  for  what  we  are  now  deciding  in  the  passage  which 
was  cited  to  us  in  Arfon^s  case  {uM  sup.),  where  Lord  Russell, 
C.J.  said  :  "  We  are  not  a  Court  of  Appeal  on  questions  of  fact 
from   the  magistrate.     We  have  only  to  see  that  he  had   such 
evidence  before  him  as  gave  him  authority  and  jurisdiction  to 
commit.''     Here   it   is  plain   the   magistrate    had    authority  to 
commit.     It  is  not  alleged  that  he  had  not.     Ho  had  jurisdiction 
to  commit,  and   we   have   only  to   see   whether  he  had   such 
evidence  before  him  as  justified  him  in  exercising  that  authority 
and  jurisdiction.     It  is  really  not  contended  that  he  had  not. 
What  is  contended  is  that  if  he  had  had  something  else  before 
him,  then  he  would  not  have  committed.     It  seems  to  me  that, 
when  the  matter  is  put  in  that  way,  it  is  perfectly  plain  that  this 
rule  ought  to  be  discharged. 

Rule  discharged. 

Solicitor  for  the  applicant,  J.  Weaver  Bumard. 

Solicitor  lor  the  Crown,  3%e  Treasury  Solicitor. 
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KING'S  BENCH  DIVISION. 

Monday,  Nov.  3,  1902. 

(Before  Lord  Alvebstonb,  C.J.,  Wills  and  Channell,  JJ.) 

Teomans  (app.)  V.  HoDGKiNSON  (resp.).  (a) 

Oaming — Betting — Bar  of  public-house — Bookmaker  using  bar  for 
purpose  of  betting — '*  Using  a  place  '*  for  prohibited  purposes — 
Betting  Act,  1853  (16  ^  17  Vict.  c.  119),  s.  8. 

A  ready-money  professional  bookmaker  was  in  the  habit  of 
frequenting  the  bar  of  a  public-house  for  the  purpose  of  there 
carrying  on,  and  he  did  in  the  bar  carry  an  at  stated 
hours  a  ready-money  betting  business  with  persons  resorting 
thereto,  the  carryiiig  on  of  which  was  known  to  such  persons, 
and  was  known  to  and  was  earned  on,  under  some  arrangement 
or  understanding  with  the  landlord  of  the  public-house.  On  a 
certain  day  he  and  his  clerk,  who  was  employ t^d  by  him  in  his 
betting  buainess^  went  to  the  bar  of  the  public-house  ami  stayed 
there  for  about  an  hour  and  a.  half,  and  each  of  them  made 
ready-money  bets  with  persons  there  and  who  rereivvd  paijnient 
of  winnings  on  bets  previously  made. 

Held,  that  the  bookmaker  "  used  "  the  bar  of  the  public -ho  use 
for  the  purpose  of  betting  with  persons  rcsortivg  thereto ,  and 
was  properly  convicted  under  >ect.  3  of  the  Betting  Act,  1853. 

Beltoii  V.  Busby  (81  L.  T,  R^p.  196;  (1899)  2  Q.  J5.  380) 
approved  and  followed, 

CASB  stated  by  jastices  of  the  peace  for  the  county  of 
Stafford. 

At  a  petty  sessions  held  at  Old  Hill  two  informations  were 
preferred  against  the  appellant  by  the  respondent  Hodgkinson 
(inspector  of  police)  that  the  appellant  on  the  26th  and  31st  days 
of  March,  1902,  at  Cradley  Heath,  in  the  county  of  Stafford, 
being  a  person  using  the  Railway  Inn,  Cradley  Heath,  did  unlaw- 
fully use  the  same  for  the  purpose  of  betting  with  persons  resort- 
ing thereto,  contrary  to  sect.  3  of  16  &  17  Vict.  c.  119  (the 
Betting  Act,  1853). 

At  the  SMme  Court  four  informations  were  also  preferred  by 
the  respondent  that  one  Thomas  Insull,  on  the  26lh  and  31st 
days  of  March,  and  on  the  1st  and  oth  days  of  April,  1902, 
did  at  the  Railway  Inn  commit  offences  against  sect.  3  of  the 
same  Act  similar  to  the  offenc^es  preferred  against  the  appellant, 
and  four  informations  were  also  preferred  at  the  same  uourt  by 

(a)  Reported  by  W.  W.  Okr,  Esq.,  Barrister-at-Law. 
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the  respondent  against  ODe  Thomas  Scriven  for  permitting  the     t&okanb 
Railway  Inn  to  be  opened,  kept,  and  nsed  for  the  purpose  of  „  ^^1'^^ , 

bettiDg  on  certain  events  and  contiDgenoies  of  and  relating  to        

certain  horse  racing,  contrary  to  sect.  8  of  the  same  Act.  i:>02. 

These  informations  against   the   appellant  and    Scriven  and         "T  _ 
Insall  were  (at  the  request  of  the  defendants)  heard  together  in     BeUir^-' 
the  month  of  April,  1902,  when  the  justices  convicted  each  of  the     "  Unng  a 
defendants,  and  fined  the  appellant  200Z.  and  costs,  Scriven  lOOZ.   J^^  ]'' 
and  costs,  and  InsuU  25Z.  and  costs.  bar— User  by 

The  appellant  being  dissatisfied  with  the  decision  of  the  jastices  bookmaker  for 

appealed.  itl^ii^Vict 

Upon  the  hearing  of  the  informations  the  following  facts  were    ^  119  ,^  ' 
proved  before  the  justices : 

Thomas  Scriven  was  occupier  and  proprietor  of  the  Railway 
Inn,  a  fully-licensed  house,  in  which  among  other  rooms  was  a 
room  known  as  the  bar  or  taproom,  to  which  customers  of  the 
hotel  as  such  had  access,  and  Scriven  was  the  person  licensed  in 
respect  thereof.  The  appellant  was  a  ready-money  professional 
bookmaker,  and  InsuU  was  a  clerk  employed  by  the  appellant  in 
the  said  business. 

The  appellant  was  on  the  26th  day  of  March,  1902,  from  about 
the  hour  of  1  p.m.  until  about  2.30  p.m.,  at  the  Railway  Inn,  and 
his  clerk  Insull  was  also  there.  The  appellwnt  was  for  part  only 
of  such  time  present  in  the  bar  or  taproom  of  the  hotel,  but 
his  clerk  InsuU  was  there  present  during  the  whole  of  such  time. 
The  appellant  and  InsuU  went  to  the  bar  or  taproom  for  the 
purpose  of  making,  and  each  of  them  there  made  ready-money 
bets  with  persons  resorting  thereto,  and  InsuU  in  so  acting  was 
acting  for  and  on  behalf  of  the  appellant,  and  payments — being 
winnings  on  bets  made  on  some  former  occasions — were  then 
made  by  the  appellant  to  applicants  in  the  bar  or  taproom  of  the 
inn,  after  referring  to  a  certain  book  in  his  possession. 

The  appeUant  and  InsuU  were  on  the  31st  day  of  March, 
from  about  1.30  p.m  to  2  p.m.,  in  the  bar  or  taproom.  Each  of 
them  went  to  the  bar  or  taproom  for  the  purpose  of  making 
ready-money  bets  with  persons  resorting  thereto.  Ready-money 
bets  were  there  made  by  Insull,  and  payment  being  winnings  on 
a  bet  made  on  the  preceding  day  with  Insull  was  there  made  bv 
the  appellant,  and  such  bets  and  payments  were  made  by  InsuU 
acting  for  and  on  behalf  of  the  appellant. 

The  appellant  was  in  the  habit  of  frequenting  the  inn  for  tie 
purpose  of  there  carrying  on,  and  he  carried  on  in  the  bar  or 
taproom  thereof  at  stated  hours  a  ready-money  betting  business 
with  persons  resorting  thereto,  the  carrying  on  of  which  in  the 
bar  or  taproom  was  known  to  such  persons,  and  was  known  to 
and  pursued  under  some  arrangement  or  understanding  come  to 
with  Thomas  Scriven,  the  landlord. 

At  the  hearing  before  the  justices  no  evidence  was  given  that 
the  appellant  when  at  the  inn  obtained  refreshments  or  used  the 
}iopse  for  that  purpose  or  was  a  customer  thereof;  nor  did  it 
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Tbomanb     appear  that  the  appellant  had  any  interest  in  the  Railway  Inn 
^-  or  the  business  of  the  inn,  or  that  he   had  any  control  over  or 

'  took  any  part  of  the  management  of  the  inn,  or  that  in  the 

1902.       betting  business  carried  on  in  the  bar  or  taproom  he  occupied 

-"7"        any  specific  part  of  the  bar  or  taproom. 

iMiing^        On  the  part  of  the  appellant  it  was  contended  that  he  could 

•'  Using  a     Dot  be  coDvictcd  ou  the  grounds  that  the  bar  or  taproom  was  not 

place"—     a  " place '^  within  the  meaning  of  16  &   17   Vict.  c.   119,  and 

/  uhi>%c~nouM  ^^^^  ^^^  ^g^  ^£  ^^Q  y^^^  Qj,  j^a^ppQ^j^j  by  ^he  appellant  was  not  a 

har —  U8er  by  i-i^  i  «.j.ii  *•!_   i /•  •  i 

huohndker  for  ^80    by    him    thereof  for  the   purpose  of  betting  with  persons 

belting—     resorting  thereto  within  the  meaning  of  that  Act. 
^^19^7*3**       ^^®  following  cases   were   called   to   the    attention    of    the 
*  '   '    justices  :  Powell  v.  Kempton  Park  Racecov/rae  Company  (80  L.  T. 
Rep.  538;  (1899)  A.  C.  143)  ;  Belton  v.  Busby  (81  L.  T.  Rep. 
19t);  (1899)  2Q.  B.  380). 

The  justices,  acting  on  the  authority  of  Belton  v.  Bushy  {ubi 
aup,),  were  of  opinion  and  held  that  such  bar  was  a  "  place/' 
and  that  the  appellant's  actions  amounted  to  a  user  of  the  same 
for  the  purpose  of  betting,  contrary  to  the  provisions  of  sect.  3 
of  that  Act,  and  they  convicted  the  appellant. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
justices  upon  the  above  statement  of  facts  came  to  a  correct 
determination  and  decision  in  point  of  law. 

(?.  H.  Stufjield  for  the  appellant. — The  justices  were  wrong 
in  convicting  the  appellant  of  using  the  place  for  the  purpose 
of  betting.  There  is  no  finding  of  the  justices  that  the  appel- 
lant had  any  control,  or  occupation  of  the  bar  or  part  of  the  bar. 
To  be  a  person  using  the  house  within  the  meaning  of  the  Act, 
he  must  be  a  person  who  is  either  owner  or  occupier,  or  who, 
if  not  owner  or  occupier,  is  a  person  in  control  and  occupation  of 
the  place.  The  person  ''using  the  same''  means  a  person  who 
is  in  control  and  occupation  of  the  place  using  the  same.  In 
the  present  case  the  appellant  was  neither  owner  nor  occupier, 
nor  was  he  a  person  in  control  and  occupation  of  this  bar  or 
taproom,  and  not  being  so,  he  cannot  be  convict*  d  hs  a  pei-son 
using  the  same.  That  is  made  quite  clear  by  the  judsrment  of 
Lord  Halsbury,  L.C.  in  Powell  v.  Kempton  Park  Racecourse  Coin* 
pany  (80  L.  T.  Rep.  538,  at  pp.  540-1  ;  (1899)  A.  C.  at.  pp.  158- 
160).  Dealing  with  the  words  in  the  statute  "  or  person  osing 
the  same/'  he  says,  '^  these  words  occur  as  an  alternative  to  the 
owner  of  the  place,  the  occupier  of  the  place,  the  keeper  of  the 
place,  or  any  person  using  the  place ;  these  are  all  put  in  cue 
category.  ...  I  think  it  is  clear  that  what  the  statute  is 
dealing  with  here  is  the  case  of  persons  who  are  in  control  and 
occupation  of  the  place  which  is  assumed  to  be  the  betting 
establishment."  Again  he  says :  ^'  It  seems  to  me  clear  that 
the  thing  against  which  the  enactment  is  levelled  is  any  place 
used  in  the  sense  I  have  explained.  There  must  be  a  business 
conducted,  and  there  must  be  an  owner,  occupier,  manager, 
keeper,  or  some  person  who,  if  these  designations  do  not  apply 
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to  him,  mast  nevertheless  be  some  other  person  who  is  analogous     Tbomans 
to  and  is  of  the  same  genus  as  the  owner,  keeper,  or  occapier,  *• 

who  bets  or  is  willing  to  bet  with  the  persons  who  resort  to  his  ^^°^^^^^- 
house,  room,  or  other  place/'     Mere  standing  by  while  betting        1902. 
is  going  on  is  quite  insufficient  to  bring  a  person  within  the  Act        ~7~ 
as  a  ''person  using  the  place/*     There  was  no  evidence   that     Bettln^^ 
there  were  any  other  persons  resorting  to  the  bar.     The  appel-     "  Using  a 
lant  was  there  as  one  of  the  customers  of  the  house ;  and  there     P^  "— 
was  no  evidence  to  show  that  he  had  any  contractual  or  other  ^^ui^**^ 
right  to  be  there  other  than  as  an  ordinary  customer.     It  is  sub-  bookmaker  for 
raitted  that  Belton  v.  Busby  (81  L.  T.  Rep.  196;  (1899)  2  Q.  B.     hetting-- 
380),  which  came  after  the  Kempton  Park  case   {uhi  8up.),  is  not  ^^  tiV/'s' 
good  law.     There  was  much  stronger  evidence  of  a  contract  and  ' 

of  user  there  than  in  this  case.  The  defendant  there  had  the 
permission  of  the  landlord  to  use  the  house,  and  Grantham,  J. 
says  in  his  judgment  that  the  bookmaker  had  something  in  the 
nature  of  a  right  or  licence  to  use  the  bar  for  his  betting 
business.  The  appellant  caunot  be  convicted  unless  he  is  a 
person  in  some  way  in  possession,  occupation,  or  control  of  the 
place,  and  there  was  no  evidence  of  that. 

W.  Shakespeare^  for  the  respondent,  was  not  called  upon. 

Lord  Alvebstone,  C.J. — Counsel  for  the  appellant  could  not 
dispute  that  the  bar  of  this  public-house  was  a  "  place  '*  within 
the  meaning  of  the  Act,  but  he  said  that  because  it  was  not 
shown  that  the  appellant  had  not  a  distinct  licence  from  the 
landlord  of  the  house,  the  appellant  ought  not  to  be  convicted, 
as  he  had  no  interest  in  the  house.  It  seems  to  me  that  quite 
apart  from  the  case  of  Belton  v.  Bushy  {uhi  sup.),  decided  by 
Grantham  and  Bruce,  JJ.  in  1899,  the  findings  of  fact  by  the 
magistrates  bring  this  case  within  the  rule  we  have  laid  down 
that  if  we  find  a  man  using  a  place  within  the  meaning  of  the 
Act  for  the  purpose  of  carrying  on  his  business  of  betting,  then 
the  case  is  not  within  the  rule  laid  down  in  the  Kempton  Park 
case  {uhi  siip.).  The  finding  by  the  magistrates  here  was  that 
the  appellant  was  in  the  habit  of  frequenting  the  inn  for  the 
purpose  of  there  carrying  on,  and  that  he  did  carry  on,  in  the  bar 
or  taproom  thereof,  at  stated  hours,  a  ready-money  betting  busi- 
ness with  persons  resorting  thereto,  the  carrying  on  of  which  was 
known  to  und  pursued  under  some  arrangement  or  understanding 
with  the  landlord.  In  my  opinion  that  statement  of  facts  is  con- 
clusive to  show  that  there  had  been  a  breach  of  the  statute.  In 
Belton  V.  Bushy  {uhi  sup,)  Grantham,  J.  came  to  the  same  conclu- 
sion upon  exactly  similar  facts,  and  that  case  is  an  authority  to 
show  that  this  is  the  proper  rule  upon  such  facts.  The  decision 
in  that  case  was  in  my  opinion  perfectly  right,  and  T  think,  there- 
fore, that  this  conviction  was  right,  and  that  this  appeal  ought 
to  be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion.  In  my  opinion  the 
decision  in  Belton^  v.  Bu^hy  {uhi  sup,)  was  right,  and  I  think  that 
if  e^h  of  the  persons  carrying  on  the  betting  had  taken  some 
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Tbomanb     beer  it  would  have  made  no  difference.     The  mere  fact  that  tho 

u^r^rZ\^^r.^  appcllaDt  mav  have  taken  no  refreshments  does  not  seem  to  me 

to  be  a  cardinal  tact  in  this  ca»^e. 

1902.  Ohannbll,  J. — I  agree.     I  think  that  the  facts  found  make  it 

^^'T"_  clear  that  the  appellant  used  this  place  as  if  it  were  a  betting 
Betting—  oflBce,  and  that  is  the  test  Jaid  dowQ  in  the  Kempton  Park  case 
"  Using  a     {ubi  8up.)  for  bringing  a  case  within  the  Act. 

PM^kT'  Conviction  affirmed  and  appeal  diamisaei. 

har—Uierby       Solicitors  for  the  appellant^  Judge  and  Priestley,  for  Philip 

bookmaker  for  Baker  and  Go,,  Birmingham. 

^i^l"*;s'z: ,        Solicitors  for  the  respondent,  Wainwright  and  Co.,  for  John  If. 


KING'S  BENCH  DIVISION. 

Wednesday,  Oct.  29,  1902. 

(Before  Lord  Alvbrstone,  C.J.,  Wills  and  Channell,  JJ.) 

McNatr  (app.)  V.  Cave  (resp.).  (a) 

Sale  of  food  and  drugs — Talcing  sample — Power  of  inspector  to 
act  ovtside  hia  district — Sale  of  Food  and  Drugs  Act,  1875 
(38  4'  39  Vict.  c.  63) — Sale  of  Food  and  Drugs  Amendment 
Act,  1879  (42  4-  43  Vict.  c.  30)— Sale  of  Food  and  Drms  Act, 
1899  (62  ^63  Vict,  c,  51). 

No  power  is  given  to  an  inspector  of  nuisances  by  sect.  3  of  the 
Sale  of  Food  and  Drugs  Ameiidment  Act,  1879,  to  procure  at 
the  place  of  delivery  a  samjde  of  any  milk  in  the  course  of 
delivery  to  the  purchaser  or  consignee  in  ptirsuance  of  any 
contract  of  sale,  if  such  place  of  delivery  is  outside  the  district 
for  which  he  is  ajipointed. 

CASE  stated  on  an  iuformation  preferred  by  the  appellant 
against  the  respondent  under  sect.  6  of  the  Sale  of  Food 
and  Drugs  Act,  1875. 

The  appellant  was  a  sanitary  inspector  appointed  for  the  city 
of  Westminster,  and  the  respondent  was  a  farmer  at  Shottle, 
Belper,  Derbyshire. 

A  contract  was  entered  into  between  the  respondent  and 
Messrs.  Pryce  and  Harris,  Dairymen,  of  Craven-yard,  West- 
minster, whereby  the  respondent  agreed  to  deliver  daily  a  certain 
quantity  of  new,  pure,  and  unskimmed  milk  to  them  at  St. 
Pancras  Station. 

(a)  Reported  by  W.  de  B.  HsaBBRT,  Esq^  Barrister-at-Law 
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The  appellant,  acting  under  the  direction  of  the  Wesminster      McNaib 
City  Council  and  in  pursuance  of  sect.  3  of  the  Sale  of  Food  and  ^• 

Drags  Act,  1879,  procured  without  payment  a  sample  of  milk         ' 

from  that  supplied  under  the  contract,  at  the  Midland  Railway        1902. 
Station  in   the  borough   of   St.  Pancras,  being  the   place  of       j^"T^ 
delivery  under  the  contract.     The  appellant  divided  it  into  three   ^  drugt-^ 
portions,  one  being  forwarded  to  the  respondent,  one  retained  Taking  sam/pU 
bv  the  appellant,  and  one  forwarded  to  the  public  analyst  for  the  —Jn»^€tor'$ 
cicy  of  Westminster.  KZt^^^ 

The  analyst  certified  that  he  was  of  opinion  that  the  sample  ss  ^  39  Vict 
contained  79  per  cent,  of  genuine  milk  of  the  poorest  quality   c.  68, «.  10 ; 
and  21  per  cent,  of  added  water.  ^^  %^J^!' 

For  the  respondent  the  admission  of  the  certificate  as  evidence  *  '   ' 

was  objected  to,  and  it  was  contended  that  the  inspector  for  the 
city  of  Westminster  had  no  power  to  procure  a  sample  outside 
the  district  for  which  he  was  appointed,  and  therefore  had  no 
power  to  go  into  the  borough  of  St.  Pancras  and  take  the 
sample,  and  that  the  analyst  appointed  for  the  city  of  West- 
minster had  no  legal  power  to  analyse  the  sample  and  give  a 
certificate  that  would  be  evidence,  and  that  the  place  of  delivery 
being  in  the  borough  of  St.  Pancras  and  outside  the  city  of 
Westminster  the  proceedings  and  certificate  were  nugatory,  the 
inspector  and  analyst  being  appointed  only  to  act  in  respect  of 
samples  taken  within  the  city  of  Westminster  and  having  power 
to  deal  only  with  articles  sold  or  procured  within  their  own 
district,  and  that  an  inspector  for  the  borough  of  St.  Pancras 
was  the  proper  person  to  procure  the  sample,  and  the  analyst 
for  the  borough  of  St.  Pancras  should  have  analysed  the  same. 

The  magistrate  dismissed  the  information  on  the  grounds  put 
forward  by  the  respondent. 

Avory,  K.C.  (D.  0.  Bart/ey  with  him)  for  the  appellant. — ^The 
two  points  raised  by  this  case  are  whether  an  inspector  of  food 
and  drugs  can  act  outside  his  own  district,  and  whether  the 
certificate  of  the  analyst  can  be  used  outside  the  district  for 
which  he  is  appointed.  The  magistrate  here  had  jurisdiction 
to  deal  with  the  ofFence  alleged,  as  the  ofience  was  committed  in 
his  district.  Any  stranger  could  prosecute  and  not  merely 
the  inspector,  if  such  stranger  had  power  to  have  taken  the 
sample,  but  as  a  fact,  under  the  statute  only  an  inspector  can 
take  a  sample  in  this  way.  The  taking  of  the  sample  is  mere 
procedure,  and  when  the  case  is  brought  before  the  magistrate 
he  must  deal  with  it.  The  other  side  rely  upon  sect.  10  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  which  provides  for  the 
appointment  of  analysts.  By  that  section  the  analysts  are  to  be 
appointed  for  the  "respective  city,  districts,  counties,  and 
boroughs  ...  as  analysts  of  all  articles  of  food  and  drugs 
sold  within  "  the  district  for  which  they  are  appointed.  So  here 
the  analyst  might  have  refused  to  analyse,  but  he  did  not  do  so. 
[Lord  ALVSfiSTONE,  C.J. — We  cannot  take  it  that  this  milk  was 
to  be  sold  in  Westminster.]     That  is  so.     By  sect.  12  of  the  Act 
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McNair      of  1875  it  is  clear  that  the  statute  contemplates  that  there  may 
c  ^vB        ^®  ^^  analysis  by  an  analyst  not  appointed  for  the  district  in 

which  the  article  is  sold,  for  if  there  is  no  analyst  acting  for 

1902.  such  district  the  purchaser  can  go  to  the  analyst  of  another 
SauTf  od  ^^3*^^^*'  Sect.  20  of  the  same  statute,  which  deals  with  pro- 
and  drugs—  coedings  against  offenders  shows  that  these  proceedings  must 
Taking  sample  have  been  taken  at  Clerkenwell.  Under  sect.  21  of  the  Act  of 
~^w^^^iMe  ^^"^^^  which  says  that  the  certiiScate  of  the  analyst  is  to  be 
^hu^tstrict—  prima  fade  evidence  for  the  prosecution,  but  that  the  analyst  is  to 
38  4-  39  Vict,  be  called  as  a  witness  if  required,  there  is  no  provision  that  the 
Asii^iaF^*  certificate  is  to  be  the  certificate  of  the  analyst  of  the  district 
c.  30  8. 3.^  where  the  article  was  delivered.  The  taking  of  the  sample  in 
this  case  was  under  sect.  3  of  the  Sale  of  Pood  and  Druj^s  Act, 
1879,  which  provides  that  ''any  medical  officer  of  health, 
inspector  of  nuisances,  or  inspector  of  weights  and  measures, 
or  any  inspector  of  a  market  or  any  police  constable  under 
the  direction  and  at  the  cost  of  the  local  authority  appointing  " 
him  *'may  procure  at  the  place  of  delivery  any  sample  of 
any  milk  in  the  course  of  delivery  to  the  purchaser  or  con- 
signee in  pursuance  of  any  contract  for  the  sale  to  such  pur- 
chaser or  consignee  of  such  milk,^'  and  if  he  suspects  that  it 
has  been  sold  contrary  to  the  provisions  of  the  Act  of  1875 
he  is  to  submit  the  sample  to  be  analysed.  If  sect.  13  of  the 
Act  of  1875  is  looked  at,  that  says  that  any  officer,  &c.,  using 
the  same  words  as  are  afterwards  used  in  sect.  8  of  the  Act  of 
1879,  may  procure  "any  sample  of  food  and  drugs,"  and  if  he 
suspects  that  the  same  has  been  sold  contrary  to  the  provisions 
of  that  Act,  he  "  shall  submit  the  same  to  be  analysed  by  the 
analyst  of  the  district  or  place  for  which  he  acts.'*  That  shows 
that  the  Westminster  inspector  could  take  the  sample  and 
submit  it  to  the  Westminster  analyst.  The  case  of  Beg.  v. 
Smith  and  Kerr  (74  L.  T.  Rep.  348 ;  18  Cox  C.  0.  307 ;  (1896) 
1  Q.  B.  596)  decided  that  the  inspector  appointed  for  any 
district  or  place  can  only  require  the  analyst  (if  there  be  one) 
for  that  district  to  analyse  the  suspected  samples,  and  give  his 
certificate  under  sect.  13.  It  further  shows  that  sect.  20  of  the 
Act  of  1879  does  not  give  jurisdiction  to  a  Court  where  the 
offence  was  the  giving  of  a  false  warranty  outside  the  jurisdiction 
of  that  Court,  and  where  the  milk  is  being  delivered  outside  the 
jurisdiction  of  that  Court.  That  case  is  not  in  point  here, 
and  does  not  decide  the  present  case.  The  object  of  the  Act  of 
1879  was  to  extend  the  provisions  of  the  Act  of  1875,  and  not 
in  any  way  to  limit  them.  He  also  referred  to  Rouch  v.  Hall 
(6  Q.  B.  Div.  17).  If  the  inspector  of  Westminster  had  power 
to  take  the  sample  at  St.  Pancras  he  was  right,  and  in  fact 
bound  to  go  to  the  analyst  of  Westminster. 

Morton  Smith  for  the  respondent. — ^No  prosecution  can  be 
instituted  under  sect.  3  of  the  Act  of  1879  unless  the  provisions 
of  that  section  have  been  complied  with — that  is  to  say,  unless 
any  of   the  officers   mentioned   there   have  taken  the  sample. 


V. 

Cays. 
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The   officers    referred  to  in  that  section  are   those   who  have     MgNai& 
jurisdiction   at   the   place   of   delivery — that  is    to  say,  at   St. 
Hancras.     The  analyst  is  appointed  under  sect.  10  of  the  Act  of 
1875  for  his  district,  and  for  the  analysis  of  the  food  and  drugs        1902. 
sold  withia   his   district.     It  would  not  have  bjen  competent       rTT'f 
under  the  Act  of  1875  for  the  inspector  of  Westminster  to  have  ^^  dfug$-^ 
taken  the  sample  at  St.  Pancras,  and  that  power  is  certainly  not  Taking  sample 
conferred  npon  him  by  sect.  3  of  the  Act  of  1879.  Outside  his  own  — l»wp«*o^'« 
district  he  is  in  fact  merely  a  private  person,  and  Harrin  v.  Williams  ^^^iJ^JIJct— 
[6  Times  L.  Bep.  47)  shows  that  officials  only  cau   act   uuder  ss  ^  39  Viet. 
sect.  3,  and  that  a  private  person   can  only  obtain   a  sample  c.  08,  s.  10 ; 
under  sect.  12  of  the  Act  of  1875,  even  although  such  private  *^c*30^«^* 
person  may  be  the  consignee.     The  real  answer  to  this  case  is 
that  the  Westminster  inspector  had  no  right  to  take  the  sample 
at  all,  for  the  inspector  who  takes  the  sample  must  be  acting  for 
the  local  authority  for  the  district  where  the  sample  is  tiken. 

D.  C.  Bartley  in  reply. 

Lord  Alvebstone,  C.J. — ^This  case  is  to  my  mind  by  no  means 
free  from  difficulty,  but  the  point  when  the  matter  is  thrashed 
oat  is  really  a  narrow  one — ^namely,  what  were  the  extended 
powers  given  to  inspectors  under  sect.  3  of  the  Sale  of  Food  and 
Dmjrs  Act,  1879.  The  previous  legislation  may  be  summarised 
very  briefly.  The  analysts  undoubtedly  were  intended  to  act 
locally,  and  the  inspectors  certainly  were  also  intended  to  act 
locally,  because  any  person  who  is  authorised  to  act  in  the  place 
of  a  person  charged  with  the  duty  of  administering  the  Act 
is  to  get  authority  from  his  superiors  so  to  act  in  the  particular 
district  where  tht- re  may  not  be  a  person  actually  charged  with 
the  administration  of  the  Act.  Therefore  I  think  all  the  earlier 
legislation  points  to  the  local  action  of  the  inspector  and  of  the 
analyst.  Sect.  13  of  the  Act  of  1875  did  at  first  strike  me  as 
indicating  that  the  in^ipector  might  act  outside  his  district, 
because  he  was  told  to  take  '^  any  sample  ^'  to  the  analyst  of  the 
district  for  which  he  acts,  but  I  think  I  was  probably  wrong, 
and  that  I  drew  an  incorrect  inference  from  that  argument.  I 
think  chat  section  was  only  required  for  the  purpose  that  my 
brother  has  pointed  out,  that  he  is  allowed  to  go  there,  but  is  to 
go  fur  another  analyst  if  there  is  no  analyst  for  the  place.  It  is 
qaite  clear  that  sect.  3  of  the  Sale  of  Food  and  Drugs  Act, 
1879,  does  give  important  increased  powers  to  the  inspectors. 
Previously  there  must  have  been  a  sale,  and  the  person  must 
have  taken  a  sample  at  the  time  when  a  sale  was  going  on  or  at 
the  place  of  sale  or  contemplated  sale.  Now  the  inspector 
is  allowed  to  procure  at  the  place  of  delivery  a  sample  of  any 
milk  in  course  of  delivery  to  the  purchaser  or  consignee  in 
pursuance  of  any  contract  of  sale  to  such  purchaser  or  consignee 
c»f  Boch  milk.  I  must  say  I  am  not  impressed  by  the  extrava- 
gant suggestions  made  by  Mr.  Morton  Smith  as  to  what  the 
consequenO'es  of  the  construction  contended  for  by  Mr.  Avory 
would  be,  because  it  seems  to  me  that  there  are  words  which 


368  CRIMINAL   LAW   CAS£8. 

MgNair      would  limit  any  extravagant  or  improper  Act  of  the  inspector. 
^'  There  are  the  words  that  he  is  to  take  a  sample  of  milk  wbich  is 

ia  coarse  of  delivery  to  the  purchaser  or  coasignee  in  pursaance 

1902.  of  any  contract  of  sale  to  such  purchaser^  and  even  if  we 
j~7.  ,  assume,  as  I  do  assume,  that  the  intention  was  that  the  inspector 
and  drugs—  should  act  With  respoct  to  milkthat  was  either  being  sold  in  West- 
Taking sample  minster  or  was  going  t)  be  sold  in  Westminster,  then  those  are 
—Inspector's  words  which  would  limit  the  possibility  of  the  inspector  going 
^kis^istrLt-^  ^^  inspect  any  milk  on  some  allegations  that  it  might  some  day 
38  <f  39  Viet,  be  sold  in  Westminster  or  was  coming  to  London.  But  I  think 
c  63, «.  10;  sect.  3  was  necessary  in  the  case  of  inspectors  acting  within  the 
c  30  «  3  districts  for  which  they  were  appointed,  in  order  to  get  over  the 
necesssity  of  the  sample  having  to  be  taken  at  the  place  of  sale. 
Accordingly,  the  words  *'  at  the  place  of  delivery ''  and  "  course 
of  delivery  to  the  purchaser*'  are  necessary  and  desirable  in 
order  to  enable  the  inspector  for  the  district  to  take  the  sample 
at  an  early  stage  of  the  transaction.  I  quite  agree,  if  this 
particnlai'  point  had  been  thought  of,  it  probably  might  have 
been  desirable — certainly  with  reference  to  a  place  like  London — 
to  deal  with  the  common  case  of  milk  coming  up  by  rail^  the 
delivery  being  at  the  railway  station,  and  then  going  to  be  sold 
and  used  in  some  orher  part  of  London  than  the  particular  area 
in  which  the  railway  station  i^  placed,  or  happens  to  be.  But  I 
think,  having  regard  to  the  previous  legislation  and  the  obliga- 
tion which  previously  existed  on  the  inspectors  to  act  locally,  if 
it  had  been  intended  to  give  the  inspectors  of  one  district  power 
to  tMke  compulsory  samples  in  another'  district  other  language 
would  have  been  required  and  used  to  give  them  that  power.  I 
think  that  we  cannot  say  that  by  the  mere  use  of  the  words 
*' place  of  delivery''  in  sect.  3  it  must  be  implied  that  power  is 
given  to  an  inspector  to  go  to  any  place  of  delivery  under  a 
contract,  whether  it  is  within  his  district  or  not.  Therefore  I  come 
to  the  conclusion,  somewhat  reluctantly,  having  regard  to  the  conse- 
quences in  this  particular  case,  that  the  decision  of  the  magis- 
trate was  right.  Of  course,  it  is  plain  that  if  the  inspectors  do 
their  duty,  on  information  being  given  to  the  inspectors  of  St. 
Pancras,  they  would  no  doubt  act,  and  there  is  that  practical 
remedy  against  the  consequence  of  our  decision  preventing  the 
Act  being  put  in  force.  The  ground  of  our  decision  ia  that  it 
would  require  special  language  to  give  the  inspector  power 
to  act  compulsorily  outside  his  district,  aud  I  do  not  think  the 
words  of  sect.  3  are  suflBcient  by  the  mere  introduction  of  the 
words  "  place  of  delivery,"  as  we  can  see  an  object  for  those 
words  being  inserted  without  holding  that  they  are  necessarily 
to  imply  that  the  inspector  was  to  act  outside  his  district. 
Thereibre  I  think  the  decision  of  the  magistrate  was  right,  and 
the  appeal  must  be  disallowed. 

Wills  and  Ohannell,  JJ.  concurred. 

Appeal  dismissed. 
Solicitors  :  Allen  and  San ;   W.  T.  Eicketts  and  Son. 
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KING'S  BENCH  DIVISION. 

Wednesday,  Oct.  29,  1902. 

(Before  Lord  Alverstoke,  C.J.,  Wills  aud  Channell,  JJ.) 

Smith  (app.)  v.  Moody  (resp.).  (a) 

Practice  —  Conviction  —  Form  —  Sufficiency  of  description  of 
offence — Conspiracy  and  Protection  of  Property  Act,  1875  (38 
^  89  Vict.  c.  86),  s.  7 — Summary  Jurisdiction  Act,  1879  (42  ^' 
43  Vict.  c.  49),  s.  39. 

A  conviction  under  sect.  7  of  the  Gonspira^  and  Protection  of 
Property  Act,  1879,  stated  that  8.,  ''  with  a  view  to  compel  M. 
to  abstain  from  working  for  J.  B.  at  F.  C,  which  he  had  a  legal 
right  to  do,  unlawfully,  wrongfully ^  and  vdthout  legal  authority, 
did  injure  the  property  of  the  said  M." 

Held,  that  although  the  conviction  sufficiently  specified  the  act 
which  M.  had  a  legal  right  to  do,  and  which  S.  sought  to  compel 
him  to  abstain  from  doing,  yet,  as  it  did  not  specify  the  property 
of  M,  that  had  been  injured,  it  was  bad. 

8ect.S9  of  the  8umma/ry  Jurisdiction  Act,  1879,  does  not  justify 
the  omission  from  the  conviction  of  whatever  is  necessary  as  the 
ingredients  of  the  offence  with  which  the  defendant  is  charged. 
The  mere  description  of  the  offence  may  follow  the  statutory 
words,  but  whatevar  it  is  necessary  to  state  to  show  that  the 
persan  convicted  ha^  done  a  specific  act  which  bHngs  him  within 
the  words  of  the  statute  must  be  found  specified  in  the  conviction. 

CASE  stated  by  quarter  stssions  upon  an  appeal  by  the  appel- 
lant against  a  conviction  under  the  Conspiracy  and  Pro- 
tection of  Property  Act,  1875. 

By  sect.  7  of  that  statute : 

Erery  person  who,  with  %  view  to  compel  any  other  person  to  abstain  from  doing  or 
to  do  any  act  which  sach  other  person  has  a  legal  ri|[rht  ro  do  or  abstain  from  doing, 
wrongly  and  without  legal  authority  uses  violence  to  or  intimidates  such  other  person 
or  his  wife  or  children,  or  injures  his  property,  shall,  on  conviction,  be  liable  to  a  fine 
or  imprisonment. 

By  sect.  39  of  the  Summary  Jurisdiction  Act,  1879  : 

The  following  enactments  shall  apply  to  proceedings  before  Courts  of  summary 
jurisdiction  ;  that  is  to  say,  (1)  the  description  of  any  offence  in  the  words  of  the  Act 
...  or  other  document  creating  the  offence,  or  in  similar  words,  shall  be  sa£Scient 
in  law.     . 

(a)  Reported  by  W.  db  B.  Herbbkt,  Esq.,  Barrister-at-Law. 
VOL.   XX.  B   B 


370  CRIMINA.L    LAW    CASES. 

Smith  The  conviction  appealed  against  was  as  follows  : 

_.  ^'  ...     Onmmings  Smith,  hereafter  termed  the  defendant,  is  this  day  convicted 

MOODT.  f^j,  ^jj^^  Yie,  on  the  4ih  day  of  February,  1902,  at  the  parish  of  Hewarth,  in  the  said 

1 009  county,  with  a  view  to  compel  Thomas  William  Moody  to  abstain  from  working  for 

19UZ.  Messrs.  John  Bowes  and  Partners  Limited,  at  Felling  Colliery,  in  the   said  county, 

JT  which  he  had  a  legal  right  to  do,  unlawfully,  wrongfully,  and  without  legal  authority, 

Practice  ^j^  injure  the  property  of  the  said  Thomas  William  Moody,  contrary  to  the  statute  in 

Conmcttonr—  ^^^^  ^^^^  ^^^^^  ^^  provided. 

Form — 

Desi^iion  of     j^^   the   quarter  sessions   it   was  contended  on  behalf  of  the 

Sumdency—  appellant  that  the  conviction  was  bad  on  its  face,  and  oaght  for 
Cimspiracy    that  reason  to  be  quashed  upon  two  grounds  :  (1)  That  the  con- 

and  Proiec-   viction  contained  no  sufficiently  definite  specification  of  any  act 

Prowriv^Act   ^^'^^  *^®   respondent  had  a  legal  right  to  do,  or  of  any  act 

1875—    '  which  the  appellant  intended  to  compel  the  respondent  to  abstain 

Summwry     from  doing.     (2)  That  the  property  of  the  respondent  alleged  to 

^7*1879^   have  been  injured  by  the  appellant  ought  to  have  been  particu- 

88  4-  39  Vict,  larly  specified  in  the  conviction, 
c.  86, «.  7;        Both  objections  were  overruled,  and  after  hearing  the  case  on 

*^  49^^  ^^**  t^®  merits  the  conviction  was  affirmed. 

'  '  *  The  question  for  the  Court  was  whether  the  conviction  was 
bad  on  either  ground  or  whether  the  same  was  a  good  and  valid 
conviction. 

Simey  for  the  appellant. — On  both  the  grounds  stated  in  the 
case  the  conviction  should  be  quashed  as  bad.  The  conviction 
merely  states  that  the  appellant,  with  a  view  to  compel  the 
respondent  to  abstain  from  working  for  certain  persons,  did 
injure  the  property  of  the  respondent.  The  particular  work 
which  the  respondent  was  compelled  to  abstain  from  doing 
should  have  appeared  in  the  conviction.  This  appears  from  Bteg. 
v.MacJcenzie  (67  L.  T.  Rep.  201;  17  Cox  C.  C.  542;  (1892)2 
Q.  B.  519).  Again,  the  conviction  merely  states  that  the  pro- 
perty of  the  respondent  was  injured,  and  here,  too,  there  should 
be  more  particularity.  A  conviction  should  be  worded  as  care- 
fully as  an  indictment,  and  an  indictment  drawn  in  the  form  in 
which  this  conviction  was  would  undoubtedly  have  been  bad,  for 
none  of  the  facts  constituting  the  offence  are  set  out  with  that 
certainty  which  is  essential.  Sect.  39  of  the  Summary  Jurisdic- 
tion Act,  1879,  does  not  set  the  matter  right,  although  the  words 
of  sect.  7  of  the  Conspiracy  and  Protection  of  Property  Act,  1875, 
are  followed  in  this  conviction. 

Shortt  for  the  respondent. — On  neither  of  the  two  grounds 
alleged  is  this  conviction  bad.  With  regard  to  the  work  which 
the  appellant  was  compelled  to  abstain  from  doing,  it  is  not 
necessary  to  set  out  the  particular  act  of  work  which  the  respon- 
dent was  compelled  to  abstain  from  doing.  In  Reg,  v.  MacJcemie 
{sup.)  the  conviction  did  not  follow  the  words  of  the  statute,  and 
the  decision  that  governs  this  point  is  that  in  Ex  parte  Wilkins  (72 
L.  T.  Rep.  567;  18  Cox.  C.  C.  161).  The  conviction  here  is 
quite  as  specific  as  in  that  case,  for,  although  the  particular  act 
of  work  is  not  set  out,  the  particular  employer  for  whom  the 
respondent  was  compelled  to  abstain  from  working  is  stated.     As 
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to  the  objection  that  the  property  of  the  respondent,  alleged  to       Smith 
have  been  injured,  should  be  particularly  specified  in  the  con-  *• 

viction,  this  is  not  essential,  as  it  is  not  the  injury  to  the  property         

which  is  the  offence,  but   compelling  the  respondent  to  abstain        1902. 
from  working  in  a  way  which  he  had  a  legal  right  to  do.     The        — r 
conviction  here  sets  out  all  the  facts  constituting  the  offence.     He  conv^icUon^ 
referred  to  Ex  parte  Perham  (12  L.  T.  Rep.  106;  5  H.  &  N.  30).      Form— 

Lord  Alveestone,  C.J. — In  this  case  two  objections  are  taken  DescHpHon  of 
to  the  conviction — first,  upon  the  ground  that  the  conviction  does  g^JBc^™.. 
not  sufBcieutly  state  the  act  from  the  performance  of  which  the    Conspiracy 
workman  was  induced  to  abstain  ;  and,  secondly,  that  it  does   and  Frotec- 
not  state  what  property  has  been  injured.     The  conviction  was  p  ^^^f^^A^f. 
under  the  7th  section  of  the  Conspiracy  and  Protection  to  Pro-       i875— 
perty  Act,  1875,  the  words  of  which  are:  " Every  person  who.     Summary 
with  a  view  to  compel  any  other  person  to  abstain  from  doing  or   ^"7*^079^ 
to  do  any  act  which  such  other  person  has  a  legal  right  to  do,  or  33  I  39  yict, 
abstain  from  doing,  wrongfully  and  without  legal  authority  uses     e.  86,  s.  7 ; 
violence  or  intimidates  such  other  person  or  his  wife  or  children,  *2  ij*  43  1^^ 
or  injures  his  property."  I  have  left  out  the  intermediate  words ;    ^'     » *      • 
they  are  not  necessary.     The  first  point  taken  by  Mr.  Simey  is 
that  a  conviction  which  says,  "  with  a  view  to  compel  Thomas 
William  Moody  to  abstain  from  working  for  Messrs.  John  Bowes 
and  Partners  Limited,  at  Felling  Colliery,  in  the  said  county, 
which  he  had  a  legal  right  to  do,'^  is  bad,  because  it  does  not 
state   with  suflScient  particularity  the  work    which  Moody  was 
going  to  do,  and  the  nature  of  the  act  he  was  going  to  do  in 
furtherance  of  working,  so  to  speak,  for  Messrs.  John  Bowes  and 
Co.    Now,  speaking  for  myself,  I  think  that  that  objection  fails, 
and  I  think  that  the  offence,  so  far  as  that  part  of  the  matter  is 
concerned,  was  sufficiently  stated.     I  really  cannot  see  that  any- 
thing material  can  be  said  to  have  been  omitted.     It  is  perfectly 
plain  that  the  statute  would  apply  to  the  case  of  a  person  who  had 
not  actually  been  employed,    or    who  does  not  know  what  his 
employment  may  be,  the  object  of  the  man  being  to  work  for  a 
man  or  firm  at  a  given  place.     Assuming  that  to  be  the  only 
ohjection,  I  think  it  impossible  to  say  that  this  conviction  is  bad 
for  not  specifying  that  which  the  law  requires  to  be  specified.   It 
is  said  that  this  view  is  contrary  to  the  view  taken  by  the  present 
Master  of    the  Rolls,  then  Collins,  J.,  in     Reg.    v.    Mackenzie 
(sup.).      Quite    apart     from    what    I    call     the    consideration 
of  that  case  in  Ex  parte   Wilkintf    (sup.),  I  do  not  think  that 
ia  so.     I  do  not  think  my  brother  Collins  intended  to  express 
anything  contrary  to  what  I  am    going  to  express.     The  con- 
viction there  under  consideration  was  "  with  a  view  to  compel 
one  J.  T.  Lawrence  to  abstain  from  doing  acts  which  the  said 
J.  T.  Lawrence  had  a  legal  right  to  do,  wrongfully  and  without 
legal  authority  followed  the  said  J.  T.  Lawrence/'  and  so  on.    The 
conviction  and  summons  in  that  case  gave  absolutely  no  informa- 
tion, not  the  name  of  an  employer,  not  that  the  man  wanted  to 
work,  and  not  even  that  he  wanted  to  work  at  a  particular  place, 

B   B  2 
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Smith       and  when  that  came  before  my  brother  Collins  and  my  brother 
^*  Bruce  they  both  said  that  that  conviction  was  bad.     Then  arose 

'      the  question  of  amendment^  and  I  venture  to  think  Mr.  Simey's 

1902.        argument  is  not  well  founded  when  he  suggests  that  my  brother 
— T  _    Collins  said  no  amendment  would  have  made  that  conviction 
ConvietivZ—  8^^^»  even  if  it  could  have  been  allowed.     As  I  understand^  the 
l^ortn—      magistrates  by  affidavit  there  stated  what  happened  before  them 
Description  of  an^  what  was  proved  before  them^  and  it  is  summarised  by  my 
8uff^!eney—  brother  Collins,  who  says:  ''They  had  no  act  proved  before  them 
Conspiracy    which  could  properly  have  been  inserted  so  as  to   support  the 
and  Protec'   conviction."     It  is  only  necessary  to  read  the  passage  at  p.  622 
Pro^ert  ^^Act   ^  ™ake  that  clear :  *' But  then  it  is  said  that  it  might  neverthe- 
1875_    '  less  be  cured  by  amendment.     I  think  that  might  do  ii  it  was 
Summary     clearly  showu  to  us  that  the  offence  constituted  by  the  Act  was 
^^7*1879—   ^^  ^^^^  proved  before  the  magistrates/'  and  he  goes  on  to  say  at 
38  i  39  Vict.  ^^^  bottom  of  the  paragraph :  ''  It  seems  therefore  to  me  that 
e.  86, 8.  7 ;    any  amendment  of  the  conviction  is  out  of  the  question  here,  as 
^*^  ^q^  qq *'  ^^®  facts  provod  at  the  hearing  do  not  point  to  any  such  specific 
'^'  ^'    act.''     In  other  words,  I  do  not  understand  my  brother  Collins 
to  have  said  if  the  evidence  before  the  magistrates  had  established 
an  offence  they  could  not  have  amended,  but  that  the  evidence 
before  the  magistrates  proved  no  offence,  and  therefore  it  was 
not  possible  to  amend  the  conviction.     Then  Bruce,  J.  said :  "  It 
is  necessary,  I  think,  that  the  conviction  should  set  out  some 
particular  and  defioite  act  which  the  defendant's  conduct  was 
intended   to   compel   the   informant  to   abstain    from    doing." 
Obviously  so.     That  is  an  enunciation  of  the  general  principle 
with  which  I  entirely  concur.     But  there  was  nothing  to  show 
that  Bruce,  J.  thought  that  the  statement  that  a  man  was  pre- 
vented from  or  an  endeavour  to  induce  a  man  to  abstain  from 
working  at  a   particular   place   would   have   been   insufficient. 
Therefore,  with  regard  to  the  first  point,  after  consideration  of 
the  case  of  Reg.  v.  Mackenzie  (sup.),  I  come  to  the  conclusion 
that  the  objection  is  not  well  founded.     A  similar  question  came 
before  Lawrance  and  Cave,  J  J.  in  Bx  parte  Wilkins  {sup.),  as  to 
which  all  I  will  say  is  that  there  the  allegation  was  exactly  the 
same  in  every  essential  particular,  or,  to  put  it  more  correctly, 
this  case  is  quite  as  specific  for  the  purpose  of  the  offence.     I 
also  call  attention  to  the  observations  of  Cave,  J.  with  regard  to 
Beg.  V.  Mackenzie  to  show  that  he,  at  any  rate,  a  judge  of  very 
great  experience,  declined  to  accept  the  broad  principle  for  which 
Mr.  Simey  has  contended.     Therefore  I  think  this  objection  fails. 
But  there  is  another  objection  to  the  conviction,  and  that  is  with 
regard  to  the  description  of  the  offence.      The  conviction  uses 
these   words   and    says,   "did   injure   the   property   of  Thomas 
William  Moody."     I  have  come  to  the  conclusion  that  that  is  not 
a  description  of  the  offence  with  which  Mr.  Simey's  client  was 
charged.      I  thought   at  first  it  was  cured  by  sect.  39  of  the 
Summary  Jurisdiction  Act  of  1879,  but  on  further  consideration^ 
and  I  think  the  matter  is  undoubtely  one  of  importance,  it  seems 
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to  me  that  the  statute  did  not  intend  to  alter  the  rules  as  to  fair       Smith 
iDformation  and  reasonable  particularity  as  to  what  was  going  to      ^^^; 
be  charged  against  a  man,  but  did  say  you  need  only  describe 
the  offence  in  the  terms  of  the  statute.     Now^  as  it  was  pnt  to  us^        1902. 
I  adopt  the  argnment  on  that  point  of  Mr.  Simey.     It  would  not        — 7 
do  to  say  "  to  steal  the  property  of  Thomas  William  Moody,"  cfn^^w^ 
and  I  think  the  section  of  the  Act  of  1879  does  not  discharge  the      ^orm— 
prosecation  or  justify  the  omission  from  the  conviction  of  such  l>etcription  of 
particularity  as  ought  to  be  found  according  to  the  old  rule  in  suf^^"— 
the  description  and  the  particulars  of  the  offence.     I  therefore    Conspiracy 
come  to  the  conclusion  that  merely  alleging  the  offence  "  injuring    and  Pntec- 
the  property  of  Thomas  William  Moody  "  is  not  sufficient^  and  p  **^'J  ^^. 
that  it  is  not  an  answer  to  that  argument  to  say,  "  I  have  used     '^Ts?^  ^ ' 
the  words  'injured  the  property/  that  is  the  way  in  which  the     Summary 
offence  is  described  in  the  statute,  and  therefore  I  give  you  no   J't^riadicHan 
more  information."     Therefore,  with  reluctance — because  I  have  ^^1 39  y~i 
very  little  doubt  that  the   actual  injury   to   the  property  in  this     c.  86, «.  7 : 
case  was  proved,  but  we  have  to  consider  the  bearing  of  this  case  42  4-  43  Vict. 
with  regard  to  other  proceedings — I  come  to  the  conclusion  that    ^-  ^  '  *• 
the  second  objection  taken  by  Mr.  Simey  must  prevail,  and  that 
the  conviction  cannot  stand. 

Wills,  J. — I  am  of  the  same  opinion,  and  I  beg  to  subscribe 
to  everything  that  has  fallen  from  my  Lord  with  regard  to  both 
brunches  of  this  discussion.  I  think  that  the  section  of  the 
Summary  Jurisdiction  Act  which  says  that  it  is  sufficient  to 
describe  the  offence  in  the  words  of  the  statute  constituting  the 
offence  cannot  be  supposed  to  be  intended  to  break  down  the 
very  wholesome  and  most  important  rule  which  has  prevailed 
now  for  at  least  a  couple  of  hundred  years,  I  suppose,  in  the 
administration  of  justice  with  regard  to  the  sufficiency  of  par-* 
ticulars  of  conviction  and  so  on.  I  do  not  think  for  a  moment  it 
was  intended  to  relieve  persons  who  had  to  draw  convictions 
from  putting  in  whatever  was  necessary  as  an  ingredient  which 
would  constitute  the  offence.  When  you  come  to  the  description 
of  the  offence,  then  it  is  quite  sufficient  if  it  is  described  in  the 
statutory  words,  however  general  they  may  be;  at  the  same  time 
the  old  rule  must  prevail,  that  whatever  is  necessary  to  state  to 
show  that  a  person  convicted  had  done  a  specific  act  which 
brought  him  within  the  words  of  the  statute  must  still  be 
specified  and  found  in  the  conviction.  Now,  with  regard  to  the 
first  question,  I  cannot  feel  any  difficulty,  because  that  which  he 
intended  to  do — namely,  to  cause  a  person  to  abstain  from  an 
act  which  he  had  a  legal  right  to  do,  when  it  is  applied  to  such  a 
thing  as  preventing  a  man  from  working,  is  necessarily  of  a 
somewhat  vague  character.  It  may  be,  so  far  as  the  facts  are 
concerned,  to  object  is  to  prevent  a  man  from  doing  anything, 
and  you  cannot  say  the  specific  Act  to  be  done  with  reference 
to  that.  It  is  sufficient  that  something  is  shown  on  the  face  of 
the  conviction  which  indicates  that  something  is  done  with  that 
view,  and  the  description  of  the  act  comes  afterwaids.     The 
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Smith       description   of   the  act  which   he  is  prevented    from  doing  is 
V.  «  ^orkinff  for  Messrs.  So-and-So/'  and  I  really  do  not  know 

now  a   more   specific  or  appropriate  description  can  be  given 

1902.        than  that.     It*  it  were  necessary  to  choose  between  the  two  deci- 

"~         sions,  Ex   parte   WUkins  {sup,)  and  Reg.  v.  Mackenzie   {sup.)^  I 

Convwtion—  should  certainly  be  disposed  to  say  I  agree  with  Ex  parte  Wilkin» 

Form—       {8up,)  rather  than  Reg,  v.  Mackenzie,  but  for  the  reasons  which 

DtscripHon  of  niy  Lord  has  given  I  really  do  not  think  there  is  any  inconsistency 

Sv^mcy—  between  the  two  decisions,  although  there  are  observations  of 

Conspiracy    the  present  Master  of  the  Rolls  which,  when  divorced  from  the 

and  Protec-   particular   circumstances   to   which    they    refer,  appear  to    go 

Pro  ^ertvAct   ^^^^^^^  ^^^  *PP'y  ^^  ^^®  consideration  of  the  present  case ;  yet  I 
lg75—    '  do  not  think  Cave,  J.  meant  to  overrule  or  to  depart  from  a  case 
8\immary     which  bound  him — because  it  certainly  did  bind  him — and  which 
^JT'^STO^   clearly  was  under  consideration  in  the  case  which  he  decided. 
38  4"  39  Vict.  Therefore  I  do  not  think  there  is  really  any  inconsistency  between 
c.  86,  i  7 ;    the  two  decisions.     But,  when  we  come  to  the  second  branch  of 
*2  fn^  ^^^'  ^^®  argument  of  Mr.  Simey,  it  does  appear  to  me  that  there  is 
'  ■         a  very  important  question  involved.     I  think  it  is  one  of  import- 
ance, and  judges  have  always  attached  importance  to  it.     I  can 
well  understand  what  the  ground  of  the  necessity  is  for  holding 
magistrates  and  justices  generally  to  strictness  in  this  matter  of 
describing  the  elements  of  an  offence,  because  if  you  allow  laxity 
in  a  statement  even  of  the  offence  in  the  summons  or  of  the 
offence  in  the  conviction  it  is  a  great  encouragement  to  those 
who  have  to  deal  with  such  matters  to  take  refuge  in  generalities 
and  not  apply  their  minds  to  the  specific  question.     Here  the 
man  has  committed  a  specific  offence,  but  it  does  seem  to  me  that 
merely  sa^^ing  that  the  person  convicted  '^  wrongfully  injured 
the  property  of  Thomas  William  Moody  *'  without  saying  more 
is  not  a  sufficient  description.     It  is  not  that  the  insufficiency  is 
in  the  description  of  the  offence  itself,  for  the  description  of  the 
offence  follows  the  words  of  the  statute ;  but  it  is  with  respect  to 
the  ingredients  of  the  offence  which  the  particular  person  has 
committed,  and  for  which  he  has  been  convicted.     The  specific 
information  on  which  the  individual  is  convicted,  I  think,  ought 
to  be  given. 

Channell,  J. — I  am  of  the  same  opinion.  I  have  a  very  clear 
opinion  on  the  first  point.  In  all  probability  the  actual  thing 
that  was  proved  was  that  there  was  a  desire  to  induce  this  man 
to  abstain  from  doing  any  werk  of  any  kind  whatever  for  the 
particular  firm  at  the  particular  place,  and  if  that  was  proved, 
that  is  clearly  an  offence  within  the  meaning  of  this  statute,  and 
it  would  be  impossible  to  state  it  otherwise  than  in  the  way  it  is 
stated.  I  do  not  suppose  there  was  any  desire  that  he  should  not 
work  in  one  particular  capacity,  but  might  work  in  another;  at 
any  rate  if  that  was  proved  the  offence  was  committed,  and  the 
conviction  stated  in  that  way  is  not  in  any  way  defective.  It  is 
unnecessary  to  go  through  the  cases  in  detail  as  my  learned 
brothers  have  referred   to  them,  but   there   is  nothing  in  the 
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cases  which  is  contrary   to  that  rule.     On  the  second  point  I       Smith 
confess  I  have  a  good  deal  of  donbt.     I  do  not  myself  see  the      ,.  *• 

mischief  that  my  brother  Wills  seems  to  think  there  is  in  reference         ' 

to  the  conviction  because  it  is  a  proceeding  after  conviction.     It        1902. 
does  not  matter  very  much  whether  a  man  was  convicted  in  the     „  "TT 
exact  way  it  is  stated.     The  principle  is  that,  subject  to  statutory  ccmwctton— 
provisions  making  certain  things  unnecessary  in  certain  cases.      Form— 
the  conviction  must  be  as  precise  as  the  summons;  and  if  there  ^^^^v^^^  of 
were  a  charge  against  a  man,  either  an  indictment  or  an  information  g,^»^^Z_ 
made  in  the  vague  way  in  which  this  is  made,  a  charge  against    Conspiracy 
a  man  of  injuring  the  property  of  another  without  telling  him   <**^<*.  Protec- 
anything  about  it  or  specifying  what  property,  it  does  seem  to  Pfo^iy^j^ct 
me  that  would  be  insufficient.     Therefore,  upon  the  rule  that  the       1375— 
conviction  should  be  as  precise  as  the  indictment,  it  seems  to  me     Summary 
this  is  wrong  unless  it  is  met  by  some  statutory  provisions  on  the   ]J*J"f^7*^ 
point.     The  Summary  Jurisdiction  Act  is  the  main  one.     That  33  ^  39  vict. 
seems,  however,  to  be  rather  a  repetition  of  things  in  previous    c.  86, «.  7 ; 
statutes, but  it  seems  to  me  that,  although  it  provides  that  it  *^  ^'*^  ^*5' 
shall  be  sufficient  so  far  as  regards  the  offence  to  follow  the     *     *  •     - 
statute,  it  does  not  in  any  way  dispense  with  the  usual  necessity 
for  specifying  time  and  place  and  matter  in  the  way  in  which  it 
has  been  hitherto  specified.     To  simply  specify  the  name  of  the 
person  whose  property  was  threatened,  could  that  possibly  be  right  ? 
There  must  be  facts  relating  to  the  particular  matter  that  must 
be  in  the  charge,  and  that  cannot  possibly  be  cured  by  stating 
the  offence  in  the  words  of  the  statute,  because  it  is  necessary  to 
say  when  and  how  and  in  reference  to  what  statute.     Therefore, 
although  I  am  rather  reluctant  to  give  effect  to  the  objection, 
because,  no  donbt,  it  might  have  been  amended  at  the  quarter 
sessions — assuming,  of  course,  that  there  was  some  property  in 
fact  proved   to   have  been  injured.     Therefore,   one  is   rather 
reluctant  to  give  effect  to  the  objection,  but  we  have  no  materials 
to  enable  us  to  amend,  and  there  is  nothing  for  us  to  do  but  to 
quash  the  conviction. 

Appeal  allowed. 
Solicitors  :  Pyhe  and  Parrotty  for  Joel  and  Parsons^  Newcastle- 
upon-Tyne;  Robinson  and  Bradley y  for   Edward  Clarice ,  New- 
castle-upon-Tyne. 
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KING^S  BENCH  DIVISION. 

Thursday,  Oct.  80,  1902. 

(Before  Lord  Alverstonb,  C.J.,  Wills  and  Channell,  JJ.) 

Thomas  (app.)  v.  Peitchabd  (resp.)  (a) 

Practice — Costs — Crown's  right  to  —  Summary  proceeding  under 
Excise  Acts — Summary  Jurisdiction  Act,  1848  (11  ^  12  Vicf. 
c.  43),  ss.  18,  35 — Summary  Ju/risdiction  Act,  1879  (42  4"  "^3 
Vict.  c.  49),  ss.  49,  bS— Finance  Act,  1898  (61  ^  62  VicL 
c.  10),  *.  4  (1). 

Where  the  Grown,  or  someone  on  behalf  of  the  Grown,  takes  pro- 
ceedings u/nder  any  statute  relating  to  the  revenue  under  the 
control  of  the  Commissioners  of  Inland  Revenue  or  the  Comr 
missioners  of  Customs  before  a  court  of  summary  jurisdiction, 
such  court  of  summary  jurisdiction  ha^  power  to  malce  an  order 
for  the  payment  of  costs  by  virtue  of  sect.  53  of  the  Summary 
Jurisdiction  Act,  1879. 

/^ASE  stated  on  an  information  preferred  by  the  appellant 
^^  against  the  respondent  under  sect.  4  (1)  of  the  Finance 
Act,  1898,  for  having  on  his  premises  a  cask  which  was  being 
subjected  to  a  process  for  the  purpose  of  extracting  spirits 
absorbed  in  the  wood. 

The  information  was  laid  by  the  appellant  on  behalf  of  the 
Crown,  and  the  magistrate  found  the  respondent  guilty,  and 
fined  him  5L  without  costs,  and  in  default  of  distress  one  month's 
imprisonment. 

It  was  contended  on  behalf  of  the  appellant  that  the  effect  of 
sect.  53  of  the  Summary  Jurisdiction  Act,  1879^  was  that  in  all 
revenue  and  excise  prosecutions  a  court  of  summary  jurisdiction 
is  empowered  to  award  costs  for  or  against  the  Crown  under 
sect.  18  of  the  Summary  Jurisdiction  Act^  1848,  and  that  the 
magistrate  had  power  to  order  the  respondent  to  pay  the  costs  of 
the  prosecution. 

The  magistrate  was  of  opinion  that  he  had  no  power  to  make 
an  order  as  to  costs,  and  refused  to  do  so  for  the  following' 
reasons:  (1)  That  the  Finance  Act,  1898  (the  statute  creating 
the  offence),  made  no  provision  for  the  payment  of  costs  to  the 
Crown;  (2)  that  sect.  53  of  the  Summary  Jurisdiction  Act, 
1879,  made  no  provision  for  the  payment  of  costs  to  or  by  the 
Crown,  bat  simply  applied  the  procedure  of  the  Summary  Joris- 

{a)  Reported  by  W.  db  B.  Hkkbkbt,  Esq.,  BftrriBter-at-Law. 
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diction  Act  to  informations^  complaints^  and  other  proceedings      Thokas 
which  a  Court  of  summary  jurisdiction  has  jurisdiction  to  hear   -      ^'^^xn 

and  determine   under  *'the  statutes  relating  to  Her  Majesty's         

Revenue  under  the  control  of  the  Commissioners  of  Customs  "  ;        1W)2. 
(3)  that  sect.  18  of  the  Summary  Jurisdiction  Act,   1848,  was     ^  "7^__ 
general  in  terms  and  did  not  expressly  provide  for  the  payment       cm««— 
of  costs  to  the  Crown ;   (4)  that  a  general  statute  authorising  Crcwn'a  right 
costs  to  be  given  between  subject  and  subject  did  not  override     ^o— Excise 
the  rule  of  law  that  the  Crown  neither  pays  nor  receives  costs     Summary 
(Beg.  V.  Beadle,  7  E.  &  B.  492),  which  principle  was  not  affected    proceedings 
in  its  applicability  to  summary  proceedings  by  the  decision  in      under— 
Moore  v.  Smith  (1  B.  &  E.  597) ;  and  (5)  that  in  cases  where  it  is  ]  iz^^^Jisi 
intended  the  Crown  shall  pay  or  receive  costs  the  Legislature   35 ;  42  4*  43 
signifies  such  intention  by  express  enactment.  ^«*-  «•  ^^» 

The  Solidtor-General  (Sir  B.  Carson,  K.C.)  and  Rowlatt  6^*^62  r4 
for  the  appellant. — It  is  clear  from  the  decision  in  Moore  v.  c.  lo,  «.  4  (i). 
Smith  (1  B.  &  E.  597)  that  the  Crown  may  be  bound  by  an  Act 
of  Parliament  by  express  words  or  by  necessary  implication.  By 
sect.  18  of  the  Summary  Jurisdiction  Act,  1848,  justices  in  their 
discretion  can  order  the  payment  of  costs,  but  by  sect.  35  it  is 
provided  that  nothing  in  that  Act  shall  extend  to  any  pro- 
ceedings under,  or  by  virtue  of,  any  of  the  statutes  relating  to 
Her  Majesty's  revenue  of  excise  or  customs,  stamps,  taxes,  or 
Post  Office.  In  1879  the  Summary  Jurisdiction  Act  of  that 
year  repealed  sect.  35  of  the  Act  of  1848,  and  by  sect.  53  all 
the  Summary  Jurisdiction  Acts,  notwithstanding  any  special 
provisions  to  the  contrary  contained  in  any  of  the  statutes 
relating  to  Her  Majesty's  revenue  under  the  control  of  the 
Commissioners  of  Inland  Revenue,  were  made  to  apply  to  all 
proceedings  before  a  Court  of  summary  jurisdiction  under  those 
statutes.  From  that  it  is  clear  that,  although  before  1879  there 
was  no  power  to  award  costs  to  or  against  the  Crown  under 
the  Revenue  Acts,  since  1879  such  an  order  for  costs  can  be 
made.  Beg,  v.  Beadle  (7  B.  &  B.  492),  upon  which  the  magis- 
trate here  came  to  the  conclusion  that  he  had  no  jurisdiction,  is 
not  in  point,  for  that  was  prior  to  the  Act  of  1879. 

H.  H,  Gregory  for  the  respondent. — ^No  new  rights  are  given 
by  the  Summary  Jurisdiction  Acts,  which  relate  merely  to  pro- 
cedure. The  old  common  law  rule  is,  that  the  Crown  neither 
pays  nor  receives  costs  unless  there  are  express  words  in  the 
enactment.  There  are  no  such  express  words  in  the  Summary 
Jurisdiction  Act,  1879,  and  all  that  is  done  by  that  statute  is 
to  make  the  Crown  subject  to  the  procedure  of  the  Summary 
Jurisdiction  Acts.  A  general  Act  granting  costs  as  between 
party  and  party  does  not  affect  the  Crown  unless  the  Crown 
is  specially  mentioned ;  that  clearly  appears  from  Beg.  v.  Beadle 
(sup,)^  which  is  directly  in  point. 

Lord  Alvbbstonv,  C.J. — It  is  quite  impossible  to  say  that  a 
case  that  raises  this  question  is  free  from  difficulty.  The  dis- 
cussion that  has  taken  place  in  this  matter  of  recent  years,  as 


378  CEIMIKAL   LAW   CASES. 

Thomab      to  which  I  will  say  a  word  at  the  end  of  my  judgment^  shows 
Pbit*'  that  the  matter  must  be  one  of  diflSculty.     The  principle  which 

'  we  have  to  consider  is,   I  believe,  pretty  plain,  and  the  only 

1902.        difficulty  is  in  the  application.     As  a  general  rule,  the  Crown  is 
p  ~T7  __    not  bound  by  Acts  of   Parliament  unless  specially  named,  nor 
Cofta—      unless  there  is  an  implication  to  be  drawn  from  the  legislation 
Crown's  right  ov  from  the  provisions  of  the  Act  that  it  was  intended  to  be 
'^Tf^**    bound.     That  is  the  only  principle  that  I  know  of  that  we  have 
Summary     ^^  consider,  and  that  that  is  the  principle  which  has  to  be  applied 
proceedinga    is,  I  think,  clear  from  the  two  cases  which  have  been  cited  before 
under—      us,  and  the  reasons  of  the  judgment  given  in  those  cases.     In 
c.L]]s^l%,   ^^^  c*se  of  Reg.  v.  Beadle  (7  E.  &  B.  492),  where  the  Court  had 
35;  42  4-43   to  consider  the  provisions  of  the  Act  12  &  13  Vict.  c.  45  (pro- 
Vict.  c.  49,    visions  which  have  been  referred  to  by  the  Solicitor-General  and 
61*4-^62  P^cf    ^y  ^^*  Grregory,  and  which,  I  think,  are  properly  described  as 
c.  10, 8.  4  (1).  ill  a  general  Act  relating  to  procedure,  although,  of  course, 
costs  were  also  mentioned  in  it),  the  Court  came  to  the  con- 
clusion that,  as  that  was  a  perfectly  general  Act  applicable  under 
ordinary  circumstances  to  cases  between  party  and  party,  there 
was  no  sufficient  implication  to  include  the  Crown.     There  was 
no  express  mention  of  the  Crown,  of  course,  or  else  the  question 
would  not  have  arisen,  and  no  argument  could  be  based  upon 
actual  legislation  which  included  the  Crown.     It  was  there  held 
that  an  order  that  the  Crown  should  pay  costs  in  that  case  where 
a  person  sued  on  behalf  of  the  Crown  could  not  be  supported. 
In  the  case  of  Moore  v.  Smith  (1  E.  &  E.  597),  which  was  a  case 
relating  to  20  &  21  Vict.  c.  43,  which  may  be  said  also  to  be  a 
statute  relating  to  procedure,  and  also  a  general  statute,  equally, 
I  think,  when  the  case  is  examined,  the  Court  of  Queen's  Bench 
came  to  the  conclusion  that  in  that  statute,  there  being  pro- 
cedure which  prima  fa>cie  was  applicable  as  between  party  and 
party,  and  there  being  in  sect.  4  of  that  Act  a  reference  to  the 
right  of  the  Attorney-General  to  order  a  case  to  be  stated,  not 
merely  in  the  interest  of  the  Crown,  but  in  the  interest  of  the 
discharge  of  his  important  duties  as  Attorney-General,  that  was 
sufficient  to  show  that  the  Crown  was  subject  to  the  provisions 
of  sect.  6  of  that  Act,  which  gave  the  justices  power  to  give 
costs   to    the  successful  party.     In  the  judgment  in  that  case 
Lord  Campbell,  who  had  been  party  to  the  judgment  in  Beg. 
V.  Beadle — and  he  was  a  great  authority  upon  any  matter  relating 
to  Crown  rights — said  :  '^  It  is  a  maxim  that  the  Crown  is  not 
bound   by  Act  of   Parliament  without  express  words.      But  I 
think  that  there  is  express  language  in  this  statute  to  show  ihat 
it  includes  all  cases  of  appeal,  and  therefore  those  in  which  the 
Crown  is  interested.'^     That  is  obviously  only  by  implication, 
for  it  is  not  that  the  Crown  is  named,  but  only  that  costs  can  be 
given  in   all   cases  of  appeal,  including  those  of  the  Crown. 
Then  Crompton,  J.,  also  a  high  authority  on  such  matters^  said  : 
'^  I  am  inclined  to  think  even  without  sect.  4  '^ — ^ihat  was  the 
section  which  gives  the  Attorney-General  the  right  to  order  a 
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case  to  be  stated — ''  the  Crown  would  be  within  the  provisions      Thohas. 
of  sect.  6,  which  appears  to  me  to  apply  to  all  cases  of  appeal  ^* 

onder  the  statute.     The  ratio  decidendi  in  Reg,  v.  Beadle  does         

not  apply  here.     Here  is  an  Act  giving^  by  sect.  2,  a  general        1902. 
right  of   appeal    from  the   determination   by   justices   of   any         ~r 
information  or  oomplaint.     Sect.  4,  giving  the  Attorney •  General       Cotts-^ 
the  right  to  require  a  case  to  be  stated,  clearly  contemplates  Crown's  right 
Crown   proceedings    as  within    the    Act.      Sect.  6,  respecting    toSxcise 
costs^  is  clearly  applicable  to  all  cases  within  sect.  4,  and  there-     summary 
fore  includes  Crown  cases.'^     Therefore,  that  was  the  way  in    proceeding$ 
which  the  Court  of  Queen's  Bench  dealt  with  this  question  of      tmd«r— 
the  application  of  the  principle  that  the  Crown  is  not  bound   ^  ^^m  18 
unless  expressly  named.     Turning  to  the  two  statutes  material  35 ;  42  ^  43 
in  this  case,  the  first  is  11  &  12  Vict.  c.  43,  s  35.     It  is  quite    Viet,  c  49, 
clear   that   some   person  who  drew  this  Act  of   Parliament —  aV's^^i^'t 
perhaps  Acts  of  Parliament  were  not  worse  drawn  in  those  days  c.  10, «.  4(1). 
than  they  are  now,  though  I  do  not  say  that  they  are  any  better 
drawn — thought  that  the  general  provisions,  of  which  the  Crown 
undoubtedly  might  take  the  benefit  at  times  (mainly  where  there 
were  applications  and  summonses  for  penalties  for  which  the 
Crown  prosecuted)  might  affect  applications  by  the  Crown,  and 
accordingly  express  words  were  inserted,  saying  :  "  Nothing  in 
this  Act    shall    extend,   or   be   construed    to   extend,   to   any 
information  or  complaint  or  other  proceeding  under  or  by  virtue 
of  any  of   the   statutes  relating  to  Her  Majesty^s  revenue  of 
excise  or  customs,  stamps,  taxes,  or  Post  Office. ^^     That  carries 
the  matter  no  further  than  this,  that  at  that  date  it  was  appa- 
rently recognised  that  this  argument  would  have  to  be   con- 
sidered— namely,   whether   the  general   provisions  of   such  an 
Act  as  this — the  Act   which   was   then    being   passed — would 
involve  the  Crown  or  the  Crown  proceedings  as  making  them 
subject  to  the  scope  of  the  Act.     Of  course,  the  express  exemp- 
tion would  have  prevented  any  such  argument  being  raised.     In 
that  state  of  things  I  come  to  the  Summary  Jurisdiction  Act, 
1879,  on  which  the  question  really  turns,  and  I  think  it  is  not 
unimportant  to  consider,  as  was  pointed  out  by  the  Solicitor- 
General,  that  this  Act  was  passed  a  few  years  after  certain 
statutes    with   reference   to  some    of   the   Crown   proceedings. 
Now,  the  Act  of  1879,  by  sect.  31,  makes  certain  provisions 
with  regard  to  the  payment  of  costs.     Then  in   sect.  53  occur 
these  words :  "  The  Summary  Jurisdiction  Acts  shall  apply  to 
all   informations,    complaints^  and  other    proceedings  before   a 
Court  of  summary  jurisdiction  under  the  statutes  relating  to  the 
Post  Office.      Every   offence   relatiug   to   the    Post    Office  for 
which  a  person  is  liable  to  forfeit  a  sum  not  exceeding  twenty 
pounds  may  be  prosecuted  before  a  Court  of  summary  jurisdic- 
tion in  manner  provided   by  the  Summary  Jurisdiction   Acts. 
The   Summary   tTurisdiction   Acts    shall,    notwithstanding    any 
special  proceedings  to   the  contrary   contained   in  any   of  the 
statutes  relating  to  Her  Majesty^s  Revenue  under  the  control  of 
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Thomas      the  Commissioners  of  Inland  Revenue  or  the  Commissioners  of 
^'  Customs^  ^ppiy  ^  ^1  informations^  complaints^  and  other  pro- 

'  ceedings  before  a  Court  of  sunmiary  jurisdiction  under  or  by 

1902.        virtue  of  any  of  the  said  statutes/'     We  have  to  say  whether 
~r        that  legislation  in  terms  referring  to  the  Crown  is  sufficient  to 
CosU^    raise  the  implication  or  presumption  that  the  Crown  was  intended 
Crown's  right  to  be  bound  by  this  statute.     In  my  opinion  it  is.     It  was  neces- 
to— Excise    sary  for  Mr.  Gregory  to  contend  that  some  of  the  provisions  of 
Swrnmory     *^®  ^^^  ^^  ^^PP^J^  because  it  is  obvious  he  is  not  able  to  show 
proceedings    because  of  the  case  of  Moore  v.  Smith  {8up.)  that  the  Crown 
under—      could  not  claim  the  benefit  of  certain  matters  of  procedure.  But  he 
V  43^M^18^    ^®  entitled  to  argue^  if  he  can  successfully,  that  although  the  Sum- 
35  ;  42  4*  43  mary  Jurisdiction  Acts  are  to  apply  to  all  informations^  complaints, 
Vici.  c.  4S>,    and  other  proceedings,  the  provisions  as  to  costs  do  not  apply. 
61*^^62  %et   ^y  brother  Wills  pointed  out  that  all  the  Summary  Jurisdiction 
c.  10,  s.  4  (1).'  A.cts  have  to  be  read  together,  and  it  seems  to  me  to  be  too  strong 
to   hold   that  the   Crown — named  as   it   is  specifically  for  the 
purpose  of  these  proceedings — was  not  intended  to  come  within 
the  provisions  of  the  Act  as  to  costs.     I  therefore  come  to  the 
conclusion  in  this    case  (assuming,  as  it   has  not  been  argued 
before  us  to  the  contrary^  that  the  officer  represents  the  Crown 
in  the  full  sense)  that  this  is  one  of  the  cases  in  which,  by  the 
statute  applicable  to  the  case^  the  Crown^  is  intended  to  be  liable 
to  pay  and  has  the  right  to  receive  costs.     I  think  this  was  one 
of  the  cases  specially  in  the  mind  of  my  brother  Wright  in  the 
passage  referred  to  in  Bex  v.  Archbishop  of  Canterbury,  No.  2 
(86  L.  T.  Rep.  450;  (1902)   2  K.  B.  503),  in  which  he  cited 
Moore  v.  Smith,  and  of  course  he  has  very  great  experience  in 
these  cases.     I  only  desire  to  say  one  word  more  with  reference 
to  the  absolute    necessity  for  legislation.     This  'matter  ought 
really  to  be  made  perfectly   clear.     I  do  not  repeat  it  simply 
because  Lord  Campbell  said  it  years  ago,  but  the  reason  I  give 
is  this  :  During  many  years  Govern  ment  departments  were  con- 
stantly receiving  and  paying  costs  without  any  objection  being 
raised,  and  probably  in  many  of  those  cases  the  question  could 
have  been  raised  and  considered.      I  do  not  say  in  which  way 
the   decisions  would  have   been,  because  in  some  of  the  cases 
there  were  statutes  and  in  others  not,  but  it  is  of  great  import- 
ance in  the  interests  of  the  subject  and  in  the  interest  of  the 
Crown  that  this  matter  should  be  settled.     If  it  is  desired  that 
the  Crown  should  pay  if  unsuccessful  and  receive  if  successfal 
it  is  very  desirable  tnat  an  Act  of  Parliament  should  be  passed  to 
make  it  clear  and  let  people  know  how  they  stand  in  the  matter. 
For  the  reasons  I  have  given  I  think  the  magistrate  ought  to 
have  made  an  order  that  the  Crown  should  receive  costs. 
Wills,  J. — I  am  of  the  same  opinion  on  the  grounds  given. 
Channell,  J. — I  am  of  the  same  opinion. 

Appeal  €dlowed. 
Solicitors  :  27i6  Solicitor  of  the  Inland  Revenue ;  Riddell  and 
Oo. 
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Monday,  Jan.  12,  1903. 
(Before  Lord  Alverstoni,  C.J.,  Wills  and  Channell,  J  J.) 

Ex  parte  Francis  and  others,  (a) 

Copyright — Music — Sale  of  pirated  mime — Seizure  by  constable 
— Summary  jurisdiction — Order  for  forfeiture  or  destruction — 
Necessity  of  summons  before  making  order — Power  of  justices  to 
art  ex  parte — Summary  Jurisdiction  Act,  1879  (42  &  43  Vict. 
c.  49),  ss.  34,  51  (3) — Musical  {Summary  Proceedings)  Copy- 
right Act,  1902  (2  Edw,  7,  c.  15),  ss.  1,  2. 

Before  a  Cov/rt  of  summary  jurisdiction  can  muke  an  order  under 
sect.  2  of  the  Music  (Summary  Proceedings)  Copyright  Act,  1902, 
Jar  the  forfeiture,  destruction,  or  otherwise  dealing  with,  pirated 
copies  of  music  which  have  been  seized  by  a  constable  under 
thai  section  and  brought  before  the  court,  it  is  necessary  that  a 
summons  in  accordance  with  the  Summary  Jurisdiction  Acts 
should  be  taken  out  and  served  upon  the  person  from  whom  the 
pirated  copies  have  been  seized,  calling  upon  sv^h  person  to 
show  cause  why  they  should  not  be  destroyed  or  otherwise  dealt 
with. 

The  Act  gives  no  power,  either  in  express  terms  or  by  necessary 
implication,  to  make  such  an  order  ex  parte,  and  it  is  not 
enough  that  the  constable  at  the  time  of  the  seizure  may  have 
told  the  person  from  whom  the  mv^c  has  been  seized  of  the 
time  and  place  where  further  proceedings  under  the  Act  would 
be  taken. 

/^ASE  stated  by  the  metropolitan  police   magistrate  sitting  at 
^     Marylebone  Police-court. 

At  the  Marylebone  Police-court  on  the  4th  day  of  October, 
1902,  a  complaint  was  preferred  on  behalf  of  the  appellants  (a 
firm  of  music  publishers)  under  the  Musical  (Summary  Pro- 
ceedings) Copyright  Act,  1902  (2  Edw.  7,  c.  15),  s.  2,  that 
certain  copies  of  music  then  produced  before  the  Court  had  been 
seized  in  pursuance  of  that  section  of  the  Act,  and  the  magis- 
trate was  asked,  upon  the  production  before  him  of  proof  that 
the  copies  were  infringements  of  copyright,  to  make  an  order 
that  they  should  be  forfeited  or  destroyed  or  otherwise  dealt 
with  as  he  might  think  fit.  It  was  stated  on  behalf  of  the 
appellants  that  the  person  from  whom  they  had  been  seized  had 
there  given  his  name  and  address,  and  had  been  iuformed  by 
the  constable  making  the  seizure  that  further  proceedings  with 

(a)  Reported  by  W.  W.  Orr,  Esq.,  Barrister-at-Law. 
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Ex  parte     reference  to  the  seizure,  under  sect.  2  of  the  Act,  would  be  taken 
Pbancis  and  before  the  Marylebone  Police-court,  but  neither  was  such  person 

^ ■      nor  anyone  on  his  behalf  present  in  Court  when  this  complaint 

1903.        was  made. 

~T,.__       The  magistrate  was  of  opinion  that  before  the  making  of  any 

Mt^c^SaU  o''<Jgi^  ^^  ^^^  matter  it  was  necessary  that  a  summons  should  be 

of  pirated     served  upon  the  person  in  whose  possession  the  music  had  been 

myMc—      found.  Calling  upon  him  to  show  cause  why  the  order  prayed 

^dw^r     ^^^  should  not  be  made,  and  the  magistrate  at  once  offered  to 

forfeiture—    grant  the  appellants    such    a  summons.      They,  however,  con- 

Summons—   tended  that  the  statute  2  Bdw.  7,  c.  15,  rendered  the  issue  of 

'^e^erU^    a  summons  unnecessary,  and  duly  applied  to  the  magistrate  to 

Justices*      state  a  case  for  the  opinion  of  the  Court. 
juriedictioin^-      The  facts  alleged  in  the  complaint  were  as  follows  : — 

^cU^ls^zl'       ^°  *^®  ^^^  ^^y  ^^  October,  1902,  an  authorised  agent  of  the 

51(3);  2  £d«;.  *^PP®ll*''i^*'S  requested  a  constable  in  writing  to  seize  the  copies 

7,  c.  16,       of   music  in  question,  they  being  then  offered  for  sale  in  and 

«».  1,  2.       along  the  Kentish  Town-road  by  a  person  who  gave  his  name 

and  address.      The  constable   thereupon  seized  the  music,  but 

informed  the  person  from  whom  it  was  seized  of  the  time  when, 

and  the  place  where,  further  proceedings  with  reference  to  the 

seizure,  under  2  Edw.  7,  c.  15,  would  be  taken. 

The  music  was  produced  in  the  police-court  on  the  following 
morning,  and  on  behalf  of  the  appellants  the  magistrate  was 
asked  to  proceed  at  once  to  make  the  order  provided  for 
under  sect.  2  of  2  Edw.  7,  c.  15,  it  being  contended  that  that 
statute  had  given  the  magistrate  the  power  to  make  such  an 
order  ex  "parte. 

The  magistrate,  however,  upon  the  following  grounds,  decided 
that  the  statute  2  Edw.  7,  c.  15,  constituted  no  departure  from 
the  ordinary  procedure  provided  by  law  for  Courts  of  sum- 
mary jurisdiction,  and  therefore  declined  to  make  any  order  in 
the  matter  without  the  usual  preliminary  of  a  summons. 

(a)  The  Summary  Jurisdiction  Act,  1879,  s.  51,  sub.-s.  3, 
enacts  that 

Where  iu  any  future  Act  .  .  .  any  act  or  thing  other  than  the  payment  of  a 
sum  of  money  is  required  or  authorised  by  an  order  of  a  court  of  summary  jurisdic- 
tion to  be  done     .     .     .     the  Summary  Jurisdiction  Acts  shall  apply  accordingly. 

By  sect.  50  of  the  same  Act  the  expression  ^'  Summary  Juris- 
diction Acts  "  includes  the  Summary  Jurisdiction  Act,  1848. 

Sect.  34  of  the  same  Act  provides  that 

Where  a  power  is  given  by  any  future  Act  to  a  court  of  summary  jurisdiction 
.     .     of  requiring  any  act  or  thing  to   be  done  or  left  undone  other  than  the 

payment  of  mone\%  and  no  mode  is  prescribed  for  enforcing  such  requisition,  the 

Court  may  exercise  such  power  by  an  order  or  orders. 

(fe)  The  Summary  Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43), 
s.  1,  enacts  that 

In  all  cases  where  a  complaint  shall  be  made  to  any  justice  or  justices  of  the  peace 
upon  which  he  or  they  have  or  shall  have  authority  by  law  to  make  any  order  for  the 
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payment  of  money  or  otfaerwiie  it  shall  be  lawful  for  snch  justice  or  justices  to  issue       S»  parte 
nis  or  their  summons  directed  to  such  person,  stating  shortly  the  matter  of  such  Fbancis  and 
information  or  complaint,  and  requiring  him  to  appear  at  a  certain  time  and  place       others. 
.    .     to  answer  to  the  said  information  er  complaint.  

Sect.  33  of  the  same  Act  extends  its  operation  to  the  metro-         'J 

politan  police-coarts  and  magistrates.  Copyright— 

When  an  application  for  an  order  of  justices  is  to  be  made  Mwic—Saie 
ex  parte,  the  issue  of  a  summons  is  declared  by  sect.  1  to  be    %^^!^ 
annecessary.  Seisure— 

(c)  There  being  no  provision  in  2  Edw.  7,  c.  15,  that  applica-     Order  for 
tions  for  orders  under  it  should  be  made  ex  parte,  the  magistrate   Z^'"/^*^"'"*— 
decided   that   they    must   be    made    in    accordance    with    the     Condition 
Summary  Jurisdiction  Acts,  and  that  the  person  whose  property   precedent— 
it  was  soucfht  to  confiscate  should  be  duly  summoned.  .    •^"***<^.«*' 

(d)  The  question  to  be  decided  under  the  statute  2  Edw.  7,  42  4-  43  Vici. 
c.   15,  was  one  which  might  prove  to  be  a  very  diflScult  and   c.  49,  se.  34. 
debatable  one — ^namely,  whether  or  not  the  copies  of  the  works  ^^  (^^  ♦  2  Edw. 
so  seized  were  in  point  of  law  and  fact  infringements  of  copy-      gg^'i  2.' 
right  or  not,  and  the  magistrate  was  strongly  of  opinion  that 

the  person  from  whom  they  were  seized  should  have  an  oppor- 
tunity of  negativing,  if  he  were  able,  such  infringement. 

(e)  The  magistrate  was  fortified  in  his  determination  in  this 
matter  by  the  following  cases :  Rsif.  v.  Guardians  of  Totnea 
Unum  (5  L.  T.  Rep.  0.  S.  240;  14*  L.  J.  148,  M.  C),  Gill  v. 
Bright  (25  L.  T.  Rep.  591 ;  41  L.  J.  22,  M.  C),  and  White  v. 
Redfem  (41  L.  T.  Rep.  524  ;  5  Q.  B.  Div.  15),  as  to  which  last- 
mentioned  case  he  desired  to  emphasize  the  fact  that  it  originated 
before  the  passing  of  the  Summary  Jurisdiction  Act,  1879, 
sects.  34  and  51  of  which  Act  only  applied  to  future  Acts. 

The  magistrate  therefore  decided  that  before  he  could  make 
any  order  under  sect.  2  of  the  Musical  (Summary  Proceedings) 
Copyright  Act,  1902,  it  was  necessary  that  a  summons  in  accord- 
ance with  the  Summary  Jurisdiction  Acts  should  first  have  been 
legally  served  upon  the  person  *^  hawking,  carrying  about, 
selling,  or  offering  for  sale  "  the  alleged  pirated  music,  calling 
upon  him  to  show  cause  before  the  magistrate  why  such  music 
should  not  be  "  forfeited,  or  destroyed,  or  otherwise  dealt  with.'' 
In  the  event  of  no  order  being  made  he  would  be  entitled  to 
have  the  music  redelivered  to  him. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
magistrate  upon  the  above  statement  of  facts  came  to  a  correct 
determination  and  decision  in  point  of  law,  and,  if  not,  what 
sliould  be  done  in  the  premises. 

The  Musical  (Summary  Proceedings)  Copyright  Act,  1902 
(2  Edw.  7,  c.  15),  which  came  into  operation  on  the  1st  day  of 
October,  1902,  provides : 

Sect  1.  A  court  of  summary  jurisdiction,  upon  the  application  of  the  owner  of  the 
copyright  in  any  musical  work,  may  act  as  follows :  If  satisfied  by  evidence  that 
there  is  reasonable  ground  for  believing  that  pirated  copies  or  such  musical  work  are 
being  hawked,  carried  ahout,  sold,  or  offered  for  sale,  may,  by  order,  authorise  a 
constable  to  seize  such  copies  without  warrant  and  to  bring  them  before  the  Court, 
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Ex  parte  tokd  the  Oonrt,  on  proof  that  the  oopiea  are  pirated,  may  order  them  to  be  destroyed 

Fbancis  and  Of  to  be  delivered  up  to  the  owner  of  the  copyright  if  he  makes  application  for  that 

OTHBB8.  delivery. 

Sect  2.  If  any  person  shall  hawk,  carry  about,  sell,  or  offer  for  sale  any  pirated 

1903.  ^'^^py  o'  A°7  musical  work  every  such  pirated  copy  may  be  seised  by  any  constable 

without  warrant,  on  the  request  in  writing  of  the  apparent  owner  of  the  copyright  in 

Copyright "^^^  work,  or  of  his  agent  thereto  authorised  in  writing,  and  at  the  risk  of  each 

jfi^^ gglg  owner.     On  seizure  of  any  such  copies  they  shall  be  conveyed  by  such  constable 

of  pirated  hefore  a  court  of  summary  jurisdiction,  and,  on  proof  that  they  are  infringements  of 

ff^us{c copyright,  shall  be  forfeited  or  destroyed,  or  otherwise  dealt  with  as  the  Court  may 

Seizure—  ^hink  fit. 

Order  for  ^^ct.  8.  **  Musical  copyright"  means  the  exclusive  right  of  the  owner  of  such  copy. 

forfeiture "ST^^  under  the  Copyright  Acts  in  force  for  the  time  being  to  do  or  to  authorise 

Summone i^other  person  to  do  all  or  any  of  the  following  things  in  respect  of  a  musical  work  : 

Condition  ^^^  Temake  copies  by  writing  or  otherwise  of  such  musical  work.     (2)  To  abridge 

precedent '"^^  musical  work.     (8)  To  make  any  new  adaptation,  arrangement,  or  setting  of 

Juat'  ea*  "^^^  musical  work,  or  of  the  melody  thereof,  in  any  notation  or  system.    *'  Musical 

'  diff'o  ^ork'*  means  any  combination  of  melody  and  harmony,  or  either  of  them,  printed, 

42  ^  4£{  V  t  ^^°^®^  ^o   writing,  or  otherwise  graphically  produced   or   reproduced.     ^  Pirated 

?q        oa'  musical  work  *'  means  any  musical  work  written,  printed,  or  otherwise  reproduced 

J^'  io\\%\n\  without  the  consent  lawfully  given  by  the  owner  of  the  copyright  in  such  musical 

7»  c.  15, 

as.  1,  2.  Scrutteriy  K.C.  {Herman  Cohen  with  him)  for  the  appellants. — 

The  magistrate  took  a  wrong  view  of  the  Act  in  holding  that  a 
summons  was  necessary  before  he  could  make  an  order  under  the 
Act  dealing  with  the  music  seized.  The  person  from  whom  the 
copies  of  music  had  been  seized  was  informed  bj  the  constable  who 
made  the  seizure  that  further  proceedings  under  the  Act  woald  be 
taken^  and  also  of  the  time  when,  and  the  police-court  where, 
those  further  proceedings  would  be  taken.  The  person  there- 
fore had  the  opportunity  of  being  present  if  he  chose,  and  if  the 
defendant  in  such  a  case  has,  to  the  satisfaction  of  the  magis- 
trate, notice  as  to  when  and  where  proceedings  will  be  taken,  it 
is  sufficient  and  no  summons  is  necessary.  If  a  summons  were 
necessary  in  these  cases  the  whole  object  of  the  Act  would  be 
defeated  and  the  Act  would  be  nugatory.  In  the  present  case 
the  defendant  gave  his  name  and  address  ;  but  in  other  cases  the 
defendant  might  refuse  to  give  his  name  and  address,  or  he 
might  give  a  false  name  and  address,  and  in  such  cases  it  would 
be  impossible  to  serve  him  with  a  summons,  and  if  the  magis- 
trate's view  is  correct  no  order  could  be  made  for  the  destruction 
of  the  music,  as  there  is  no  machinery  provided  in  the  Act  bv 
which  the  names  or  addresses  of  hawkers  who  refused  to  give 
them  could  be  obtained.  Again,  if  the  magistrate's  view  is 
correct  the  copies  seized  and  brought  to  the  police-court  would 
have  to  remain  there  for  an  indefinite  time,  as  no  order  could  be 
made  for  dealing  with  them  unless  the  person  were  summoned. 
Where  the  magistrate's  order  is  to  be  made,  not  against  a  person, 
but  against  a  thing,  the  procedure  under  the  Summary  Jurisdic- 
tion Acts  by  summons  does  not  apply.  In  such  case  a  verbal 
notice  to  attend  is  a  sufficient  notice.  At  the  time  of  the 
passing  of  the  Summary  Jurisdiction  Act  of  1848  procedure 
against  a  thing  was  not  then  known  or  contemplated.  In  White 
V.  Redfern  (41  L.  T.  Rep.  524  ;  5  Q.  B.  Div.  15)  it  was  held  that 
when  unsound   meat    was  seized  under    the   provisions  of  the 
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Pablic  Health  Act^  1875^  and  was  brought  before  the  magistrate^      EmpmU 
themagiatrate  had  power  to  make  an  order  for  its  destraction  '^^''C"  aw> 

without  a  summons  being  taken  out.     The  ground  of  the  judff-        * 

ment  of  Field  and  Manistj,  JJ.  there  was  that  the  evil  was  dudi        1908. 
that  an  immediate  remedy  was  necessary.     Manistj,  J.  there  said        — ^va^ 
if  the  construction  of  the  Act  then  in  question  that  a  summons  Mune^BaU 
was  necessary  were  adopted^  "  it  would  throw  such  obstacles  in    of  piraUd 
the  way  of  its  operation  as  might  almost  make  it  a  dead  letter .''     a!T'^^~~ 
That  applies  precisely  to  the  present  Act  and  its  administration,     q^^^  ^ 
The  decision  in  Th(ymas  v.   Van  Oa  (82  L.  T.  Bep.  845;  (1900)    forf^Uuti^ 
2  Q.  B.  448)  is  to  the  same  effect^  and  shows  that  a  summons  is  SvmmmtB-^ 
not  necessary.  ^^^ 

E.  StUton  ((?.  8.  Robertson  with  him)  in  support  of  the  magis-     ju§UeM* 
trate's  decision. — The  macristrate  was  right  in  holdinir  that  Cki^^^i^dietionr^ 
gammons  was  necessary  before  making  an  order  dealing  with  ^  49^  34* 
the  property  seized.     It  has  been  laid  down  in  many  cases  that  51(8)*;  2Bdw. 
an  order  cannot  be  made  ex  pa/rte  to  affect  the  property  of  a      7,  c.  15, 
person  unless  that  person  has  been  summoned  and  has  had  an      **-  ^*^' 
opportunity  of  being  present  and  showing  cause  why  his  pro- 
perty should  not  be  so  dealt  with.     In  Ckll  y.  Bright  (25  L.  T. 
Bep.  501)  it  was  held  that  where  liquors  kept  for  unlawful  sale 
had  been  seized  under  sect.  15   of  the  Wine  and  Beerhouse 
Amendment  Act,  1870  (33  &  34  Vict.  c.  29),  the  justices  had  no 
power  to  order  a  sale  unless  a  summons  was  taken  out  for  that 
purpose.      Lush,  J.  there  said  (25  L.  T.  Bep.  at  p.  593)  :  '^  It  is 
a  clear  and  established  rule  of  law  and  justice  that  no  one  shall 
be  subject   to   a  penalty  either  upon  his  person   or  property 
without  an  opportunity  of  being  heard,  and  I  think  that  rule 
applies  to  this  case.    The  words  of  the  section  necessarily  imply 
that  the  owner  should  have  an  opportunity  of  showing  that  the 
evidence  upon  which  the  warrant  was  granted  was  not  true  or 
of  giving  an  explanation  of  the  suspicious  circumstances  before 
the  justices  made  an  order  to  sell  '^ ;  and  Hannen,  J.  concurred 
with  that  view.    Beg.  v.  Davey  (80  L.  T.  Bep.  798 ;  (1899)  2 
Q.  B.  301)  supports  the  same  proposition.     As  a  general  rule, 
therefore,  a  summons  must  be  taken  out  before  the  magistrate  can 
make  an  order  for  the  destruction  of,  or  otherwise  dealing  with, 
the  property  of  any  person.    There  are  a  few  exceptions  to  this 
role  under  certain  statutes  where  a  magistrate  is  giren  an 
express  power  to  make  an  order  ex  parte,  but  these  are  limited 
to  cases  where  from  the  circumstances  an  order  must  be  made 
without  delay,  as  in  the  case  of  an  order  for  the  destruction  of 
unsound  meat.    That  could  not  be  the  case  here,  where  there  is 
no  such  need  of  urgency.    Before  the  magistrate  can  make  an 
order  the  power  to  make  it  must  be  given  either  by  the  express 
terms  of  the  statute  or  by  necessary  implication  from  the  words 
and  scope  of  the  statute.     In  the  present  case  there  is  no  power 
given  either  in  express  terms  or  by  necessary  implication.    Under 
thii  Act  the  magistrate  can  only  make  an  order  ''  on  proof  that 
they''    (that  is^    the  copies   seized)    '^are   infringements    of 

TOL.  XX.  CO 
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'E»  parte     copyright/'     Before  he  can  be  satisfied  of  that  he  mast  give  the 
Francis  and  pgrgon  interested  an  opportunity  of  showings  if  he  can,  that 

'     they  are  not  infringements.      That   may  in   some  cases  raise 

1903.       difficult  questions  which  could  not  possibly  be  dealt  with  on  an 
""7", ._  ex  parte  application. 
M^^SaU       Scrutton,  K.O.,  in  reply. 

of  pirated        Lord   Alvbrstonb,  Cf.J. — This   case   raises  a  very  important 
ww#tc—      point,  and  it  has  been  strenuously  urged  that  this  Court  ought 
Order^     to  depart  from  a  well-known  principle  of  law,  because  if  we  do 
forfeiture—    not  do  SO  in  this  case  the  object  of  this  Act  of  Parliament  would 
aummoM—  be  defeated.     I  hope  it  will  be  quite  clear  from  what  I  am  about 
prewdeS^    to  say  that  I  do  not  at  all  dissent  from  the  view  that,  if  it  were  a 
Jueiicea*     neccssary  implication  from  an  Act,  without  any  express  words  to 
jurisdiction—  that  effect,  that   any  well-known  principle  of  law  should   be 
^etd^s^Q^  departed  from,  we  must  act  upon  that  necessary  implication  in 
.51(8);  2Edw.  ^^^  Same  Way  as  the  Court  would  feel  it  their  duty  to  act  apon 
.7,  e.  15,      express  words  in  the  statute  they  might  happen  to  be  construing. 
is,  1, 2,      1^  jg  ^pQQ  ^}^f^  there  are  cases  in  which  it  has  been  recognised 
that  ex  parte  proceedings  might  be  taken  and  ex  pwrte  orders 
made,  although  it  is  a  well-recognised  principle  for  many  years 
past  that  the  rights  of  persons  in  property  are  not  to  be  affected 
by  legal  process  without  notice  of  those  proceedings  being  given 
to  them.     Many  cases  might  be  cited  in  support  of  this  propo- 
sition, but  perhaps  the  case  of  GHll  v.  Bright  {tihi  sup.)  is  as 
good  an  instance  as  any.     In  that  case  liquors  supposed  to  be 
kept  for  unlawful  sale  were  seized  under  the  powers  of  sect.  15 
of  the  Wine  and  Beerhouse  Act  Amendment  Act,  1870,  and 
there  was  no  reference  to  any  special  procedure  as  to  how  they 
were  to  be  dealt  with,  the  section  merely  providing  that  any 
liquor  seized  in  pursuance  of  the  provisions  of  the  section  should 
be  sold  in  such  manner  as  two  justices  in  petty  sessions  might 
direct,  and  it  was  there  held  that  the  justices  could  not  order  the 
liquors  to  be  sold  without  giving  the  person  apon  whose  premises 
they  were  seized  an  opportunity  of  being  heard.      Lush,  J.  there 
said  (41  L.  J.,  at  p.  24,  M.C.,  25  L.  T.  Rep.,  at  p.  593) :  "  It  is 
quite  clear  that  before  the  property  of  the  appellant  was  for- 
feited the  justices  should  have  given  him  an  opportunity  of 
being  heard.      Common  sense   and  justice  require  that  this 
should  be  so.^'     As  I  have  already  said,  there  are,  of  course, 
cases  in  which  it  has  been  held  that  by  necessary  implication 
in  that  particular  case  ex  parte  proceedings  might  be  taken  and 
ex  parte  orders  made.     As  an  instance  of  that  there  is  the  case 
of    White  V.   Bedfem    {vM  sup.),  where   it  was  held   that    a 
summons  or  notice  was  not  necessary,  before  an  order  could  be 
made  by  a  justice  for  the  destruction  of  meat  not  fit  for  human 
consamption,  and  when  the  judgments  in  that  case  are  read  it 
is  clear  that  the  decision  is  right,  proceeding,  as  it  does,   in 
recognition  of  the  principle  of  the  necessity  for  prompt  measures 
to  be  taken  for  the  immediate  destruction  of  unwholesome  food 
exposed'  for  sale.     Speaking  generally,  however,  the  authorities 
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show  that  ex  pa/rie  proceedings  affecting  rights  in  property  are     HmfarU 
not  to  be  allowed  in  the  absence  of  express  directions  in  the  '^^^^^^  ^^^ 
statute  or  necessary  implication  therefrom ;  and  the  question  in     ^^^'"^* 
this  case  is :  Does  this  Act  necessarily  imply  that  the  magistrate        1908. 
may  make  an  order  for  the  destruction  of  the  music  exposed        "TT  . 
for  sale  without  summoning  the  person  before  him  f    In  the  ^J[^5^ 
view  I  take  of  the  section  there  is  no  necessary  implication  in    of  ^vraud 
the  section  that  the  magistrate  has  power  to  act  e«  parte.    The      wwHc— 
Act  undoubtedly  goes  a  very  long  way  in  the  direction  of  inter-     (^^^Zr 
faring  with  the  rights  of  property^  because  by  sect.  2  it  permits  forfBitwB^ 
a  constable  to  seize  pirated  copies  without  a  warranty  not  under   Sumnums— 
an  order  of  a  stipendiary  magistrate  or  a  Court,  but  on  the  ^^^^H. 
request  in  writing  of  the  apparent  owner  of  the   copyright^     Ju§t%e9s* 
or  of  his  agent  thereto  authorised  in  writing.    But,  although  the  j^riidictwn— 
Act  does  go  very  far  in  that  direction,  the  Court  nevertheless  *^  *  *^  ^** 
ought  not  to  put  a  strained  construction  on  the  perfectly  clear  51*  (3)'.  2Bdw, 
words  of  a  section  when  the  doing  so  would  cause  a  departure      7,  e.  15, 
from  a  well-known  principle  of  law.     One  of  the  chief  objects      •'•  ^»  ^• 
of  the  Act  was  to  get  these  pirated  musical  works  taken  off  the 
streets  at  the  request  of  the  owner  of  the  copyright,  and  that 
placed  him  in  a  better  position  than  many  other  persons  whose 
rights  are  being  infringed.     It  is  material  to  notice  that  the  con- 
cluding part  of  sect.  2  is  substantially  the  same  as  the  concluding 
words  at  the  end  of  s;ect.  1.     The  question  then  arises :  Is  it  a 
necessary   implication  from   that    clause  that    the  magistrate 
may  act  ex  parte  and  deprive  the  person  of  his  property  ?  the 
issue  being  such  as  might  involve  very  nice  or  difficult  questions 
as  to  whether  there  had  been  an  infringement  of  the  copyright 
or  not.     Sect.  2  provides  that  if  any  person  shall  hawk,  carry 
about,  sell  or  offer  for  sale  any  pirated  copy  of  a  musical  work, 
it  may  be  seized,  and  on  proof  that  the  copies  so  seized  are 
infringements  of  copyright  they  shall  be  forfeited  or  destroyed 
or  otherwise  dealt  with.     In  my  opinion,  we  cannot  take  the 
view  that  the  words  of  the  section  give  the  magistrate  powei^  to 
act  ex  parte  and  make  an  order  for  the  destruction  of  the  music. 
It  may  be   observed  that  the  Act  goes   further   than   mere 
hawking,  as  it  deals  also  with  the  selling  or  offering  for  sale. 
It  has  been  argued  that,  unless  we  put  this  strained  construction 
on  the  section  and  depart  from  the  rule  that  an  ex  parte  order 
affecting  the  rights  of  a  person  not  before  the  Court  in  regard 
to  his  property  ought  not  to  be  made,  the  Act  must  become  of 
very  Httle  value,  because  in  many  cases  persons  would  not  give 
their  names   and  addresses,  and  even  if  they  did  give'  them, 
there  might  in  many  instances  be  a  difficulty  in  serving  them 
with  summonses.     I  think  the  present  case  is  directly  met  by 
sect.  51   of  the  Summary   Jurisdiction   Act   of   1879,   and   it 
is  not  necessaiy  to  refer  specially  to  the  Summary  Jurisdiction 
Acts,  though  I  may  say  that  I  think  the  word  "  person  '*  in 
sect.  1  of  the  Summary  Jurisdiction  Act  of  1848  has  a  wider 
meaning  than  that  of  a  person  who  was  to  be  ordered  to  do 

c  0  2 
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Bx  pwri$     something.    However  that  may  be,  sect.  51^  sub-sect.  3,  of  the  Act 
FAANCI8  AND  Qf  1879  enacts  that ''  where  in  pnrsaance  of  any  fature  Act  any 

act  or  thing  other  than  the  payment  of  a  sum  of  money  is  required 

1903.       or  authorised  by  an  order  of  a  court  of  summary  jurisdiction  to 
^    "^*_  ^  done     .     .    •    the  Summary  Jurisdiction  Acts  shall  apply 
UuSI^SaU  accordingly.'*   Again^  sect.  34  of  the  same  Act  enacts :  ''  Where 
of  piraffd    a  power  IS  given  by  any  future  Act  to  a  court  of  summary  juris- 
f^^!^      diction     .     •     .    of  requiring  any  act  or  thing  to  be  done  or 
Ordat  fw    ^^^^  undone  other  than  the  payment  of  money  and  no  mode  is 
/oi/«iittr«—   prescribed  of  enforcing  such  requisition^  the  court  may  exercise 
SummonM-"  such  power  by  an  order  or  orders."    Beading  those  sections 
^^J^^^   together,  we  cannot    hold    that    by    necessary  implication  a 
Ju9t%ce$*     summons  is  not  necessary  in  this  case.     It  seems  to  me  that  we 
jwrUdictwa^  ought  to  apply  the  principle  of  law  laid  down  by  Lush,  J.  in 
^49^^*   (riTZ  Y.  Bright  {vhi  swp.).    Counsel  for  the  appellants,  seeing  this 
51  (3);  2  JVdw.  difficulty,  did  not  contend  that  the  magistrate  could  directly  act 
7,  c  15,      em  parU;  but  he  attempted  to  get  over  the  difficulty  by  saying 
M.  1, 2.      thjB^^  because  the  constable  had  told  the  person  whose  music 
was  seized  at  the  time  when  and  the  place  where  further  pro- 
ceedings with  reference  to  the  seizure  would  be  taken,  that  was 
sufficient,  although,  as  was  the  case,  that  person  decided  not  to 
be  present  when  the  case  came  on.     That,  no  doubt,  in  one 
sense  was  giving  up  the  contention  that  by  implication  the  Court 
had  power  to  make  an  order  ex  parte.     It  would  be  a  most 
dangerous  thing  if  we  were  to  hold  in  this  case  that  the  defen- 
dant must  be  satisfied  with  such  a  notice  as  the  constable  chose 
to  give  at  the  time,  and  that  on  receiving  that  notice  he  must  be 
treated  as  if  he  had  been  duly  served  with  a  summons  to  appear 
before  the  magistrate.   If  he  has  been  so  served  with  a  summons 
he  might  appear  and  contest  the  statement  of  the  constable,  and 
he  might  take  the  point  that  notice  of  the  proceedings  before  the 
magistrate  had  not  been  properly  given  to  him.     Therefore  I 
cannot  bring  myself  to  hold  that  a  notice  given  by  the  oonatable 
can  be  sufficient.    That  being  so,  I  have  come  to  the  conclusion 
that  in  this  case  the  magistrate's  decision  was  right,  and  that 
while  that  part  of  the  Act  which  protects  the  copyright  owner 
by  having  the  pirated  music  seized  and  taken  off  the  streets  can 
be  put  in  force  without  the  necessity  and  delay  of  first  applying 
for  a  summons,  the  other  part  of  the  Act  which  provides  ior  the 
destruction  of  the  pirated  music  after  it  has  been  seized  gives 
the  magistrate  power  only  to  make  the  necessary  order  for  its 
destruction  after  a  summons  has   been  duly  served  on   the 
person. 

Wills,  J. — I  am  ot  the  same  opinion. 
Chaknbll,  J. — ^I  agree. 

Appeal  dismissed. 
Solicitor  for  the  appellants,  Philip  J.  BtUland* 
Solicitor  for  the  magistrate,  the  TVeo^ury  Solicitor. 
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CROWN  CASES  RESERVED. 

ScUurday,  Feb,  T,  1903. 

(Before  Lord  Alyxrstonx,  C.J.,  Wills^  Wright^  Bbuoe, 

and  Ridley^  JJ.) 

Bsx  V.  Albert  Dbavills  ;  Rex  v.  John  Dxavillx  ;  Rsz  v. 

Simpson,  (a) 

Gaming — Using  house  for  purpose  of  betting — Character  of  user 
— Ptd>liC'house — Knowledge  of  ptiblican — Special  permission 
necessary— Belting  Act,  1853  (16  ^  17  Vict.  c.  119),  ss,  1,  3. 

The  user  of  a  place  for  the  purpose  of  betting,  made  criminal 
by  the  Betting  Act,  1853,  ss,  1  and  3,  is  user  by  virtue  of 
occupation,  either  de  facto  or  as  a  licensee, 

A,  D.,  a  boohmaher,  was  in  the  hahit  of  frequenting  th^  P. 
beerhouse  for  the  purpose  of  betting  with  persons  who  came 
there.  Tliere  was  no  evidence  that  the  landlord  had  given  A.  D, 
permission  to  bet  in  the  house,  or  thai  A.  D.  had  any  right  to 
use  the  house  except  as  a  member  of  the  public. 

Held,  that  in  the  ahsence  of  evidence  that  the  landlord  permitted 
A,  D,  to  bet,  A,  D.  could  not  be  convicted  of  using  the  house  for 
the  purpose  of  betting. 

8.,  a  bookmaker,  frequented  the  T.B,  public-house,  and  there  made 
bets  tuith  the  customers.  It  was  proved  that  the  landlord  was 
often  present  when  the  bets  were  being  made,  but  the  jury  fou/nd 
thai  he  did  not  know  what  was  going  on. 

Held,  that  8.  could  not  be  convicted  of  using  the  pubUe-house  for 
the  purpose  of  betting. 

J,  D.,  the  licensed  occupier  of  the  P.  beerhouse,  knew  that  A.  D., 
a  bookmaker,  was  in  the  habit  of  attending  at  his  house  P.  for 
the  purpose  of  betting  with  the  customers.  J.  D.  had  not  given 
A.  D.  any  explicit  permission  to  bet  in  the  house. 

Beld,  that  J.  D.  was  properly  convicted  of  using  the  beerhouse 
for  the  purpose  of  betting. 

Powell  V.  Kempton  Park  Raceconrse  Company  (80  L.  T.  Bep. 
(588) ;  (1899)  A.  C.  143)  considered. 

THREE  cases  stated  for  the  opinion  of  the  Conrt  by  the 
Recorder  of  Hanley,  argued  consecatiyely  as  follows : — 

Rex  v.  Albert  Deayille. 

1.  The  indictment  charged  that  the  defendant,  on  the  24th 
day  of  May,  1902,  being  a  person  then  using  a  certain  licensed 

(a)  RaporM  hj  A.  A.  BiTSVini,  t^*^  BarHitar^at-Li^w, 
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Biz        beerhoase^  known  by  the  name  of  the  Park  Inn^  at  Hanley^ 

.   *'  anlawfolly  did  use  the  said  house  for  the  purpose  of  him  the 

DsAYiLi,! .    defendant  when  so  using  as  aforesaid  such  house  betting  with 

Bbz    '    persons  resorting  thereto.     Seven  following  counts  charged  a 

^'  similar  offence  on  seven  subsequent  days. 

DiAvnLa*        ^-  ^^  ^^  proved  that  the  defendant  was  a  bookmaker^  and 

Bbz    '    that  on   each  of    the  days  mentioned    in  the   indictment   he 

V*  was  in  fact  for  a  considerable  time  in  the  vaults^  or  an  adjacent 

SixPBON.    pqIjUq  room,  of  the   Park  Inn.     He   there   received   on  each 

1908.       occasion  money  from  persons  by  way  of  bets  on  horses^  and 

—7-        on  several  of   these   occasions  he   paid  money  to  persons  in 

^[JJI^J^^J^  respect  of  winnings  on  bets  made^  some  or  all,  in  the  same  place. 

/or  heUing^  No  evidence  was  given  that  the  occupier  or  his  servants  saw  or 

PvhUc'hcuse  knew  what  was  goin^  on. 

Tmlbiiea^  3.  At  the  closc  ot  the  case  for  the  prosecution  counsel  for 
16^7  Yiet.  defendant  submitted  that  there  was  no  case  for  the  jury.  He 
e.  119,  «t.  1,  S.  contended  that  the  user  prohibited  by  the  Betting  Act,  1853, 
was  the  user  of  a  person  having  something  in  the  nature  of 
dominion  or  control  over  the  place,  having  some  right  of  user 
peculiar  to  himself  as  against  others,  or  at  least  having  the  per- 
mission or  licence  of  the  occupier,  and  he  cited  Whitehurst  v. 
Fincher  (62  L.  T.  Eep.  438;  17  Cox  0.  C.  70);  Powell  v. 
Kempton  Park  Bacecourae  Company  (80  L.  T.  Rep.  538  ;  (1899) 
A.  C.  143) ;  and  Belton  v.  Busby  (81  L.  T.  Rep.  196 ;  19  Cox 
C.  0.  330) ;  (1899)  2  Q.  B.  380).  In  reply,  Belton  v.  Bmby  was 
relied  on  as  distinguishing  Powell  v.  Kempton  Park  Bacecourxe 
Company  {vhi  sup,)  from  the  present  case. 

4.  I  refused  to  withdraw  the  case  from  the  jury.  I  directed 
them,  in  accordance  with  the  Beg.  v.  Worton  (72  L.  T.  Rep. 
29;  18  Cox  C.  C.  70;  (1895)  1  Q.  B.  227),  to  consider  whether 
the  defendant  did  in  fact  use  the  respective  rooms  on  the  days 
mentioned,  and,  if  so,  whether  he  used  them  for  the  purpose 
of  betting  with  persons  resorting  thereto.  I  directed  them  that 
a  mere-  casual  use  of  the  rooms  would  not  be  sufficient,  but  that 
if  the  defendant  attended  there  with  the  expectation  that  persons 
would  come  to  bet  with  him  and  for  the  purpose  of  inviting  them 
so  to  do>  and  so  of  carrying  on  his  business  as  a  bookmaker,  that 
would  be  a  breach  of  the  statute,  and  I  told  them  that  no 
evidence  of  permission  by  the  occupier  was  necessary,  nor  was 
it  necessary  that  defendant  should  have  any  control,  dominion, 
or  right  peculiar  to  himself  as  against  others  over  the  place. 
The  jury  found  the  prisoner  guilty  on  all  counts.  I  respited 
judgment  until  next  sessions  in  order  that  the  decision  of  the 
Court  might  be  obtained  on  the  points  raised  on  behalf  of 
defendant. 

Rex  v.  John  Deavillb. 

1.  The  indictment  charged  that  defendant,  on  the  24th  day  of 
May,  1902,  being  the  occupier  of  the  Park  Inn  beerhouse,  unlaw- 
fully, knowingly,  and  wilfully,  did  pernut  the  said  house  to  be 
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used  for  the  parpose  of  Albert  Deaville^  a  person  then  using  the  'Bmx 

said  honse,  betting  with  persona  resorting  thereto.     Six  subse-  AL^iaT 

qnent  counts  charged  a  similar  offence  on  six  several  subsequent  dkatilui; 

days.  Bix 

2.  It  was  proved  that  on  each  of  the  days  mentioned  in  the  J'' 
several  counts   Albert  Deaville  used  the  house^   of   which  his  diayills* 
father^  the  defendant^  was  occupier^  in  the  manner  stated  in  Rex  Sbx 

V.  Albert  Deaville,  and  that  on  each  of  these  occasions  defendnnt         ^* 
was  present  and  could  see  what  was  going  on.  impion. 

3.  At  the  close  of  the  case  for  the  prosecution^  counsel  for  the        190S. 
defendant  submitted  that  there  was  no  case  for  the  jury.     He        "^ 
contended  that  no  unlawful  user  by  Albert  Deaville  bad  been   j^^^J]^ 
proved,  using  the  same  arguments  that  had  been  urged  on  behalf  of  for  betting-^ 
that  defendant  in  the  previous  case.     He  further  contended  that  PvhUc-hou§9 
if  no  unlawful  user  was  proved  against  Aibert  Deaville,  the  def  en-  pT^jJ^JJI^?! 
dant  John  Deaville  could  not  be  guilty  of  permitting  such  use.      le  ^  i7  viet. 

4.  I  refused  to  withdraw  the  case  from  the  jury.      I  directed  c  119,  m.1,  8. 
the  jury  in  the  same  terms  as  in  the  previous  case  of  Mex  v. 

Albert  Deaville,  and  that  if  they  were  satisfied  that  Albert 
Deaville  in  fact  used  the  house  for  the  purpose  of  betting  with 
persons  resorting  thereto,  and  that  defendant,  John  Deaville, 
knew  of  what  was  going  on  and  permitted  or  wilfully  suffered  it 
to  continue  without  interferencCi  that  would  be  a  breach  of  the 
statute.  The  jury  found  a  verdict  of  guilty  on  all  the  counts.  I 
respited  judgment  until  next  sessions. 

Bex  v.  Simpson. 

1.  The  indictment  charged  that  defendant,  on  the  9th  day  of 
May^  1902,  being  a  person  then  using  a  certain  licensed  public- 
house  known  as  the  Travellers'  Best,  did  use  the  said  house  for 
the  purpose  of,  when  using  such  house,  betting  with  persons 
resorting  thereto.  Ten  subsequent  counts  charged  a  simil-r 
offence  on  ten  subsequent  days. 

2.  The  evidence  as  to  the  acts  and  conduct  of  defendant  was 
similar  in  all  material  points  to  the  evidence  against  Albert 
Deaville,  and  evidence  was  given,  that  the  occupier  of  the  house 
was  present  on  several  of  the  occasions  and  could  see  what  was 
going  on.  No  relationship  existed  between  the  defendant  and 
the  occupier. 

3.  At  the  close  of  the  case  for  the  prosecution  counsel,  on 
behalf  of  the  defendant,  submitted  that  there  was  no  case  to  go  to 
the  jury,  citing  Whitehurat  v.  Fincher  {sv^.)  and  Powell  v. 
Kemptan  Park  Racecourse  Company  {swp,),  I  decided  to  leave 
the  case  to  the  jury.  Counsel  on  behalf  of  the  defendant  then 
submitted  that  if  there  were  any  questions  at  aU  for  the  jury 
they  should  be  as  follows — ^namely  :  (1)  Was  the  house  used  as  a 
betting  establishment?  (2)  Had  the  defendant  dominion  and 
control  over  the  place  for  that  purpose  ?  (3)  Had  he  such 
dominion  and  control  in  the  character  of  owner,  keeper,  occupier, 
or  in  some  character  analogous  thereto  ?  And  he  asked  me  to  direct 
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the  jury  in  reference  to  tlie  nature  and  character  of  the  ase^  in 
.  ^*  accordance  with  the  terms  of  the  speech  of  the  Lord  Chancellor 

piAviLLB;   i^  Powell  V.  Ksmpton  PavJc  Baeecourae  Company  («up.). 

Bsx  4.  The  defendant  was  then  called^  and  gave  evidence  on  his 

,  ^'         own  behalf,  which  was  to  the  effect  that  he  never  went  to  the 

DxAYiLLs  •   Travellers'  Best  for  the  purposes  of  his  business  of  commission- 

Bix     '   agent  or  bookmaker^  but  solely  for  the  parpose  of  obtaining 

V*  refreshment  in  the  ordinary  course;  that  he  sometimes  did  make 

S'J^*-     casual  bets  there. 

1908.  5.  I  directed  the  jury  that  there  was  no  evidence  that  the 

Travellers'  Best  was  used  by  the  owner  or  occupier  as  a  betting 

j^!^^^'']^^   establishment,  or  that  it  was  used  by  any  person  other  than  the 

fi>r  MUng--  defendant  for  the  purpose  of  a  betting  business,  or  that  defen- 

PuhUc-hotue  danb  had  any  dominion  or  control  over  me  place,  or  used  it  under 

cT^^vSucan!^  any  authority  from  or  by  agreement  with  the  occupier  or  other- 

16  f  17  Viet,  wise  than  on  sufferance.      I  further  directed  them  on  the  said 

0. 119,  SB.  1, 8.  terms  as  I  used  in  Bex  v.  Albert  Deaville.     I  asked  them,  in  case 

they  found  defendant  guilty,  to  say  whether  defendant  used  the 

place  with  the  knowledge  and  consent  of  the  landlord. 

6.  The  jury  found  the  defendant  guilty  on  all  nine  counta  left 
to  them — two  of  the  counts  having  been  withdrawn — and  they 
said  the  user  was  without  the  full  knowledge  and  consent  of  the 
occupier,  and  that  they  thought  he,  the  occupier,  did  not  know 
exactly  what  was  being  done. 

7.  Counsel  for  defendant  submitted  that  such  finding  was  a 
verdict  of  not  guilty.  I  directed  that  a  verdict  of  guilty  should 
be  entered  on  the  nine  counts,  and  I  respited  judgment  until 
next  sessions.  All  the  defendants  were  released  under  recogni- 
sance to  appear  at  the  next  sessions. 

8.  I  respectfully  submit  to  the  Court  whether  my  directions  to 
the  jury  were  right,  and  whether  I  ought  to  have  withdrawn  any 
of  the  cases  from  the  jury  and  directed  a  verdict  of  acquittal.  If 
my  direction  in  any  one  or  more  of  the  cases  was  wrong  in  a 
material  point  or  the  facts  as  above  stated  would  not  support  a 
conviction,  then  the  conviction  in  such  case  or  cases  is  to  be 
quashed. 

9.  Two  other  cases  similar  to  Rex  v.  John  Deaville  and  one 
other  case  similar  to  Bex  v.  Albert  Deaville  stand  adjourned  to 
the  next  quarter  sessions  in  order  that  the  decision  of  this  court 
may  be  obtained  on  the  cases  now  submitted.  If  my  direction  in 
cases  already  tried  was  wrong,  I  respectfully  request  an  intima- 
tion from  the  Court  as  to  the  proper  direction  to  be  given. 

DancJcwerts,  K.C.  (with  him  Cr.  D.  Keogh)  for  the  defendant 
Albert  Deaville. — ^The  facts  stated  in  par.  2  are  the  only  evidence 
against  this  defendant,  and  show  no  case  against  him.  It  is  not 
enough  to  show  that  he  betted  in  the  public-house ;  it  must  be 
shown  that  a  place  was  dedicated  for  betting :  {PoweU  v.  Kempton 
Park  Bacecourse  Company,  77  L.  T.  Bep.  2 ;  (1897)  2  Q.  B.  242 ; 
18  Cox.  C.  C.  561;  80  L.  T.  Bep.  588;  (1899)  A.  0.  143;  19 
Cox.  C.  C,  265).    There  were  two  points  to  be  decided  in  that 
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(a)  Was  the  raceoonrse  a  place  f     (b)  Was  it  used  for       Bn 
betting  ?     And  ''  used ''  was  held  to  mean  an  exclusiye  aser  by  ** 

particnlar  persons.     The  betting-man  most  be  shown  to  haye  a  j)ma.yiimxm; 
right  to  be  there  greater  than  that  of  any  other  member  of  the        Six 
public.     Betting  in  itself  is  not  criminal ;  the  criminality  is  the  ** 

Dserofa  place  for  betting:  {Doton  r,  Johnson,  72  L.  T.  Rep.  d«av"«- 
278;  (1895)  2  Q.  B.  202;  Whitehouae  v.  Fincher,  62  L.  T.  Rep.  E«i.  ' 
483 ;  17  Cox  C.  C.  70).  In  Homsby  v.  Raggett  (66  L.  T.  Rep.  21 ;  «. 

(1892)  1  Q.  B.  20 ;  17  Cox  C.  C.  428)  there  was  a  finding  of     Sikpsoh. 
fact  that  the  landlord  permitted  betting ;    and  so  in  BelUm  y.        i903. 

Busby  (81  L.  T.  Rep.  196 ;    (1899)  2  Q.  B.  880 ;  19  Cox  C.  C.        

392),  which  was  approved  in  Ih-omans  v.  Hodhinson  (87  L.  T.  ^^^^ 
Rep.  549  ;  (1903)  1  K.  B.  30).  The  construction  to  be  pat  on  for  betting-^ 
the  Betting  Act,  1853,  is  that  laid  down  in  Powell  y.  Kempton  Publie-house 
Park  Raceeourae  Company  {aup.).  J^m^^ 

B.  C.  Brough  for  the  Crown.— PotceM  v.  Kempton  Parle  RclcB"  le^'TrictT 
course  Company  is  not  relevant.  It  cannot  be  applied  to  the  case  c  119,  $$.  l,  8. 
of  betting  in  a  house  or  room  (per  Lord  Halsbary,  80  L.  T.  Rep., 
at  p.  541).  In  Brovm  v.  Patch  (80  L.  T.  Rep.  716 :  (1899)  1 
Q.  B.  892 ;  19  Cox  C.  C.  330)  there  was  no  evidence  that  the 
owner  of  the  racecourse  had  given  any  right  or  licence  to  the 
bookmaker,  who  was  held  to  have  been  properly  convicted.  A 
de  facto  occupation  of  a  place  is  sufficient :  {Bows  v.  Fenivick,  30 
L.  T.  Rep.  524 ;  L.  Rep.  9  C.  P.  339 ;  Shaw  v.  Morley,  19  L.  T. 
Rep.  15;  L.  Rep.  3  Ex.  137;  11  Cox  C.  C.  128;  Liddell  v. 
Lofthouse,  74  L.  T.  Rep.  139 ;  (1896)  1  Q.  B.  295;  19  Cox  C.  C. 
249).  And  in  this  case  there  was  evidence  of  betting  in  a 
specified  locality. 

0.  D.  Keogh  iot  John  Deaville. — There  was  no  evidence  that 
Aldert  Deaville,  the  betting-man,  used  any  particular  and 
appointed  place  for  betting.  He  therefore  was  not  betting 
illegally,  and  John  Deaville  cannot  be  convicted  of  permitting 
illegal  betting.  The  case  is  exactly  that  of  Haigh  v.  Sheffield 
Corporation  (31  L.  T,  Rep.  536;  L.  Rep.  10  Q.  B.  102),  which  was 
overruled  in  Powell  v,  Kempton  Park  Racecourse  Company  (sup,). 

B.  C,  Brough,  for  the  owner,  was  not  called  upon. 

O,  D.  Keogh  for  Simpson. — This  case  is  precisely  similar  to 
that  of  Albert  Deaville,  except  that  the  jury  have  found  that  the 
landlord  did  not  know  exactly  what  was  going  on. 

B.  0.  Brough, — ^There  is  no  finding  of  fact  that  the  landlord 
did  not  permit  the  use  of  the  house  for  betting.  The  conviction 
should  be  affirmed. 

Danchwerts,  K.C.,  was  not  called  on  to  reply. 

Lord  AxviBSTONE,  C.J. — The  points  raised  in  the  first  and 
third  cases  are  the  same,  but  the  point  in  the  second  case  is  dif« 
ferent,  and  I  will  deal  first  with  the  first  and  third  cases.  I  regret 
that  in  these  cases  the  convictions  cannot  be  maintained,  but  I 
think  that  this  will  do  no  harm,  because  my  reason  for  coming 
to  this  conclusion  is  that  no  evidence  was  given  that  the  occupier 
or  his  servants  knew  what  was  going  on.     In  subsequent  oases 
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Bu        this  evidence  will^  no  doabt^  be  supplied.    I  do  not  know  why 

^^*'         that  evidence  was   not  given  in  these   cases;    bat  if   there  is 

DxAviLLB ;    evidence  of  a  practice  existing  for  several  days  it  would^  I  think, 

Biz        be  proper  to  direct  the  jury  that  this  was  evidence  that  what  was 

'•  being  done  was  being  done  with  the  knowledge  and  by  the  per- 

Dbayillb  •   oiission  of  the  owner  of  the  hoase.     Mr.  Danckwerts  has  satisfied 

Bxx     '   me  that  the  view  I  was  disposed  to  take  of  Powell  v.  Kempton 

V.  Park  {sup,)  was  too  narrow.     I  thought  that  if  it  was  proved  that 

itfpsoN.     ^  business  of  betting  was  carried  on  in  a  place  it  would  not  be 

I90a        necessary  to  prove  the  knowledge  of  the   landloitl  or  owner. 

— 7-        However,  I  now  see  that  that  view  is  too  narrow.     I  agree  with 

U^glwuse  ^^  brother  Wills  that  there  is  no  assistance  to  be  gained  from 

for  betting^  the  cases  before  the  Kempton  Park  case,  but  there  are  three 

Pubiic-houte  cases  which  have  been  decided  since  that  case  which  may  be 

o7onbWc^l-  usefully  considered.     The  view  that  I  now  take  of  the  law  as 

16  V  17  Vict,  stated  in  the  Kempton  Park  case  is  that  if  you  have  a  sufficient 

e.  119,  M.  1,3.  localisation,  such  as  the  appropriation  of  a  particular  spot  of 

ground,  it  will  be  unnecessary  to  prove  the  licence  or  permission 

of  the  owner.    That  was  decided  in  the  case  of  Brown  v.  Patch 

{8up.)y  where  the  defendant  placed  a  stand  or  structure  on  the 

ground.     In  Belton  v.  Bv^hhy  the  facts  were  very  like  this  case. 

The  bookmaker  had   no  interest  in  the  public-house,  and  the 

publican  had  no  interest  in  the  bets.     But  the  bookmaker  used 

the  house  for  the  purposes  of  his  betting  business,  and  it  was 

found  in  that  case  that  he  had  something  in  the  nature  of  a  right 

over  and  above  the  right  of  an  ordinary  member  of  the  public  to 

use  the  public-house.     Then  in  the  case  of  Trom^nsY,  Hodkinson 

(sup.),  which  came  before  us,  the  fact  that  the  betting-man  was 

carrying  on  his  business  of  betting  was  known  to  the  landlord. 

If  the  place  in  which  the  betting  is  carried  on  is  not  in  law  or  in 

fact  in  possession  of  the  person  charged  it  is,  in  my  opinion, 

necessary  to  give  evidence  to  show  that  the  person  who  owns  the 

place  has  given  some  licence  or  permission  to  use  it  for  betting. 

We  regret  that  the  convictions  in  the  first  and  third  cases  cannot 

be  supported.     In  the  second  case  it  is  found  that  Albert  Deaville 

used  the  house  of  which  his  father,  the  defendant,  was  occupier 

and  that  on  each  occasion  the  defendant  was  present  and  could 

see  what  was  going  on.      I  therefore  come  to  the   conclusion 

that  in  the  case  of  John  Deaville  there  was  something  in  the 

nature  of  a  licence  or  grant  to  use  the  house  for  the  purpose  of 

betting.     The  third,  Simpson's  case,  is  the  same  as  the  first,  for 

it  is  there  found  that  the  landlord  did  not  know  what  was  going 

on.     Therefore  the  convictions  in  the  first  and  third  cases  must 

be  quashed,  and  that  in  the  second  affirmed  and  remitted  to  the 

sessions. 

Wills,  Weight,  Bbuce,  and  Ridlet,  J  J.  concurred. 

Oonvictiona  in  cases  of  Albert  Deaville  and  Simpson  quashed. 
Conviction  in  case  of  John  Deaville  affirmed. 
Solicitors:  Ohesters,  Broome,  and  Ghiffiths,  for  Paddock  and 
Sons,  Hanley ;  O.  H.  Church,  for  Arthur  ChalUnor,  Hanley. 
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KING'S  BENCH  DIVISION. 

Wednesday,  March  25,  1903. 

(Before  Lord  Altbbstonb^  C.J.^  Wills^  and  Chaknsll,  JJ.) 

Mitchell  (app.)  v.  Cbawshaw  (reap.),  (a) 

Intoxicating  liquor — Sale  to  children — Oorked  and  sealed  vessels 
— Gummed  label — Intoodeating  Liquors  {Sale  to  Children)  Act 
1901  (1  Edw.  7,  c.  27),  ss.  2,  5. 

The  true  test  whether  or  not  a  vessel  is  sealed  in  accordance  with 
sects,  2  and  5  of  the  Intoxicating  Liquors  {Sale  to  Children)  Act, 
1901,  is  whether  or  not  the  torh,  plug,  or  stopper  is  so  secured 
by  the  sealing  substance  that  a  child  cannot  get  at  the  liquor 
without  the  practical  destruction  of  the  sealing,  so  that  the 
ahstraction  of  the  liquor  would  be  detected. 

CASE  stated  on  an  information  preferred  by  the  respondent 
against  the  appellant  under  sect.  2  of  the  Intoxicating 
Liquors  (Sale  to  Children)  Act,  1901,  for  unlawfully  and  know- 
ingly allowing  to  be  sold  intoxicating  liquor  to  a  person  under 
the  age  of  fourteen  years,  the  liquor  not  being  sold  in  a 
corked  and  sealed  7essel  in  a  quantity  of  not  less  than  one  reputed 
pint. 

The  appellant  was  a  grocer  and  beer  retailer. 

On  the  30th  day  of  March,  1902,  a  girl  aged  seven  years  and 
ten  months  (whose  parents  reside  almost  opposite  the  appellant's 
shop)  was  seen  to  leave  the  appellant's  shop  by  a  police  officer 
with  a  basket  containing  a  pint  bottle  of  beer.  The  officer  took 
the  girl  back  to  the  appellant's  shop,  and  there  the  appellant^s 
daughter  admitted  that  she  had  supplied  the  girl  with  a  pint 
bottle  of  beer. 

The  bottle  was  a  pint  bottle  and  was  full  of  beer,  and  had  a 
screw  stopper.  Over  this  stopper  was  placed  a  gummed  paper 
labels  which  paper  was  also  continued  about  an  inch  down  two 
sides  of  the  neck  of  the  bottle. 

It  was  admitted  on  the  part  of  the  prosecution  that  the  label 
was  quite  dry  at  the  time  the  bottle  was  supplied  to  the  girl,  and 
firmly  adhered  to  the  neck  of  the  bottle. 

A  police  sergeant  produced  a  bottle  of  this  beer  which  had 
been  supplied  by  the  appellant  and  was  identical  in  character  to 
that  supplied  to  the  girl,  and  was  bearing  over  the  stopper  a 
gummed  paper  label  exactly  the  same  as  that  on  the  bottle 
supplied  to  the  girl.     The  officer  stated  that  he  had  withdrawn 

(a)  lUportod  by  W.  db  B,  Hirbbst,  Esq.,  BAiTi«tei^ftt*LAW. 
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MiTCHXLL    the  stopper  of  the  bottle  and  replaced  it^  withoat  destroying  the 
^  label  or  showing  signs  of  removal^  in  three  or  four  miuates  by 

^*  damping  the  label  with  his  tongue  and  so  softening  the  g^m  that 

1903.       the  label  was  taken  off  without  tearing. 

-—  The  appellant's  solicitor  asked  the  officer  to  repeat  the  opera- 

intwneating  ^^^^  ^^  Court,  which  he  did  in  six  or  seven  minutes,  and  he  after- 

Uquors-^     wards  replaced  the  label  in  its  former  position. 

Children^       The  appellant's  solicitor  submitted  that  the  object  of  the  Act 

^utv^u  ^^  ^^^  protection  of  children  under  fourteen  years  of  age,  and 

--Gummed   that  the  justices  must  therefore  deal  with  the  facts  before  them 

label—      as  they  applied,  or  might  be  likely  to  apply,  to  children  and  not 

LiaumTiS^  to  adults  or  to  members  of  the  police  force  who  were  skilled  in 

to  Children)  ^^ch  matters,  and  that,  although  it  was  possible  for  a  skilled 

Act,  1901—  police  officer  to  remove  the  label,  he  contended  that  such  an  act 

\!^^'o\    would  be  impossible  for  a  child.     He  further  contended  that  the 

*   '   '  '  label  as  affixed  was  a  seal  within  the  meaning  of  the  Act,  being 

a  seal  of  such  a  character  that  the  stopper  could  not  have  been 

removed  by  the  girl  without  the  destruction  of  the  seal,  but  he 

offered  no  evidence  in  support  of  this  contention. 

The  justices  found  as  a  fact  that  the  bottle  of  beer  had  been 
sold  to  a  child  under  fourteen  years  of  age,  the  bottle  having  a 
screw  stopper  over  which  was  placed  a  perfectly  dry  gummed 
paper  label,  which  label  was  continued  about  an  inch  down  two 
sides  of  the  neck  of  the  bottle  and  adhered  thereto,  but  they 
were  of  opinion  under  the  circumstances  set  forth  that  such  bottle 
was  not  secured  and  sealed  as  required  by  the  Act,  and  they 
convicted  the  appellant. 

Loehnis  {Q.  Ellis  with  him)  for  the  appellant. — The  bottle 
that  was  delivered  to  the  girl  was  a  corked  and  sealed  bottle 
within  sects.  2  and  5  of  the  Intoxicating  Liquors  (Sale  to 
Children)  Act,  1901.  The  object  of  the  statute  and  the  excep- 
tion was  stated  in  Brooks  y.  Mason  (88  L.  T.  Bep.  24 ;  (1902) 
2  K.  B.  743),  where  it  was  laid  down:  ''What  the  statute 
intended  to  stop  was  the  sale  or  delivery  of  intoxicating  liquors 
to  children  under  fourteen.  Then  the  framers  of  the  statute 
seem  to  have  considered  that  there  might  be  cases  in  which  the 
sale  or  delivery  was  not  a.sale  to  the  child  for  its  own  consump- 
tion, but  giving  of  a  child  intoxicating  liquors  for  consumption 
by  some  other  person.  They  therefore  excepted  intoxicating 
liquors  sold  and  delivered  in  corked  and  sealed  vessels  as 
required  by  sects.  2  and  5.''  Here  the  gum  of  the  label  was 
destroyed,  for  that  is  the  substance  securing  the  cork,  and,  that 
being  so,  the  object  of  the  statute  and  the  exception  created  are 
complied  with.  He  also  referred  to  52  Geo  8^  c.  150,  as  to 
labels  on  patent  medicines. 

C.  A,  Russell,  K.C.^  Compston,  and  F.  Sail  for  the  respondent. 

Lord  Alvbbstone,  C.J. — The  discussion  of  this  case  raises  a 

very  great  doubt  as  to  the  prudence  of  this  kind  of  legislation, 

but  with  that  we  have  nothing  to  do,  and  we  have  only  to 

construe  the  statute.    By  sect.  5  of  the  Intoxicating  Liquors 
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(Sale  to  Ghildren)  Act,  1901,  '^ sealed"  means  secured  with  any    Mitchsll 
substance  without  the  destruction  of  which  the  cork,  plair.  or  ^^     ^' 

stopper  cannot  be  withdrawn.     On  the  statement  of  facts  here  it        

is  impossible  to  say  that  the  cork,  plug,  or  stopper  could  not  be        1903. 
withdrawn  without  the  destruction  of  the  substance  with  which      i^IZT  f 
it  was  sealed,  even  though  such  substance  is  considered  as  the   ifUconcMng 
paper  and  the  gum.      The  magistrates  had  this  before  them,     Uqtum— 
and   they  saw  the   experiment  with   the  bottle  by  the   police   p^^*^~ 
sergeant,  and  they  have  expressed  the  opinion  that  under  these  ^^^^  wmmU 
circumstances  the  bottle  was  not  seemed  and  sealed  as  required  — OumtiMd 
by  the  Act.     We  cannot  reverse  that,  for  we  cannot  say  that      idbeir- 
there  was  no  evidence  upon  which  they  could  come  to  that  ^*^^"/g^ 
conclusion.     I  do  not  want  it  to  be  said,  however,  that  magis-  to  chOdrm) 
tates  must  say  that  every  paper  label  that  is  secured  by  gum  is   Act,  1901— 
not  a  sufficient  sealing  within  the  statute  because  in  some  way      ^f  ^^'  1*5 
or  another  it  can  be  removed.     The  true  test  seems  to  me  to  be    '     >    -   *  - 
whether  or  not  the  cork  or  stopper  is  so  secured  that  a  ehild 
cannot  get  at  the  liquor  without  the  destruction  of  the  sealing, 
and  so  tne  abstraction  of  the  liquor  wonld  be  detected.     That  is 
the  common-sense  view,  and  what  the  magistrates  should  con- 
sider is  whether  the  substance  must  be  practically  destroyed  in 
getting  the  liquor  out.     It  is  impossible  in  this  case  to  say  the 
magistrates  were  wrong. 

Wills,  J.— I  agree,  especially  as  to  the  unfortunate  character 
of  imperfectly  considered  legislation  of  this  kind.  Under  this 
statute  a  bottle  might  be  so  corked  that  it  would  take  a  strong 
man  to  draw  the  cork,  and  also  wired,  and  yet,  if  the  sealing 
was  not  with  something  that  would  be  destroyed  in  taking  it  off, 
it  would  not  be  corked  and  sealed  within  the  statute. 

Ghannell,  J. — I  agree.  This  is  a  question  of  fact.  I  agree 
with  the  statement  of  the  test  as  laid  down  by  the  Lord  Chief 
Justice.  That  is  whether  the  vessel  is  so  secured  that  the 
Uquor  cannot  be  got  at  without  detection. 

Appeal  dismissed. 

Solicitors :  Godden,  Son,  and  Holme,  for  Neill  and  Holland, 
Bradford;  Olements,  Williams,  and  Co.,  for  Trevor  Edwards, 
Wakefield. 
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KING'S  BENCH  DIVISION. 

Wednesday,  March  25,  1908. 

(Before  Lord  Alvkbstone,  0. J.,  Wills  and  Channell,  JJ.) 

Hills  (app.)  v.  Davibs  (reap.),  (a) 

Highway — Nuisance  —  Paper  scattered  in    street —  "  Litter  "  — 
Metropolitan  Police  Act,  1839  (2  ($•  3  Vict.  c.  47),  s.  60  (8). 

Paper  advertising  bills  thrown  in  a  thoroughfare  may  be  litter 
within  sect.  60  (8)  of  the  Metropolitan  Police  Act,  1889. 

CASE  stated  on  a  complaint  made  by  the  appellant  for  that 
the  respondent  did  throw  certain  litter — to  wit^  printed 
bills,  contrary  to  the  statnte. 

The  respondent  was  the  advertising  manager  of  the  Royal 
Dnchess  Theatre,  Balham. 

On  the  12th  day  of  March,  1902,  the  summons  was  taken  oat 
by  the  appellant  under  2  &  3  Vict.  o.  47,  s.  60  (8). 

Evidence  was  produced  and  the  magistrate  found  as  a  fact 
that  the  respondent,  accompanied  by  two  other  men,  drove  in  a 
van  along  a  certain  road,  and  as  the  van  proceeded  the  respon- 
dent threw  out  and  scattered  over  the  roaidway  printed  billis  or 
advertisements  of  a  play  to  be  performed  at  the  theatre. 

The  only  specific  act  proved  before  the  magistrate  was  the 
evidence  of  a  boy  who  said  that  he  saw  about  two  dossen  bills 
thrown  out,  and  he  then  picked  up  three  bills  and  took  them 
home  as  being  ornamental. 

A  witness  did  say  that  he  saw  the  defendant  and  two  other 
men  throw  out  large  quantities  of  bills,  but  the  magistrate 
stated  that  he  gave  more  weight  to  the  boy's  evidence.    ' 

The  magistrate  dismissed  the  summons  on  the  ground  that 
the  paper  thrown  on  the  road  was  not  litter  in  point  of  law 
within  sect.  60  (8)  of  the  Metropolitan  Police  Act,  1889  (2  &  3 
Vict.  c.  47),  and  he  called  special  attention  to  the  concluding 
part  of  the  section. 

By  the  Metropolitan  Police  Act,  1889  (2  &  8  Vict.  c.  47), 
s.  60: 

Every  person  who  in  any  street  or  public  place  within  the  limits  of  the  metro- 
politan police  district  shall  be  guilty  of  any  of  the  following  offences,  shall  be  liable  to 
a  penalty  of  not  more  than  forty  shillings  for  every  such  offence  (that  is  to  say) : 

.  .  (3)  £very  person  who  in  any  thoroughfare  shall  .  .  .  throw  or  lay  any 
.    .    .    litter.    .    .     . 

Compton  Smith  (Ea/rle  with  him)  for  the  appellant. 
The  respondent  did  not  appear. 

(a)  Reported  by  W.  Di  B.  Hbbmukt,  Esq.,  Barrister-at-Law. 
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Lord   Alybbstonx,   C.J. — This  case  mast  go  baok   to    the       Hills 
magistrate.     He  has  stated  his  opinion  in  a  way  that  goes  too     -^  '' 

far,  for  he  says  that  the  paper  thrown  in  the  road  was  not  litter        

in  point  of  law  within  the  section.      Whether  or  not  paper       1908. 
thrown  in   the  road  becomes  litter  is  a  qaestion  of  fact,  con-        T"  ^ 
sidering  all  the  circnmstances  nnder  which  it  was  thrown.     I  jr|JlJ|^_ 
can  imagine  cases  in  which  advertisements  were  thrown  broad-  LiiUfr--Pap9r 
cast  in  the  streets,  and  that  might  cause  considerable  litter.    **^jijj*]ff^*** 
The  point  to  be  considered  is  whether  the  paper  is  thrown  in  jfa^^poWten 
the  street  so  as  to  cause  a  litter  in  fact.     The  magistrate  was    PoUm  Act, 
not  right  in  dismissing  the  summons  on  the  ground  that  paper  1839—2  ^  3 
thrown  in  the  street  could  not  be  litter  in  point  of  law.  «*^*0%1^ 

Wills  and  Chankell,  JJ.  concurred. 

Case  remitted. 

Solicitors :   W,  W.  Young  and  Ward. 
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Wedm^aday ^  March  25,  1908. 

(Before  Lord  Alvssstone,  C.J.,  Wills  and  Channill,  JJ.) 

FiNDLET  (app.)  V,  Haas  (resp.).  (a) 

Sale  of  Food  and  Drugs  Acta — Brandy — Sufficiency  of  analyst's 

certificate. 

Brandy  having  been  analysed,  the  certificate  stated :  ''  I  am  of 
opinion  tha^  the  said  sample  contained  parts  as  under ^  or  the 
percentages  of  foreign  ingredients  a^  under  :  It  has  been  reduced 
from  26  degrees  under  proof  to  27*6  degrees  under  proof. 

Held,  thai  the  certificate  was  sufficient, 

CASE  stated  on  an  information  under  sect.  6  of  the  Sale  of 
Food  and  Drugs  Act,  1875. 

Upon  the  hearing  of  the  information  the  following  facts  were 
proved : 

The  appellant  was  a  constable,  and  had  been  duly  appointed 
to  take  samples  under  the  Food  and  Drugs  Acts. 

On  the  4th  day  of  March  last  the  appellant  purchased  from 
the  respondent,  who  resides  at  the  Royal  Oak  inn,  one  pint  of 
brandy. 

The  appellant  served  the  respondent  with  a  notice  pursuant  to 

(a)  Reported  by  W.  di  &  Hsbbbrt,  Esq.,  Barruter-ai-LAw. 
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FiHOLBT     the  Acts  stating  that  the  brandy  was  purchased  for  the  panpose 
^'  of  analysis  by  the  pablic  analyst^  and  be  thereupon  divided  the 

'       sample  into  three  parts  in  the  presence  of  the  respondent^  and 

1908.        delivered  one  of  such  parts  properly  sealed  to  the  respondent. 

RnhTTv  A  ^^  delivered  another  of  such  parts  properly  sealed  to  Mr.  James 

ondDragt    ^^J^^^y  of  Kingston-upon-Hull^  the  public    analyst^  and   the 

Acts— Brand;!/  remaining  third  part  the  appellant  retained  in  his  possession, 

— ilnaiy«r«   and  this  was  produced  to  the  Court. 

*^J^JjJJ^  On  the  11th  day  of  March  last  the  appellant  received  from  Mr. 
Baynes  his  certificate  of  analysis,  which  was  put  in  as  evidence, 
of  which  the  following  is  a  copy : 

To  Mr.  T.  Findley. — I,  the  nndersigned,  pablic  analyst  for  the  East  Hiding  of 
Yorkshire,  do  hereby  certify  that  I  reoeiTod  on  the  5th  day  of  March,  1902,  from 
you  a  sample  of  brandy.  No.  9,  for  analysis,  and  have  analysed  the  same,  and  declare 
the  result  of  my  analysis  to  be  as  follows :  I  am  of  opinion  that  the  said  sample 
contained  the  parts  as  under,  or  the  percentages  of  foreign  ingredients  as  under :  It 
has  been  reduced  from  25  degrees  under  proof  to  27*6  degrees  under  proof. — 
Obserrations. — Holdemess  Division. — As  witness  my  hand  this  10th  day  of  March, 
1902.— Jamks  Bathes. 

For  the  respondent  it  was  contended  that  this  certificate 
should  have  specified  the  total  quantity  of  pure  spirit  and  of 
added  water  or  other  ingredients^  rE  any^  contained  in  the  sample^ 
and  therefore  was  neither  in  form  nor  in  terms  sufficient  eyidenoe 
of  a  contravention  of  the  statute  on  the  part  of  the  respondent 
to  warrant  a  conviction^  and  she  relied  on  Newby  v.  8im8  (70 
L.  T.  Rep.  105). 

For  the  appellant  ib  was  contended :  That  the  certificate  did 
comply  with  the  requirements  of  the  Act^  and  contained  sufficient 
information  to  enable  the  magistrates  to  decide  whether  an 
offence  had  been  committed  ;  that  by  sect.  20  of  the  Act  of  1875 
the  analyst  is  required  only  to  give  ''  his  certificate  of  the  result 
of  his  analysis/^  and  that  he  had  done  so ;  that  information  as 
to  the  parts  of  pure  spirit  and  parts  of  water  in  the  sample 
analysed  would  have  been  worthless  and  misleading^  as  by  sect.  6 
of  the  Act  of  1879  ''proof  spirit  is  by  implication  made  the 
standard  to  be  used  in  determining  whether  an  offence  has  been 
committed  under  sect.  6  of  the  Act  of  1875;  that  there  was  no 
vagueness  about  the  certificate  in  this  case  as  there  was  in  the 
case  of  Newby  v.  Sims,  and  that  that  case  did  not  therefore 
apply ;  that  the  certificate  need  not  set  out  the  constituent  parts 
of  the  sample  except  in  the  case  of  adulteration  :  {BaJceweU  v. 
Davies,  69  L.  T.  Rep.  832). 

The  justices  adopted  the  contention  on  behalf  of  the  respon- 
dent^ being  of  opinion  that  the  certificate  of  the  public  analyst 
was  not  in  proper  form^  and  did  not  consequently  conform  with 
the  requirements  of  the  Act  (certainly  not  in  the  event  of  the 
spirit  being  wilfully  adulterated)^  whilst  if  caused  by  accidental 
evaporation  (which  was  highly  improbable  to  the  extent  com- 
plained of),  blame  would  scarcely  attach  to  the  defendant,  and 
was  therefore  too  vague  to  justify  a  conviction,  and  the  analyst 
ought  to  have  stated  in  the  certificate  what  the  percentages  of 
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pore  spirit  and  of  added  water  or  other  ingredients,  if  any,  in 
the  sample  were,  and  they  dismissed  the  information. 

Avory,  K.C.  {JBiron  with  him)  for  the  appellant. — This  certifi- 
cate is  ^ood,  and  the  jastices  should  have  convicted,  for  it  con- 
tains all  that  is  necessary.  All  that  it  need  state  is  sufficient 
information  to  enable  the  justices  to  say  whether  or  not  there 
has  been  any  adulteration.  It  is  laid  down  in  Ooulder  v.  Rook  AcU— Brandy 
(84  L.  T.  Rep.  719;  (1901)  2  K.  B.  290)  that  the  ''certificate  -^^^hft's 
ought  to  contain  in  it  sufficient  materials  to  enable  the  magis- 
trates to  form  a  judgment  on  the  face  of  the  certificate  that  the 
offence  has  been  committed.''  Here  all  that  the  magistrates 
require  to  know  is  what  is  actually  stated  in  the  certificate — 
namely,  that  the  brandy  has  been  reduced  to  27*6  degrees  below 
proof.  He  also  referred  to  Newbif  v.  Sim^  (70  L.  T.  Rep.  105; 
{1894)  1  Q.  B.  478),  Bridge  v.  Howard  (75  L.  T.  Rep.  300; 
18  Cox  C.  0.  42;  (1897)  1  Q.  B.  80). 

The  respondent  did  not  appear. 

Lord  Alvibstoke,  C.J. — I  think  that  this  case  must  go  back 
to  the  jastices.  The  certificate  says  that  the  brandy  had  been 
reduced  from  25  degrees  under  proof  to  27*6  under  proof,  and 
sect.  6  of  the  Sale  of  Food  and  Drugs  Act,  1879,  says  that,  in 
determining  whether  an  offence  has  been  committed  under 
sect.  6  of  the  Sale  of  Food  and  Drugs  Act,  1875,  by  selling  to  the 
prejudice  of  the  purchaser  spirits  not  adulterated  otherwise  than 
by  the  admixture  of  water,  it  is  to  be  a  good  defence  to  prove 
that  such  admixture  has  not  reduced  the  spirit  more  than 
25  degrees  under  proof  for  brandy.  I  do  not  say  that  there  may 
not  be  cases  where  the  giving  of  all  the  proportions  may  be 
important,  but  the  certificate  here  was  not  to  be  rejected  because 
the  further  proportions  of  brandy  and  water  were  not  stated. 
It  is  impossible  to  say  that  the  certificate  did  not  contain 
enough. 

Wills,  J. — ^I  am  of  the  same  opinion. 

Channell,  J. — I  am  of  the  same  opinion. 

Case  remitted  to  the  justices. 

Solicitors :  CoUyer-Bristowe,  Hilly  and  Oo.,  for  R,  Alan  Parky 
Hull. 
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KING'S  BENCH  DIVISION. 

Wednesday,  March  25,  1903. 

(Before  Lord  Altkestohb,  C.J.,  Wills  and  Chanhell,  JJ.) 

KoETEN  (app.)  V.  West  Sussex  Coumtt  Council  (re8p3.).(a) 

Fertiliser— Warranty  m  aale-Falae  invoice— Analysis  condition 
precedent  to  prosecution-"  Caus^ng  or  perw^ttvr^mv^  to  be 
false"— Fertilisers  and  Feeding  Stuffs  Act,  1893  (5b  ^  57 
Vict.  c.  56),  ss.  1,  3,  5. 

An  analysis  by  the  district  analyst  and  the  taJdngof  oampUxin 
<^orLnce  lith  sect.  5  of  the  Fertilisers  and  Feeding  ^buff^d 
1893,  are  not  conditions  precedent  to  a  prosecution  by  a  wmnty 

council  under  that  Act.  .  ,    „       .   .      oq  ^„  ak  ^^  ,«J 

An  invoice  that  stated  the  article  "contains  38Jo  45£er^. 
total  phosphates,"  whereas  it  contained  only  about  SI  per  c^.. 
is  false  in  a  material  paHicular  to  the  prejudice  ofthip^r- 
Tfcier  within  sect.  3  (1)  (b)   of  the  Act,  notwithstanding  tMt 
the  invoice  states  "  Minimum  guaranteed  subject  to  eondiiym 
vrinted  on  the  back  hereof,"  and  such  conditions  make  provmon 
that  if  on  analysis  the  phosphates  are  behw  the  minimum  a 
nro  rata  allowance  will  be  made  to  the  purchaser. 
K    the  managing  director  of  the  sellers  of  the  article,  was  cog- 
ri^anTlf  tU  form  of  inioics  used.    Ee  signed  letters  proving 
ihat  he  knew  that  aHicU  cmtained  various  uncertain  propor- 
tions  of  phosphates  that  might   have  to  be  ascertained  ma 
pTticularw^.     Sales  of  the  article  would  come  «nder  fc« 
loticc,  and  tU  invoice  would  not  be  sent  out  mth  a  ?«ar«^e 
without  his  knowledge  ;  but  there  was  no  evidence  that  he  sav: 

the  varticular  invoice.  .  i .  r  '  i  j 

Held    that  there  was  evidence  upon  which  K.  might  be  convicted 

of'  aiding  and  abetting   the   commission   of  an  offence  under 

Per'chaineU^^J-'  That  a  mens  rea  is  necessary  for  an  offence 

within  sect.  3  (1)  (&)• 
r><ASB  stated  on  an  information  preferred  by  the  respondente 
C  awSnst  the  appellant  under  the  Fertil.sers  and  Feedmg 
ax  te  A  of  180.^  chareine  that  certain  persons  trading  as  tne 
Ki^f  Wo?k;,^e^a  and  E.  Albert,  sold  to  the  Sheppy 
GirSdCheScal  Works  Limited,  as  a  fertiliser  of  the  soU^ 
seventeen  tons  Thomas'  Phosphate  Powder,  being  an  art>ck 

(„)  Reportod  by  W.  i»  B.  Hbhmw,  E*i..  B«ri.tor-.t.L«w. 
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manufactared  in  the  United  Kingdom  or  imported  from  abroad^  Kobtin 
and  unlawfully  caused  or  permitted  an  invoice  or  description  of  ^ 

the  same  to  be  given  to  the  purchaser  which  was  false  in  a  couvtt 
material  particular  to  the  prejudice  of  the  purchaser^  in  that  it  Council. 
described  the  article  as  containing  38  to  45  per  cent,  total  phos-        "~ 

phates,  and   that  the   appellant   unlawfully  did   aid,  abet,   or        * 

procure  the  commission  of  the  offence.  FertiUtmrs 

The  appellant  was  the  managing  director  in   London  of  a  and  Feeding 
company  stated  to  be  registered  in  Germany,  but  not  registered  ^^^^!^ 
in  England,  and  trading  both  in  that  country  and  in  England    taU—FaUe 
as  manufacturers  of  chemical  manures,  and  known  in  England     invoice-- 
as  the  Chemical  Works,  late  H.  and  E.  Albert.     The  company,  ^^^^1^ 
besides  the  agency  in  London,  has  several  factories  in  England,   _«<  oaumy 
one  of  which  is  at  Wednesbury.     The  address  in  London  is  at  or  iMrmitcinf 
150,   Leadenhall-street,  where   there  is  a  brass  plate  with  the  **J?2^,t__ 
words  ''  Chemical  Works,  late  H.  and  E.  Albert,'*  and  underneath  5/ a  57  y^^^ 
''  M.  Korten."  c.  5«,  »»•.  1, 

On  the  16th  day  of  July,  1901,  the  company  in  the  course  of  '»*• 
its  business  entered  into  a  contract  with  the  Sheppy  Glue  and 
Chemical  Works  Limited,  which  is  also  a  company  dealing  in 
the  manufacture  and  sale  of  chemical  manures,  for  the  sale  to  it 
of  600  to  700  tons  of  ITiomas'  Phosphate  Powder,  which  was  to 
he  delivered  to  it  or  to  its  order  as  required. 

In  pursuance  of  the  contract  the  Chemical  Works,  late  H. 
and  E.  Albert,  received  from  the  Sheppy  Glue  and  Chemical 
Works  Limited  on  the  81st  day  of  October,  1901,  a  request  to 
consign  thirteen  tons  of  basic  slag  {i.e.,  Thomas'  Phosphate 
Powder),  containing  38  to  45  per  cent,  of  total  phosphates,  to 
the  order  of  J.  W.  Stevens,  at  Petworth,  Sussex,  and  a  subse- 
quent request  on  the  6th  day  of  November,  1901,  for  a  further 
amount  of  four  tons  of  similar  powder  to  be  consigned  to  the 
same  order,  in  accordance  with  which  requests  the  Chemical 
Works,  late  H.  and  E.  Albert,  on  the  8th  day  of  November, 
1901,  consigned  from  their  factory  at  Wednesbury  seventeen 
tons  of  the  powder  to  Mr.  J.  W.  Stevens,  at  Petworth,  Sussex. 

On  the  8th  day  of  November,  1901,  an  invoice  describing  the 
goods  as  containing  38  to  45  per  cent,  of  total  phosphates  was 
sent  to  the  Sheppy  Glue  and  Chemical  Works  Limited  from  the 
London  office  of  the  Chemical  Works  Company. 

Mr.  J.  W.  Stevens  is  the  managing  director  of  a  company 
trading  in  the  city  of  London  as  the  Stevens  Chemical  Manure 
Company  Limited,  and  he  had  by  one  Jennings,  the  local  agent 
of  the  company  at  Petworth,  sold  the  seventeen  tons  of  Thomas' 
Phosphate  Powder  to  Mr.  Watson,  the  estate  agent  of  Lord 
Leconfield,  at  Petworth,  by  whose  orders  the  powder  was 
removed  from  the  railway  station  there  by  farm  servants 
and  delivered  by  them  to  certain  farmers  on  Lord  Leconfield's 
estate.  The  seventeen  tons  of  powder  were  not  inspected  or 
opened  by  anyone  after  they  reached  Petworth  station  until 
they  arrived  at  the  farms  of  the  tenants  of  Lord  Leconfield. 

D  D  2 
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KosTXN  Each  of  the  farmers  took  two  or  three  samples  of  the  powder 

^      *'  delivered  to  them  and  sent  them  to  Lord  Leconfield's  estate 

County  office,  where  they  were  mixed  aod  a  portion  of  the  mixture  put 

Council,  into  three  receptacles  by  the  order  of  Mr.  Watson,  who  caused 

iftnT        ^^®  *^  ^®  ®®^*'  ^^^'  analysis  to  an  analytical  chemist,  but  not  a 

;        district  analyst  or  the  chief  analyst  under  the  Act,  on  the  19th 

FeHiiUers  day  of  November,  1901,  who,  after  analysing  the  contents, 
<Md  Feeding  reported  that  the  sample  sent  to  him  contained  only  31 'IS  per 
Warranty^  ceut.  of  total  phosphates.  A-  further  sample  was  afterwards 
sale— False  taken  from  eight  and  a  half  tons  of  the  seventeen  tons  which 
invoice-—  had  been  delivered  to  one  of  the  farmers,  and  a  part  was  sent  to 
NM^tsUyl^r  *^®  former  analyst  to  analyse^  who  reported  that  it  contained 
— **  Cawing  Only  30*86  total  phosphates,  and  another  portion  of  the  three 
or  permitting  and  a  half  tons  was  sent  to  another  analyst,  who  reported  that 
*Tua*"-^  it  contained  30*52  of  total  phosphates. 

56  ^  57  Viet,       On  receipt  of  the  first  report  Mr.  Watson  made  a  complaint  to 
c.56,s«.  1,    Mr.  Jennings  as  to  the  deficiency  '^f  phosphates. 

^*^'  Complaints  having  reached  the  Chemical  Works,  late  H.  and 

E.  Albert,  from  the  Sheppy  Glue  and  Chemical  Works  Limited, 
compensation  was  offered  by  the  former  and  accepted  by  the 
latter  on  the  basis  of  the  terms  agreed  on  by  the  parties  in  their 
contract  of  the  IGth  day  of  July^  1901^  and  indorsed  on  the 
invoice. 

An  offer  of  compensation  made  to  Mr.  Watson  by  the  Stevens 
Chemical  Manure  Company  Limited,  from  whose  agent  he  had 
purchased  the  powder,  was  declined,  and  this  information  was 
preferred  by  the  respondents  at  his  instance. 

Except  the  information  preferred  by  the  respondents  against 
the  appellant  which  was  the  subject  of  this  case,  and  except  the 
information  preferred  by  the  respondents  against  the  Chemical 
Works,  late  H.  and  E.  Albert,  which  was  withdrawn  on  the 
magistrate  convicting  the  appellant  herein,  no  proceedings 
have  been  taken  at  any  time  by  or  against  anyone  in  con- 
nection with  the  sale  of  the  seventeen  tons  of  Thomas'  Phosphate 
Powder. 

No  notice  as  to  the  sampling  or  of  the  intention  to  take 
samples  was  given  at  the  time  to  the  appellant  or  to  any  other 
person  representing  the  Chemical  Works  Company. 

The  samples  were  not  taken  in  accordance  with  the  regulations 
made  and  published  by  the  Board  of  Agriculture  in  pursuance* 
of  the  Fertilisers  and  Feeding  Stuffs  Act,  1893,  for  the  taking 
of  samples  under  that  Act,  and  such  reg'ulations  were  not  com- 
plied with,  nor  were  the  samples  taken  in  this  case  at  any  time 
submitted  for  analysis  to  the  district  analyst. 

The  magistrate  found  as  a  fact  that  the  description  in  the 
invoice  that  the  Thomas'  Phosphate  Powder  in  question  con- 
tained '^  38  to  45  per  cent,  total  phosphates  '^  was  false. 

It  was  proved  that  the  appellant,  as  managing  director  of  the 
Chemical  Works,  late  H.  &  E.  Albert,  was  cognisant  of  the  form 
of  invoice,  such  as  was  used  in  the  present  case,  and  that  he 
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signed  the  letters  of  the  7th  and   10th  days  of  February,  1902,      Kobtkn 
set  oat  below,  dealing  with  the  seventeea  tons  in  question,  and  ^ 

that  in  the  ordinary  way  of  business  sales  of  basic  slag  would      Countt 
come  under  his  notice,  and  that  invoices  with  a  guarantee  would      Council. 
not  be  sent  out  in  the  ordinary  course  without  his  knowledge,         tti 

but  there  was  no  evidence  that  he  saw  the  particular  invoice         * 

sent  out  from  the  London  office  in  this  case  relating  to  the  goods     ArtiitMr* 
forwarded   from  Wednesbury,  or  that  he  otherwise  knew  the   •«<*  reeding 
contents  of  it  to  be  false,  but  there  was  evidence  that  the  invoice   ^jjj^ney  o» 
in  question  would  not  be  sent  out  in  the  ordinary  course  without    gale^FaUs 
the  appellant's  koowledge.  invoice- 

On  behalf  of  the  appellant  it  was  contended  that  it  is  a  con-  2Uceuit*7or 
dition  precedent  to  a  prosecution  under  the  Fertilisers  and  ^^'Cauting 
Feeding  Stuffs  Act,  1893,  that  the  prosecutor  should  comply  orpermitUng 
with  the  provisions  of  the  Act  itself  and  of  the  regulations  made  ^^J^^,f^ 
under  the  Act  by  the  Board  of  Agriculture  for  the  taking  of  5^  ^  57  yict, 
samples  and  analysis  by  the  district  analyst.  c.  56,  m.  1, 

It  was  also  contended  that  there  was  no  evidence  that  the         ^'^* 
appellant  had  caused  or  permitted  the  invoice  to  be  false  in  any 
material  particular  to  the  prejudice  of  the  purchaser  within  the 
meaning  of  the  Act. 

On  behalf  of  the  respondents  it  was  contended  that  it  is  at  the 
option  of  the  purchaser  to  avail  himself  of  the  provisions  of 
sect.  5  of  the  Fertilisers  and  Feeding  Stuffs  Act,  1893, 
with  regard  to  samples  and  analysis,  and,  farther,  that  the 
regulations  of  the  Board  of  Agriculture  were  made  in  pur- 
suance of  that  section,  and  that  therefore  the  purchaser  had 
a  similar  option  of  availing  himself  of  them  also.  It  was 
also  contended  that  as  managing  director  of  the  Chemical  Works, 
late  H.  and  E.  Albert,  the  appellant  must  be  taken  to  have 
knowledge  of  the  invoice  having  been  sent  out,  and  to  be 
responsible  for  the  accuracy  of  its  terms. 

The  magistrate  held  that  observance  of  the  provisions  of 
sect.  5  of  the  Act  and  of  the  regulations  of  the  Board  of  Agricul- 
ture were  not  conditions  precedent  to  a  prosecution  under  the 
Act,  and  he  also  held  that  there  was  evidence  on  which  he  could 
find,  and  he  did  find,  that  the  appellant  aided  and  abetted  tho 
offence  of  permitting  the  invoice  in  question,  which  was  false  in 
a  material  particular,  to  be  given  to  the  purchaser,  and  he 
accordingly  convicted  the  appellant. 

The  questions  for  the  opinion  of  the  Court  were  whether  he 
was  right  in  holding  (1)  that  compliance  with  the  provisions  of 
the  Fertilisers  and  Feeding  Stuffs  Act,  1893  in  regard  to  the 
taking  of  samples  and  analysis  by  the  district  analyst,  par- 
ticularly those  in  sect.  5  of  the  Act,  and  with  the  regulations  of 
the  Board  of  Agriculture  made  under  the  Act  were  not  con- 
ditions precedent  to  a  prosecution  under  the  Act ;  and  (2)  that 
there  was  evidence  to  justify  him  in  finding  that  the  appellant 
aided  and  abetted  the  offence  of  causing  or  permitting  an  invoice 
of  the  articles  sold  by  the  company  of  which  he  was  managing 
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KosTSN      director  to  be  false  in  a  material  pariicalar  to  the  prejudice  of  the 
(^uNGiL  "^^^  invoice  above  referred  to  was  as  follows : 

-^—  150,  Leadenb&U-street,  London,  RC,  8th  Nov.,  1901. — Messrs.  Shoppy  Glae  and 

1903.  Chemical  Works  Limited,  E.C.    Bought  of  Chemioal  Works,  late  H.  and  K  Albert, 

London  Agency. — Thomas'  Phosphate  Powder,  not  artificially  compounded,  contains 

F§riUiB0r$  88  to  45  per  cent  total  phosphates.  Minimum  guaranteed  subject  to  conditions 
mnd  Feeding  printed  at  the  back  hereof. — £z  Wednesbury  Works,  sent  carriage  forward  as  under : 
Stujl^  Act —  [Here  the  description,  weight,  destination,  and  price  of  the  goods  were  set  out]  No 
Warranty  9i»  claims  can  be  considered  unless  made  within  fourteen  days  from  date  of  invoice. 

gale FaUe    Terms,  nett  cash.    Cheques  to  be  made  payable  to  *'  Chemical  Works,"  late  H.  A  B. 

invoice Albert,  London  Agency.     The  contract  under  which  this  invoice  is  issued  eontaius 

AnaJyeie ^^®  following  provisions :  No  claim  for  short  weight  can  be  recognised  if  not  anb- 

Neeeseiiy  for  mitted  within  fourteen  days  after  receipt  of  goods.     When  the  buyer  desires  to  have 

< ((  Cattfifif   *^  analysis  made,  he  is  within  ten  days  after  delivery  of  the  goods  to  him  or  reoupt 

tr  normiiUing  ^^  invoice,  whichever  is  later,  to  give  three  days*  notice  in  writing  of  such  intention 
invoice  tohe    ^  ^^®  seller,  with  particulars  as  to  the  place, date,  and  hour  of  sampling,  and  to  take 

if^sf  " the  samples  as  below  specified.    Every  sixth  bag  must  be  sampled,  and  these  samples 

5<  #  57  Viet,  ^''^  ^  ^  thoroughly  mixed  up.    From  this  mixture  three  samples  of  )lb.  to  ^Ibu  are 

€.50  M.  1    '  ^^  ^  taken  and  carefully  and  securely  packed  in  a  dry,  clean  bottle  or  jar,  which  is  to 

8  5*    '      ^  sealed  and  labelled  with  the  number  of  tons  sampled  and  the  date  and  plaoe  of 

*    '  sampling.    If  the  seller  does  not  attend,  the  samples  are  to  be  taken  in  the  presence 

of  a  witness,  who  is  to  initial  each  sample ;  one  sample  is  to  be  sent  by  buyer  to 

district  analyst,  one  to  the  seller,  and  one  kept  for  reference.    Should  the  district 

analyst  test  be  contested  by  the  sellers,  the  reference  sample  to  be  sent  to  Dr.  Bernard 

Dyer,  of  London,  whose  test  to  be  final.    In  case  the  analysis  should  be  below  the 

minimum  percentage  of  total  phosphate  stated  in  this  agreement,  sellers  to  make  pro 

rata  allowance  in  the  usual  way ;   and  in   case  the   fineness  should  be  below  the 

minimum  percentage,   sellers  to  make  allowance  for  such  deficiency  at  the  rate  of 

threepence  per  unit  per  ton. 

The  letters  above  referred  to  were  as  follows : 

Chemical  Works,  late  H.  and  E.  Albert,  150,  Leadenhall-street,  London,  £.C^ 
7th  Feb.  1902.— Herbert  E.  Watson,  Esq.,  Estate  Office,  Petworth.— Dear  Sir, — We 
are  in  receipt  of  yours  of  yesterday's  cUice,  and  in  reply  beg  to  say  that  although 
your  remarks  may  be  justified  as  far  as  other  artificial  manures  are  concerned,  th^ 
certainly  do  not  apply  in  the  case  of  basic  slag.  We  see  you  use  the  expreasion 
'*  pernicieus  stuff,*'  which  would  imply  that  material  has  been  forwarded  by  Meaars. 
Stevens  which  is  not  basic  slag  at  all,  or  which  at  any  rate  is  of  some  compoeition 
other  than  basic  slag.  This,  of  course,  is  not  the  case,  there  being  no  difference  in 
the  manurial  value  of  the  basic  slag  supplied.  We  state  this  on  the  same  authority 
to  which  you  say  you  will  submit  the  whole  case,  as  before  now  Dr.  Voeleker,  in  his 
capacity  as  chemist  to  the  R.A.S.E.,  has  agreed  that  in  the  case  of  a  deficiency  in 
the  phosphoric  acid  of  basic  slag,  which,  seeing  that  it  is  a  by-product  and  not  a 
manufactured  article,  is  sometimes  unavoidable,  if  a  pro  rata  allowance  is  made  on 
the  basis  of  the  delivered  price,  the  user  gets  full  worth  for  his  outlay  and  ia  not  the 
loser  as  far  as  manurial  value  is  concerned.  Under  the  circumstances,  we  think 
you  will  agree  with  us  that  this  case  should  be  considered  from  quite  a  different 
standpoint  to  that  which  you  have  so  far  taken,  and  we  have  no  doubt  that  yoa  will 
now  be  prepared  to  accept  settlement  of  the  matter  on  the  basis  of  the  proposal  we 
have  made.  In  ihe  latter  connection,  we  would  remark  that  our  offer  was  a  pro  rata 
allowance  on  the  basis  of  the  delivered  lot,  not,  as  your  letter  states,  "  any  dedaotion 
Messrs.  Stevens  think  right.'* — Awaiting  your  further  news,  we  are,  dear  Sir*  yonrs 
truly,  CHuaoLL  Works,  late  H.  and  E.  Albert,  London  Agbhot. — M.  Kortan,  pp. 
E.  Fischer. 

Chemical  Works,  late  H.  and  E.  Albert,  150,  Leadenhall-street,  London,  EbC, 
10th  Feb.  1902  —Herbert  E.  Watoon,  Esq.,  Estate  Office,  Petworth.— Dear  Sir,— We 
have  your  favour  of  the  8th  inst.  We  carefully  note  your  remarks,  but»  if  you  were 
conversant  with  all  the  details  in  connection  with  the  basic  slag  trade,  you  would 
realise  that  it  is  practically  impossible  to  test  each  individual  lot  before  being  dis- 
patohed.  At  the  same  time,  all  possible  care  is  of  course  taken  te  avoid  deficiencies 
such  as  have  occurred  in  your  case,  and,  furthermore,  it  is  open  te  all  buyers,  and  in 
fact  by  our  terms  of  sale  we  invite  it,  to  have  their  deliveries  tested,  when  any 
deficiency  will  be  adjusted  by  a  pro  ratu  sllowance.    Your  statement  that  in  the  case 
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•ol  th«  lower  qulitiea  more  droM  is  sown  is  not  quite  correct.     Trae  it  is  that  under      Koatsn 

tbe  Fertilisers  Act  besio  slag  is  sold  according  to  its  percentage  of  phosphates ;  bat  «. 
then  phosphates  are  not  the  only  oonstitnent  of  basic  slag  which  is  of  mannrial  Wk0T  Susbiz 

'valoe — ^TiB.,  limeii  of  which  40-50  per  cent  is  contained  in  basic  slag,  is  an  important  Covmtt 

factor — and,  seeing  that  in  the  lowor  grades  the  percentage  of  lime  and  magnesia  Qouxgu. 

is  oozrespondingly  higher,  there  is  no  more  dross  sown  in  the  lower  grades  than  in 

the  higher  qualities.    We  may  say  that  experiments  have  shown  that  it  is  even  not  IMS. 

necessary  to  nse  a  larger  quantity  in  the  lower  grades  to  obtain  satisf actoiy  resnlts  

the  first  year.     We  tmst   that  after  our   ezcluuige  of  letters  yon  will  now  take  fWHttscrir 

the  matter   up  with  Messrs.    Stevens  and  settle  with   these  friends  on  the  basis  gntf  fasdiwiF 

mentioned,   so   that   we  can   send  them   credit  note  accordingly. — Tours   truly,  ShiMs  4ct 

•CupfiCAL  Wouu,  late  H.  and  B.  Albbet,  London  Aobnot.— (Signed)  M.  Korten,  Wmran^  mt 

pp.  E.  Fischer.  tdU^FkUe 

By  the  Fertilisers  and  Feeding  Stuffs  Act,  1893    (56  &  57    AwH^-- 

Viet.  C.  66),  8.  1  :  NecswiOyJW 

„  -— "  OauMMtf 

Eyery  person  who  sells  for  use  as  a  fertiliser  of  the  soil  any  article  numuf actured  ^  m$tmittimg 

an  the  United  Kingdom  or  imported  from  abroad  shidl   give  to  the  purchaser  an  ^^^^  ^^^ 

iuToioe  atating  the   name  of   the  article  and  whether  it   is  an  artificially  com-       igigg" 

pounded  article  or  not,  and  what  is  at  least  the  percentage  of  the  nitrogen,  soluble  kmju  ^fj  y^^ 
•and  insoluble  phosphates,  and  potash  (if  any)  contained  in  the  article,  and  this        Ta  ^g  i  * 
invoice  shall  have  effect  as  a  warranty  by  the  seller  of  the  statements  contained      '    q*  k  *    ' 
4bentn.  ^'  *• 

And  by  sect.  8 : 

*'  (1)  If  any  person  who  selb  any  article  for  use  as  a  fertiliser  of  the  soil  .  .  . 
-eommito  any  of  the  following  offences — ^namely ;  .  .  .  (b)  causes  or  permits  any 
invoice  or  description  of  the  article  sold  by  him  to  be  false  in  any  material  particular 
to  the  prejudice  of  the  purchaser  ...  he  shall  without  prejudice  to  any  civil 
liability  be  liable  to  certain  penalties. 

Horace  Avory,  K.C.  and  Chalmers  for  the  appellant. — -Before 
proceedings  can  be  taken  nnder  sect.  3  (1)  (b)  of  the  Fertilisers 
•and  Feedmg  Staffs  Act,  1893,  the  conditions  precedent  under 
that  statate  and  the  regalations  made  thereunder  as  to  the  taking 
•of  samples  and  the  making  of  an  analysis  by  the  district  analyst 
must  be  complied  with.  The  principles  laid  down  by  the  oases 
decided  nnder  the  Sale  of  Food  and  Drags  Acts  are  clearly  applic- 
able to  cases  under  this  statute  with  regard  to  the  conditions  prece- 
dent to  be  complied  with.  Again,  there  was  no  evidence  that 
the  appellant  here  was  guilty  of  aiding  and  abetting  an  offence 
within  sect.  3  (1)  (6).  He  must  have  known  that  the  invoice  whs 
false  in  a  material  particular  in  order  to  be  guilty,  but  there  was 
DO  evidence  of  that.  A  mens  rea  is  a  necessary  ingredient  for 
any  offence  under  sect.  3  (1)  (b),  whatever  may  be  necessary  to 
be  shown,  under  any  civil  action  under  sect.  1  for  a  breach  of  the 
warranty.  "  Permitting,''  no  less  than  ''  causing,''  imports 
knowledge,  and  the  cases  under  the  Licensing  Acts  apply  and 
show  that  that  mast  be  the  right  meaning.  The  invoice  was  not 
"  permitted  "  to  be  false  within  sect.  3  (1)  (6)  by  the  appellant. 
There  is  a  great  difference  between  permitting  an  invoice  to  be 
false  and  permitting  a  false  invoice  to  be  sent  out.  In  one 
sense  the  invoice  was  permitted  to  go  out  by  the  appellant,  and 
ibere  is  no  evidence  that  he  ever  saw  this  invoice.  By  sect.  7  a 
prosecution  for  an  offence  under  the  Act  can  be  instituted  by 
the  person  aggrieved,  or  by  the  county  council,  but  in  any 
offence  under  sect.  3  there  must  be  a  certificate  by  the  Board 
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KosTBN      of  Agriculture  that  there  is  reasonable  ground  for  the  prosecu- 

^'  tion.     The  respondents  were  not  authorised^  for  there  was  no 

CouHTT      certificate  by  the  Board  of  Agriculture.     None  of  the  Fertilisers 

CoTTNGiL.     and  Feeding  Stuffs  Regulations^  1897^  have  been  complied  with 

lonT        ^   ^^^^  case.     Although   no  doubt  we  were  bound  to  give  an 

[        invoice  in  this  case  bv  virtue  of  sect.  1  of  the  Act  of  1893,  the 

FertiiUtrs     invoice  distinctly  states  that  the   minimum  is  only  guaranteed 
and  Feedinf  subject  to  the  conditions  printed  on  the  back^  which  allow  for  a 
WarrurJuon  T'"'^  ^^^^  allowance  when  the  percentage  of  phosphates  is  below 
Ml«-7-Fal«e   the  minimum. 

imv&xce—         Herbert   Smith    for    the   respondents. — The    Fertilisers  and 

N^tfM  ^®^^^°&  Stuffs  Act,  1893,  is  quite  different  to  the  Sale  of  Food 

— "  OauBing   s^nd  Drugs  Act,  1875,  and  no  condition  precedent  exists  like  that  in 

•r  p&rmitting  sect.  2  of  the  Act  of  1875.    When  the  whole  of  the  provisions  of  the 

*nic*"— *   ^^^  ^^  ^®^^  ^^^  considered  it  is  plain  that  what  is  intended  is  to 

56  4*  57  Vict  prevent  the  sale  of  these  fertilisers  to  the  prejudice  of  the  pur- 

e.  5€,M.  1,    chaser.      [He  referred  to  sects.  1  and  3.]     Under  the  first  of 

^y  ^'        those  sections  a  warranty  is  to  be  given  on  the  sale  of  a  fertiliser 

in  the  shape   of  the  invoice,  and  by  the  latter  penalties  are 

imposed  for  any  breach  of  duty  by  the  seller.    There  was  evidence 

upon   which  the   appellant  could  be  convicted   of  aiding  and 

abetting  the  offence  of    causing  or  permitting  an    invoice  or 

description  of  any  article  sold  to  be  false  in  a  material  particular 

to  the  prejudice   of  the   purchaser.     The   offences  created  by 

sect.  3  (1)  of  the  Act  of  1893  are  in  the  same  position  as  those 

created  by  sect.  6  of  the  Sale  of  Food  and  Drugs  Act^  1875,  and 

want  of  guilty  knowledge  is  no  defence.     See  Betta  v.  Armsiead 

(58  L.  T.  Rep.  811 ;  20  Q.  B.  Div.  771).     And  again  Parker  v. 

Alder  (79  L.  T.  Rep.  381;  (1899)  1  Q.  B.  20).     Sect.  5  of  the 

Summary  Jurisdiction  Act,  1848  (11  &12  Vict.  e.  43),  allows  an 

aider  or  abettor  to  be  proceeded  against  just  in  the  same  way  as 

the  principal  offender.     In  Benfield  v.  Si/mma  (78  L,  T.  Rep.  718 ; 

(1898)  2  Q.  6.  641)  it  was  laid  down  that  a  defendant  was  liable 

by  virtue  of  this  section  to  be  convicted  upon  an  information 

charging  him  with  having  committed  an  offence  as  a  principal 

offender,  even  although  he  has  only  counselled  the  commission  of 

such  offence.     The  evidence  given  here  shows  that  this  invoice 

was  false  in  a  material  particular.     With  regard  to  sect.  7,  it 

is   clear   that  the  provisions  in  the  latter  part  of   the  section 

with  regard  to  a  prosecution  under  sect.  3  do  not  apply  to  the 

council   of    a    county  or   a  borough,   but   only    to    a    pei'SOOi 

aggrieved,  and  any  body  or  association  authorised  in  that  behalf 

by  the  Board  of  Agriculture. 

Avory,  K.C.  in  reply. — ^It  was  expressly  decided  in  Derby- 
shire V.  Houliston  (76  L.  T.  Rep.  624;  (1897)  1  Q.  B.  772)  that 
to  constitute  the  offence,  under  sect.  27  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  of  giving  a  false  warranty  in  writing  to 
a  purchaser  in  respect  of  an  article  of  food,  guilty  knowledge 
is  necessary,  and  to  convict  a  person  under  the  section  it  is 
necessary  to  show  that  such  person  when  he  gave  the  warrantj 
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knew  that  the  warranty  was  false.      That  principle  is  exactly      Kobtbn 
applicable   to    the   present    case.       [Lord    Alybbstone^    C.J.  ^„t^Subii«x 
referred  to  Pearks,  Ounsion,  and  Tee  Limited  v.  Ward  (87  L.  T.      couirrT 
Rep.  51 ;  (1902)  2  K.  B.  1).]  Coukcil. 

Lord  Altebstone^  C.J.— On  one  or  two  points  raised  in  this        rTTT 

case  I  have  very  great  difficulty^  bat^  as  there  are  other  points         * 

raised^  I  will  deal  of  coarse  with  the  whole  of  them.     The  pro-    FBrMis^rg 

secution  was  for  unlawfully  causing  or  permitting  an  invoice  ^^jf/'*!*'?^ 

and  description  of  the  goods  to  be  given  to  the  purchaser  which  w^^r^ty  on 

was  false  in  a  material  particular  to  the  prejudice  of  the  pur-    gdls—Falte 

chaser.     Now,  the  first  point  which  is  raised  by  the  first  question     V^^V^^ 

asked  us  is  whether  the  prosecution  can  be  entertained  at  all,  jfJ^^l^uyM 

because  the  samples  upon  which  the  magistrate  came  to  the  con-  — «  Causing 

elusion  that  the  stuff  did  not  contain  the  stated  amount  of  phos-  oj"  permittini^ 

phates   had  not  been  taken   in    the  way  contemplated  by  the   *'*^J5J^.fl. 

Fertilisers  Act,  1893,  and  of  course,  if  a  buyer  or  the  person  pro-  56  ^  57  Viet. 

secuting  had  purported  to  rely  upon  sub-sect.  5  of  sect.  5  of  that    c,  56,  m.  1, 

Act  for  the  purpose  of  proving  his  case,  I  thiuk  Mr.  Avory's         ^*  ^* 

point  upon  that  would  have  been  a  very  good  one.     But  it  seems 

to  me  quite  impossible  to  say  that  in  this  Act  the  taking  of 

the  sample  in  a  particular  way  or  the  taking  of  the  sample  at 

all   by  the  buyer  and  submitting  it   to  a  district  analyst  is  a 

condition  precedent  to  the   prosecution.     It  is  only   necessary 

on  that  point  to  say  that  there  is  nothiog  which  corresponds  with 

sect.  20  of  the  Foods  and  Drugs  Act  of  1875  which  necessitates 

the  analysis  being  taken  before  the  buyer  can  proceed,  and  I 

think  the  argument  of  Mr.  Herbert  Smith  is  well  founded,  that 

sect.  7  only  imposes  a  condition  which  may  involve  an  analysis 

of  samples  taken  in  a  certain  way  in  the  case  of  prosecution  by 

the  persons  agg^eved  or  by  other  bodies  or  associations  ;  but  it 

cannot  be  said  that  when  there  is  a  prosecution  instituted  by  the 

council  of  any  county  or  borough,  as  this  was,  that  there  is  any 

necessity  for  taking  samples  in  a  particular  manner.     Further, 

I  should  have  thought  certainly  it  is  open  to  argument,  and  will 

have  to  be  considered,  whether  there  may  not  be  cases  of  offences 

for  sending  a  false  invoice  or  for  causing  or  permitting  a  false 

invoice  or  a  false  description  which  do  not  require  any  analysis 

at  all.     Then,  with  regard  to  the  way  in  which  that  point  was 

raised,  the  analyses  as  such  were  not  relied  upon,  but  the  people 

who  had  analysed  samples  of  the  articles  delivered  were  called 

as  witnesses,  and  were  examined  is  the  ordinary  way.     Whether 

the  samples  were  satisfactorily  taken,  whether  the  analysis  was 

correct,  was  a  question  of  fact  for  the  magistrate,  and  we  should 

not  have  any  right  to  review  it.     Therefore  upon  the  first  point, 

that  the  necessity  for  the  samples  being  taken  in  a  particular  way 

is  a  condition  precedent  to  this  prosecution,  in  my  opinion  fails. 

The  next  point  that  arises  is  not  directly  raised  in  the  questions 

which  are  submitted  to  us,  but  I  think  it  is  involved,  and  I  take  it 

first,  because,  after  hearing  the  able  arguments  on  both  sides,  I 

have  come  to  a  clear  conclusion  about  it.     It  was  suggested  on 
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KoBTSN     behalf  of  the  appellant  that^  inasmuch  as  the  statement  upon  the 

^.^  ^  face  of  the  invoice  was  a  statement  that  it  contained  88  to  45  per 

CoirvTT      cent,  total  phosphates  ^^  minimum  guaranteed  subject  to  condi- 

CouNciL     tions  printed  at  the  back  hereof/'  and  inasmuch  as  it  was  an 

—^        article  in  which  the  actual  percentage  must  be  a  matter  of  uncer- 

'       tainty^  it  could  not  be  taken  that  there  was  any  evidence  of  an 

FertiUura     invoice  or  a  trade  description  which  was  false  in  a  material  par- 

^md  Feeding  ticular.     After   consideration   and  listening  to   the  very    able 

wSwwtUy  on  ^^g^^ient  of  Mr.  Herbert  Smith,  I  think  that  point  is  not  good 

8ale—Faiae   in  favour  of  the  appellant.     I  think  the  Act  does  intend  that 

iniKne*-—     the  prima  facie  description  of  the  percentage  shall  be  a  "war- 

v^uH^lor  ^^^^y*  *^^  ^^^  ^*  ™*^y  ^  *^  offence  if  an  invoice  containing 
— "  Cautvng  ^^^  warranty  is  not  delivered  with  the  article.  That  is  sab- 
•or  p«rmieiiny  sect.  (a)  of  sect.  3  (1).  Now,  the  particular  condition  here 
*T^*'— ^*  is,  '' minimum  guaranteed  subject  to  the  conditions  printed 
56  J  57  Vici.  **  *^®  back  hereof.''  Those  conditions  are  for  this  purpose— 
«.  56, 88, 1,  that  if  the  analysis  is  below  the  minimum  percentage  of  total 
8, 5.  phosphates,  the  seller  will  make  a  pro  rata  allowance.  That 
refers,  as  far  as  the  invoice  is  concerned,  to  a  particular  mode 
of  sampling,  and  to  a  particular  mode  of  testing  whether  or  not 
the  phosphates  are  right.  However,  it  seems  to  me  that  those 
clauses,  put  in  for  the  protection  of  the  seller  and  in  order  to 
enable  him  to  get  assessed  in  a  certain  way  what  the  price 
should  be,  are  not  sufficient  to  negative  the  view  that  there  T^as 
a  warranty  on  the  face  of  this  invoice  that  there  was  a  rainimam 
of  88  per  cent.,  and  it  does  not  prevent  that  guarantee  or 
warranty  from  being  an  invoice  or  description  false  in  a  material 
particular.  I  now  come  to  the  last  part  of  the  case,  in  which  I 
have  felt,  and  still  feel  the  very  gravest  doubt.  It  seems  to  me 
I  must  decide  it  with  reference  to  the  general  purview  of  this  ^ct^ 
applying  the  principles  of  law  which  apply  to  cases  of  such 
oifences.  The  question  is  whether  or  not  there  was  any  evidence 
on  which  this  gentleman  as  managing  director  could  be  con- 
victed of  the  offence  of  causing  or  permitting  the  invoioe  or 
description  of  the  article  to  be  false  in  any  material  particular. 
The  facts  are  that  as  managing  director  he  was  cognisant  of  the 
form  of  the  invoice,  which  contains  a  guarantee  of  a  minimnm 
quantity;  that  he  sent  the  letters  of  the  7th  and  lOth 
days  of  February,  1902,  which  letters  do  not  to  my  mind 
go  further  than  indicating  or  proving  the  same  fact — 
namely,  that  he  knew  that  basic  slag  contained  various 
proportions,  and  that  the  proportion  was  uncertain  and 
might  vary  and  have  to  be  ascertained  in  a  particular  way ;  that 
in  the  ordinary  way  of  business  sales  of  basic  slag  would  conie 
under  his  notice^  and  that  invoices  with  a  guarantee  would  not 
be  sent  out  in  the  ordinary  course  without  his  knowledge  ;  but 
there  was  no  evidence  that  he  saw  the  particular  invoice  sent  out 
from  the  London  firm.  The  difficult  question  is  whether  or  not, 
the  invoice  in  this  case  having  filled  in  it  in  ink  *^  38  to  45  per 
cent.,'^  it  is  necessary  that  there  should  be  evidence  of  the  person 
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•charged  haTing  the  sending  out  of  this  particalar  notice,  and  Kostkn 
seeing  it  or  knowing  that  it  contained  that  description  of  these  g 

particalar  goods.  After  great  doubt,  and  a  doubt  which  is  not  oountt 
altogether  removed,  I  come  to  the  conclusion  that  there  was  Council. 
evidence  on  which  this  gentleman  could  be  convicted.     The  Act        TT7 

is  obviously  passed  for  the  protection  of  the  purchasers  of  these        ' 

manures  and  fertilisers  who  will  not  be  able  to  analyse  it  for     F9rHiiamr$ 
themselves,  and  who  in  nine  cases  out  of  ten  will  not  take  any   ^F^^f^ 
4ieps  to   analyse  it,  but  will   use  the  stuff,    and  perhaps  not  y^arraniy^ 
know  whether  it  was  good  or  not.     In  order  to  protect  them   taXe—FalM 
it  is    made    a   statutory    duty   that  an  invoice  shall  be   sent     tnwc«— 
stating  the  name  of  the    article,    whether  it  is  an   artificially  jifJ^I^^TZy 
compounded  article  or  not,  and  what  is  the  least  percentage  of  _«*  OoMwng 
the  phosphates  contained  in  the  article,  and  if  that  is  not  sent  ^m*  p^rm^Ung 
there  is  a  statutory  offence  ;  and  therefore  it  seems  to  me  that  *"?^»*^^ 
the  manager  of  such  a  business  must  know  and  be  taken  to  know  55  ^  57  vut 
that  with  every  parcel  of  articles  or  stuff  sent  out  an  invoice    c  56,  m.  1, 
which  contains  the  statement  of  the  minimum  quantity  must  go        ^*  ^- 
with  it.     Now,  that  being  the  first  duty  of  the  persons  who  carry 
on  this  business,  and  this  gentleman  against  whom  information 
was  laid  being  the    London  manager,  the  second  offence  is  if  he 
<2Buses  or  permits  any  invoice  or  description,  of  the  article  sold  by 
him  to  be  false  in   any  material  particular.      To   be  false  there 
does  not  mean,  if  I  may  use  the  expression,  corruptly  false,  but 
to  be  untrue.     The  difficulty   arises  from  the  words  '*  causes  or 
permits  any  description  of  the  article  to  be  false.''     ''  Causes  '^ 
would  prima  facie  involve  the  man  taking  a  part  in  the  act. 
But  the  Legislature  has  put  in  the  wider  word  ^'  permit.''     Of 
•course  one  has  to  face  the  view  that,  unless  there  are  either 
express  words  or  necessary  implications  for  a  criminal  offence, 
guilty  knowledge  is,  as  a  rule,  necessary.     The  list  of  cases  with 
the  exceptions  are  to  be  found  stated  in  the  judgment  of  my 
brother  Wright  in  the  case  of  Sherraa  v.  De  Rutzen  (72  L.  T. 
Bep.  389;   (1895)  1  Q.  B.  918),  and  we  have  had,  of  course,  to 
•consider  it  with  reference  to  different  sections  of  the  Food  and 
Drugs    Act.      I  have    come  to  the  conclusion  that  the  word 
^'permit"  was  inserted  in  order  to  include  the  case  of  a  false 
•description — a  description  false  in  fact  which  has  been  sent  out 
by  the  permission  of  the  person  whose  goods  are  being  sent  oub 
with  it,  or  who  is  the  manager  of  the  works  from  which  the 
goods  go  out.     I  have  not  dealt  with  perhaps  the  difficulty  I 
iudicated,  that  it  may  be  said  he  did  not  permit  the  description 
to  be  false.     He  did  not  permit  it  in  the  sense  of  allowing  this 
particular  description  to  be  false.     I  think  to  found  an  argu- 
ment upon  the  curious  form  of  that  phrase  in  that  sub-section 
would  be  defeating  the  intention  of  the  Act,  and  I  think  that 
sub-sect.   (6)  was  meant  to  be  a  wide   sub-section,   indicating 
that  the  persons  who  in  the  course  of    their   business   caused 
or  permitted    to  be  sent  out  an    invoice  which   was  in    fact 
false  were  to   be    guilty    of   the    offence   under    sub-sect.  (b). 
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KoBTXN     In  one  sense  it  woald  be  more  satisfactory  if  we  had  a  little 
„      *J:  more   information    ffiven   as   to    what  the   course    of    dealings 

W«8T  SU88«X  J   X        xT_  •  T--    i_     xi_        •  •  J 

County      ^^^  ^^  regard  to  the  way  in  which  the  invoices  were  prepared 

Council,     and  allocated  to  the  particular  goods^  because  the  contract  which 

is  handed  up  to  us  shows  there  are  various  percentages  for  the 

different  kind  of  phosphates^  and  some  different  percentages  of 

F^iUt^n     phosphates  even  coming  from  the  same  place.     But  I  come  to 

and  Feeding  the  conclusion  that  there  was  evidence  upon  which  the  tribunal 

Wamnty'on  ^^^^^  come  to  the  Conclusion  that  the  manager  had  caused  it  or 

sale— False    permitted  it,  and,  with  regard  to  aiding  and  abetting,  it  cannot 

vnvaice--      be  Said  that  he  aided  and  abetted  the  commission  of  it,  but  I 

Nee^TyM  ^^^^^   i*  might  be  suggested  that    he  aided  and  abetted   the 

—  '*  Causing  Causing  of  it  or  that  he  permitted  it.      Whatever  view  be  taken,. 

or  permitting  I  think    it    is    too    narrow    a   construction    of   this  particular 

*Tu«^"--      sub-section    to    say    that  there   must  be  greater  evidence  of 

56  4'  57  Vict,    g'lilty  knowledge  on  the  part  of  the  person  charged  than  is  to 

c.  56,  B8.1,    be  found  in  the  statement  made  as  to  the  part  he  had  to  play  or 

Si  5.        (ji^  pJay-  Therefore  on  all  the  grouuds,  though  with  considerable 

hesitation  on   the   last,    I   think    that   this   appeal   should    be 

dismissed. 

Wills,  J. — I  come  to  the  same  conclusion,  and  I  agree  with 
almost  everything  that  has  fallen  from  my  Lord,  and  so,  with 
regard  to  all  except  the  last  point,  I  do  not  propose  to  add  any- 
thing to  what  he  has  said  on  the  other  points.     I  should  like  to 
add  a  word  or  two  on  this  question  whether  the  offence  under 
sect.  3  has  been  committed  or  not,  because  the  only  respect  in 
which  I  venture  to  differ  from  my  Lord,  and  in  which  I  do  not 
feel  the   same  difficulty,  is   in  dealing  with  that  section,  and 
applying  it  to  the  present  case.     I   entirely  agree   that  it  is 
a  good  sound  principle,  which  I  think  ought  not  to  be  lost  sight 
of  in  construing  legislation  of  this  kind,   that  primci'  facie  an 
offence  against  the  criminal  law  has  not  been  committed  unless 
there  is  what  is  commonly  called  mens  rea.     Perhaps  in  this 
case  it  is  fair  to  say  that  additional  strength  is  given  to  that 
argument  by  the  possibility  of  construing  sect.  1  as  giving  a 
civil  remedy  and  sect.  3  as  giving  a  criminal  remedy,  and  it 
might  be  said  that  there  is  an  ample  simple  remedy  by  giving 
damages  for  a  breach  of  warranty,  and  that  therefore  there  is 
unusual  ground    for    saying  that  with  regard   to  sect.   3  the 
ordinary  principle  should  be  applied  that  you  must  have  mens 
rea  in  order  to  constitute  an  offence  against  the  criminal  law. 
But  then   one   must   remember  that  there  is  a   great  body  of 
modem  legislation  in  which  for  great  public  purposes  and  for 
the  benefit  of  the  community  offences  are  constituted  where  it  is 
clear  from  the  language  or  from  the  necessary  implication  that 
that  doctrine  was  not  intended  to  apply,  and  the  real  question 
that  one  has  to  consider  here  is  whether  the  general  nature  of 
the  Act  and  the  mischief  it  was  intended  to  meet  and  the  other 
provisions  of  the  Act  lead  one  to  the  conclusion  that  it  was  not 
intended  in  this  case  that  the  guilty  mind  should  be  an  ingredient 
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in  the  offence  constituted.     I  cannot  help  thinking  that,  from      Ko&tsn 
the  fact  of  legislation  at  all  haying  been  entered  upon   with  «•       g     » 
regard  to  this  subject,  there  must  have  been  at  the  time  it  was     ooumtt 
passed  a  very  serious  grievance  to  be  dealt  with,  and  one  can     Council. 
appreciate^  I  think,  what  the  nature  of  the  mischief  was.     Both        """7 

fertilisers   and   food   staffs   pass  very   largely  into   the   hands        .' 

of  very   small  people,   to   whom   the   civil  remedy,  especially    FeHilisen 
coupled  with  the  minimising  terms  as  to  damages  which  are  o^f^*ng 
contained  in  this  contract,  is  worthless.     There  are  two  subjects  fp^^^ev  on 
dealt  with — the  fertilising  materials  and  the  feeding  staffs — and    $ala—FaUe 
one  would  think  that  exactly  the  same  mischiefs  would  occur  in     tntwiw— 
respect  to  each  of  those,  and  that  exactly  the  same  principles  ^^^^^^7^ 
would  dictate  the  course  of  the  legislation  and  the  effect  to  be  _«« Cav4^ng 
given  to  it.     With  regard  to  the  feeding  stuffs,  it  is  perfectly  or  perytvittitxg 
clear  that  the  corresponding  offence  does  not  involve  any  kind  ^^f^y^t^ 
of  guilty  knowledge,  because  sub-sect,  (c)  of  sect.  3  (1)  clearly  56  4- 57  Fict. 
constitutes   an   offence   if   in   fact   feeding  stuff  is  sold  which    c.  56, ««.  i, 
contains  any  ingredients  deleterious  to  cattle  or  worthless  for        ^'  ^• 
feeding  purposes   and  not  disclosed   at  the   time  of  the  sale. 
Now,  when  we  deal  with  sub-sect.  (&),  it  is  quite  true  that  the 
language  is  different,  and  I  can  see  why  it  was.     Parliament,  or 
the  draftsman   of   the   Act,  had   been   dealing   first   with    the 
necessity  of  having  an  invoice  delivered  which  should  satisfy 
sect.  1.     That,  I  think,  was  done  in  this  instance,  because  I 
think  that  the  conditions  on  the  back  did  not  qualify  the  guarantee 
that  38  per  cent,  is  a  minimum, but  only  provided  for  minimising 
the  damage  to  the  seller  in  case  he  should  break  the  warranty. 
Then  naturally  enough  the  draftsman,  having  dealt   with  the 
question  of  delivery  of  the  invoice,  in  sub-sect.  3  proceeded 
to  deal  with  the  things  to  be  guarded  against  in  respect  of  the 
phosphates   and   fertilisers   in  language  which   was  applicable 
to   the  invoice  which  was  in   his   mind.     But  it  seems  to   me 
that  it  deals  essentially  with  the  same  class  of  derelictions  with 
regard   to   fertilisers   as  sub-sect,  (c)  deals  with  in   respect  of 
derelictions  with  regard  to  feeding  stuffs.     What  are  the  words  ? 
That  he  commits  the  offence  if  he  permits  any  invoice  of  the 
article  sold  by  him  to  be  false  in  any  material  particular.     Now, 
inasmuch  as  the  thing  which  is  described  by  the  article  as  being 
false  is  an  invoice,  I  cannot  help  thinking  that  '^  false  ^'  means 
a  thing  which  tells  an  untruth,  and  it  does  not  mean  anything 
more  than  that  he  is  not  to  permit  an  invoice  with  any  of  these 
articles  sold  by  him  to  be  untrue  in  any  material  particuLir  to 
the  prejudice  of  the  purchaser.     If  that  is  so,  that  gave   the 
purchaser  neither  a  more  nor  a  less  extensive  remedy  than  the 
purchase  of  the  feeding  stuffs  has  under  the  corresponding  sub- 
sect,  (c),  although  that  is  not  expressed  in  the  same  language. 
I  think  the  words  "  permit  an  invoice  to  be  false  ^'  were  used  for 
the  very  purpose  of  giving?  the  ampler  protection  to   the  pur- 
chaser of  insuring  that  the   persons  who   were  concerned   in 
sending  out  these  invoices  should  take  some  pains  to  ascertain 
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KoBTSK      whether    they    are    true    or   not,    and    that    they  should    not 

g  be  able  to  shelter  themselves  simply  by  saying,  ^'  You  cannot 

CouMTT      show  that  we  did  not  know   that    this  was  perfectly  genuine 

Council,     and    correct.*'       It    has   been    pressed   in   the   coarse   of  the 

rr~         argument   here,    and    in   the    argument    which   was   used    in 

*        the    Court  below,    that    there   was   a    difficulty   on    the    part 

FertiUun     of    the    seller    in     ascertaining     (inasmuch    as    he     did    not 

SriwTT*!—   ™at©  this  product  or  this  artificial  compound)    what  its  exact 

TFammty  on  composition  is.     But  he  is  quite  capable  of  doing  that  for  the 

$aU^Fal9e    purpose  of  estimating  the  price,  because  the  very  contract  with 

jlir^viyie^—     which  we  have  to  deal,  and  which  is  before  us,  contains  three  prices 

NecBu^iyJor  ^^^  *^®  Weduesbury  article^  and  the  percentage  varies  from  30 

— "  Canting  tip  to  38  as  the  minimum.     Inasmuch  as  the  different  prices  are 

or  permitting  jSxed  as  to  their  different  articles,  it  is  quite  plain  that  the  seller 

^^Mu^'*^   had  the  knowledge  which  he  thought  sufficient  to  enable  him  to 

56  4  57  Vict  fi^  the  price,  and  I  think,  that  being  the  case^  it  is  not  at  all 

e.  56,  M.  1,    unreasonable  that  he  should  be  called  upon  to  take  some  little  paina 

^'^'         to  ascertain  that  he  does  not  sell  as  containing  a  minimum  of  38 

that  which  contains  only  a  minimum  of  30  to  31,  because  the 

damages  which  are  recoverable  under  the  other  terms  of  the 

contract — the  terms  indorsed  at  the  back  of  the  contract,  which 

provided  merely  for  a  pro  rata  diminution  of  the  price — are  really 

useless.      This   stuff    being    clearly   liable   to    be   bought   and 

probably   bought   on   the   largest  scale,  taking   the   aggregate 

altogether,  by  smaU  and  poor  people  who  cannot  afford  to  have 

it  analysed  and  would  not  know  what  the  process  was  if  they  did 

require  it,  is  to  my  mind  a  strong  argument  for  saying  that  the 

Act  of  Parliament  really  did  mean  to  give  this  remedy  in  case 

statements  were  untrue  in  point  of  fact.     I  am  further  fortified 

in  that  by  the  fact  that  under  sect.  6,  where  plainly  knowledge 

would  be  reasonably  inferred  as  an  ingredient  to  the  offence, 

there  the  words  ^*  knowingly  and  fraudulently  ''  are  used.     For 

these  reasons  I  think  that  the  magistrate  arrived  at  a  sound  and 

proper  legal  conclusion  in  convicting. 

Channell,  J. — I  am  of  the  same  opinion  as  regards  the  result, 
but  I  am  afraid  I  cannot  agree  as  to  all  the  reasons  that  have 
been  given  for  that  result.  Dealing  with  the  first  point,  as 
to  sending  the  samples  to  the  analyst,  I  entirely  agree.  The 
statute  provides  a  convenient  and  useful  mode  for  ascertaining  the 
quality  of  the  article,  and  it  ought,  as  a  general  rule,  to  be 
observed.  Proof  of  deficiency  in  quality  should  be  given  in  a 
way  provided  by  the  Act,  but  if  you  can  prove  it  to  the  satisfac* 
tion  of  the  tribunal  otherwise,  you  are  entitled  to  do  so,  although 
certainly  the  best  way  of  doing  it  is  to  adopt  the  machinery 
provided  by  the  Act,  and  certainly  if  you  want  to  put  in  an 
analysis  and  not  the  sworn  testimony  you  must  follow  accurately 
the  procedure  of  the  Act.  Now,  the  next  question  that  arises, 
and  it  perhaps  only  arises  incidentally,  as  my  Lord  has  pointed 
out,  is  as  to  whether  or  not  this  particular  invoice  was  a  com- 
pliance with  the  1st  section  of  this  Act  of  Parliament.     I  think 
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that  if  the  true  constraction  of  the  invoice  was,  ''  Although  I  Kortbw 
state  the  minimum  percentage  is  38  per  cent.^  I  tell  yon  also  that  ^• 

1  do  not  know  whether  that  is  the  percentage  or  not^  and  I  oountt 
cannot  ascertain  it^  and  if  it  is  not  I  do  not  make  any  warranty  Council. 
aboat  it,  but  there  shall  be  a  pecuniary  allowance/^  I  think  that  ~ 

if  that  were  the  true  construction  of  the  invoice  it  would  not  be         ; 

a  compliance  with  sect.  1  of  the  Act.     Qut  there  is  considerable    Fertilisers 
doubt,  when  you  look  at  the  invoice  as  a  whole,  whether  or  not  «**<*  Feeding 
it  means  that  and  whether  there  is  not  a  guarantee  on  the  invoice  ^g^^^^ty  ^^ 
itself  that  the  percentage  is  38  with  an  agreed  mode  of  ascer-    gaU—FaXse 
taining  the  damages  for  the  breach  of  warranty  if  there  is  a     inwMj«— 
breach  of  warranty.     If  it  is  the  latter  it  is  a  compliance  with  j^^^^^f**^ 
sect.  1.     But  the  difficult  question  in  this  case  is  as  to  the  con-   —.'*  Causing 
struction  of   sect.  3,  and  especially  clause   (6)   of  sect.  3.     In  orpermttKny 
reference  to  that,  I  cannot  agree  that  mens  rea  is  not  a  con-   ^^wwe  to^b« 
stituent  element  of  the  offence.     I  think  it  is.     Such  Questions  5^  ^  57  yi^t^ 
always  depend  upon  the  language  used  in  the  Act.     Ox  course,    c.  56,  ss.  1, 
in  considering  the  language  you  consider  also  the  object  and        ^*  ^' 
possible  intention  of  the  Legislature.     To  my  mind  it  is  impos- 
sible without  contradiction  in  language  to  say  that  a  man  can  be 
convicted  of  permitting  the  invoice  to  be  false  if  he  believes  it  to 
be  true,  and,  if  that  is  sound,  then  mens  rea  is  an  element  of  this 
offence.     I  think  if  you  look  at  the  whole  of  this  section,  com- 
paring (a)  and  (b),  that  the  language  necessarily  involves  as  to 
sab-sect,  (b)  that  mens  rea  is  an  element  of  the  offence.     The 
first  clause  (a)  is  "  fails  without  reasonable  excuse  '^  to  comply 
with  the  provisions  of  the  Act  of  Parliament  about  delivering 
the  invoice.     If  a  reasonable  excuse  could  be  admitted  for  that, 
why  should  it  not  be  admitted  for  the  next  ?     But  the  words  are 
not  there.     The  reason  the  words  are  not  there  is  because  they 
would  make  the  whole  thing  perfect  nonsense.     How  could  the 
Legislature  or  anybody  else  say  if  a  man  permits  a  thing  to  be 
fal9e  without  reasonable  oxcuse  ?     It  would  be  a  contradiction 
in  terms,  and  that  is  because  a  man  cannot  permit  a  thing  to  be 
false  if  he  believes  it  to  be  true.     So  that  I  personally  think  that 
in  this  clause  mens  rea  is  an  element  of  the  offence.     But  then  the 
Act  of  Parliament,  taking  it   as  a  whole  and  sects.    1   and  3 
together,  undoubtedly  puts  an  obligation  upon  the  seller  of  this 
kind  of  article  to  see  that  his  statements  are  correct,  and  I 
concur  in  this  judgment  because  T  think  there  was  evidence  upon 
which  the  magistrate  could  find,  and  I  suppose  he  means  to  find, 
that  in  stating  in  this  invoice  a  minimum  percentage  without 
taking  any  steps  whatever  to  ascertain  whether  it  was  true  or 
not,  and  it  was  in  fact  untrue,  consequently  it  seems  to  me  that 
in  the  reasonable  sense  of  the  words  he  can  be  said  to  have  per- 
mitted it  to  be  false.     That  is  because  he  carried  on  his  business 
in  such  a  way  that  the  invoice  was  sent  out  with  a  statement  that 
in  fact  was  incorrect.     He  took  no  steps  whatever  to  ascertain 
whether  or  not  in  the  particular  parcel  of  goods  to  which  that 
invoice  was  to  be  applied  there  was  or  was  not  this  percentage* 
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KoRTEN      Upon  that  view  of  the  case  we  cannot  interfere  with  the  deciBion 
W«8T  SuBBBx  ^^  *^®  magistrate.     I  agree  with  the  other  members  of  the  Court 
County      ^  saying  the  appeal  ought  to  be  dismissed. 
Council.  Judgment  accordingly. 

Solicitors :  Harries,  Wilkinson,  and  Raikes ;  Nicholson,  Patter- 
son, and  Freeland, 


1903. 


Pertilieers 

and  Feeding                                                      ' 
Stuffs  Aet-^ 
Warranty  on 
eale — False  

invoice — 

Analysis — 
Necessity  for 
— "  Causing 
or  permitting 

invoice  to  he  COURT    OP    APPEAL. 

false  •'— 

SQ  f  57  Vict.  ^p^ii  e  and  7,  1903. 

iC.  56,  ss.  1,  JT  ^ 

^»  ^-  (Before  Collins,  M.R.,  Bomer  and  Cozens-Hardy,  L.JJ.) 

Carr  V,  Anderson,  (a) 

APPEAL    prom    the    CHANCERY    DIVISION. 

Convict — Property — Sale  of — Administrator  appointed  by  th^ 
Crown— Forfeiture  Act,  1870  (33  Sr  34  Vict.  c.  23),  ss.  12, 
17,  18. 

Upon  the  true  construction  of  the  Forfeiture  Act,  1870,  the 
administrator  of  a  convict's  property  may  dispose  of  the  sanie 
at  his  discretion  and  without  regard  to  whether  any  money  is 
wanted  or  not,  and  his  ajction  in  so  doing  ca^tnot  he  queationed, 
provided  only  that  he  eonercises  his  discretion,  and  that  he  ads 
bon&  fide. 

Decision  of  Buckley,  J.  (87  L.  T,  Rep.  440)  afjlrmed, 

JOHN  CARR  was,  on  the  22nd  day  of  July,  1895,  convicted 
of  felony  at  the  Central  Criminal  Court,  London,  and  was 
sentenced  to  six  years^  penal  servitude. 

Upon  such  conviction  Sir  Robert  Anderson,  the  Assistant 
Commissioner  of  the  Criminal  Investigation  Department  nt 
Scotland  Yard  was  appointed  by  the  Crown  administrator  of  the 
convict's  property,  and  the  custody  and  management  thereof 
was  committed  to  him  under  sect.  9  of  the  Forfeiture  Act,  1870. 

The  convict  was  possessed  of  some  real  estate  and  of  consider- 
able personal  property,  consisting  of  moneys,  stocks,  shares, 
bonds,  jewellery,  and  personal  efiEects,  all  of  which  were  taken 
possession  of  by  the  administrator. 

Some  of  the  bonds,  found  to  be  stolen  property,  were  restored 
to  the  rightful  owners  thereof. 

The  real  estate  was  managed  by  solicitors  nominated  by  the 
plaiutiff. 

(a)  Reported  by  E.  A.  Scratcblbt,  Esq.,  Barriater-at-Law. 
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The  personal  estate^  including  the  jewellery  and  220  shares  of       Cabr 

100  dollars  each  in  the  Louisville  and  Nashville  Railroad  Com-  ^      ^- 

pany,  was  sold.  

Part  of  the   proceeds   of  the  sale  was  invested  in  Metro-        1903. 
politan  Two  and  a  Half  per  Cent,  stocky  and  some  cash  remained     _,  TT 

unmvested.  Act,  mo- 

The    administrator,   out   of   the  proceeds   of   sale,  paid  the  Property  of 

costs  of  the  prosecution,  which  the  convict  had  been  ordered  to  f^^—BaU 

*«'  *  ,  ,  of  ndtniniS' 

The  convict  was  released  on  ticket  of  leave  early  in  1900,  and      /mtor— 
thereupon  applied  for  an  account  of  his  property,  which  was  ^^  #  ^^  ^'^^' 
refused  on  the  ground  that  the  sentence  had  not  expired.  ^'  ^A'  '{g 

Subsequently  the  administrator  wrote  to  the  convict^s  solicitors 
that  he  had  no  bonds  in  his  possession  belonging  to  the  plaintiff, 
and,  after  some  further  correspondence,  this  action  was  com- 
menced against  the  administrator,  and  his  successor  in  ofBce, 
Mr.  E.  B.  Henry,  asking  for  accounts  of  the  property  received 
and  the  payments  made,  and  for  delivery  up  and  damages  for 
wrongful  conversion. 

In  the  course  of  the  action  the  defendants,  in  compliance  with 
an  order  of  the  Court  of  Appeal  (102  L.  T.  214),  delivered  an 
account,  from  which  it  appeared  that  a  sum  of  stock  and  some 
uninvested  cash,  amounting  to  over  8000Z.,  were  in  the  hands  of 
the  police  authorities,  together  with  certain  of  the  bonds,  which 
were  admitted  to  be  the  bond  fide  property  of  the  convict. 

It  subsequently  transpired  that  the  200  shares  in  the  Louis- 
ville and  Nashville  Railroad  Company  had  not  been  realised 
in  the  ordinary  way  upon  the  Stock  Exchange,  but  that  one  of 
the  defendant's  subordinate  officers,  having  received  instructions 
to  sell,  took  the  share  certificates  to  a  money-changer. 

The  evidence  showed  that  the  defendant,  Sir  Robert  Anderson, 
had  given  personal  attention  to  the  matter,  and  had  acted  under 
the  advice  of  experts,  thoagh  the  sale  was  carried  out  by  the 
sabordinate  officer. 

The  officer  in  question  was  dead,  and  upon  the  evidence  the 
Conrt  was  unable  to  come  to  any  definite  conclusion  as  to  whether 
any  sale  upon  the  Stock  Exchange  ever  took  place. 

The  money-changer  had  accounted  for  the  shares  at  a  little 
below  the  then  market  value,  and  charged  a  commission  in 
addition  to  the  ordinary  brokers'  commission. 

The  jewellery  had,  it  was  stated,  been  sold  at  an  undervalue. 
The  evidence  showed  that  the  jewellery  had  been  sold  in  accord- 
ance with  the  practice  at  Scotland  Yard,  that  the  effects  of 
convicts  of  small  value  should  be  realised  at  once,  without  any 
special  direction  from  the.  administrator. 

By  the  Forfeiture  Act,  1870,  it  is  enacted  as  follows  : 

Soet  12.  The  administrator  shall  have  absolute  power  to  let,   mortgage,  tell 
convey,  and  transfer,  any  part  of  snch  property  as  to  him  shall  seem  fit. 

SeeL  17.  The  several  powers  hereinbefore  given  to  the  said  administrator  or  any 
of  them,  may  be  exercised    by  him  in  Auch  order  and  course,   as  to  priority  of 

VOt.  X^.  4S    K 


418  CRIMINAL   L\W   CASES. 

Cabb  payments  or  otherwise  aa  be  shall  think  fit;  and  all  contracts  of  letting  or  sale,  mort- 

V.  g<^OBi  conTeyanoes,  or  transfers  of  property  bond  fide  made  by  the  said  administrator 

Andbbbon.  under  the  powers  of  this  Act,  and  all  payments  or  deliveries  oyer  of  property  bondk 

fide  made  by  or  under  the  authority  of  the  said  administrator  for  any  of  the  purposes 

1903.  hereinbefore   mentioned,   shall  be  binding;    and    the  propriety  thereof,  and   the 

sufficiency  of  the  grounds  on  which  the  said  administrator  may  have  exercised  his 

Forfeiture  judgment  or  discretion  in  respect  thereof,  shall  not  be  in  any  manner  called  in  question 

j^^l  |g7() by  such  convict,  or  by  any  person  claiming  an  interest  in  such  property  by  Tirtue  of 

Fronerly  of    ***»>  -^°*- 

fplQYi Sale        ^^^  ^^*  Subject  to  the  powera  and  provisions  hereinbefore  contained,  all  such 

Oiscretwn  P^^P^^^J  ^^^  the  income  thereof  shall  be  preserved  and  held  in  trust  by  the  stid 

of  adminiS'    ftdi^iniBtrator,  and  the  income  thereof  may,  if  and  when  the  said  administrator  shall 

trator think  proper,  be  invested  and  accumulated  in  such  securities  as  he  shall  from  time  to 

33  if  34  Viet,   ^^^  think  fit,  for  the  use  and  benefit  of  the  said  convict    .    .     .    and  the  same,  and 
c  ^  88  12*   ^^^  possession,  administration,   and  management    thereof,  shall   revert  in  and  be 
17*  18     '    ^B^^i"^^  ^  such  convict  upon  his  ceasing  to  be  subject  to  the  operation  of  this  Act 
'      *        ...     and  all  the  powers  and  authorities  by  this  Act  given  to  the  said  adminis- 
trator shall  from  thenceforth  cease  and  determine,  except  so  far  as  the  continuance 
thereof  may  be  necessary  for  the  care  and  preservation  of  such  property  or  any  part 
thereof,  until  the  same  shall  be  claimed  by  some  person  lawfully  entitled  thereto,  or 
for  obtaining  payment  out  of  such  property,  or  of    the  prooeeds  thereof,  of  anj 
liabilities,  or  any  costs,  charges,  or  expenses  for  which  provision  is  made  by  this  Act ; 
for  which  purpose  such  powers  and  authorities  shall  continue  to  be  in  force  until 
possession  of  such  property  shall  be  deliyered  up  by  the  said  administrator  to  some 
person  being  or  claiming  to  be  entitled  thereto. 

It  was  contended  on  the  plaiutiJFs  behalf  that  the  shares  onght 
not  to  have  been  sold  at  all^  because  the  proceeds  of  their  sale 
were  not  needed  to  pay  the  costs  of  the  prosecation ;  and  the 
plaintiff  claimed  damages  because  the  shares  had  since  greatly 
risen  in  value. 

On  the  28th  and  29th  days  of  October^  1902^  the  action  came 
on  for  trial  before  Buckley^  J.^  when  his  Lordship  decided  (87 
L.  T.  Rep.  440)  that,  under  sect,  12  of  the  Forfeiture  Act,  1870, 
the  administrator  had  an  absolute  power  to  sell  the  whole  or  any 
part  of  the  convict's  property  as  should  seem  fit  to  him ;  and 
that  this  power  was  not  limited  by  sect.  17  to  selling  for  the 
purpose  of  paying  the  convict's  debts  and  the  costs  of  his  prosecu- 
tion, though,  of  course,  the  sale  must  be  made  bond  fide  and  in 
the  exercise  of  care  and  judgment ;  and  a  bona  fide  sale  of 
jewellery,  in  accordance  with  the  practice,  without  any  special 
direction  of  the  administrator,  could  not  afterwards  be  questioned. 
His  Lordship  accordingly  decided  that  the  plaintiff  was  not 
entitled  to  any  damages  in  respect  of  the  conversion  of  his  pro- 
perty, and  only  ordered  that  the  plain tifiPs  property  should  be 
delivered  up  to  him. 

From  that  decision  the  plaintiff  now  appealed. 

Asthv/ryj  K.C.  and  Montague  R.  Emanuel  for  the  appellant. — 
The  power  to  sell  a  convict's  property  given  by  sect.  12  of  the 
Forfeiture  Act,  1870,  is  qualified  by  sect.  17.  The  sale  must  be 
made  bond  fide  and  for  the  purposes  thereinbefore  mentioned — - 
viz.,  for  the  purposes  referred  to  in  the  earlier  sections  of  the 
Act.  The  administrator  had,  therefore,  no  right  to  sell  the 
shares  in  the  Louisville  and  Nashville  Bailroad  Company  and 
the  jewellery ;  at  any  rate,  not  to  sell  more  than  was  sufficient  to 
defray  the  costs  of  the  prosecution,  which  the  Qonvict  had  b^en 
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ordered  to  pay.     A  sale  of  property  which  it  is  not  necessary  to       Cabb 
sell  cannot  be  a  bond  fide  sale.    As  to  the  shares^  the  sale  was  not    a^^^' 

carried  ont  on  the  Stock  Exchange  in  the  usual  manner,  but  through        

a  money-changer.     That  was  altogether  irregular.     The  shares        1903. 
were  sold  below  the  lowest  market  price  of  the  day,  and  a  double     «lJ7^ 
commission  was  paid,  for  which  the  appellant  ought  certainly  not  ^^^^  i87o^ 
to  be  charged.     The  administrator  is  responsible  for  the  act  of   Property  of 
the  officer  by  whom  the  sale  was  effected,  and  he  is  liable  to  the  ^^^V^ff-^ 
appellant  in  damages.     As  to  the  jewellery,  it  was  sold  at  a  ^j  admir^ 
great  undervalue  and  in  an  improper  way  and  without  the  exer-      trator— 
cise  of  due  care.     The  reason  given  for  the  sale  of  the  jewellery  38  4-  34  Viet, 
that  it  is  the  established  practice  at  Scotland  Yard  to  sell  all   ^'  ^^^  ^g    ' 
such  articles  because  it  is  inconyenient  to  keep  them  for  want  of 
space  in  the  warehouse,  is  not  a  satisfactory  reason,  and  the  loss 
to  the  appellant  should  be  made  good  by  the  administrator. 

Birrell,  K.C.  and  T.  T.  Methold,  for  the  respondents,  were  not 
called  upon  to  argue. 

Collins,  M.B. — ^I  am  of  opinion  that  the  decision  of  Buckley,  J. 
was  perfectly  right.  He  had  an  opportunity  of  hearing  and 
seeing  Sir  Robert  Anderson,  and  he  has  come  to  the  conclusion 
that  what  Sir  Robert  Anderson  did  he  did  with  perfect  bona 
fides.  He  has  carefully  considered  the  different  allegations 
made,  and  he  has  discussed  the  question  of  the  jewellery,  which 
gave  probably  more  ground  for  discussion  than  the  other  part  of 
the  case.  But  he  has  come  to  the  conclusion  that  there  being  a 
well  established  practice  in  the  oflBce  known  to  Sir  Robert 
Anderson,  the  fact  that  he  did  not  interfere  to  stop  it  was  an 
exercise  of  his  discretion  that  the  ordinary  course  should  be 
adopted  in  that  case.  And  it  seems  to  me  not  unreasonable 
that  that  should  be  the  prima  facie  course  which  would  be  taken 
with  reference  to  such  things  as  jewellery  found  in  the  possession 
of  a  convicted  person.  I  think  that  the  mere  fact  that  Sir 
Robert  Anderson  did  not  intervene  does  not  negative  exercise 
of  discretion.  He  knew  the  practice  and  thought  it  a  reasonable 
one  and  allowed  it  to  be  followed  out  in  that  particular  case. 
With  respect  to  the  shares,  I  agree  with  all  that  Buckley,  J.  has 
said,  and  I  think  that  it  would  be  a  waste  of  time  to  repeat  the 
grounds,  which  are  my  grounds  as  well  as  those  of  Buckley,  J. 
I  think,  therefore,  that  this  appeal  must  be  dismissed,  and 
dismissed  with  costs. 

RoKSB,  L.J. — I  agree,  and  I  only  add  that  with  regard  to  the 
jewellery  I  am  satisfied  that  Sir  Robert  Anderson  did  know 
of  the  sale,  and  that  in  a  sense  he  directed  it  and  exercised  a 
certain  amount  of  discretion  in  the  matter.  I  should  like  to  add 
this  to  what  Buckley,  J.  has  said.  It  is  alleged  that  there  is  a 
practice  at  Scotland  Yard  by  which  all  convicts'  property  is  sold 
without  regard  to  whether  it  is  desirable  in  the  interests  of  those 
entitled  to  the  property  that  such  sale  should  take  place  or  not. 
All  I  can  say  is  that,  if  there  be  such  a  practice,  it  is  an  improper 
one,  and  the  sooner  it  is  depar^f^d  from  the  better.     And    I 
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Cabb  farther  saj  that  if  any  administrator  is  proved  to  have  taken  no 

And  ^  pains  whatever  with  regard  to  the  sale,  exercised  no  discretion 

'  in  the  matter  of  the  sale,  bat  allowed  some  practice  in  the  office 

1903.  to  caase  a  sale  of  a  part  of  a  convict^s  property  without  any  real 

_,  TTT"  discretion  being  exercised  on  the  part  of  the  administrator  and  a 

Act,  1870^  ^oss  thereby  ensues  to  the  convict's  estate,  the  administrator  will 

Property  of  probably  find  that  he  will  be  made  responsible  in  this  Court  for 

of  odmin^?  Cozens-Haedy,  L.J. — I  agree.  The  matter  seems  to  me  really 
irator^  to  turn  upon  sects.  12  and  17  of  the  Forfeiture  Act,  1870. 
^3^34,  Vict.  Sect.  12  gives  the  administrator  an  absolute  power  to  sell  any 
*^  17  Ys.  '  P^^^  ^^  such  property  as  to  him  shall  seem  fit.  That  seems  to 
me  to  import  that  he  must  exercise  some  discretion  and  take 
some  care  in  the  matter.  But  as  long  as  he  does  that  the  pro- 
visions of  sect.  17  apply,  and  any  contract  of  sale  falling  within 
sect.  12  is  binding  and  cannot  be  in  any  way  impeached  by  the 
convict  when  he  is  discharged.  Sect.  18  merely  provides  that 
when  the  convict  is  released  the  administrator  shall  hand  over 
any  property  remaining  undisposed  of  and  any  investments  or 
money  representing  property  disposed  of.  As  to  the  shares  in 
the  Louisville  and  Nashville  Railroad  Company,  I  do  not  think 
it  necessary  to  add  anything  to  what  has  been  said  by  Buckley,  J. 
It  is  to  my  mind  quite  plain  that  Sir  Bobert  Anderson  did  authorise 
the  sale;  and  that  he  was  entitled  to  say,  as  against  the  man  who 
had  represented  that  he  had  sold  on  the  Stock  Exchange,  that 
there  was  a  sale.  The  purchase  money  was  received;  the 
transaction  was  perfectly  bond  fide,  and  I   see  no  ground  for 

questioning  it.  a         7  ,-      .      7 

^  ^  Appeal  dismused. 

Solicitors  for  the  appellant,  Emanuel,  Rounds  and  Nathan. 
Solicitors  for  the  respondent,  Wontner  and  Sons. 
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Thursday,  March  26,  1903. 

(Before  Lord  Alverstone,  C.J.,  Wills  and  Channell,  JJ.) 

Boots  Cash  Chemists  (Southern)  Limited  (apps.)  v.   Cowling 

(resp.).  (a). 

Sale  of  Food  and  Drugs  Act,  1 875 — Adulteration — Liniment  of 
soap — Evidence — Article  not  in  accordance  with  prescription  in 
British    Pharmacopoeia  —  Evidence   of  commercial    standard 

(a)  Reported  by  W<  W.  0»s,  Esq.,  Barrister.it  Law. 
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different  from   Pharmacopoeia  —  Admissibility  of    evidence —  Boots  Cash 

38  4-  39  Vict.  c.  63,  S.  6.  Chemists 

^  '  (Southbsn) 

In  a  prosecution  unde7'  sect,  6  of  the  Sale  of  Food  and  Drugs  Act,      Limited 
1875,  for  selling  to  the  prejudice  of  the  purchaser  an  article    cowlino. 

which  is  not  of  the    nature,    substance,  and    quality  of    the        

article   demanded,  upon  the  ground    that    the    article,    being        ^^* 
one  mentioned  in  the  British  Pharmacopoeia,  is  not  in  accord-  g^^  ^j  p^^ 
ance  with   the    prescription   in    the    Pharmacopoeia,    evidence    and  Drugs 
tendered  for  the  defendant  is  admissible  to  show  that  there  is  a   f?^*,^^^?7~ 
commercial  standard  of  the  article  different  from  that  prescribed  ^i^niment  of 
by  the  British  Pharmacopoeia.  soap — 

Dickins  v.  Eanderson  (84  L.  T.  Rep.  204 ;  (1901)  1  K.  B.  437)    BvxdefM4^ 
-^Vloined.  ^f^J^J^i, 

CASE  stated  by  the  metropolitan  police  magistrate  sitting  at      p^^J^. 
Clerkenwell   Police-court    in    pursuance    of  a  mandamus     eopcna— 
directed  to  him  to  state  a  case.  Commercial 

An  information  was  preferred  by  Cowling,  the  respondent,  on  o^^^y^^t 
behalf  of  the  metropolitan  borough  of  Isliugton,  against  Boots  e.  63,  s.  6. 
Cash  Chemists  (Southern)  Limited  (the  appellants),  under  sect.  6 
of  the  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63), 
charging  that  the  appellants  did  by  their  seryant  A.  E. 
Spreckley,  on  the  22n(i  day  of  August,  1901,  at  167,  Upper- 
street,  Islington,  sell  to  the  agent  of  the  respondent  to  the  pre- 
judice of  the  purchaser  liniment  of  soap  which  was  not  of  the 
nature,  substance,  and  quality  of  the  article — namely,  liniment  of 
soap — demanded  by  the  purchaser,  the  article  so  sold  containing 
methylated  alcohol,  which  had  been  substituted  for  the  alcohol 
{spirttus  rectificatus)  of  the  Pharmacopoeia,  contrary  to  the  Sale 
of  Food  and  Drugs  Acts. 

This  information  was  duly  heard  by  the  magistrate,  who  on 
tlieSOth  day  of  November,  190],  convicted  the  appellants,  and 
adjudged  that  they  should  pay  a  penalty  of  20Z.  and  lOZ.  10.v. 
costs. 

The  appellants  were  a  limited  company  incorporated  under  the 
Companies  Acts,  having  their  registered  oflBce  in  Nottingham, 
and  the  respondent  was  an  inspector  of  nuisances  of  the  metro- 
politan borough  of  Islington. 

On  the  22nd  day  of  August,  1901,  an  agent  for  and  by  the 
direction  of  the  respondent  went  to  a  chemist's  shop  at  167, 
Upper-street,  Islington,  and  purchased  for  the  respondent  6oz. 
of  liniment  of  soap. 

The  purchaser  on  going  into  the  shop  asked  for  6oz.  of  soup 
liniment,  and  was  handed  6oz.  of  liniment  of  soap  in  a  bottle  by 
one  Spreckley,  a  qualified  chemist,  who  was  then  the  manager  of 
the  business  carried  on  at  167,  Upper-street,  and  the  purchaser 
paid  to  Spreckley  the  sum  of  4id.  for  the  liniment. 

The  liniment  was  purchased  for  the  purpose  of  analysis,  and 
the  public  analyst  certified  that  the  sample  of  liniment  of  soap 
received  by  him  contained  the  percentage  of  f  oreigu  ingredients 
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Boots  Casb  as  ander-*-namely^  50  per  cent,  of  methylated  alcohol ;  that  the 

rSf***^*^^    preparation  should  contain  soft  soap,  camphor,  oil  of  rosemary, 

LiKiT«>     a'lcohol,  and  distilled  water ;    that  methylated  alcohol  had  heea 

V.  substituted  for  the  alcohol  {spiritua  rectijicatus)  of  the  Pharma- 

CowLiNG.    copoeia,  and  that  no  change  had  taken  place  in  the  constitution 

J9Q2.        of  the  article  that  would  interfere  with  the  analysis. 

—  Evidence  on  behalf  of  the  appellants  was  tendered  to  prove 

BaU  of  Food  ^}^q^^  there   was  a   commercial   standard  for  liniment   of    soap 

Act,  1875—   diflferent  from  that  prescribed  by  the  British  Pharmacoposia. 

Adulteration      The  magistrate  refused  to  receive  the  evidence  so  tendered,  as 

—X/inimene  o/ }ie  considered  that  it  was  inadmissible  against  the  respondent, 

^,^|J2|^__    having  regard  to   the  case  of  Dickins  v.  Banderson  (84  L.  T. 

AHicienot    Rep.  204;   (1901)  1  K.  B.  437),  and  he  convicted  the  appellants 

as  preaeribed  of  the  ofEence  charged,  and  ordered  them  to  pay  a  penalty  of  20L 

byBHtish     ^^^  iQi    10^.  costs. 

copmia—  The  question  for  the  opinion  of  the  Court  was  whether  the 
Commercial  magistrate  was  right  in  refusing  to  receive  the  evidence  tendered 
Ji^2^^i   on  behalf  of  the  appellants  to  prove  that  there  was  a  commercial 

c.  63  ».  e!    standard  for  liniment  of  soap  different  from  that  prescribed  by 
the  British  Pharmacopoeia. 

If  the  Court  should  be  of  opinion  that  the  magistrate  was 
wrong  in  refusing  to  receive  evidence  to  prove  that  there  was  a 
commercial  standard  for  liniment  of  soap  different  from  that 
prescribed  in  the  British  Pharmacopcdia,  then  the  case  was  to  be 
remitted  to  the  magistrate  with  the  opinion  of  the  Court  thereon. 
[There  was  also  a  question  as  to  whether  upon  the  facts  and  the 
documents  in  evidence  there  was  a  sale  by  the  appellants  to  the 
respondent.] 

Asquiihy  K.C.  {Macmorran,  K.C.  and  Bonsey  with  him)  for 
the  appellants. — ^The  magistrate  was  wrong  in  refusing  to  receive 
the  evidence  tendered  By  the  appellants  for  the  purpose  of 
showing  that  there  was  a  commercial  standard  of  this  article 
different  from  that  in  the  Pharmacopoeia.  He  has  gone  too 
far  in  rejecting  the  evidence,  and,  whatever  the  effect  of  it 
when  admitted  may  be,  he  clearly  ought  to  have  admitted  it. 
It  was  never  intended  in  the  judgment  of  Phillimore,  J.  in 
Dickins  v.  Banderson  (84  L.  T.  Kep.  204;  (1901)  1  K.  B.  437) 
to  lay  down  as  a  general  rule  that  such  evidence  should  never 
be  received.  The  magistrate  has  misconceived  the  meaning  of 
the  judgment  in  that  case,  and  has  placed  too  wide  a  construction 
upon  it.  What  the  magistrate  here  has  done  is  to  say  that  he 
will  not  allow  the  defendant  in  a  prosecution  of  this  kind  to 
give  evidence  to  show  that  the  article  asked  for  is  different  from 
that  named  in  the  British  Pharmacopoeia.  That  is  not  supported 
by  the  judgment  of  Phillimore,  J.  On  the  contrary,  that  learned 
judge  seems  to  contemplate  the  possibility  of  such  evidence 
being  given.  He  says  :  '^  But  he  '^  (the  appellant  in  that  case) 
'^  failed  altogether  to  prove  that  there  was  any  commercial 
standard  for  this  article  different  from  that  of  the  Pharmacopoeia. 
He  did  not  even  attempt  to  prove  it.     What  he  attempted  to 
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prove  was  that  there  were   two  commercial  standards  of  wide  Boots  Cash 
difference — a  thing  in  itself  unreasonable — while  he  stated  that    Chbmists 
he  kept  both  standards  in  his  shop  and  sold  according  to  one     Limitbd 
standard  or  the  other  according  as  the  customer  brought  or  did  not  v. 

bring  a  prescription  from  a  medical  man/'     So  far  from  showing    Cowling. 
that  such  evidence  ought  to  be  excluded^  it  shows  that  it  oaght  to        i^, 

be  admitted^  because  the  learned  judge  speaks  of  the  appellant        

in  that  case  having  failed  to  prove  that  there  was  a  commercial  or  ^*^  <*/  ^^^^ 
second  standard.     That  clearly  shows  that  in  the  opinion  of  the  2^\%l^ 
Court  in  that  case  if  such  evidence  had  been  tendered  it  would^  Adulteration 
and  ought   to,  have   been   admitted.     This  is  an  article  com-  —Lvaimsnt  of 
pounded  in  two  ways,  and  if  the  purchaser  wants  to   get   it   ^^^^_^ 
according  to  the  formula  in  the  Pharmacopoeia  he  should  so  ask    AriicU  not 
for  it.     [He  also  referred  to  Part  2   of   the  Spirits  Act,  1880  as  prescribed 
(43&  44  Vict.  c.  24),  dealing  with  methylated  spirits,  s.  120.]         %^^^ 
Danckwerts,  K.C.  {Newton  Crane  and  Courthope-Munroe  with     eopafia— 
him)  for  the  respondent. — If  a  person  goes  into  a  chemist's  shop   Commercial 
and  asks  for  a  drug  named  in  the  British  Pharmacopoeia,  he  is  Jl^^^v^t 
entitled  to  get  it  as  in  the  Pharmacopoeia.     By  sect.  15  of  the    c  63  »  6*^ 
Pharmacy  Act,  1868  (31  &  32  Vict.  c.  121),  any  person  ''  who      *     '  '   * 
shall  compound  any  medicines   of  the   British   Pharmacopoeia 
except  according  to  the  formulas  of  the  said  Pharmacopoeia  shall 
for  every  such  offence  be  liable  to  pay  a  penalty  or  sum  of  five 
pounds.'^  It  is  unlawful  to  compound  it  otherwise  than  according 
to   the   Pharmacopoeia.      Therefore   when  a  person  goes  to   a 
druggist's  shop  and  asks  for  a  drug  which  is  in  the  Pharma- 
copoeia, he  must  be  taken  to  be  asking  for  a  drug  which  can 
be  lawfully  compounded  ;  and  he  is  entitled  to  get  a  thing  which 
can  be  lawfully  compounded  ;  and  if  the  article  or  drug  so  sold  is 
not  according  to  the  formulas  in  the  Pharmacopoeia,  the  seller  may 
be  convicted  under  this  section   (sect.  6):  {White  v.  By  water, 
19   Q.  B.  Div.  582;   Dickins  v.   Banderson  {ubi  8up.).      The 
magistrate  properly  rejected    the  evidence  tendered,  as  it  was 
evidence  to  show  that  there  was  another  standard  than  that  in 
the  Phamacopoeia ;  in  other  words,  that  many  persons  were  in 
the  habit  of  committing  a   criminal  offence  in  compounding 
a   drug  not  according  to  the  formulas  of  the  Pharmacopoeia. 
Phillimore,   J.,   in  delivering    the    judgment  of   the    Court   in 
iHcldns  V.  Banderson  {uhi  sup.),  said:    ^^The  cases  of   White 
V.  Bywater  {ubi  sup.)  and  Beardsley  v.  Walton  (82  L.  T.  Rep. 
119;    (1900)    2   Q.   B.  1)    almost,  if   not   quite,   conclude   the 
matter.     .     .     .     They  establish,  and  we  should  have  thought 
without   their   assistance,   that   if  a   drug  is   to   be   found   in 
the  Pharmacopoeia,  and  if  that   drug  is  asked  for,  that   drug 
mast  be  supplied  ;  and  that,  if  it  is  not  sold  with  the  ingredients 
and  in  the  proportions  prescribed  by  the  Pharmacopoeia,  there  is 
at  least  prima  facie  evidence  that  what  is  sold  is  not  of  the 
natnre,   substance,   and  quality  which   was  demanded.^'      The 
evidence  that  was  tendered  here  was  to  show  that  the  article  as 
compounded  according  to  the  Pharmacopoeia  was  different  from 
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Boots  Cash  the  article  compounded  for  commercial  pnrposes.    That  evidence 
Chbmists    ^yas   clearly  inadmissible,  and  the  magistrate  was  right  in  so 
L^^BD     holding. 

V,  Bonsey  in  reply. 

Cowling.        Lord  Alvbrstone,  C.J. — [His  Lordship  having  held  that  it 
2903         ^^s  open  to  the  magistrate  to  come  to  the  conclusion  that  there 
— .'        was  a  sale  by  the  appellants,  proceeded :]  With  regard  to  the 
8aU  of  Pood  other  part  of  the  case,  we  think  it  bettor  that  the  case  should 
Act^Th^   go  back  for  the   magistrate  to   receive  such  evidence  as    was 
Adulteration  tendered.     We  express  no  view  at  all  as  to  what  the  effect  of  that 
—Liniment  of  evidence  may  be.     I  think  it  is  extremely  likely,  as  counsel  for 
E^id^rT       ^^®   respondent   has  pointed  out,  that  it  will  only   show  that 
Article  not    persons  Were  trying  to  sell  under  another  name  a  drug  which 
as  prescribed  they  ought  not  to  Sell ;  but  it  seems  to  me  that  you  cannot  judge 
^y^ritish    of  that  a  prioriy  and  I  think  the  learned  magistrate  has  imagined 
eopo^la^     that  the  case  of  DicJcins  v.  Banderson  {ubi  sup.)  has  laid  down 
Convmercial   rather  a  wider  rule  than  it  did.     The  language  of  my  brother 
staMdard---    PhiUimoro  in  that  case,  which  has  been  read,  was :  ^'  But  he 
c  63  8  0     failed    altogether    to    prove    that   there    was   any   commercial 
standard  for  this  article  different  from  that  of  the  Pharmacopoeia. 
He  did  not  even  attempt  to  prove  it.     What  he  attempted  to 
prove  was  that  there  were  two  commercial  standards  of  wide 
difference — a  thing  in  itself  unreasonable — while  he  stated  that 
he  kept  both  standards  in  his  shop,  and  sold  according  to  one 
standard  or  the  other  according  as  the  customer  brought  or  did 
not   bring   a  prescription   from  a  medical  man.^^      Therefore 
it  is  quite  clear  that  my  brother  Phillimore  never  meant  to  lay 
down  in  that  case  that  nothing  could  be  looked  at  except  the 
British  Pharmacopoeia.     On  the  other  hand,  if  it  was  the  sale  of 
some  drug  recognised  by  a  special  name  in  the  British  Pharma- 
copoeia, a  very  strong  prima  facie  case  would  be  made  out  as  to 
what  that  drug  ought  to  contain.     All  we  know  of  this  evidence 
is  that  evidence   on  behalf  of  the  appellants  was  tendered  to 
prove  that  there  was  a  commercial  standard  for  liniment  of  soap 
different   from   that  prescribed   by   the   British  Pharmacopoeia. 
One  does  not  exactly  know  what  that  means  until  we  have  the 
evidence  which  is  tendered  under  it,  but  to  rule  that  no  evidence 
of  the  kind  was  admissible  because  of  the  decision  in  DicJcins  v. 
Banderson  [uhi  sup,)  seems  to  me  to  go  too  far.     I  therefore 
think  the  case  should  go  back.     If  counsel  for  the  respondent 
had  been  right  in  the  view  that  anything  so  done  would  be  an 
infraction  of  sect.  15  of  the  Pharmacy  Act,  1868,  aa  he  tersely 
put  it,  it  would  be  evidence  to  show  that  people  were  committing 
an  illegal  act,  and  his  position  would  have  been   very    much 
stronger.      But,  as  has  been   pointed  out  by  counsel  for   the 
appellants  in  reply,  and  as  appears  by  the  words  of  that  section, 
that  is  a  section  directed  against  the  offence  of  compounding, 
and  does  not  preclude  the  sale  of  other  drugs.     Therefore  it  may 
very  well  be  that  further  inquiry  may  be   necessary,   and   we 
think  the  case  should  go  back  for   this   purpose  whatever  the 
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probable  result  of  it  may  be^  and  the  ultimate  effect  upon  the  Boots  Cash 
question  of  the  conviction  must  be  further  considered.  Chiiiists 

Wills  and  Ghannell^  JJ.  concurred.  LimwmT 

Appeal  allowed.     Case  remitted  to  the  magistrate  for  the  v. 

evidence   tendered  to   he   admitted.      Costs    to   abide  the    Cowling. 
event,                                                               ^  1903. 

Solicitors  for  the  appellants^  Neve^  Beck,  and  Kirby.  

Solicitor  for  the  respondent.  A.  M,  BramalL  SaUof  Food 

"^  and  Drugs 

Act,  1875— 

AdulUration 

— Liniment  of 

ioap — 

Evidence — 

— Article  not 

as  prescribed 

by  British 

PharmO' 

copcntL'— 

Commercial 

^  stamdard — 

KING'S  BBNOE  DIVISION.  m  #  so  vict, 

c.  63}  s.  6. 

March  25  and  26,  1903. 

(Before  Lord  Axvebstone,  C.J.,  Wills  and  Channell,  JJ.) 

Hudson  (app.)  v.  Bbidob  (resp.).  (a) 

Sale  of  Food  and  Drugs  Act,  1875 — Compound  drug — Analyst's 
certificate — Decomposition — Oinission  to  certify  as  to — 'Suffi- 
ciency of  certificate — 38  4*  89  Vict.  c.  63,  ss.  6,  18,  21. 

Vinegar  of  squills  prepared  according  to  the  British  Pharma- 
copoeia has  as  one  of  its  constituents  a  certain  proportion  of 
acetic  a^id,  but  the  British  Pharmacopoeia  does  not  prescribe 
how  much  acetic  acid  should  be  present  in  the  compounded  drug. 
Even  if  properly  kept,  a  change  or  decomposition  takes  pUue  in  > 
the  drug  which  reduces  the  quantity  of  acetic  add. 

The  justices  were  of  opinion  that  there  is  a  standard  for  the  quan- 
tity of  acetic  a^yid  which  should  be  present  in  vinegar  of  squills 
resulting  from  its  preparation  as  directed  by  the  British 
Pharmacopoeia,  and  that,  having  regard  to  the  deficiency  in 
acetic  add,  howsoever  arising,  the  drug  sold  was  not  composed  of 
the  ingredients  in  such  proportions  as  that  demanded  by  the 
purchaser  and  was  to  his  prejudice. 

Beld,  that  the  justices  were  wrong y  as  there  was  no  evidence  that 
the  purchaser  in  ashing  for  vinegar  of  squills  demanded  the 
proportion  of  ascetic  acid  that  would  be  present  in  new  vinegar  of 
squills,  and  that  the  hypothetical  standard  set  up  by  them 
could  not  be  supported. 

Semble,  that  vinegar  of  squills  being  liable  to  decomposition,  the 
analyst  ought  to  append  a  note  to  his  certificaie  in  the  statutory 

(a)  Reported  by  W.  db  B.  Hbbbibt,  Esq,,  Barriater-at-LAW. 
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Hudson  form,  stating  whether  any  change  had  taken  place  in  the  consti- 

Baidg  tution  of  the  article  that  would  interfere  with  the  analysis. 

'  Qu89re  whether  this  omission  could  he  cured  by  the  viv&  voce 

1903.  evidence  of  the  analyst, 

^"J«  ®/  ^<^^  /^ASE  stated  on  an  iufonnation  preferred  by  the  respondent 

Act  187^  Against  the  appellant  for  selling  to  the  prejudice  of  the 

Compound    purchaser  a  cei'tain  compounded  drug — ^riz.^  vinegar  of  squills 

drug—       — which  was  not  composed  of  ingredients  in  such  proportions  as 

^an^vit^^  the  compounded  drug  demanded  by  the  purchaser  ought  to  have 

Decomposition  l>6en  Composed. 

—Omisiion  to      On  the  7th  day  of  January^  1902,  the  respondent  asked  the 

—SuMciei^   ^PV^^^^^^y  who  is  a  chemist,  for  6oz.  of  vinegar  of  squills, 

of  certificate^     The  respondent  was  supplied  by  the  appellant  with  fluid  from 

88  <!■  89  Vict,  a  stock  bottle.     The  respondent  paid  7d.  for  the  fluid,  which  he 

*'*i8*2i^*    duly  divided  into  three  parts,  forwarding  one   to   the  public 

'  analyst  for  analysis. 

The  analyst  gave  a  certificate  as  follows  : 

I,  the  andenigxied  public  uialyst,  do  hereby  certify  that  I  received  on  the  7ih  day 
of  Jannary,  1902,  a  sample  of  vinegar  of  aqnillSf  E.  M.  13,  for  analysis  (which  then 
weighed  about  three  ounces)  and  have  analysed  the  same  and  declare  the  result  to  ba 
as  follows :  I  am  of  opinion  that  it  is  deficient  in  acetic  acid  to  the  extent  of  40  per 
cent.  This  opinion  is  based  upon  the  fact  that  the  sample  contained  only  2-5  per 
cent,  of  aoetio  acid,  whereas  it  should  have  contained  at  least  4*2  per  cent  of  acetic 


ach' 


Nothing  was  said  under  the  head  of  observations,  and  the 
analyst  did  not  report  whether  any  change  had  taken  place  in 
the  constitution  of  the  article  that  would  interfere  with  the 
analysis. 

The  British  Pharmacopoeia  does  not  prescribe  the  quantity  of 
acetic  acid  which  should  be  present  in  the  compounded  drug, 
but  prescribes  the  mode  of  preparation  and  the  proportion  of  the 
constituents.  It  also  defines  one  of  the  constituents — namely, 
dilute  acetic  acid — as  containing  a  specific  quantity  of  acetic 
acid,  the  result  being  that  4*27  of  acetic  acid  is  originally 
brought  in  as  an  ingredient.  A  small  and  varying  portion  of 
this  quantity  is  lost  during  the  process  of  manufacture,  and 
according  to  the  respondent's  evidence  4*1,  and  according  to  the 
appellant's  evidence  not  more  than  3*89,  of  acetic  acid  remains 
in  the  newly-finished  drug  when  properly  compounded. 

A  further  gradual  diminution  of  acetic  acid  takes  place  under 
any  conditions,  but  which  is  more  or  less  rapid  according  to  the 
care  used  in  storage,  and  arises  from  a  form  of  decomposition 
which  produces  fungoid  growth,  also  from  evaporation,  and 
possibly  also  from  acetylation  due  to  the  presence  of  glucosides 
and  calcium  salts.  It  is  not  possible  to  determine  by  analysis 
whether  the  deficiency  of  the  acetic  acid  arises  from  imperfect 
compliance  with  the  prescribed  process  of  manufacture  or  from 
subsequent  diminution,  and  the  whole  deficiency  found  in  the 
sample  in  question  might  have  been  caused  by  the  process  of 
decomposition  if  sufficiently  advanced. 
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Evidence  was  also  adduced  on  behalf  of  the  appellant  that  the     Hudson 
disappearance  of  acetic  acid  from  the  drug  was  immaterial^  as  its  ^' 

only  purpose  was  to  extract  the  medicinal  properties  from  the         

squills.  1908. 

The   decomposition  to   which   vinegar  of  squills  is  liable   is        "" 
not  of  such  a  kind  as  to  render  the  article  incapable  of  accurate    and  Drugs 
analysis^  and  in  that  respect  differs  from  the  decomposition  of  Act,  1875— 
milk,  butter,  and  the  like.  Compound 

On  the  part  of  the  appellant  it  was  contended  (a)  that  the  cer-  cerP^Mt  of 
tificate  of  the  analyst  did  not  comply  with  the  requirements  of     a/nalyst— 
the  Food  and  Drugs  Act,  1875,  for  the  reason  that  while  vinegar  Decomposition 
of  squills  was  proved  or  admitted  to  be  liable  to  decomposition,  ""^^JJJ*"*^J" 
yet    the  certificate   contained    no   report  stating  whether  any  —Su^^cy 
change  had  taken  place  in  the  constitution  of  the  article  that  o/e«ret/ica^f-- 
would  interfere  with  the  analysis ;  (6)  that  there  was  no  evidence  ^®  ^^^  ^y'* 
to  show  that  there  was  a  sale  to  the  prejudice  of  the  purchaser,      '^g  '21.  ' 
or  that  the  quantity  of  acetic  acid  remaining  after  manufacture 
was  material ;  (c)  that  there  was  no  evidence  of  any  standard  of 
quality  of  vinegar  of  squills,  or  of  any  standard  quantity  of 
acetic  acid  being  recognised  in  vinegar  of  squills. 

On  the  part  of  the  respondent  it  wiets  contended  (a)  that  the 
certificate  was  valid  and  complied  with  the  requirements  of  the 
Food  and  Drugs  Act,  1875,  and  was  in  accordance  with  the  form 
in  the  schedule  to  that  Act ;  (b)  that  vinegar  of  squills  was  an 
article  which,  although  liable  to  decomposition,  was  not  liable  to 
decomposition  within  the  meaning  of  the  Food  and  Drugs  Act, 
1875 ;  (c)  that,  although  there  is  no  standard  for  the  quantity 
of  acetic  acid  in  the  compounded  drug  vinegar  of  squills  in  the 
British  Pharmacopoeia,  such  a  standard  can  be  and  is  approxi- 
mately fixed  by  inference,  and  that,  to  comply  with  the  standard 
so  arrived  at,  vinegar  of  squills  must  contain  4*2  per  cent,  of 
acetic  acid. 

The  justices  were  of  opinion  that  vinegar  of  squills  is  an  article 
liable  to  decomposition,  but  that  such  decomposition  is  not 
decomposition  within  the  meaning  of  the  schedule  to  the  Food 
and  Drugs  Act,  1875,  and  therefore  that  the  certificate  of  the 
analyst  was  valid  and  sufficient ;  that  there  is  a  standard  for  the 
quantity  of  acetic  acid  which  should  be  present  in  vioegar  of 
squills  resulting  from  its  preparation  as  directed  by  the  British 
Pharmacopoeia,  and  that  such  standard  is  within  the  limits  of 
3*8  and  4'2  per  cent. ;  that  no  appreciable  diminution  of  acetic 
acid  contained  in  the  drag  took  place  after  the  sale  and  prior  to 
the  analysis ;  that  having  regard  to  the  extent  of  the  deficiency 
of  acetic  acid,  howsoever  arising,  the  drug  sold  was  not  composed 
of  the  ingredients  in  such  proportions  as  demanded  by  the  pur- 
chaser, and  that  the  sale  was  accordingly  to  his  prejudice,  and 
that  it  was  not  material  to  consider  whether  the  medicinal  pro- 
perties of  the  drug  were  affected  by  the  deficiency. 

They  held  that  an  offence  had  been  proved  under  the  Food 
and  Drugs  Acts,  and  convicted  the  appellant. 
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Hudson  Avory,  K.C.  {Vaughan  Williams  with  liim)  for  the  appellant. — 

«•  Three  points  are  raised  here — first  of  all,  as  to  whether  the  cer- 

'     tificate  is  good ;  secondly,  whether  there  is  any  standard  at  all 

1903.        for  this  article  by  which  the  justices  could  proceed ;  and,  thirdly, 

~~        whether  there  was  any  sale  to  the  prejudice  of  the  purchaser. 

andDriwi    ^^^  point  about  the  certificate  arises  under  the  schedule  to  the 

Act,  1875—   Sale  of  Food  and  Drugs  Act,  1875,  which  gives  the  form  of  the 

Compmmd    certificate,  and  in  the  note  to  the  form  says :  "  In  the  case  of  a 

Q^rtiAcate  of  certificate  regarding  milk,  butter,  or  any  article  liable  to  decom- 

anaiyst—     position,  the  analyst  shall  specially  report  whether  any  change 

DecompoBxtion  had  taken  place  in  the  constitution  of  the  article  that  would 

--OrMMion  to  interfere  with  the  analysis/'     If  this  is  an  article  liable  to  decom- 

— Sufficiency  position,  then  the  certificate  must  state  on  its  face  whether  any 

o/ccr(^iea^6^  change  has  taken  place  that  would  interfere  with  the  analysis. 

38  ^^^  ^^*-  That  has  not  been  done  here,  and  the  other  side  are  relying  upon 

^18*21.  '    ^^^^  certificate  which  has  been  put  in,  and  are  treating  it  as 

evidence.     If  that  certificate  is  defective,  then  the  case  is  not 

proved,  and  it  is  not  sufficient  to  find,  after  other  evidence  has 

been  given,  that  the  decomposition  is  not  of  such  a  nature  as  to 

interfere  with  the  analysis,  because  it  is  the  analyst  himself  who 

is  bound  to  report,  and  he  has  not  done  so.     The  finding  of  the 

justices  cannot  get  rid  of  the  statutory  requirement.     As  to  the 

standard  for  this  article,  until  Dickins  v.  Randerson  (84  L.  T.  Bep. 

204;  (1901)  1  K.  B.  437)  there  was  no  absolute  authority  as  to 

what  standard  should  be  applied  for  any  drugs  sold.     It  is  there 

laid  down  that  in  the  case  of  an  article  specified  in  the  British 

Pharmacopoeia  the  standard  set  up  by  that  is  to  be  accepted  by 

the  Court.     In  that  case  there  was  a  clear  test  which  the  justices 

could  apply  to  the  substance  in  question ;  but  there  is  no  such 

test  here.     There  is  no  standard  as  to  what  it  is  to  contain  when 

sold,  but  only  how  it  is  to  be  made.     The  justices  in  the  present 

case  have  not  found  any  standard  for  the  quantity  of  acetic  acid 

which  ought  to  be  present  in  the  ordinary  course  at  the  time  of 

the  sale.     In  the  case  of  an  article  which  is  admittedly  liable  to 

decomposition  from  natural  causes,  it  is  essential  they  should 

find  what  is  the  standard  which  any  ordinary  purchaser  may 

reasonably  expect. 

Compton-Smith  {Earle  with  him)  for  the  respondent. — As  to 
the  certificate,  the  evidence  of  the  analyst  who  gave  it  was  given 
under  sect.  21  of  the  Food  and  Drugs  Act.  [Lord  Alvsbstone, 
C.J. — I  cannot  think  that  the  fact  of  the  analyst  being  called 
would  cure  a  certificate  otherwise  bad.]  It  would  cure  it  by 
waiver.  If  the  note  to  the  form  of  the  schedule  is  looked  at,  the 
words  '^  any  article  liable  to  decomposition,"  on  the  doctrine  of 
ejusdem  generis,  mean  any  article  liable  to  decomposition  in  the 
category  of  milk  and  butter.  This  article  belongs  to  the  class 
of  articles  which  do  decompose,  but  the  decomposition  does  not 
affect  the  analysis,  and  that  is  found  as  a  fact.  A  prima  facie 
case  is  here  disclosed  on  the  certificate.  If  the  article  is  not 
decomposed,  accoirding  to  the  schedule  the  analyst  is  under  na 


CRIMINAL   LAW  CASES.  429 

liability  to  pat  in  any  note  with  regard  to  decomposition^  and^      Hudson 
looking  at  the  certificate  alone,  it  might  well  be  that  this  article  ^- 

was  always  deficient.     As  to  the  second  point,  DicJcins  v.  Ran-        ^!^*' 
derson  decided  that  ratio  is  sufficient.     [Lord  Alyebstone,  C.J. —        1903. 

That  is  not  disputed,  but  then  it  must  be  a  ratio  for  certain         

purposes,  and  what  is  said  here  is  that  for  the  purpose  of  the    midih^gf 
composition  of  the  article  as  sold  no  i*atio  is  given  in  the  British    Act,  1875— 
Pharmacopoeia.]     When  a  medicine  is  asked  for,  one  must  be    Compound 
supplied  with  the  constituent  elements  or  the  ingredients  in  it  ^Jl^^  ^t 
according  to  the  British  Pharmacopoeia.    [Lord  Alvebstonb,  C.J.     analyst^ 
— That  says  that  the  vinegar  of  squills  when  made  up  is  to  have  Dtcompotiivm 
a  certain  percentage  of  acetic  acid.     What  is  there  to  show  that  ~^^****i  ^^ 
there  must  always  be  that  percentage  if  decomposition  from  —8^ffie%ency 
keeping  reduces  the  percentage  of  acetic  acid  ?]     But  the  pur-  of  eTtifieate— 
chaser  is  entitled  to  the  squills  fresh.     It  is  true  there  is  no  ^  ^^  ^^'• 
definite  standard  fixed^  but,  having  regard  to  the  formula  given,       18*21.  ' 
the  justices  were  justified  in  inferring  that  a  certain  amount  of 
acetic  acid  ought  to  be  in  the  mixture.     He  referred  to  Whiter, 
Bywater,  19  Q.  B.  Div.  582. 

Lord  Alvebstonb,  C.J. — ^There  are  in  substance  two  substantial 
objections  raised  to  this  conviction.  I  say  two  because  the  last 
two  qnestions  really  raise  the  same  point  in  a  different  shape. 
The  first  one  is  whether  the  justices  were  right  in  holding  that 
the  certificate  of  the  analyst  was  valid  and  sufficient.  I  will  deal 
with  that  one  first,  because,  although  I  do  not  think  it  is  abso- 
lately  necessary  to  decide  that  point  in  this  case,  the  discussion 
which  we  have  had  has  brought  oat  in  relief  the  importance 
of  the  certificate,  and  the  importance  of  the  directions  with 
regard  to  the  certificate  being  complied  with.  The  statute,  by 
sect.  20,  provides  that  when  the  analyst  has  analysed  an  article 
and  has  given  his  certificate  from  which  it  may  appear  that  an 
offence  against  some  one  of  the  provisions  of  the  Act  has  been 
committed,  and  I  think  that  condition  must  be  fulfilled, 
proceedings  may  be  taken.  Now,  the  objection  to  this  certifi-* 
cate  is  that  the  analyst  did  not  comply  with  a  mandatory  direc- 
tion contained  in  the  schedule.  Sect.  18  says  that  the  certificate 
of  the  analyst  shall  be  in  the  form  set  forth  in  the  schedule  or 
to  the  like  effect.  The  schedule  gives  directions  as  to  the  per- 
centages of  foreign  ingredients,  and  then  comes  this  direction  : 
"  In  the  case  of  a  certificate  regarding  milk,  butter,  or  any  article 
liable  to  decomposition,  the  analyst  shall  specially  report  whether 
any  change  had  taken  place  in  the  constitution  of  the  article 
which  would  interfere  with  the  analysis,^'  This  certificate  says 
nothing  about  the  article  being  liable  to  decomposition,  and  con- 
tains no  statement  that  no  change  has  taken  place  which  would 
interfere  with  the  analysis.^'  It  is  said  that  that  defect  in  the  cer- 
tificate was  cured  hy  the  presence  of  an  analyst,  his  examination  in 
Court,  and  the  finding  or  view  of  the  Court  that  ^^the  decomposition 
to  which  vinegar  of  squills  is  liable  is  not  of  such  a  kind  as  to  render 
the  article  incapable  of  accurate  analysis,  and  in  that  respect 
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Hudson      differs  from  the  decomposition  of  milk^  batter^  aad  the  like/' 
^-  Althoaghy  as  I  have  said  already^  I  do  not  think  it  is  necessary 

^!^"*     finally  to  decide  this  pointy  I  wish  to  say  that  I  myself  am  by 
1003.       no  means   satisfied   that  such  a  case   can  be  so  cured,    and  I 
~"        wish  to  express  my  opinion  that  at  any  rate  it  is  extremely  impor- 
andDruM    ^^^^  ^^^^  ^^  ^^  cases  in  which  the  article  is  liable  to  decomposition 
Act,  1875—   that  that  direction  should  be  fulfilled^  and  it  is  a  statutory  con- 
Compound    dition   of    the  prosecution   that    a  certificate   shall   be    given 
Ceri^aie  of  ^^owing  that  an  offence  has  been  committed.     If  the  article  is 
analyst—     one  in  which  the  decomposition  can  have  any  bearing  upon  the 
Dscom7>fiftion  offence^  I  am  of  opinion  that  that  direction  ought  to  be  fulfilled, 
'ZeMvas^io^  find  I  abstain  from  expressing  any  opinion  that  in  a  case  in  which 
— Sufficiency  decomposition  may  affect  the  condition  of  the  article  from  the 
of  eert'ifieate—  point  of  view  of  au  offence  having  been  committed  or  not^  the 
^®  fo*^/*^'  absence  of  that  statement  can  be  cured  by  evidence  given.     I 
18,' 21.  *    think  that  certainly  in  all  cases  in  which  it  is  shown  that  the 
analyst  is  of  opinion  that  decomposition  may  affect  the  result  of 
the  analysis,  he  ought  to    comply  with  it.      I  do  not   wish 
to  go  further  in  this  case,   because   I  think  that  the  second 
objection   is   a   fatal    one.      The   second   objection   is    raised 
by  the  question   asked,   ^'  Whether  we  were  right  in   holding 
upon    the  facts    stated   that    there  is    any    standard  for   the 
percentage  of  acetic  acid  which  should  be  present  in  vinegar  of 
squills ;  whether  we  were  right  in  holding  upon  the  facts  stated 
that  there  was  any  sale  to  the  prejudice  of  the  purchaser .''     The 
justices  have  prefaced  that  by  a  finding  that,  having  regard  to 
the  extent  of  the  deficiency  of  acetic  acid,  however  arising — ^that 
is   very   important — the   drug    sold   was  not  composed  of  the 
ingredients  in  such  proportions  as  demanded  by  the  purchaser 
and  that  the  sale  was  accordingly  to  his  prejudice,  and  that  it 
was  not  material  to  consider  whether  the  medicinal  properties  of 
the  drug  were  affected  by  the  deficiency.     As  I  understand  that 
finding  and  the  statement  of  that  question,  it  amounts  to  this : 
'^  We  come  to  the  conclusion  that  it  was  immaterial  to  consider 
whether  or  not  there  was  less  acetic  acid  in  the  article  as  sold  to 
the  purchaser  than  the  purchaser  would  have  required  if  he  had 
known  the  drug  had  been  kept,  or  if  he  had  known  that  cir- 
cumstances might  reduce  the  quantity  of  acetic  acid,  because^  if 
made  in  the  way  prescribed  in  the  British  Pharmacopoeia,  when 
first  made  it  would  have  considerably  more  acetic  acid  than  this 
was  found  to  have.^'     That  seems  to  me  to  be  a  neglect  of  some 
of  the  fundamental  considerations  that  must  arise  in  a  case  of  this 
kind.      It  is  agreed  that  the  article  as  stated  in   the  British 
Pharmacopoeia  (which  is  the  only  standard  on  which  the  prose- 
cution relied)  if  made  in  a  particular  way  will  originally  have  a 
certain  amount  of  acetic  acid  in  it,  but  it  is  also  agreed  that  there 
is  no  direction  in  the  British  Pharmacopoeia  that  the  vinegar  of 
squills  of  commerce  or  the  vinegar  of  squills  produced  will  have 
when  it  is  finished  a  given  amount  of  acetic  acid  in  it,  or,  in 
other  words,  it  is  a  deduction  proved  in  evidence  from  the  mode 


V. 

Bridge. 
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of  manufacture.     It  is  not  a  statement  to  be  found  in  the  British     Hudson 
Pharmacopceia^  nor  to  my  mind  is  it  by  any  means  dear,  that  a 
purchaser  when  he  asks  for  vinegar  of  squills  either  wanted  the 
acetic  acid  or  knew  anything  aboat  the  amount,  or  is  supposed        1903. 
to  know  anything  about  the  amount,  and  therefore  it  seems  to        "~ 
me  that  that  which  they  have  excluded  from  their  consideration    andDrt^t 
— ^namely,  the  materiality  of  the  presence  of  that  element  in  the  Act,  1875— 
syrup  of  squills — ^was  a  matter  which  they  certainly  ought  to    Compound 
have  considered.     One  may  state  it  in  another  way.     Vinegar  of  cm-ti^ate  of 
squills  properly  made  will  contain  4*2  per  cent,  of  acid.    Vinegar     analyst— 
o(  squills  if  properly  kept  will,  by  the  internal  action  of  the  drug  Dscompoaition 
itself,  go   through   some  change   produced  partly   by   fungoid  ~^^'*^^*^ 
growth  or  something  else — some  change  which  will  reduce  the  ^SufficUney 
acetic  acid,  but  still  from  the  point  of  view  of  the  drug  it  will  be  of  certificate- 
none  the  worse.    That  is  the  possible  hypothesis  which  is  excluded  ®®  t^^^^^' 
from  consideration  by  the  decision  of  the  tribunal.     I  am  there-     '  ig '  20.  ' 
fore  of  opinion  that  there  was  not    any  material  evidence  that 
the  purchaser  had  demanded,  in  asking  for  vinegar  of  squills, 
the  proportion  of  acetic  acid  which  would  be  present  in  new 
vinegar  of  squills,  but  which  would  or  might  be  aosentfrom  per* 
feutly  properly  made  vinegar  of  squills  which  had  been  properly 
and  carefully  kept,  and  therefore  this  conviction  cannot  be  sup- 
ported.    The  hypothetical  standard  which  the  Bench  have  set 
up  for  the  purpose  of  considering  whether  an  ofifence  has  been 
comuiitted  is  not  the  standard  which  ought  to  be  set  up  in  favour 
of  a  man  who  asks  the  chemist  to  supply  him  with  vinegar  of 
squills,  and  therefore  what  I  have  endeavoured  to  make  clear 
with  respect  to  the  second  point  brings  out  in  relief  how  very 
important  in  some  cases  the  certificate  as  to  the  result  of  decom- 
position may  be.  I  am  of  opinion  certainly  upon  the  second  ground 
that  the  conviction  cannot  be  supported,  and,  if    it  had  been 
necessary   to  deal   with   the  first  ground,  I   am  by  no  means 
satisfied  that   there   would  not   be   a  serious  objection  to  this 
proceeding. 

Wills,  J. — I  agree  entirely,  and  I  share  to  the  full  the  opinion 
of  the  Lord  Chief  Justice  as  to  whether  the  first  objection  might 
Dot  have  been  fatal.  I  only  wish  to  add  upon  that  point  that 
the  certificate  is  made  by  the  Act  of  Parliament  a  document  of 
very  great  importance :  one  to  which  consequences  are  attached 
which  would  not  naturally  attach  to  it.  Under  those  circum- 
stances I  cannot  help  thinking  that  it  is  of  great  importance 
that  it  should  comply  in  all  respects  with  the  Act.  The  analyst 
knows  perfectly  well  whether  the  substance  is  liable  to  spon- 
taneous decomposition  or  whether  it  is  not,  and  in  this  case  he 
must  have  known  that  it  was  so.  Under  those  circumstances  I 
think  he  is  bound  to  fulfil  the  obligation  imposed  by  the  last 
clause  of  the  schedule  given  in  the  Act  of  Parliament,  and  I 
think  that,  ina.smuch  as  the  certificate  is  made  a  condition 
precedept  to  any  prosecution,  it  ought  to  be  a  proper  certificate, 
and  (  4q  not  think  it  is  a  proper  certificate  if,  where  the  analyst 
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Hudson     knows  that  the  sabstance  is  liable  to  decomposition^  he  fails  to 
^'         say  in  his  certificate  what  the  Act  of  Parliament  requires — 

t '      namely,  to  make  a  statement,  one  way  or  the  other,  upon  which 

1903.        would  depend  the  question  of  whether  any  offence  is  or  is  not 

_       shown  under  the  Act.     Upon  the  second  point  I  agree  entirely 

andDn^    with  everything  my  Lord  has  said,  and  I  do  not  wish  to  add 
Act,  1875—  anything. 

Compound        Chahnkll,  J. — I  agree.     In  the  first  place,  I  think  that  if  tbis 

Ceri^Mteof  certificate  had  been  relied  on  as  the  sole  evidence,  it  would 

analyst^    undoubtedly   have  been  insufficient,  but  I  do  not  think  it  is 

Decwnposition  necessary  to  give  a  judgment  on  that  in  this  case,  having  regard 

—OmUaxon  to  ^^  ^j^^  ^j^^  ^^  ^^^^  ^f  ^^q  other  part  of  the  case.     Upon  Mr. 

■^^eieney  Comptou-Smith^s  point  that  the  objection  to  the  certificate  is 
of  cerHfieate—  one  which  might  possibly  have  been  cured  by  the  fact  that  parol 
38  ^39  Fuje.  evidence  was  in  fact  given  by  the  analyst  himself,  it  is  not 
^  18*  21.  *  necessary  for  me  to  say  whether  that  is  good  or  not.  I  want  to 
point  out  that  in  my  view  the  magistrates  misconstrued  the 
words  of  the  note  upon  this  matter  as  contained  in  the  schedule  of 
the  Act  of  Parliament.  That  note  is  that "  in  the  case  of  a  certifi- 
cate regarding  milk,  butter,  or  any  article  liable  to  decomposition 
the  analyst  shall  specially  report  whether  any  change  had  taken 
place — that  is  to  say,  at  the  time  of  his  analysis — in  the  consti- 
tution of  the  article  that  would  interfere  with  the  analysis.''  I 
do  not  think  'interfere  with  the  analysis''  means,  as  the 
magistrates  seem  to  have  thought,  ^'  prevent  the  possibility  of 
accurately  analysing  the  substance  as  it  existed  at  the  time  of 
the  attempted  analysis."  That  is  what  the  magistrates  mean, 
because  they  say,  ^'  the  decomposition  to  which  vinegar  of  squills 
is  liable  is  not  of  such  a  kind  as  to  render  the  article  incapable 
of  accurate  analysis."  I  think  that  is  a  mistake  as  to  what 
'^interfere  with  analysis"  means.  I  think  '^interfere  with 
analysis "  means  *'  prevent  the  analysis  being  effective  for  the 
purpose  for  which  it  is  intended  " — ^that  is  to  say,  prevent  it 
being  effective  for  the  purpose  of  showing  what  the  constitution 
of  the  article  was  at  the  time  of  the  sale.  That  is  the  object  of 
the  certificate,  and  where  the  article  is  an  article  which  varies 
in  its  composition  so  that  at  one  time  it  will  contain  more  of  the 
particular  ingredients  than  at  another,  then  the  analyst  ought  in 
his  certificate  to  state  that  no  change  had  taken  place  at  the 
time  of  his  analysis  which  would  prevent  his  analysis  showing 
what  the  constitution  of  the  substance  was  at  the  time  when  it 
was  sold,  and  that  is  what  is  the  meaning  of  the  word  ^^nterfere." 
The  result  of  that  is  that  the  analyst  here  did  not  give  a  proper 
certificate,  and  undoubtedly  if  it  had  been  the  sole  evidence 
it  would  have  been  a  greater  objection.  As  I  have  said,  I  do 
not  give  any  judgment  upon  the  point  whether  it  was  a  mere 
defect  of  a  character  which  might  be  cured  by  supplying  parol 
evidence.     On  the  other  point  I  have  nothing  more  to  say. 

Appeal  allowed. 
Solicitors  :  Neve^  Beck,  and  Kirby  ;  Sir  Richard  Nicholson. 
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KING'S  BENCH  DIVISION. 
Friday,  April  3,  1903. 
(Before  Lord  Alvjsestonb,  C.J.,  Wills,  and  Channbll,  JJ.) 
Wilson  (app.)  v.  Playle  (reap.),  (a) 

Sale  of  Food  and  Drxiga  Acts — Milk —  Written  warranty — Terms 
of  agreement — Reservation  as  to  responsibility  —  '*  Without 
accepting  any  responsibility  after  delivery '' — Validity, 

The  addition  of  the  words  '^  but  without  accepting  any  responsi" 
hility  after  delivery '^  do  not  affect  a  warranty  so  as  to  make  it 
unavailable  as  a  defence  under  sect,  25  of  the  Sale  of  Food  and 
Drugs  Act,  1875. 

CASE  stated  on  an  information  preferred  by  the  appellant 
against  the  respondent  ander  sect.  6  of  the  Sale  of  Food 
and  Drugs  Act,  1875. 

On  the  29th  day  of  June,  1902,  a  pint  of  milk  was  purchased 
from  the  respondent's  servant,  who  was  delivering  milk  from  a 
barrow. 

The  milk  was  duly  divided  in  accordance  with  sect.  14  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  and  one  part  was  delivered 
to  the  public  analyst. 

The  sample  so  delivered  was  not  genuine  by  reason  of  the 
addition  thereto  of  7  per  cent,  of  water,  and  was  not  of  the 
nature,  substance,  and  quality  demanded  by  the  purchaser. 

It  was  proved  that  the  respondent  had  entered  into  an  agree- 
ment for  the  purchase  of  milk,  and  that  the  milk  the  subject 
of  these  proceedings  was  purchased  under  the  agreement,  and 
was  sold  by  the  respondent  in  the  same  state  as  it  was  purchased. 
The  agreement  was  as  follows  : 

I,  Aagnstas  Playle,  .  .  .  hereby  agree  to  bay  and  Messrs.  Freeth  and  Pooock 
.  .  .  agree  to  sell,  but  without  acoepting  any  responsibility  after  delivery, 
.  .  .  pure  milk.  .  .  .  The  milk  to  be  delivered  twice  daily  at  17,  South- 
street,  Greenwich. 

And  then  followed  the  price  and  terms  of  delivery. 

The  respondent  had  no  reason  to  believe  at  the  time  he  sold 
the  milk  that  it  was  otherwise  than  of  the  nature,  substance,  and 
quality  demanded. 

The  respondent  had  complied  with  the  requirements  of 
sect.  20  (1)  of  the  Sale  of  Food  and  Drugs  Act,  1899. 

On  behalf  of  the  respondent  it  was  contended  that  such 
agreement  constituted  a  written  warranty  within  sect.  25  of  the 
Act  of  1875. 

(a)  Reported  by  W.  db  B.  Herbert,  Esq.,  Barrister-at-Law. 
VOL.  XX.  F   F 
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Wilson  On  behalf  of  the  appellant  it  was  contended  that  the  agree- 

^'  ment  did  not  constitute   such  written  warranty^   inasmuch  as 

'  owing  to  the  words  '^but  without  accepting  any  responsibility 

1908.  after  delivery/'  its  terms  were  specially  limited  to  cease  at  the 

~"  time  of  the  delivery  to  the  respondent,  which  time  of  delivery  was 

and  DruM  necessarily  anterior  in  date  to  the  purchase  of  the  sample,  and 

Acit—Miik  at  the  time  of  the   purchase   the   warranty  had   no   force  or 

—WarrmUy    validity. 

~^^!gaiMt*^      The  magistrate  was  of  opinion  that,  whatever  the  effect  of 

reaponaibiiity  the  words  might  be  in  any  proceedings  between  the  respondent 

after  deUvery  and  the  vendors,  they  did  not  qualify  the  guarantee  so  as  to 

rssw^anX    °^^®  ^*  unavailable    as    a   defence,   and   that    the   agreement 

constituted   a  written   warranty.      He  therefore  dismissed  the 

summons. 

C.  E,  Allan  for  the  appellant. — This  warranty  is  not  sufficient 
to  comply  with  sect.  25  of  the  Sale  of  Food  and  Drugs  Act, 
1875.  The  words  introduced  do  away  with  the  whole  effect 
of  the  warranty,  and  the  magistrate  was  wrong  in  holding  that, 
whatever  might  have  been  the  effect  of  the  words  between  the 
parties,  it  did  not  qualify  the  guarantee.  There  must  be  a 
proper  specific  warranty :  {Harris  v.  May,  12  Q.  B.  Div.  97). 
He  also  referred  to  Laidlaw  v.  Wilson,  (1894)  1  Q.  B.  74; 
Elliott  V.  Pilcher,  85  L.  T.  Rep.  50 ;  (1901)  2  K.  B,  817. 

Morton  Smith  and  D.  C.  Bartley,  for  the  respondent,  were  not 
called  upon  to  argue. 

Lord  Alvbrstonb,  O.J. — The  view  taken  by  the  magistrate  in 
this  case  is  that,  whatever  the  effect  of  the  words  '^  but  without 
accepting  any  responsibility  after  delivery  "  might  be  between 
the  vendor  and  the  purchaser,  they  did  not  qualify  the  guarantee 
so  as  to  make  it  unavailable  as  a  defence  under  sect.  25  of  the 
Sale  of  Food  and  Drugs  Act,  1875.  I  think  that,  whatever 
effect  the  words  may  have  in  other  respects,  they  do  not  affect 
this  document  as  a  warranty. 

Wills,  J. — I  entirely  agree.  The  agreement  entered  into 
guarantees  that  the  milk  shall  be  pure  when  delivered,  and, 
although  the  words,  "but  without  accepting  any  responsibility 
after  delivery "  may  be  surplusage,  they  cannot  affect  the 
warranty.  It  was  proved  here  that  the  milk  was  sold  in  the 
same  state  as  that  in  which  it  was  delivered,  and  so  the  warranty 
attaches. 

Channell,  J.  concurred. 

Appeal  dismissed. 

Solicitors :  Morris  and  Bristowe,  for  F.  8.  Robinson,  Green- 
wich ;   W.  T.  Ricketts  and  Son. 
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KING'S    BENCH    DIVISION. 

Monday,  April  6,  1903. 

(Before  Lord  Alvbrstonb,  C.J.,  Wills  and  Channell,  JJ.) 

COMMISSIONEB  OF  PoLICfl  FOE  THE   METROPOLIS  (app.)  V. 

Donovan  (resp.).(a) 

Inebriates  Act — Summary  jurisdiction — Proof  of  former  convic- 
tions —  Consent  condition  precedent  —  Summary  Jurisdiction 
Act,  1879  (42  ^  43  Vict.  c.  49),  s.  22— Inebriates  Act,  1898 
(61  &  62  Vict.  c.  60),  *.  2  {!)— Licensing  Act,  1902  (2  Edw.  7, 
c.  28),  «.  6  (1). 

Consent  to  be  dealt  with  summarily  under  sect.  2  of  the  Inebriates 
Act,  1898,  is  a  condition  precedent  to  the  jurisdiction  of  a  Court 
of  summary  jurisdiction  to  make  an  order  that  notice  of  a 
conviction  be  sent  to  the  police  authority  under  sect.  6  (1)  of  the 
Licensing  Act,  1901. 

The  register  of  the  mvnutes  or  memorandum  of  the  convictions  kept 
under  sect.  22  of  the  Summary  Jurisdiction  Act,  1879,  together 
idth  evidence  of  identification,  is  sufficient  evidence  of  the  pre- 
vious convictions  mentioned  in  sect.  2  {1)  of  the  Inebriates  Act, 
1898,  where  sv^h  convictions  are  in  the  same  Court  where  the 
register  is  kept  and  produced. 

CASE  stated  by  the  metropolitan  police  magistrate  sitting  at 
Bow-street  Police-court. 
The  Licensing  Act,  1902  (2  Bdw.  7,  c.  28),  s.  6  (1),  provides 
that: 

Where  upon  the  conTiotion  of  an  offender  the  Court  is  satisfied  that  an  order  of 
detention  could  be  made  under  sect.  1  or  sect.  2  of  the  Inebriates  Act,  1898,  then, 
whether  an  order  of  detention  is  made  or  not,  the  Oourt  shall  order  that  notice  of 
the  conviotion,  with  such  particulars  as  may  be  prescribed  by  a  Secretary  of  State, 
be  sent  to  the  police  authority  (within  the  meaning  of  the  Police  Act,  1890)  for  the 
police  area  in  which  the  Court  is  situate. 

By  sect.  2  of  the  Inebriates  Act,  1898  (61  &  62  Vict.  c.  60), 
above  referred  to,  it  is  provided  as  follows : 

(1)  Any  person  who  commits  any  of  the  offences  mentioned  in  the  first  schedule 
to  this  Act,  and  who  within  twelve  months  preceding  the  date  of  the  commission  of 
the  offence  has  been  couTioted  summarily  at  least  three  times  of  any  offences  so 
mentioned  and  who  is  an  habitual  drunkard,  shall  be  liable  upon  conviction  or  indict- 
ment, or,  if  he  consents  to  be  dealt  with  summarily,  on  summary  conviction,  to  be 
detained  for  a  term  not  exceeding  three  years  in  any  certified  inebriate  reformatory 
the  managers  of  which  are  willing  to  receive  him.  (2)  The  Sumnuiry  Jurisdiction 
Act,  1879  (42  &  48  Vict.  c.  49),  shall  apply  to  proceedings  under  thin  section  as  if 
the  offences  charged  were  specified  in  the  second  column  of  the  first  schedule  to  the 
said  Aet. 

(a)  Beported  by  W.  dv  B.  Hebbibt,  Esq.,  Barriater-at-Law. 

F  F  2 
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O0HMI8-         On  the  7th  day  of  January,  1903,  Catherine  Donovan,  herein- 

PoL?c"^r^'    after  called  the  respondent,  was  charged  before  the  magistrate 

THE  Metro-  ^7  the  Commissioner  of  Police  with  being  gailty  while  drunk 

P0LI8       of  riotous  and  disorderly  behaviour  in  a  highway  on  the  6th 

^    *•  day  of  January,  1903,  being  one  of  the  offences  mentioned  in  the 

iiONovAN.    jg^  schedule  to  the  Inebriates  Act,  1898   (61  &  62  Vict.  c.  60). 

1903.        The  charge  was  proved,  and  he  convicted  Catherine  Donovan  of 

I  hrZr  A    *^®  offence,  but  postponed  passing  sentence  in  respect  thereof. 

—Evidmce  of     0°  *'^®  22nd  day  of  January,  1903,  the  respondent  appeared 

previous     remanded  on  the  charge.     The  appellant  thereupon  requested 

^^^^*^  —  the  magistrate  to   make   an  order   under   sect.    6    (1)    of  the 

pr^cedlwS-    Licensing  Act,  1902. 

Con««it—  There  is  kept  at  the  Bow-street  Police-court  a  register  as 
42  ^  43  Viet  prescribed  by  the  Summary  Jurisdiction  Act,  1879,  s.  22,  in  the 
61  1-  62  ^ct  ^^^^  ^°^  containing  the  particulars  directed  by  the  Summary 
c.  60,  •.  2  (1);  Jurisdiction  Rules,  1886. 

2  Edw.  7,  The  register  was  tendered  in  evidence  by  the  appellant,  and 
c.  28, 8.  c  (1).  attention  called  to  entries  showing  that :  (1)  On  the  16th  day  of 
May,  1902,  Catherine  Donovan  was  convicted  at  the  Court  on  a 
charge  of  being  drunk  and  disorderly,  and  sentenced  to  fourteen 
days^  imprisonment  with  hard  labour.  (2)  On  the  9th  day  of 
July,  1902,  Catherine  Sheehanwas  convicted  of  a  similar  offence 
and  sentenced  to  twenty-one  days'  imprisonment  with  hard 
labour  at  the  Court.  (3)  On  the  8th  day  of  August,  1 902,  Catherine 
Donovan  was  convicted  of  a  similar  offence  and  sentenced  to  one 
month's  imprisonment  with  hard  labour  at  the  Court. 

The  offences  specified  in  the  entries  are  among  those  mentioned 
in  the  Ist  schedule  to  the  Inebriates  Act,  1898,  and  the  sixth 
columns  were  filled  in  by  the  convicting  magistrates. 

It  was  proved  by  Frederick  Soper,  assistant  gaoler  at  the 
Court,  who  produced  and  identified  the  register,  that  the  person 
referred  tio  in  the  entries  as  Catherine  Donovan  and  Catherine 
Sheehan  was  the  respondent,  and  that  the  respondent  had  in  fact 
been  charged  with  the  offences  on  the  three  occasions  and 
sentenced  by  the  magistrates,  as  appeared  in  the  register,  he 
Frederick  Soper  having  been  on  each  occasion  present  in  Court. 

By  the  Summary  Jurisdiction  Act,  1848,  s.  14,  it  is  provided 
that  on  a  conviction  before  a  Court  of  summary  jurisdiction 

A  minate  or  memoraDdum  thereof  shall  then  be  made  .  .  .  and  the  conTio* 
tion  .  .  .  shall  afterwards  be  drawn  up  by  the  said  jastice  or  justices  in  proper 
form  under  his  or  their  hand  and  seal  or  hands  and  seals,  and  he  or  they  shall  eanse 
the  same  to  be  lodged  with  the  olerk  of  the  peace,  to  be  by  him  filed  among  the 
records  of  the  general  quarter  sessions  of  the  peace. 

It  has  always  been  the  practice  of  the  metropolitan  police- 
courts  so  to  draw  up  and  lodge  a  conviction  in  those  cases 
only  in  which  the  drawing  up  of  a  formal  conviction  for  some 
special  reason  is  asked  or  required. 

In  the  drawing  up  of  a  conviction  under  the  Summary  Juris- 
diction Act,  1848,  8.  14,  or  of  a  copy  of  a  conviction  under  the 
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Preyention   of  Crimes  Act^  1871^  s.  18^  the  essential  materials     Comni- 
(1)  date  of  conviction,  (2)  offence  charged,  (3)  name  of  person    "<>»■«  o' 
convicted  are  taken  from  the  register,  which  is  in  this  respect  ^^^  Mbtbo- 
the  basis  of  the  formal  document.     Details  as  to  time  and  place       polh 
when  or  where  the  offence  was  committed  would  be  supplied    _    *• 

from  the  note-book,  the  entries  in  which  were  made  in  the  Court * 

bj  the  magistrate's  clerk  at  the  time  the  evidence  was  taken.  i908. 

It  was  contended  by  the  appellant  that  the  production  of  the        

register  and  the  evidence  of  the  assistant  gaoler  was  sufficient  jH^^^^^of 
evidence  at  common  law  or  under  the  Summary  Jurisdiction  Act,     ^rwiow 
1879,  8.  22,  to  enable  a  Court  of  summary  jurisdiction  to  be  eonvictwiu  — 
satisfied  of  the  three  convictions  mentioned  in  such  reirister  and     C^®**^***^ 
of  the  fact  that  the  respondent  was  an  habitual  drunkard  within     oonjent— 
the  meaning  of  sect.  2  of  the  Inebriates  Act,  1898,  so  that,  if  the  42  ^  48  Yici, 
other  requirements   of  the  section  were  fulfilled,  an  order  of  gi^io^^l 
detention  could  be  made  under  that  section,  and  that  therefore  ^  ^q,  «.2  U) ; 
an  order  could  and  ought  to  be  made  under  the  Licensing  Act,     2  Bdw.  7, 
1902,  s.  6(1).  c.  28,*.  6(1). 

It  was  also  contended  by  the  appellant  that,  upon  the  lan- 
guage of  the  Licensing  Act,  1902,  s.  6  (1),  formal  and  strict 
proof  of  the  convictions  was  unnecessary,  and  that  the  register 
was  admissible  for  the  purpose  of  informing  the  mind  of  the 
Court  in  exercising  jurisdiction  under  the  section. 

The  appellant  also  contended  that  the  consent  of  the  respon- 
dent to  be  dealt  with  summarily  was  not  necessary  to  the 
exercise   of  the  jurisdiction  tinder  the   Licensing   Act,  1902, 

8.6(1). 

The  magistrate  was  of  opinion  that,  before  sending  the  notice 
of  the  conviction  to  the  police  authority  referred  to  in  sect.  6  (I) 
of  the  Licensing  Act,  1902,  it  was  necessary  that  he  should  be 
satisfied  of  the  following  matters  :  (1)  That  the  respondent  was 
an  habitual  drunkard;  (2)  that  the  respondent  within  twelve 
months  preceding  the  6th  day  of  January,  1903,  had  been 
convicted  at  least  three  times  of  one  or  more  of  the  offences 
mentioned  in  sched.  1  of  the  Inebriates  Act,  1898. 

Upon  the  materials  before  him  and  subject  to  the  question  of 
law  raised,  he  was  in  fact  satisfied  that  these  conditions  had  been 
fulfilled,  and  that  an  order  of  detention  could  be  made  under 
the  Inebriates  Act,  1898,  s.  2  (1). 

He  was  further  of  opinion  that  such  convictions  require  to 
be  formally  proved :  (a)  By  production  of  the  record  of  the  con- 
viction or  an  examined  copy  of  it  (see  Hartley  v.  Hindmarsh, 
14  L.  T.  Rep.  795;  L.  Rep.  1  C.  P.  551) ;  or  (fc)  by  a  copy  of 
the  conviction  signed  as  provided  by  sect.  18  of  the  Prevention 
of  Crimes  Act,  1871  (34  &  35  Vict.  c.  112). 

He  was  also  of  opinion  that  the  respondent's  consent  to  be 
dealt  with  summarily  was  a  condition  precedent  to  the  exercise 
of  his  jurisdiction  under  the  Licensing  Act,  1902,  s.  6  (1). 

He  accordingly  overruled  the  contentions  of  the  appellant  and 
declined  to  make  an  order  under  the  Licensing  Act,  1902,  s.  6  (1), 
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CoHHiB-     and  postponed  passing  sentence  upon  the  respondent  pending 

8IONBB  OF    fj^Q  decision  of  the  Court  on  the  qaestion  of  law  raised  by  this 
Police  fob  *  -^ 

THE  Metbo-  case. 

poLis  DancJcwerts,  K.C.  {A.  GHll  with  him)  for  the  appellant. — ^The 

^'  production  of  the  Conrt  register  and  the  evidence  of  identifica- 

'    tion  given  to  the  magistrate  were  sufficient  proof  of  the  three 

1903.       convictions  required  nnder  sect.   2   (1)    of  the  luebriates  Act, 
-—        1898.     Under  sect.  22  of  the  Summary  Jurisdiction  Act,  1879, 
^Evidenee  of  ^^®  clerk  of  every  Conrt  of  summary  jurisdiction  is  to  keep  a 
previous     register  of  all  the  convictions  of  the  Courts  and  such  register  is 
eonviciiant— to  be  prima  fade  evidence  of  the  matters  entered  therein.     He 
pr^^^-   referred  to  Bex  v.  Hains  (Comb.  837).   In  Reg.  v.  Inhabitants  of 
Congent—    Yeoveletf   (8  A.  &  E.  806)^  on  an  appeal  against  an  order  of 
42  ^  43  Vict,  removal  in  1837,  the  appellants,  in  order  to  prove  an  order  of 
61  i^62  F^  t  the  sessions  for  the  same  county  in  1824,  discharging  a  former 
c.  60, 8,  2  (1) ;  order  of  removal,  produced  the  original  session-book,  which  was 
2  Edw.  7i     on  paper  containing  the  orders  and  other  proceedings  of  the 
c.  28,  •.  6  (1).  Court  made  up  and  recorded  after  each  session  by  the  clerk  of 
the  peace  from  minntes  taken  by  him  in  Conrt.      This  was  held 
to  be  proper  evidence  of  the  order  of  sessions.     He  also  referred 
to   Doe  d.  Bassett  v.  Mew   (7   A.  &  E.  240).     It  was  lield  in 
London  School  Board  v.  Harvey  (4  Q.  B.  Div.  451)   that  the 
order  of  a  Court  of  summary  jurisdiction  imposing  a  penalty  for 
non-compliance  with  a  previous  order,  under  the  Education  Act, 
can  be  proved  in  subsequent  proceedings  by  the  minute-books  of 
the  Court  containing  an  entry  of  the  order,  and  it  is  not  neces- 
sary to  produce  a  copy  of  the  order  signed  by  the  clerk  of  the 
peace  or  other  officer  of  the  quarter  sessions.     When  one  looks 
at  Hartley  v.  Hindmarsh  (14  L.  T.  Rep.  795 ;  L.  Rep.  1  C.  P. 
551),  it  is  quite  different  to  the  present  case.     That  concerned 
proving  a  conviction  in  a  police-court  in  a  subsequent  proceed- 
ing in  a  civil  action.     A  Court  of  summary  jurisdiction  can  make 
an  order  under  sect.  6  (1)  of  the  Licensing  Act,  1902,  without 
the  consent  of  the  person  charged,  and  the  learned  magistrate 
here   was  wrong  in   declining  to  make  the  order  without  the 
respondent's  consent. 

The  respondent  did  not  appear. 

Sutton  for  the  magistrate  by  leave  of  the  Court. — As  regards 
proof  of  a  previous  conviction,  it  is  clear  and  settled  law  how 
they  should  be  proved,  and  the  magistrate  was  right  in  holding 
that  the  register  alone  was  not  sufficient.  In  Rex  v.  Smith 
(8  B.  &  C.  .341),  where  an  indictment  for  conspiracy  alleged 
that  ''at  the  Court  of  quarter  sessions  holden,  &c.,  an  indictment 
against  A.  B.  was  preferred  to  and  found  by  the  grand  jurj^'^  it 
was  held  that  this  allegation  must  be  proved  by  a  caption  regu- 
larly drawn  up  of  record,  and  that  the  minute-book  kept  by  the 
deputy  clerk  of  the  peace  could  not  be  received  as  evidence  of 
the  finding  of  the  bill,  although  no  record  in  fact  had  been  drawn 
up.  He  referred  to  the  Summary  Jurisdiction  Act,  1879  (42  &  48 
Vict.  c.  49),  ss.  14,  22;  the  Summary  Jurisdiction  Rules,  1886, 
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r.3;  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  s.  116  j  the     Commis- 
Prevention  of  Crimes  Act,  1871   (84  &  35  Vict.  c.  112),  s.  18;  ^^^^^^^ 
and  Paley^s  Summary  Convictions,  p.  439.     The  cases  cited  by  ^j^,  mbtbo- 
the  other  side  are  not  cases  dealing  with  previous  convictions  at       polib 
all.    The  consent  of  the  person  to  be  dealt   with  summarily  is  ^* 

necessary  before  there  is  jurisdiction  to  make  any  order  under       ^^I^^' 
sect.  6  (I)  of  the  Licensing  Act,  1902.  1903. 

Danckwerts,  K.C.  in  reply.  -; — 

Lord  Alvbestonb,  C.J. — Both  points  raised  in  this  case  are  ^svidinu^tf 
points  of  importance,  though  I  am  not  sure  that  our  decision      previotu 
upon  the  first  point  in  favour  of  Mr.  Danckwerts  has  any  far-  convictions  — 
reaching  effect,  because  my  present  opinion  is  that  it  must  be    ^^^*^*^!L. 
confined,  or  the  use  of  the  register  to  which  I  am  about  to  refer    Consent— 
must  be  confined  to  the  same  Court.     The  point  is  whether  the  ^2  ^  48  YicL 
Bow-street  magistrate  in  dealing  with  a  case  under  sect.  6  of  ^^'  J^' *•  ^.  • 
the  Licensing  Act  is  allowed  to  refer  for  the  purpose  of  that  c.  60.  s.  2  (i) ; 
section,  and  to  act  upon  the  minute  and  memorandum  which  are     2  Edw.  7, 
directed  to  be  kept  under  sect.  14  of  the  Act  of  11  &  12  Vict.  ^'  ^8, ».  6  (i). 
c.  43,  or  upon  the  register  of  the  minute  or  minutes  which  have 
to  be  kept  under  sect.  22  of  42  &  43  Vict.  c.  49.     It  seems  to 
me,  to  a  large  extent  for  the  reasons  urged  by  Mr.  Danckwerts, 
that  a  magistrate,  at  any  rate  in  the  Court  in  which  he  is  sitting, 
is  entitled  to  act  on  the  minute  and   memorandum   made  in 
that  Court  and  the  register  kept   there    and   the  information 
contained  therein.     Sect.  14  of  11  &  12  Vict.  c.  43,  provides 
that:  "If  he  or  they,'*  speaking  of  the  justices,  "convict  or 
make  an  order  against  the  defendant,  a  minute  or  memorandum 
thereof  shall  then  be  made,  for  which  no  fee  shall  be  paid,  and 
the  conviction  or  order  shall  afterwards  be  drawn  up  by  the 
said  justice  or  justices  in  proper  form  under  his  or  their  hand 
and  seal  or  hands  and  seals,  and  he  or  they  shall  cause  the  same 
to  be  lodged  with  the  clerk  of  the  peace,  to  be  by  him  filed.*'     I 
have  no  doubt,  for  the  reasons  which  Mr.  Danckwerts  mentioned, 
and  possibly  for  other  reasons,  it  was  considered  desirable  that 
these  convictions   should  go   to   quarter  sessions  and  be  filed 
there  and  be  on  record  for  all  future  purposes  and  for  Crown 
purposes,  and  I  cannot  think  that  a  minute  or  memorandum 
directed  to  be  drawn  and  then  and  there  be  made  and  apparently 
to  be  used  by  the  party,  because  no  fees  are  to  be  paid,  was  not 
meant  to  be  a  document  of  a  formal  character.     It  is  meant  to 
be,  I  think,  for  that  Court,  in  the  nature  of  a  record  or  minute 
of  proceedings  of  what  goes  on  in  that  Court.     Then  by  sect.  22 
of  42  &  43  Vict.  c.  49,  it  is   enacted  :  "  The  register  of  the 
minutes  and  memoranda  of  all  the  matters  entered  therein  for 
the  purpose  of  informing  a  Court  acting  for  the  same  county, 
borough,  or  place  as  the  Court  whose  convictions,  orders,  and 
proceedings  are  entered  in  the  register  " — is  to  be  prima  fade 
evidence  for  the  purpose  of  informing  those  courts  of  the  matters 
contained  therein.     That  certainly  tends  in  the  direction  that 
they  are  to  have  more  effect  than  a  mere  record  at  the  time 
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CoMMifi-     which  coald  not  be  used  afterwards.     I  agree  that  there  is  a 
■lONBB  OF    great  deal  in  the  other  statutes  to  which  Mr.  Danckwerts  aud 
THv  MiTBo-  ^^*  Sutton  have  called  attention^  as,  for  instance,  sect.  18  of 
POLI8        84  &  35  Vict.  c.  12  (the  Prevention  of  Crimes  Act,  1871),  which 
^    ^'  shows  for  purposes  of  both  the  conviction  on  indictment  and 

conviction  on  summary  conviction,  where  they  have  to  be  proved 
ISOSl        in  other  Courts  and  for  other  purposes,  more  may  be  required  to 
/~   ^  .  be  done  than  to  produce  the   register  kept  under  the  Act  of 
^Sifidenee  of  1879  or  the  minute  or  memorandum  kept  under  the  Act  of  1848. 
previous      Then,  as  regards  the  information  contained  in  the  register,  it 
«^**^**^~  may  have  to  be  supplemented  or  added  to  by  the  rules  made 
mctder^   Under  the  statute  from  time  to  time.     It  is  to  be  noticed  that 
Content—    this  register  in  this  case   does  contain  the  name  of  the  com- 
42  f  43  Vict,  plainant,  the  name  and  age  of  the  defendant,  the  nature  of  the 
OilfiS  rLf  ^^^^c®»  ^^^  punishment,   or,  in  other  words,  the  date  of  the 
c.  60,  #.2(1);  conviction,  so  that,  for  the  purpose  which  the  magistrate  has  to 
2  Edw,  7,     consider  it,  it  does  contain  the  same  information  as  would  be 
c.  2S,  f.  C  (1).  supplied  by  the  certified  copy  of  the  conviction  or  the  minute  or 
record  which  are  mentioned  in  sect.  14  of  the  Act  of  1848  and 
sect.  18  of  the  Act  of  1871.     Speaking  for  myself,  I  think  the 
London  School  Board  v.  Harvey  (4  Q.  B.  Div.  451)  is  an  authority 
in  favour  of  this  view.     There  had  been  an  order  on  a  summons 
ordering  the  attendance  of  the  child  in  September,  1877,  and, 
the  order  not  being  obeyed,  the  man  was  summoned  for  non- 
compliance on  the  27  th  day  of  March  and  fined  3«.  and  2s. 
costs,  or  in  default  five  days.     Qe  was  summoned  again  on  the 
15th  day  of  June  for  a  second  non-compliance  with  the  order, 
and  it  was  attempted  to  prove  the  previous  disobedience  of  the 
first  order  and  the  fine  by  a  minute  which  for  all  substantial 
purposes  was  the  same  as  the  register  in  this  case,  and  was  kept 
under  an  earlier  statute  which  had  the  same  provision  as  sect.  14. 
It  was  there  held  by  Cockburn,  C.J.  and  Lopes,  J.,  acting,  as  I 
think  Mr.  Danckwerts  has  satisGed   me,   on  the  common  law 
authorities,   that   in  that  proceeding   those   minutes   could   be 
referred  to  for  the  purpose  of  proving  a  previous  conviction. 
I  can  see  no  mischief  that  follows  from  this  decision;  on  the 
contrary,  I   think  there  will    be  very   substantial   gain.      Mr. 
Sutton  has  said  that  in  all  cases  of  this  kind  the  practice  has 
not   been   to   draw    up   these    convictions,   and,  though  some 
statutory  duty  may  have  been  neglected,  yet  it  seems  a  grave 
thing  to  say  in  such  a  case  as  this  before  the  Court  itself  the 
magistrate  must  hold  his  hand  unless  a  certified  copy  of  the 
conviction  is  obtained  and  put  in  evidence.     I  therefore  come  to 
the  conclusion  upon  the  first  point  on  which  our  guidance  is 
asked,  that,  sitting  in  his  Court,  the  magistrate  would  be  entitled 
to  act  in  his  own  Court  upon  the  memorandum  and  minute  made 
under  sect.  14  or  upon  the  register  kept  under  sect.  22.     Then 
as  to  the  point   whether  this  order  can  be  made  without  the 
consent  of  the  person  charged.     It  has  been  strenuously  urged 
upon  us  that  the  meaning  of  the  words  in  sub-sect.  1  of  sect.  6 


CAIMIKAIi  LAW  CASB8.  4ll 

of  the  Licensiag  Act,  1902,  ''Where,  upon  the  conviction  of  an     Commib- 
offender   the   court  is  satisfied,^'    mean   a  conviction  for  any    sionbb  of 
offence  whatever.     The  statute  may  have  said  that,  and,  if  it  ,, ^^  Mbtbo. 
did,  we  should  have  to  give  effect  to  it ;  but  when  you  come  to       polis 
look  at  the  words  of  the  section  and  the  previous  lecrislation,  it    _    ^* 

seems  to  me  it  is  not  the  object  of  the  section  or  the  legislation        

intended  to  be  carried  out  by  this  enactment.     The  Inebriates       1903. 
Act  of    1898   provided   for  certain   offences,  and  by  sect.   1 :      rTT"  . 
"  Where   a  person  is  convicted   on   indictment   of  an   offence  Jl^^ij^nc*  If 
punishable  with  imprisonment  or  peoal  servitude,  if  the  Court  is     previous 
satisfied  from  the  evidence  that  the  offence  was  committed  under  convictiona  — 
the  influence  of  drink,  or  that  drunkenness  was  a  contributing  p„^'/,^!lL 
cause  of  the  offence,  and  the  offender  admits  that  he  is  or  is     Content— 
found  by  the  jury  to  be  an  habitual  drunkard,'*  certain  conse-  42  4-  43  Vict 
qaences  follow.     The  2nd  section  of  the  Act  provides :  ''  Any  ^^  ^^^^  ^?.j 
person  who  commits  any  of  the  offences  mentioned  in  the  first  c.  60,  s.  2  (1) ; 
schedule   to    this    Act,   and   who    within    the   twelve   months     2  Edvo.  7, 
preceding  the  date  of  the  commission  of  the  offence  has  been  ^'  ^®'  *•  ^  ^^^• 
convicted  summarily   at   least  three  times  of  any  offences  so 
mentioned  and  who  is  an  habitual  drunkard,  shall  be  liable  upon 
conviction  or  indictment,  or,  if  he  consents,  to  be  dealt  with 
summarily,  on  summary  conviction,  to  be  detained  for  a  term 
not  exceeding  three  years.'*     Now,  what  is  the  practical  opera* 
tion  of  that  section  ?     A  person  is  being  summoned  by  summary 
process  for  one  of  the  offences  of  drunkenness  which  are  specified 
in  the  schedule.     There  are  some  twelve  or  thirteen  of  them, 
all  dealing  with  people  who  in  liquor  under  certain  circumstances 
do  certain   acts.     That   person   being   about   to  be   summarily 
tried,  it  comes  out  in   the  course   of   the  proceeding  that  the 
evidence  shows,  or  it  is  suggested  to   show,  he  was  one  of  the 
persons  contemplated  by    sect.  2,    who,   in   addition   to  being 
guilty   of   the   offence  in   sched.   1   of  the   Act  of   1898,  falls 
within  the   description   I   have   read.      He   need  not  consent 
to  be  tried  summarily,  and  then  he  will  have  to  be   tried  on 
indictment,  and  will  come  under  the  category  of  persons  already 
dealt  with  by  sect.  1.     That  being  so,  a  person  is  being  tried  on 
indictment  for  certain  classes  of  offences,  or  summarily  for  one 
of  the  offences  mentioned  in  the  schedule,  and  it  is  in  reference 
to  that  state  of  things  that  sect.  6  of  the  Licensing  Act,  1902, 
relates.     It  says  :  "  Where  upon  the  conviction  of  the  offender 
the  Court  is  satisfied  that  an  order  for  detention  could  be  made 
under  sections  one  or  two,  then,  whether  an  order  for  detention 
is  made   or  not,'*  a  certain    order    can  be    made.      We    are 
pressed  to  say,  having  regard  to  the  object  of  the  section,  that 
means  that  if  an  order   could  have  been  made  if  the  defendant 
had  consented,  then  an  order  should  be  made  under  the  Act  of 
1902,  even  though  the  defendant  does  not  give  any  consent.     In 
my  opinion  the  section  says,  whether  the  Court  thinks  fit  to  make 
the  order  or  not,  it  shall  send  certain  particulars  to  the  police 
authority,   where   it    has   jurisdiction   to  make  an  order  under 
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CoMHis-     sect.  2  of  the  Act  of  1898.       Bat  for  that  there  must  be  consent. 

p^Li 'iT  ^^    ^^  ™y   opinion,   therefore,   the  object   of   sect.  6  is  plain,  and 

THB  Mbtso-  evidently  it  means  to  say,  in  addition  to  making  the  order  either 

POLI8       under  sect.  1  or  under  sect.  2  of  the  Act  of  1898,  whether  the 

^     ^-  Court  makes  the  order  or  not,  these  particulars  at  any  rate  shall 

'    go  to  the  police  with  the  consequences  which  follow  from  it. 

1908.        Any  other  construction  would  be  reading  into  the  section  words 

jTT'  .     the  Legislature  had  not  in  view.      In  my  opinion  the  magistrate 
■^Evidence  of  ^^^  right  in  Saying,  no  consent  having  been  given,  he  onght  not 

previous      to  put  in  force  the  provisions  of  the  Act. 
convieUoM  —      WiLLS,  J. — 1  am  of  the  same  opinion  on  both  points.    With 
precedJtU^   regard  to  the  first,  some  of  the  authorities  cited  by  Mr.  Danck- 

CofiMtit—  werts  show  that  a  distinction  has  been  drawn  between  the  use 
42  ^  43  Vict,  to  be  made  of  what  I  may  call  incomplete  or  informal  records  of 
ci  i^62  net  ^  C^^^^  according  to  whether  they  are  proposed  to  be  used  in  the 
c.  60,  s.  2  (1) ;  same  Court  or  not,  and  that  idea  seems  to  have  been  carried  ont 

2  Edw.  7,  in  the  18th  section  of  the  Act  of  1871.  Then  it  is  true  that  that 
c.  28,  8.  6  (1).  ^Q^  gj^yg  ^jjj^|.  nQthing   in    that   section  shall  dispense  with  the 

legal  proof  of  previous  convictions,  but  then  it  also  contains  at 
the  end  of  the  same  section  the  enactment  that  any  method  of 
proof  which  was  theretofore  legal  should  remain  legal,  and  there- 
fore, if  this  method  of  proof  was  by  the  common  law  allowed  to 
be  made  use  of  by  the  same  Court  which  passed  the  original 
judgment,  the  common  law  has  been  satisfied  in  this  case.  It 
does  not  appear  to  me  that  there  is  any  question  of  substance 
involved  excepting  possibly  as  Mr.  Sutton  has  suggested,  that  if 
the  conviction  was  formally  drawn  up  it  would  show  the  time 
and  place  at  which  the  original  offence  was  committed,  which  are 
not  got  from  the  records  which  are  directed  to  be  kept  under 
the  Summary  Jurisdiction  Acts,  but  the  case  says  they  are  to  be 
got  from  the  note-book  of  the  magistrate's  clerk  at  the  time  the 
evidence  is  taken.  That  is  a  book  not  required  to  be  kept  at  all 
or  to  be  preserved,  and  inasmuch  as  the  time  and  place  could 
only  be  got  from  such  an  informal  source  as  that,  it  does  not  look 
as  if  time  and  place  were  very  much  of  the  essence  of  that  which 
is  to  be  preserved.  It  is  certainly  the  fact  that  no  prisoner  that 
I  have  tried,  who  has  been  asked  if  he  has  been  convicted  before, 
on  the  second  part  of  the  indictment  charging  felony  after 
previous  conviction,  manifested  the  smallest  curiosity  as  to  the 
contents  of  the  indictment.  Very  often  they  are  particular  as  to 
the  date  of  the  conviction,  and  it  constantly  happens,  when  they 
are  told  the  date  it  took  place,  they  say  at  once  :  ''  Oh,  yes.'' 
For  the  purpose  of  this  section  it  does  not  seem  to  me  that  the 
time  and  the  place  of  the  previous  offence  which  have  to  be  proved 
is  of  the  smallest  consequence.  I  think,  therefore,  this  is  a  case  in 
which  the  common  law  doctrine  applies,  and,  the  previous  convic 
tions  beingin  the  same  Court,  the  Court  hada  perfect rightto  resort 
to  them.  With  regard  to  the  second  question,  I  confess  I  have 
not  been  able  to  entertain  from  the  first  any  real  doubt  what  the 
6th  section  of  the  Act  of  1902  means.      It  seems  to  me  to  be  as 
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plain  as  language  can  say  that^  whereas  by  the  Inebriates  Act^      Coxmib- 
1898,  where  a  Goart  upon  the  proper  conviction  of  the  offender,    monir  of 
whether  under  the  provisions  of  tne  1st  or  2nd  section,  has  the  ^^^  mitso- 
power  of  saying  either  that  he  shall  be  detained  or  forbearing  to        polib 
say  so,  whether  the  Court  does  pronounce  that  addition  to  the  ^' 

sentence  or  does  not,  notice  shall  be  given  to  the  police.     That      Q^Q^^^- 
seems  to  me  to  give  the  rational  meaning  to  language,  and  to  be       1908. 
merely  a  supplement  to  the  consequences  which  will  follow  a  con-        -; — 
viction  either  under  indictment  or  on  summary  conviction,  if  the  f!!^JJ2^^  0/ 
defendant  consents  to  be  dealt  with  in  that  fashion.  previous 

Channbll,  J. — ^I  concur  on  both  points.     As  to  the  first,  I  do  e<mvicHan$  — 
not  think  myself  it  is  a  point  of  very  great  practical  importance,    ^*^2JJjJ!!_ 
and  I  do  not  think  there  would  be  serious  difficulty  in  proving    Comeni-' 
the  convictions  in  other  Courts,  or  in  proving  the  conviction  by  42  4*  43  Viet, 
a  formal  record  of  the  conviction.     But  I  concur  on  this  point  on  *•  ^*»  ••  ^.'^ 
the  ground  of  the  authority  of  London  School  Board  v.  Harvey  c.  60, ».  2  (l)  j 
(«ifp.).     But  for  that  case  I  should  have  considerable  doubt,  and    2  Bdw.  7, 
am  not  sure  which  way  I  should  have  decided.     As  to  the  second  ^'  ^^*  ••  ^  (^)- 
point,  I  think  it  is  clear,  but  I  think  it  wants  a  little  explana- 
tion.    The  Inebriates  Act  has  two  sections,  each  providing  for 
an  order  for  detention,  and   under  each  there  is  both  matter  of 
substance  to  be  proved  and  matter  of  procedure  to  be  adopted 
and  followed.     Under  sect.  I  it  is  to  be  proved  that  the  offence 
in  question  was  committed  under  the  influence  of  drink,  or  that 
drunkenness  was  a  contributory  cause  to  the  offence,  and  the 
defendant  an   habitual  drunkard.      Those  are  matters  of  sub- 
stance, and  the  procedure  to  be  adopted  is  that  those  matters 
must  be  charged  in  the  indictment,  and  that,  unless  evidence  has 
been  given  before  the  committing  magistrate  of  it,  seven  days' 
notice  of  the  evidence  must  be  given.      That  is  the  procedure. 
Then  under  the  2nd  section  the  matter  of  substance  to  be  dealt 
with  is  the  offence  under  consideration  at  the  time — namely,  one 
of  those  in  the  schedule  to  the  Act — ^which  means  that  it  is  an 
offence  arising  out  of  drunkenness.     Next  there  must  have  been 
at  least  three  convictions  of  that  character,  and  then  again,  as 
under  the  former  sub-section,  the  person  must  be  shown  to  be  an 
habitual  drunkard.      Those  are  the  matters  of  substance  which 
have  to  be  shown  in  order  that  an  order  for  detention  may  be 
made,  the  procedure  being  that  the  man  shall  be  committed  for 
trial  on  the  offence  or  shall  consent  to  be  dealt  with  summarily. 
Then  when   you    come   to   the   Licensing   Act,   1902,  it  says  : 
"  Where  upon  the  conviction  of  an  offender  the  court  is  satisfied 
that  an  order  of  detention  could  be  made  under  sect.  1  or  sect.  2 
of  the  Inebriates  Act.''      I  think  that  means  could  be  made  not 
only  because  the  facts  of  substance  are  proved^  but  also  because 
the  proper  machinery  has   been    adopted.      Unless  the  proper 
procedure  under  sect.  1  or  sect.   2,  as  the  case  may  be,  has  been 
in  fact  followed,  no  order  could  be  made  for  detention,  and  if  no 
order  could  be  made   for  detention,  then  no  order  as  to  this. 
It  seems  to  me  the  words  being  used  there  in  the  present  tense. 
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CoMMis-  "  satisfied  that  an  order  for  detention  could  be  made  .  .  . 
PoLii^irpoR  whether  or  not  an  order  for  detention  is  made  or  not/'  and  not 
THE  Metro-  in  the  past  really  concludes  the  matter. 

^^^^8  Judgment  accordingly. 

Donovan.        Solicitors  :   Wontner  and  Sons  ;  Solicitor  to  the  Treasury. 
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Inebriates  Act 
— EvidcTice  of 

previous 
convictions — 

Condition 

precedent — 

Consent — 

42  ^  43  Vict. 

c.  49,  8.  22  ; 

c.Mf2^u;  KING'S  BENCH  DIVISION. 

2  Edw.  7, 

c.  28, 8.  6  (1).  March  4  and  16,  1903. 

(Before  Lord  Alverstone,  C.J.) 

DsMEB  V.  Cook  and  anothib.  (a) 

False  imprisonment — Governor  of  prison — Clerk  of  the  peace — 
Action  against  governor  and  cleric  of  the  peace — Qovemor 
receiving  prisoner  without  proper  warrant  of  commUmefni — 
Warrant  by  magistrate — Sentence  altered  on  appeal  by  quarter 
sessions — No  fresh  warrant  by  quarter  sessions — Liability  of 
governor  and  clerk  of  peace — Summary  Jurisdiction  Act,  184fi 
(11^12  Fic^.  c.  43),  «.  27. 

The  plaintiff  was  convicted  by  a  Court  of  summary  jwisdictiw, 
and  sentenced  to  a  term  of  imprisonment  with  hard  labour.  He 
wa>s  taken  to  prison  under  a  warrant  of  commitment  made  out 
by  the  magistrate,  but  released  pending  an  appeal  to  quarter 
sessions.  The  conviction  was  affirmed,  but  the  sentence  was 
altered.  No  fresh  warrant  of  commitment  was  made  out  by  the 
recorder  at  quarter  sessions,  but  the  original  conviction  by  the 
magistrate  was  altered  by  the  recorder  in  accordance  with  his 
sentence.  The  plaintiff  was  then  taken  to  prison,  and  the  only 
documents  handed  to  the  governor  of  the  prison  were  a  copy  of 
the  original  conviction  by  the  magistrate  as  altered  by  the 
recorder  and  the  original  warrant  of  commitment  by  the  magis- 
trate. He  was  detained  in  prison  for  some  days,  when  the 
conviction  was  quashed  upon  other  grounds  and  he  was  released. 
In  an  action  for  false  imprisonment  against  the  clerk  of  the 
peace  of  the  borough  and  the  governor  of  the  prison  for 
vmlawfully  imprisoning  the  plaintiff: 

Held,  that  the  action  could  not  be  maintained  against  the  clerk  of 
the  peace,  as  he  was  merely  a  ministerial  officer  and  his  act  was 

(a)  B«ported  by  W.  W.  Obb,  Eaq.,  Barrister-at-Law. 
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a  ministerial  act ;  hut  that  ths  a/^tion  was  maintainable  against  Dkmbs 

the  governor,  as  he  was  not  justified  in  receiving  the  plaintiff  ^     *• 
into  custody  and  detaining   him   without  a  fresh  warrant  of 
commitment  by  the  recorder,  and  that  the  documents  which  the 

governor  received  were  not  equivalent  to  such  warrant  of  com-  

mitment,  and  that  the  governor  was  liable  in  damages  to  the  ^^Im 

plaintiff,  impriaonment 

— Warrant  of 

A  CTION  tried  before  Lord  Alverstone,  C.J.,  with  a  special  '^u^"!^ 

-*-^     jury.  of  sentence  on 

The  plaintiff  was  a  painter  residing  in  the  boroagh  of  West     appeals 
Ham;  the  defendant  Edward  H.  Cook  was  the  clerk  of  the  T?^^^^  f^th'^tl^^t 
for  the  borough  of  WesfHam,  and  the  defendant  Frank  Johnson  ^Liability  of 
was   the   governor  of  His  Majesty's  prison   at  Pentonville   in  governor  and 

London.  '^^SuL^ 

The  action  was  brought  by  the  plaintiff  against  the  defendant  juriedicHon 
Cook  for  that  he  on  the  18th  day  of  April,  1902,  at  the  quarter    ^ct,  1848 
sessions  for  the  borough  of  West  Ham,  unlawfully  assaulted  and  ^^^43/^  ^^^' 
ordered  and  gave  the  plaintiff  into  the  custody  of  certain  police  ^'      '  '     ' 
officers  and  prison  warders  and  caused  the  plaintiff  to  be  by  them 
then  and  there  arrested  and  imprisoned  and  afterwards  to  be 
conveyed  in   custody  of  police  officers  or  warders  to  and  im- 
prisoned in  Pentonville  Prison  and  to  be  detained  as  a  prisoner 
until  the  29th  day  of  April,  1902 ;  and  against  the  defendant 
Johnson  for  that  he  by  his  servants  or  agents,  the  warders  of  the 
prison  J  on  the  18th   day  of  April,  1902,   unlawfully  took  the 
plaintiff  into  custody  and  detained  him  in  custody  and  imprisoned 
him  at  the  said  prison  and  detained  him  as  a  prisoner  until  the 
29th  dayof  April,  1902,  when  he  was,  on  a  writ  of  habeas  corpus, 
ordered  by  an  order  of  the  Court  to  be  discharged  from  prison. 

The  defendant  Cook  in  his  defence  said  that  on  the  18th  day 
of  April,  1902,  he  was  and  was  acting  as  clerk  of  the  peace  for 
the  borough  of  West  Ham  at  the  quarter  sessions  of  the  borough ; 
that  the  plaintiff  had  on  the  10th  day  of  January,  1902,  been 
convicted  at  the  West  Ham  petty  sessional  Court  of  being  a 
rogue  and  vagabond  and  sentenced  to  two  months^  imprison- 
ment with  hard  labour,  and  that  the  plaintiff  had  appealed  from 
such  conviction  to  the  quarter  sessions;  that  at  the  quarter 
sessions  on  the  18th  day  of  April  the  recorder  duly  determined 
the  plaintiff's  appeal,  affirmed  the  conviction,  and  sentenced  the 
plaintiff  to  two  months'  imprisonment  in  the  second  division,  and 
that  this  defendant  as  his  duty  was  and  being  and  acting  as  the 
proper  officer  of  a  Court  of  record  and  competent  jurisdiction  by 
command  of  the  judge  thereof  ordered  the  plaintiff  into  custody 
of  the  proper  officers. 

The  defendant  Johnson  in  his  defence  said  that  on  the  18th 
day  of  April,  1902,  on  the  authority  of  the  Prison  Commissioners 
and  under  a  warrant  of  commitment  dated  the  10th  day  of 
Janaary,  1902,  issued  under  the  authority  of  a  Court  of  com- 
petent jurisdiction,  as  varied  by  an  order  of  the  quarter  sessions 
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Dbmbb      for  the  county  borongli  of  West  Ham,  he  received  the  plaintiff 

Cook  AND    ^^^^  lawful  castody  and  dealt  with  him  as  by  the  said  warraDt 

AMOTHBB.    directed  and  imprisoned  him  in  the  second  division^  and  kept 

him  so  imprisooed  nntil  the  29th  day  of  Aprils  1902,  when  he 

released  him  pursuant  to  an  order  of  the  King^s  Bench  Division 

Falie        ^f  the  High  Court. 
impruanment      The  facts  as  proved  at  the   trial    are   fully  set  out  in  the 
—Warrant  ©/judgment. 

^^UeraUon       Cho/rles  K  Jones  and  Naldrett  for  the  plaintiff. 
of  8'ntence  <m     Horace  Avorify  K.C.  and  Travers  Humphreys  for  the  defendant 

appealr-       Cook. 

f^^aJZt     The  Attorney-Oeneral  (Sir  Robert  Finlay,  K.C.)  and  H.  SuUcn 
^Liability  of  for  the  defendant  Johnson.  i^         j        i< 

goverrwr  U  ^ur.  odv.  vult. 

""^Bui^y       Jfarcfc  16.— Lord  Alvbrstonb,  C.J.  read  the  following  judg- 

jurUdiction  mont : — This  is   an    action    brought    by   the   plaintiff    against 

Act,  1848     Edward  Harvey  Cook,  the  clerk  of  the  peace  for  the  borongh 

^J^Jjx^^  27**  ^^  West  Ham,  and  Captain  Johnson,  the  governor  of  Penton- 
ville  Prison,  in  respect  of  his  detention  in  Pentonville  Prison 
from  the  18th  to  the  29th  day  of  April.  On  the  latter  date  the 
Court  of  King's  Bench  by  the  judgment  of  Darling,  J.,Channell,  J., 
and  myself  decided  that  the  order  under  which  he  was  detained 
was  invalid,  and  he  was  accordingly  released.  Subsequently,  on 
the  7th  day  of  June,  this  action  was  commenced.  The  jury  have 
provisionally  assessed  the  damages  for  his  detention  in  the  sum 
of  hi.,  and  I  have  now  to  decide  whether  the  action  can  be 
maintained  against  either  of  the  defendants.  Before  dealing 
with  the  question  of  law  which  has  been  raised  on  behalf  of  the 
defendants,  it  will  be  convenient  to  state  the  facts  briefly.  On 
the  2Dd  day  of  January,  1902,  Demer  was  charged  with  having 
indecently  exposed  his  person.  He  obtained  bail  and  was  snb- 
sequently  remanded  till  the  10th  day  of  January,  when  he  was 
charged  under  sect.  4  of  the  Vagrancy  Act,  1824  (5  Geo.  4, 
c.  83),  with  being  a  rogue  and  vagabond  for  having  been  guilty 
of  the  above  offence.  He  was  found  guilty  by  the  magistrate 
and  sentenced  to  two  months^  imprisonment  with  hard  labour, 
and  on  that  day  a  warrant  of  commitment  on  conviction,  signed 
by  the  magistrate,  was  made  out  directing  him  to  be  kept  in 
prison  with  hard  labour  for  the  space  of  two  months.  Under 
that  warrant  of  commitment  he  was  taken  to  Pentonville,  where 
he  remained  until  about  the  15th  day  of  January,  when  in  the 
ordinary  course  he  was  conveyed  to  Bedford  to  complete  the 
remainder  of  his  sentence.  He  lodged  an  appeal,  and  on  the 
18th  day  of  January  he  obtained  bail  which  was  given  by  two 
sureties,  Mr.  Fuller  and  Mr.  Allen,  the  condition  of  the  recog- 
nisances being  that  Demer  should  abide  by  and  duly  perform  the 
order  of  the  Court  to  be  made  upon  the  trial  of  an  appeal  to 
quarter  sessions.  Upon  notice  of  the  appeal  and  the  granting 
of  bail  being  given  to  the  governor  of  Bedford  Prison,  the 
plaintiff  was  discharged  from  that  prison  pending  the  appeal. 
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The  appeal  came  on  for  hearing  on  the  7th  day  of  February^      Dbmbb 
whea  the  appellant  and  other  witnesses  were  examined  orally^  ^• 

and  judgment  was  reserved  until  the   I8th  day  of  April,  the    anothwb? 

sessions  being  adjourned  to  that  day,  and  the  existing  recognis-        

ances  being  enlarged.   On  the  18th  day  of  April  the  recorder  gave        ^^• 
judgment  convicting  the  defendant  of  beingarogue  and  vagabond        J^ 
within  sect.  4  of  5  Geo.  4,  c.  83,  for  that  he  had  been  guilty  of  imprisonment 
exposure  of  his  person  on  or  about  the  9th  day  of  December  in  —Worrant  of 
the  presence  of  a  woman  named  Remain,  and  on  the  18th  day  of  fl'SiJ^J^JJ^ 
December  in   the  presence  of  a  woman  named   Staples.     He  of  gentencB  on 
further  altered  the  sentence  by  remitting  the  hard  labour  anjd     appeal-^ 
putting  the  appellant  in  the  second  division.     The  original  coQ- z^^^****^'^* 
viction  was  altered  by  the  recorder  in  accordance  with   this  —Liability  of 
decision.     By  our  judgment  of  the  29th  day  of  April  we  held  governor  and 
that  the  conviction,  as  so  altered,  alleged  two  distinct  offences  ^^^  ^^  ^^^ 
and  was  bad.     Thereupon  the  defendant  was  released,  and  sub-  jurMiMon 
sequently  this  action  was  brought.     The  other  material  facts     Act,  1848 
which  were  proved  before  me  were  as  follows  :  After  the  judg.  ^^^/^.^^  ^^*' 
ment  had  been  delivered  on  the  18th  day  of  April,  the  plaintiff's  ^'     ^*  '' 
counsel  applied  for  a  case  upon  the  ground  of  misreception  of 
evidence  and  certain  other  points  of  law.     The  recorder  said 
he  would  grant   a   case  upon   the  usual    recognisances   being 
entered  into,  and  thereupon  it  was  stated  that,  upon  his  decision 
being  given,  the  counsel  and  the  solicitor  for  the  appellant  left 
the  court.     Subsequently  an  application  was  made  to  the  sureties 
Fuller  and  Allen  as  to  whether  they  would  enter  into  the  further 
recognisances  that  the  defendant  would  appear  after  the  appeal, 
and  they  declined  to  have  anything  more  to  do  with  the  matter, 
and  thereupon  the  learned  recorder  said  that  the  law  must  take 
its  course.     It  was  proved  that  time  was  given  to  the  plaintiff  to 
find  other  sureties,  but  he  was  unable  to  do  so,  and  in  con- 
Bequence  he  was  taken  back  to  Pentonville  Prison  in  the  custody 
of  warders  who  were  present  at  the  sessions.     No  fresh  warrant 
for  commitment  was  drawn  up,  and  it  was  admitted  that  the  only 
documents  which  the  defendant  Captain  Johnson  received  were  a 
copy  of  the  conviction  as  altered  by  the  recorder  and  the  original 
warrant  of  commitment  of  the  10th  day  of  January,  sentencing 
the  plaintiff  to  two  months'  imprisonment  with  hard   labour. 
As  regards  Mr.  Cook,  the  clerk  of  the  peace,  I  am  clearly  of 
opinion  that  the  action  cannot  be  maintained.     I  am  satisfied 
that  he  gave  no  independent  order,  but  that  whatever  he  did 
was  to  carry  out  the  order  or  direction  given  by  the  learned 
recorder,   and   that   he  only   acted   ministerially   and   that   as 
against  him  the  action  must  be  dismissed  with  costs.     The  case 
of  Dews  V.  Riley  (18  L.  T.  Rep.  0.  S.  155 ;  11  C.  B.  434)  is  an 
authority  that  the  clerk  of  a  Court  who  acts  in  pursuance  of  and 
for  the  purpose  of  carrying  out  the  orders  of  a  judge  is  a  minis- 
terial officer.     The  position  of  the  governor  appears  to  me  to  be 
entirely  different,  and  the  question  is  whether  he  was  justified 
in  receiving  and  detaining  the  prisoner  without  any  fresh  warrant 
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Dbher      of  commitment  after  the  sentence  of  the  recorder,  and  whether, 
^     ^'  having^  done  so,  he  is  liable  in  this  action.     The  authorities  cited 

Cook  a.md  ^i> 

ANOTHMB.    ^7  ^^®  Attorney-General — Olliet  v.   Besaey  (Sir  Thomas  Jones' 

Reps.    214,    215),   Butt    v.   Newman    (Gow,    97),   Countess   of 

^^'        Rutlttnd's  case  (6  Beps.  54a),  Henderson  v.  Preston  (69  L.  T. 

^^       Rep.  334;  21  Q.  B.  Div.  362),  and  Greaves  v.   Keene  (40  L.  T. 

imprisonment  Rep.  216;  4  Ex.  Div.  73) — are,  in  my  opinion,  conclusive  to 

—Warrant  o/show  that  where  a  gaoler  receives  a  prisoner  under  a  warrant 

^AulraHon  ^^'^^  ^^  Correct  in  form,  no  action  will  lie  against  him  if  it 

of  sentence  on  should  turn  out  that  the  warrant  was  improperly  issued  or  that 

appeal—     the  Court  had  no  jurisdiction  to  issue  it.     These  authorities  in 

heahwarrant  ^^    ^^^  concludo    the    present  case,    because  in  this  case,  as 

—Lidbiuty  of  already  stated,  no  fresh  warrant  was  issued  upon  the  18th  day 

governor  and  of  April.     I  must  Consider,  therefore,  whether  the  documents 

eUrh  of  peace  ^hjch  Captain  Johnsou  had — that  is  to  say,  the  conviction  of 

Jurisdiction   ^^^  1^^^  ^^7  ^^  January,  as  amended  in  red,  and  the  original 

Act,iB4iS     warrant  of  the  magistrate,  also  dated  the  10th  day  of  January, 

^^^^}^  ^^'  which  was,  as  I  have  stated,  also  handed  to  him — are  equiva- 

'*     '  lent  to  a  warrant  or  take  the  place  of  one.     It  is,  I  think,  clearly 

established  that  the  warrant  must  be  in  writing.     It  is  so  laid 

down   in    Paley  on    Convictions   (7th    edit.,    p.   216),  and  the 

authorities  there  cited  justify  the  statement.     The  language  of 

sects.  17,  21,  and  27  of  the  Summary  Jurisdiction  Act,  1848,  and 

sect.  39   of  the  Summary  Jurisdiction   Act  of    1879   certainly 

support  this   view.     In   my   opinion,   the   documents   already 

referred  to  are  not  equivalent  to,  and  do  not  take  the  place  of, 

a  warrant.     First,  as  to  the  warrant  of  commitment  of  the  10th 

day  of  January,  this  upon  the  date  in  question — namely,  the  1 8th 

day  of  April — had  upon  the  face  of  it  been  exhausted,  and  I  think 

that  the  view  taken  by  the   King's   Bench   Division    in   their 

judgment  of  the  29th  day  of  April,  that  this  document  could  not 

be  relied   upon,  was    correct.      It  was    farther    contended   by 

the  Attorney -General  that  the  order  of  the  quarter  sessions  of 

the  18th  day  of  April,  supplemented  by  the  recognisances  into 

which  the  sureties  had  entered  that  Demer  should  abide  by  and 

perform  the  order  of  the  Court  on  appeal,  rendered  any  further 

warrant  by  the  Court  of  Quarter  Sessions  unnecessary,  and  that 

the  conviction  of  the  10th  day  of  January,  as  altered  on  the 

18th  day  of  April,  was  a  sufficient  warrant.     I  am  clearly  of 

opinion  that  this  argument  cannot  be  maintained.     In  the  first 

place,  a  conviction  is  not  a  warrant,  and  I  think,  notwithstanding 

the  argument  addressed  to  me  by  the  Attorney-General  and  Mr. 

Avory,  that  sect.  27  of  the  Summary  Jurisdiction  Act,  1848, 

does  contemplate  a  fresh  warrant  being  issued  after  the  decision 

of  the  appeal.     I  have  not  overlooked  the  argument  that  sect.  27 

only  applies  when   the   appellant  has  not  been   committed  to 

prison ;  but,  in  my  opinion,  this  view  is  too  narrow,  and,  looking 

to  the  powers  of  the  Court  of  Appeal  and  to  the  jurisdiction  it 

exercises,  I  think  the  section  does  contemplate  a  iresh  warrant 

being  issued,  at  any  rate  in  such  a  case  as  the  present^  where 
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the  sentence  is  altered  and  the  original  warrant  has  upon  the      Dshbb 
face  of  it  expired.     Moreover^  to  contend  that  the  gaoler  would    ^     ^' 
be  justified  in  relying  apon  other  docaments  which  are  not  in    anothbb. 

his  possession  and  which  are  not  handed  to  him^  and  which  are        

not  referred  to  in  the  document  that  is  given  to  him,  would  be        ^^' 
to  lay  down  a  most  dangerous  principle  and  to  infringe  the  rule       paiM 
referred  to  in  the  cases  already  cited^  that  the  warrant  and  vmprUonment 
nothing   else  is  the  protection  to   the  gaoler,  and  he   is   not  — W'^^T'o*'*  <>/ 
entitled   to  question  it   or  go  behind  it.      It  is  further  to  be  ^^ulrat^ 
noted  that  the  conviction  is  a  new  conviction  for  a  new  punish-  of  sentence  on 
ment — namely,  two  months^  imprisonment  in  the  second  division,     appeal— 
and  not  two  months'  imprisonment  with  hard  labour  of  which  A*^  warrant 
eleven  days  had  already  been  suffered.     In  my  opinion.  Captain  -^LiahiUty  of 
Johnson  was  not   justified  in  detaining  the  plaintiff  without  a  governor  and 
warrant  in  writing  from  the  recorder,  and  that,  so  far  as  he  was  ^^^g^^J^^^ 
concerned,  the  detention  of  the  plaintiff  was  unlawful.     I  there-  jurisdiction 
fore  give  judgment  for  the  plaintiff  for  the  amount  assessed  by     ^ct.  1848 
the  jury — namely,  5Z.,  with   costs  as  against  Captain  Johnson,  ^^^X}^  27^^' 
and   dismiss   the  action   with  costs  as  against    the   defendant    '      >  *     - 
Cook.     I    give  the  necessary  certificate  that   the    action    was 
properly  brought  in  the  High  Court. 

Judgment  for  the  plaintiff  as  against  the  defendant  Johnson. 
Judgment  for  the  defendant  Oook. 

Solicitor  for  the  plaintiff,  Charles  C.  Sharman. 

Solicitors  for  the  defendant  Cook,  Clapham,  Fitch,  and  Co. 

Solicitors  for  the  defendant  Johnson,  The  Treasury  Solicitor. 


KING'S  BENCH  DIVISION. 

Thursday,  April  2,  1908. 

(Before  Lord  Alvbestonb,  C.J.,  Wills  and  Channell,  JJ.) 

Macey  (app.)  V.  McKenzie  (resp.).  (a) 

Licensing  Acts — Sale  of  liquor  to  children — Corking  and  sealing 
of  vessel— Bottle  with  screw  stopper  and  label — No  evidence  that 
label  could  be  removed  without  destruction — Sufficiency  of  label 
as  a"  sealing  " — Intoxicating  Liquors  {Sale  to  Children)  Act, 
1901  (1  Edw.  7,  c.  27),  *.  2. 

The  appellant  sold  to  a  child  under  the  age  of  fourteen  years,  for 
consumption  off  the  premises,  a  pint  of  beer  in  a  bottle  corked 

(a)  B«portod  bj  W.  W.  Orb,  Esq.,  Barristor-at-LAw. 
▼OL.  XX.  0   0 
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Macbt 

V. 

McKbnzib. 

1903. 

lAcenting 

Acts — 8ale  of 

liquor  to 

children — 

Corking  and 
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fcy  meanB  of  a  screw  stopper  and  having  an  adhesive  paper  label 
fastened  to  the  top  of  the  stopper  and  to  the  sides  of  the  neck  of 
the  bottle.  Upon  an  information  under  sect.  2  of  the  Intoxica- 
ting Liquors  {Sale  to  Children)  Act,  1901,  the  magistrate  was 
of  opinion  that  the  label  could  be  removed  in  several  ways  witk- 
out  destruction,  as  by  steam  or  by  a  penknife,  and  the  stopper 
withdrawn  and  the  label  afterwards  refastened  to  the  bottle,  and 
he  held  that  the  bottle  was  not  '^  sealed"  in  compliance  with  the 
section  and  convicted  the  appellant.  There  was  no  evident 
that  the  stopper  had  been  removed  or  could  be  removed  without 
destroying  the  label. 
Held,  that  there  was  no  evidence  before  the  magistrate  on  which  he 
could  properly  find  that  the  label  could  be  removed  without 
destruction  or  that  the  bottle  was  not  "  sealed  '^  in  compliance 
with  the  section,  and  that  the  conviction  therefore  could  not  be 
supported. 

CASE  stated  by  the  stipeDdiary  magistrate  for  the  borough  of 
Cardiff. 

An  information  was  preferred  by  William  McKenzie,  the 
respondent,  under  the  statute  1  Edw.  7,  c.  27  (the  Intoxicating 
Liqnors  (Sale  to  Children)  Act,  1901),  s.  2,  against  the  appel- 
lant for  that  she,  being  the  holder  of  a  licence  for  certain  pre- 
mises, did  unlawfully  knowingly  sell  intoxicating  liquor  to  a  girl 
under  the  age  of  fourteen  years,  for  consumption  by  a  person  off 
the  premises. 

This  information  was  heard  by  the  magistrate  on  the  6th  day 
of  June,  1902,  when  he  convicted  the  appellant  of  the  offence 
and  fined  her  1^.  including  costs,  and  in  default  of  payment  or 
of  sufficient  distress  seven  days'  imprisonment. 

Upon  the  hearing  of  the  information  the  following  facts  were 
admitted  by  the  parties  : — 

The  appellant  was  the  holder  of  a  licence  to  sell  intoxicating 
liquor  at  the  licensed  premises  in  question. 

On  the  14th  day  of  May,  1902,  the  appellant  knowingly  sold 
certain  intoxicating  liquor — namely,  one  pint  of  beer — to  a  child 
twelve  years  of  age,  for  consumption  by  a  person  off  the  licensed 
premises. 

The  beer  was  sold  in  a  certain  bottle  corked  by  means  of  a 
screw  stopper  which  fitted  into  a  corresponding  '' thread  *'  in 
the  top  or  mouth  of  the  bottle.  An  adhesive  paper  label  adhered 
to  the  top  of  the  stopper  and  to  the  sides  of  the  neck  of  the 
bottle.     The  following  words  were  printed  on  the  label : 

Please  replace  the  stopper  when  empty.    William  Hancock  and  Company  Limited, 
GardifiP.    Observe  the  label  is  unbroken. 

The  effect  of  unscrewing  the  stopper  would  be  to  destroy  the 

label. 

The  magistrate,  however,  was  of  opinion  that  the  label  could 
be  removed  in  several  ways  without  destruction,  for  example,  by 
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ike  application  of  steam^  or  by  separating  the  label  from  the  Macbt 

neck  of  the  bottle  by  means  of  a  penknife^  and  the  stopper  could  ^  ^^' 

then  be  withdrawn  and  in  this  way  access  to  the  beer  could  be        

obtained,  and  with  the  aid  of  some  adhesive  substance  the  label  1908. 

oonld  be  replaced  at  the  will  of  the  messenirer.     The  bottle  was  _ .      . 

£  3    J  -L'L'A  Licensing 

forwarded  as  an  exhibit.  Aetg—Saleof 

It  was  contended  on  behalf  of  the  appellant  that  the  screw     Uquor  to 
stopper  and   label   constituted    a  ''corking"   and   "sealing"    ehiidren— 
within  the  meaning  of  the   section,    inasmuch  as  the   effect  s^i^^^^i 
of  nnscrewing  the  stopper  would  be  to  tear  or  destroy  the  label.  —Evidence^ 

It  was  contended  on  behalf  of  the  respondent  that  the  bottle    l>e9truci%on 
was  not  ''  sealed  ^'  within  the  meaning  of  the  section,  inasmuch    i^^^  7 
as  it  was  possible  to  remove  the  stopper  without  destroying  the    e.  27, «.  2. 
label. 

The  magistrate  was  of  opinion  that  the  contention  of  the 
respondent  was  right,  and  he  convicted  the  appellant. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
magistrate  upon  the  above  statement  of  facts  came  to  a  correct 
determination  in  point  of  law. 

The  Intoxicating  Liquors  (Sale  to  Children)  Act,  1901 
(1  Edw.  7,  c.  27),  provides  : 

Sect  2.  Erery  holder  of  a  licence  who  kDowingly  sells  or  delivers,  or  mllows  any 
penon  to  sell  or  dellTer,  sare  at  the  residence  or  working  place  of  the  purchaser, 
soy  description  of  intoxicating  liqnor  to  any  person  under  the  age  of  fourteen  years 
for  consumption  hy  any  person  on  or  off  the  premises,  excepting  such  intoxicating 
liquors  as  are  sold  or  delivered  in  corked  end  sealed  vessels  in  quantities  not  less  than 
one  reputed  pint  for  consumption  off  the  premises  only,  shall  be  liable  to  a  penalty 
not  exceeding  2L  for  the  first  offence,  and  not  exceeding  SL  for  any  subsequent 
offence.    .    .    . 

Sect.  6.  The  term  **  corked  "  means  closed  with  a  plug  or  stopper,  whether  it  is 
made  with  cork,  or  wood,  or  glass,  or  some  other  material  The  expression  **  sealed  " 
means  secured  with  any  substance  without  the  destruction  of  which  the  cork,  plug, 
or  stopper  cannot  be  withdrawn. 

8.  T.  Evans,  K.C.  {John  Oaskell  with  him)  for  the  appellant. 
— ^The  conviction  cannot  be  sustained.  There  was  no  evidence 
before  the  learned  stipendiary  magistrate  upon  which  he  could 
properly  find  that  the  bottle  was  not  '*  sealed "  in  accordance 
with  the  section.  He  merely  says  that  the  label  could  be 
removed  in  several  ways  without  destruction,  but  there  was  no 
evidence  at  all  before  him  to  support  such  a  finding,  and  it  was 
not  a  matter  of  common  knowledge.  [Lord  Alverstonb,  C.J. — 
It  is  a  strong  thing  to  assume  without  evidence  that  such  a  label 
can  be  removed  without  destroying  it.  There  are  gums  made  for 
the  very  purpose  of  fastening  labels  so  that  they  cannot  be 
removed  without  destruction.]  The  case  of  Mitchell  v.  Crawshaw 
(ante,  p.  395 ;  88  L.  T.  Rep.  463),  recently  before  this  Court,  is 
entirely  different  from  the  present  case.  There  the  officer 
stated  that  he  had  withdrawn  the  stopper  of  the  bottle  and 
replaced  it  without  destroying  the  label  by  merely  damping  and 
softening  the  label  with  his  tongue,  and  that  in  that  way  the 
label  was  taken  off  without  tearing  it.  The  magistrate  had  no 
SQch  evidence  here,  and  there  was  no  evidence  whatever  that 

o  o  2 
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liACBT      this  label  could  have  been  taken  o£F   without   destroying  the 

McKenzu    ^^^^^' 

'        B.  F.  Williams  {Pepyat  W.  Evans  with  him)  for  the  respon- 

1908.        dent. — ^The   learned   magistrate  was  right.     The   question  is  a 

. — ;        question  of  fact  for  the  magistrate  to  decide^  and  he  has  satisfied 

j^^_^J]f  ^y  himself  that  the  sealing  of  this  bottle  was  not  in  compliance 

Uquor  to     with  the  statute.     It  is  the  same  label  as  in  the  case  of  Mitchell 

fWWfwi—    V.  Crawshaw  {ubi  sup.),  before  this  Court  last  week,  and  there 

»eaWiwv«««l  *^®  Court  held  that  the  sealing  was  not  in  compliance  with  this 

—Evidence—  section.     The  magistrate  has  satisfied  his  own  mind  by  looking 

Destrw^ion    at  the  label  and  has  come  to  a  certain  finding  upon  it,  and  it 

%1^^T    ^^^^^^  ^®  88»id  that  there  is  no  evidence  to  support  his  finding. 

c.  27, ».  2.     That  being  so,  the  case  is  governed  by  the  recent  decision  of 

this  Court. 

Lord  Alverstone,  C.J. — In  deciding  that  this  conviction  cannot 
stand  I  in  no  way  differ  from  anything  I  said  a  few  days  ago  in  the 
case  of  Mitchell  v.  Crawshaw  {^i  sv/p.) .  If  it  had  been  agreed  that 
the  magistrate  had  had  common  knowledge  that  this  label  could 
be  removed  without  destroying  it,  then  there  might  have  been 
evidence  upon  which  he  could  have  acted.  But  I  really  do  not 
understand  that  the  magistrate  has  said  that  in  this  case.  His 
words  are  :  "  I  was,  however,  of  opinion  that  the  label  could  be 
removed  in  several  ways  without  destruction,  for  example,  by 
the  application  of  steam,  or  by  separating  the  label  from  the  neck 
of  the  bottle  by  means  of  a  penknife,  and  the  stopper  could  then 
be  withdrawn,  and  in  this  way  access  to  the  beer  could  be 
obtained,  and  with  the  aid  of  some  adhesive  substance  the  label 
could  be  replaced  at  the  will  of  the  messenger.'^  I  must  say  that 
to  draw  a  conclusion  as  of  conmion  knowledge  that  a  particakr 
label  could  be  removed  by  the  application  of  steam  or  by  means 
of  a  penknife,  and  then  put  back  again  without  destroying  the 
label,  is  not  deciding  the  matter  by  common  knowledge.  All  I 
say  about  the  matter  is  that  thei*e  are  glues  made  for 
fastening  labels  which  will  not  come  off  in  this  way,  and 
the  glues  are  used  for  the  very  purpose  that  the  label  when 
BO  fastened  cannot  be  removed  without  destroying  it,  and  it 
would  be  a  difficult  thing  to  remove  the  label  by  a  penknife. 
Unless  the  parties  were  agreed  that  the  matter  was  one  of 
common  knowledge,  there  must  be  some  evidence  on  which  the 
magistrate  could  act.  Here  the  magistrate  had  no  common 
knowledge,  and  there  was  no  other  evidence  on  which  he  could 
properly  act.  I  think,  therefore,  that  the  conviction  cannot 
stand. 

Wills,  J. — I  agree. 

Channell,  J. — I  agree.  If  the  magistrate  had  been  in  the 
habit  of  using  this  particular  beer,  and  in  that  way  had  know- 
ledge of  the  way  in  which  the  particular  label  would  come  off, 
then  he  might  perhaps  have  acted  upon  it.  The  difficulty  is  that 
everyone  does  not  stick  labels  on  with  the  same  substance. 

Appeal  allowed  and  conviction  quashed. 


CRIMINAL   LAW   GA8S8. 


463 


Solicitor  for  the  appellant^  Hier  Jacob,  for  Joseph  Henry  Jones  Maost 

and  Co.,  Cardiff.  McK«nwb. 

Solicitors  for  the  respondent,  Riddell  and  Co.,  for  Joseph  L.  ^ 

Wheatley,  Town  Clerk,  Cardiff.  l»03. 
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HOUSE  OF  LORDS. 
March  13,  16,  and  May  16,  1903. 

(Before  the  Lobd  CaANCELLOB  (Halsbnry),  Lords  Macmaohtbn, 

Dayey,  Bobebtson,  and  Lindley.) 

Uppbbton  v.  Ridley  and  anothib.  (a) 

ON  APPEAL  FBOM  THE  COUBT  OF  APPEAL  IN  ENGLAND. 

Police — Pension — "Annual  pay  ** — Special  allowance — Police  Act, 
1890  (53  ^  54  Vict.  c.  45),  *.  1,  sched.  1. 

By  the  Police  Act,  1890,  a  constable  is  entitled,  after  completing 
a  certain  time  of  service,  te  a  pension,  to  be  calculated  ''  accord- 
ing to  the  amount  of  his  annual  pay  at  the  date  of  his  retire- 
ment." 

Eeld  (affirming  the  judgment  of  the  Court  below),  that  a  special 
allowance  pay  to  a  constable  in  addition  to  his  ordinary  pay,  in 
respect  of  permanent  special  duty,  wa^  not  "annual  pay" 
within  the  meaning  of  the  Act,  and  could  not  be  taken  into 
account  in  calculating  the  amount  of  the  retiring  pension  to 
which  he  was  entitled. 

APPEAL  in  forma  pauperis  from  a  judgment  of  the  Court  of 
Appeal  (Smith,  M.R.,  Collins  and  Romer,  L.JJ.),  reported 
84  L.  T.  Rep.  18 ;  (1901)  1  K.  B.  884,  who  had  affirmed  a  judg- 
ment  of  the  Divisional  Court  (Channell  and  Bucknill,  JJ.), 
reported  82  L.  T.  Rep.  233 ;  (1900)  1  Q.  B.  680,  upon  a  special 
case  stated  by  quarter  sessions. 

The  appellant  was  a  constable  in  the  Metropolitan  Police,  who 
had  been  selected  for  permanent  special  duty  at  the  House  of 
Lords.  In  consideration  of  this  special  duty  he  was  paid  a 
special  allowance  of  7s.  a  week  in  addition  to  his  ordinary  pay  as 
a  constable,  and  the  question  was  whether  this  special  allowance 

(a)  Beported  by  C.  E.  Maldsn,  Esq.,  BarriBier-at-Law. 
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Uppsston    could  be  taken  into  account  in  calculating  the  amount  of  the 

*•  pension  to  which  he  was  entitled  on  retiring  from  the  force. 

AHOTHBR.         "^^^  Police  Act,  1890,  provides  that  a  retiring  pension  to  a 

constable  '^  shall  be  calculated  according  to  the  amount  of  his 

^^^       annual  pay  at  the  date  of  his  retirement." 
Police—         '^^^  Divisional  Court  (Bucknill,  J.  dissenting)  thought  that 
Pennon—    the  amount  of  the  special   allowance  should  be   excluded  in 
"  ^^"^^^     calculating  the  amount  of  the  pension,  and  this  judgment  was 
^SvecM      affirmed  by  the  Court  of  Appeal. 
aiUnoanee—       The  facts  and  the  sections  of  the  Act  of  Parliament  are  fally 
Police  Act,    set  out  in  the  reports  in  the  Courts  below. 

SS^9i~V%ct       Pickersgill   and    Warren    appeared   for  the    appellant^    and 
c.  45,  $.  1,    referred  to  Reg,  v.  Postmaster-General  (38  L.  T.  Rep.  89  ;  8  Q.  B. 
sched.i.     Div.  422). 

Macmorran,  K.C.  and  J.  P.  Grain  for  the  respondents. 
Pickersgill  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lordships  took  time 
to  consider  their  judgment. 

May  26. — Their  Lordships  gave  judgment  as  follows  : 
The  LoBD  Chancellor  (Halsbury). — My  Lords:  Notwith- 
standing the  verj  clear  and  able  argument  of  Mr.  Pickersgill,  I 
cannot  doubt  that  the  respondents  are  entitled  to  our  judgment. 
Treating  the  conditions  of  service  as  the  contract^  the  words 
*'  the  constable's  annual  pay  "  have  both  from  the  language  itself 
and  by  practice  received  an  interpretation  fatal  to  the  appellant's 
contention.  Indeed,  if  one  analyses  the  arguments  used  they 
are  rather  directed  to  show  that  the  law  ought  to  be  different 
from  what  it  is  than  arguments  upon  the  language  itself.  They 
amount  to  this — ^that  it  is  hard  upon  a  constable  if  he  does  not 
get  a  pension  calculated  upon  the  whole  amount  of  the  remunera- 
tion for  his  services,  but  only  on  the  amount  of  his  ^' annual  pay.'' 
Now,  whether  or  not  it  would  have  been  more  satisfactory  that 
the  whole  amount  of  the  constable's  remuneration  should  be 
included  in  the  calculation  when  the  amount  of  his  pension 
was  to  be  determined  is  a  question  with  which  I  have  nothing 
to  do.  I  am  of  opinion  that  it  has  not  been  done,  and  I 
cannot  construe  the  Act  so  as  to  do  what  I  may  think  more 
expedient.  My  duty  is  simply  to  give  an  interpretation  to  the 
language  actually  employed,  and  I  cannot  doubt  that  the  ^'  con- 
stable's annual  pay  "  means  what  the  Court  below  has  declared 
it  to  mean — viz.,  the  ordinary  pay  of  his  rank,  and  that  the 
term  was  not  intended  to  bring  within  its  scope  the  remunera- 
tion for  other  services,  however  meritorious  they  may  be.  It 
appears  to  me,  therefore,  that  upon  that  very  short  question  the 
only  answer  can  be  that  the  constable  is  only  entitled  to  have 
his  pension  calculated  upon  his  annual  pay,  giving  to  those  words 
the  construction  which  ever  since  the  Act  passed  they  have 
received  in  practice^  and  that  which  has  been  accepted  by  those 
who  have  taken  service  in  the  police  force.  For  these  reasons  I 
move  your  Lordships  that  this  appeal  be  dismissed. 
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Lord  Macnaghten. — My  Lords :  I  am  sorry  to  say  that  I  find    Uppsrton 
myself  compelled  to  come  to  the  same  conclasion  as  my  noble  ^      ^- 
and  learned  friend  on  the  woolsack.     I  regret  the  result,  because    j^nothis. 

I  am  afraid  that  the  persons  most  affected  may  think  they  have        

been  hardly  dealt  with.     At  first  sight,  it  is  not  easy  to  see        ^^* 
the  difference  between  annual  pay  and  an  annual  payment,  or      Police^ 
to  understand  why  an  annual  allowance  to  a  police  constable    Pmsion^ 
engaged  on  permanent  employment  as  a  constable  in  the  dis-     "  Annual 
charge  of  exceptional  services  shoald  not  be  regarded  as  part      ^acioT 
and  parcel  of  his  annual  pay,  and  as  such  be  taken  into  account  allowance- 
in  calculating?  the  amount  of   his   pension  on  retirement.      It    PoliesAd, 
must  seem  rather  hard  that  such  an  annual  payment  should  be  ^^  /si~Vict 
excluded  from  the  computation,  when  it  is  borne  in  mind  that    e.  45, «.  1, 
selection  for  these  exceptional  services  is  the  reward  of  good     Bched.  i. 
condact  and  may  interfere  with  the  constable's  chance  of  pro- 
motion, and  that  in  the  case  of  the  eight  senior  superintendents 
a  similar  allowance  is  taken  into  consideration  in  calculating 
their  pensions.     But  after  considering  the  conditions  of  service 
signed  by  the  appellant  and  the  Act  of  1890,  the  provisions  of 
which  in  regard  to  pension  the  appellant  elected  to  accept,  I  am 
of  opinion  that  nothing  is  to  be  taken  into  accoant  in  calcu- 
lating a  retiring   pension   but   the  annual  pay  for  which   the 
constable  contracted  to  serve — ^that  is,  the  annual  pay  of  the 
rank  to  which  he  may  belong  at  the  date  of  his  retirement. 
The  matter,  I  think,  is  made  tolerably  plain  if  yon  look  at  the 
general  rules  in  part  3  of  the  schedule,  which,  by  sect.  3,  sub- 
sect.  7,  of  the  Act,  are  declared  to  be  applicable  to  all  pensions 
granted   under  the  Act.     Rule  11   in  part  3   of  the  schedule 
declares   that  the  pension  of   a  constable  shall   be  calculated 
according  to  the  amount   of  his  annual  pay  at  the  date  of  his 
retirement,   and    then    sub-sect,    (c)    explains    that    where    a 
constable  has  in  the  course  of  the  three  years  before  the  date 
of  his  retirement  been  in  more  than  one  rank  his  annual  pay  at 
the  date  of  retirement  shall  be  deemed  to  be  the  average  annual 
amount  of  pay  received  by  him  for  the  said  three  years.     This, 
I  think,  shows  that  the  annual  pay  on  which  the  calculation  is 
to  be  made  is  the  annual  pay  of  the  rank  to  which  he  belongs  at 
the  time  of  retirement,  except  in  the  particular  case  specified  in 
sub-sect.  (c). 

Lord  Davby. — My  Lords  :  The  appellant  joined  the  Metro- 
politan Police  force  on  the  30th  day  of  December,  1872,  and  on 
the  1st  day  of  January,  1899,  he  was  entitled  as  of  right  to 
retire  with  a  pension  for  life  of  two-thirds  of  his  annual  pay  at 
the  date  of  his  retirement.  The  question  is.  What  was  his 
annual  pay  for  this  purpose  at  this  date  7  In  March,  1894,  the 
appellant  was  selected  by  the  Commissioner  of  Police  for  per- 
manent duty  at  this  House,  and  continued  to  serve  in  that 
capacity  until  the  date  of  his  retirement ;  and  during  that  period 
he  was  paid  every  week  the  sum  of  39«.,  made  up  as  follows  :  32^., 
being  the  ordinary  pay  of  a  constable  of  his  rank  and  service. 
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Ufpibton    and  an  additional  sam  of  la.  in  respect  of  the  special  duty  in 

^'  which  he  was  employed.     In  sched.  1^  part  3^  sub-sect.  (11)^  of 

▲HOTHKR.     ^^®  Police  Act^  1890^  it  is  provided  that  for  the  purposes  of  the 

Act   a  pension  or  gratuity  to  a  constable  shall  be  calculated 

190S.        according  to  the  amount  of  his  annual  pay  at  the  date  of  his 

Police—  retirement.  There  is  no  definition  of  the  word  ''  pay "  in  the 
Panfiofir—    Act.     By  the  (Metropolitan)   Police  Act^  1829^  the  receiver  is 

**  Annual     directed  to  pay  such  "  salaries,  wages,  and  allowances  *'  as  the 

^^etiaX      Secretary  of  State  directs.     And  by  the   (Metropolitan)   Police 

allovownee^  Act,  1839,  s.  9,  a  return  is  directed  to  be  made  to  Parliament  in 

Police Aci^    each  year  of  the  number  of  constables  in  each  class  ''with  the 

S3  ^^z^ict  salaries  and  allowances  enjoyed  by  each  class '* ;  by  sect.  15  it  ia 

c.  45,  B.  1,    provided  that  a  constable  resigning  without  leave  shall  forfeit  all 

fcfc«d.  1.  arrears  of  "  pay'* ;  by  sect.  22  a  maximum  of  2Z.  10«.  per  cent, 
is  to  be  deducted  from  the  **  pay ''  of  constables  to  form  a  super- 
annuation fund ;  and  by  sect.  23  the  amount  of  superannuatioD 
allowance  is  to  be  regiilated  by  the  amount  of  ''  pay ''  of  the 
retiring  constable  in  certain  defined  proportions.  The  word 
"  pay  *'  is  used  three  times  in  the  body  of  the  Act  of  1890,  which 
is  a  general  Police  Act.  By  sect.  15  a  ratable  deduction  and 
stoppages  during  sickness  and  fines  for  misconduct  are  autho- 
rised to  be  made  from  the  pay  of  every  constable,  and  the 
amount  of  such  deductions  is  directed  to  be  carried  to  the 
pension  fund ;  and  by  sect.  20  regulations  are  authorised  to  be 
made  with  respect  to  such  deductions  and  stoppages  from 
''  pay."  The  conclusion  to  which  I  come  from  examination  of 
the  Acts  is  that  the  word  ''  pay  "  is  a  word  of  general  import, 
including  all  periodic  payments  regularly  made  to  a  constable 
for  his  services  as  such,  whether  ordinary  or  special,  but  not 
including  casual  receipts  or  allowances  properly  so  called  in  lieu 
of  emoluments  in  kind,  such  as  lodgings,  uniform,  or  boots. 
The  payment  of  Ts.  per  week  to  the  appellant  is  called  an 
allowance,  but  it  seems  to  me  to  differ  altogether  from  such 
emoluments  as  those  to  which  I  have  referred,  and  to  be  in  the 
nature  of  extra  pay  when  employed  on  a  particular  service. 
The  chief  clerk  to  the  conmiissioners  says  that  they  were  under 
no  obligation  to  pay  the  appellant  the  additional  sum  of  7«. 
even  while  he  remained  on  special  service.  This  may  be  so,  but 
it  appears  to  me  immaterial.  The  case  finds  that  he  was  on 
permanent  duty  and  that  the  extra  sum  was  paid  to  him 
regularly  for  five  years,  and,  as  I  think,  as  pay  for  the  perform- 
ance of  special  duties.  And  it  must  be  taken,  I  think,  that 
the  payment  was  made  vnth  the  sanction  of  the  Secretary  of 
State.  No  doubt  he  was  selected  for  these  duties  of  a  respon- 
sible character,  involving  the  exercise  of  discretion  and  judg- 
ment, partly  as  a  recognition  of  his  past  good  conduct,  and  the 
additional  payment  is  awarded  partly  because,  being  withdrawa 
from  ordinary  duty,  he  loses  to  some  extent  his  chance  of 
promotion ;  bnt  these  considerations  do  not  appear  to  me  to  affect 
the  nature  of  the  payment.      If,  therefore,  the  question  were  to 
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be  decided  on  the  construotioii  of  the  Act  of  Parliament  alone,  I    Uppbbton 
sboald  be  of  opinion  that  this  payment  of  7«.  per  week  was  _      ^* 
extra  pay,  and  was  as  truly  part  of  the  constable^s  pay  at  the    jlnothbb. 

time  of  his  retirement  within  the  meaning  of  the  Act  of  1890  as        

the  ordinary  pay  of  his  class.     But  I  think  that  it  was  competent        ^^^^• 
for  the  constable  to  contract  himself  oat  of  the  Act  and  to  agree      poUc^-^ 
that  extra  pay  for  any  special  duties  should  not  be  reckoned  as    Pmimou^ 
part  of   his  pay  for  the  purpose  of  fixing  the  amount  of  his     ''Annual 
pension  on  retirement.     Aiid  this,  I  think,  is  what  he  has  done      ^g^l^cial 
by  signing  the  weekly  pay-sheets  in  which  his   ordinary  pay   olZotoancf— 
only  is  entered  under  the  column  entitled  ^'  amount  of  pay/'  and    Police  Act, 
this  payment  for  special   duties  is  entered  as  an  allowance,  33^!^^^^ 
together  with  the  allowances  properly  so  called  for  lodgings,    e.  45, «.  1, 
&c.    This  shows  the  terms  upon  which  the  appellant  contracted     sehed.  l. 
to  serve.     It  is  true,  as  the  learned  counsel  said,  that  the  com- 
missioners could  not  alter  the  Act  by  calling  a  thing  by  a  wrong 
name,  but  I  think  that  the  appellant  could  competently  renounce 
a  prospective  benefit  to  himself,  although  secured  to  him  by 
statute.     On  this  ground  I  think  that  the  appeal  fails. 

Lord  Robertson. — My  Lords .  I  concur. 

Lord  LiNDLSY. — My  Lords  :  In  order  to  determine  the  mean- 
ing of  '' annual  pay '^  in  the  first  schedule  to  the  Police  Act, 
1890,  it  must  be  remembered  that  this  Act  is  one  of  a  series 
referred  to  in  sect.  38,  some  of  which  are  enumerated  in  the 
fifth  schedule.  It  must  also  be  remembered  that  the  Act  of  1890 
applies  not  only  to  the  metropolitan  police,  but  to  the  police 
force  throughout  England,  except  in  the  City  of  London.  This 
appeal  relates  to  the  metropolitan  police.  The  Act  of  1890  does 
not  fix  the  amount  of  pension  payable  to  any  particular  person, 
but  it  entitles  police  constables  to  pensions  on  certain  conditions; 
it  fixes  the  maximum  and  minimum  limit  of  such  pensions ;  and 
it  leaves  the  amount  vrithin  these  limits  to  be  fixea  by  the  police 
authority,  which,  in  this  case,  is  the  Secretary  of  State :  (see 
sects.  1,  3,  32,  and  33,  and  scheds.  1  and  2).  The  same  autho- 
rity fixes  the  pay  which  police  constables  are  to  receive  while  in 
the  police  force  (10  Geo.  4,  c.  44,  s.  12),  and  also  the  stoppages 
which  may  be  made  from  their  pay  during  sickness :  (53  &  54 
Vict.  c.  45,  s.  20).  The  Secretary  of  State  has  issued  a  scale  of 
pay,  and  also  regulations  or  conditions  or  employment  which 
constables  are  required  to  sign,  and  the  appellant  did  sign  them. 
He  also  signed  weekly  pay-sheets.  These  regulations  and  pay- 
sheets  cannot  properly  be  disregarded.  Indeed,  as  pointed 
oat  by  Smith,  M.R.,  apart  from  the  regulations  and  scale 
of  pay,  the  appellant  could  not  establish  his  claim  to  any 
definite  pay  whatever.  They  entitled  him  to  pay  at  the  rate  of 
30«.  a  week,  which  sum  was  afterwards  increased  to  32«.  a  week. 
This  was  his  pay  when  in  the  police  force.  He  contends  that 
as  he  was  paid  7«.  a  week  more  for  some  years  for  special 
services  which  he  rendered,  this  additional  sum  onght  to  be 
added  to  his  pay  for  the  purpose  of  computing  his  pension.    But 
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XTppsbton    this  is  to  treat  the  7«.  a  week  now  in  a  way  different  from  that 

^'  whioh  it  was  treated  before  the  appellant's  retirement.     His  pay 

ANOTHBB.     ^^^  ^^  purposes  was  what  the  poUce  aathority  fixed  as  his  pay, 

and  I  can  find  nothing  in  the  Act  of  1890  which  justifies  your 

1903.        Lordships  in  holding  it  to  be  more.     The  word  "  pay  "  is  used 
Police—     in  sects.  15,  16,  and  20  of  the  Act,  and  has  always  been  under- 
Penaum^    stood  to  mean  the  pay   fixed  by  the  police  authority,  to  the 
"  Annual     exclusion  of  extra  allowances,  gratuities,  and  emoluments,  which 
^pecka      *^®  "^*  regarded  as  the  pay  of  those  who  receive  them.     There 
allowanee--   is  nothing  in  the  Act  of  1890  to  show  thaf  pay''  in  that  Act 
PoUce  Act,    and  its  schedules  means  anything  more.     Nor  can  I  discover 
QQ  i^2?^-  *   anything  in  the  Act  which  shows  that  the  word  *'  pay  "  in  the 
c.  45,  t.i,     expression  ^'  annual  pay      means  more  after  a  man  s  retirement 
§ched.  i.      than  it  meant  before.      The  introduction  of  the  word  "  emolu- 
ments "  in  sect.  32   (5)  seems  to  show  that  "  pay "  does  not 
include  all  remuneration.     Moreover,  the  rules  in  part  3  of  the 
first  schedule  throw  some  light   on  the    meaning  of  ''annual 
pay."     The  rule  1 1  (c)  indicates  that  what  is  meant  is  the  ordi- 
nary pay  of  the  rank  to  which  the  retiring  constable  belonged. 
This  appears  to  me  to  be  its  clear  meaning  in  the  regulations, 
and  to  be  the  true  meaning  in  the  first  schedule  to  the  Act 
itself.      In    my    opinion,    therefore,    the     appeal     should    be 
dismissed. 

Judgment  appealed  from  affirmed,  and  appeal  dismissed. 
Solicitors  for  the  appellant,  Marm  and  Crimp, 
Solicitors  for  the  respondents,  Wontner  and  Sons. 


KING'S  BENCH  DIVISION. 

Tuesday,  April  7,  1903. 

(Before  Lord  Alvebstonb,  G.J.,  Wills  and  Channell,  JJ.) 

Smith  (app.)  v.  Dbas  (resp.).  (a) 

Larceny — Summary  jurisdiction^-'Prosecution — Unlawfully  hUl- 
ing  lumse  pigeon — Right  of  any  person  other  than  owner  to 
prosecute— Larceny  Act,  1861  (24  |-  25  Vict.  c.  96),  s.  23. 

The  right  to  prosecute  wnder  sect.  23  of  the  Larceny  Act,  1861,  for 
unlawfully  and  wilfully  killing  a  house  pigeon  under  such 
circumstances  as  do  not  amount  to  larceny  at  common  law,  is 
not  limited  io  the  owner  of  the  pigeon  or  the  person  aggrieved, 
and  it  is  competent  to  any  person  to  prosecute  for  an  offence 

(a)  Beported  by  W.  W.  Orb,  Esq.,  Banicter^t-Law. 
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committed  tmder  that   section,  even  though   compensation  has       Smith 
been  paid  to  the  owner  and  the  owner  is  satisfied  with  such  •• 

compensation.  ^^ 

1908. 

CASE  stated  by  the  metropolitan  police  magistrate  sitting  at        
the  West  London  Police-court.                                                  ^^L^ 

At  the  West  London  Police-conrt  an  information  was  preferred      pigeon— 
by  William  Smith  (the  appellant)  nnder  sect.  23  of  the  Larceny  Pro$9ctUum-- 
Act,   1861   (24  &  25   Vict.  c.  96),  against  George   Dear  (the  igST^/gs 
respondent)  for  that  he  (the  respondent)   '^  did  anlawfnlly  and    vict.  e.  96), 
wilfully  kill  a  certain  pigeon  nnder  such   circumstances  as  did       «•  28. 
not  amount  to  larceny  at  common  law/'  which  information  was 
duly  heard  and  dismissed  by  the  magistrate    subject  to  this 
case. 

Upon  the  hearing  of  the  information  the  following  facts  were 
proved  or  admitted  before  the  magistrate  : — 

The  appellant  was  a  member  of  the  National  Homing  Union 
and  laid  this  information  by  the  direction  of  the  committee  of 
such  union,  which  is  a  society  formed  for  the  improvement  of 
the  breed  of  pigeons  known  as  ''  homers,^'  and  for  the  purpose 
of  protecting  its  members  in  all  cases  of  malicious  shooting, 
unlawful  detention,  misrepresentation,  and  fraud. 

On  the  9th  day  of  August,  1902,  the  respondent  within  the 
jurisdiction  of  the  aforesaid  police-court  shot  at  and  killed  a 
blue  chequer  homing  pigeon  under  circumstances  which  admit- 
tedlv  constituted  the  act  an  offence  within  sect.  23  of  the 
Larceny  Act,  1861.  The  respondent  on  examining  the  bird 
found  the  name  and  address  of  a  man  named  Packman,  to  whom 
it  in  fact  belonged,  marked  on  its  wing  feathers,  and  on  the 
same  evening  he  called  on  Mr.  Packman,  explained  how  he  had 
shot  it,  and  offered  to  pay  the  value.  This  was  agreed  to,  and  a 
sum  of  5^.  was  paid  by  the  respondent  to  the  owner  of  the 
pigeon  and  accepted  by  him  in  full  satisfaction. 

The  man  Packman,  the  owner  of  the  pigeon,  did  not  autho- 
rise the  appellant  to  lay  the  information  in  this  matter,  and  did 
not  in  any  way  countenance  his  doing  so,  nor  did  he  in  any  way 
associate  himself  in  the  prosecution.  He  was  called  before  the 
magistrate  as  a  witness  on  behalf  of  the  respondent  and  expressed 
himself  satisfied  with  the  payment  made  to  him,  and  said  he  had 
not  complained  and  did  not  complain  of  the  act  of  which  the 
respondent  had  been  guilty. 

The  summons  issued  at  the  instance  of  the  appellant  did  not 
allege  the  pigeon  to  be  the  property  of  any  particular  person,  but 
was  in  the  words  of  the  section  as  already  set  out. 

On  the  part  of  the  appellant  it  was  contended  that  this  offence 
was  one  against  the  public,  and  as  there  was  nothing  in  the 
section  limiting  the  right  of  prosecution  to  the  owner  of  the 
bird,  in  respect  of  which  the  wrongful  act  was  committed,  or 
to  the  person  aggrieved  by  the  commission  of  such  act,  it  was 
competent  fer  any  member  of  the  public  to  institute  and  carry  on 


460  CRIMINAL   LAW   CASES. 

Shith      proceedings  against  the  wrongdoer^  and  tliis  althongh  the  value 
jy^'  of  the   bird   had  been   paid  to     the    owner  or  to   the  person 

'       aggrieved. 

1908.  On  the  part  of  the  respondent  it  was    contended  that  the 

-.  _    statate^  by  rendering  a  person  on  conviction  liable  to  forfeit  the 

Killing  hmue  ^^^e  of  the  bird  in  addition  to  a  penalty^  contemplated  proceed- 
pigeon--     ings   thereunder   only    by    the    owner,    as    being  the   person 
ProMCttiwn--  aggrieved,  to  whom  such  value  was  payable ;  that  the  offence 
186M24  ^Vs  ^^^  personal  as  against  the  owner  ;    and  that  it  was  not  within 
Viet.cdt),  the  right  of  a  third  party  to  step  in   and  proceed  under  the 
c.  23.        section  unless  his  so  doing  was  on  behalf  of  the  owner  and  autho- 
rised by  him. 

The  attention  of  the  magistrate  at  the  time  having  been  called 
to  the  language  of  the  23rd  section  of  the  Act  only,  he  adopted 
the  view  put  forward  on  behalf  of  the  respondent  and  dismissed 
the  information  accordingly,  and  he  added,  "  but  see  among 
considerations  leading  to  a  different  conclusion  sect.  103  of  the 
Act." 

The  question  for  the  opinion  of  the  Court  was  whether  the 
magistrate  came  to  a  correct  determination  and  decision  in  point 
of  law,  and,  if  not,  what  should  be  done  in  the  premises. 

The  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  provides  : 

Sect.  2S.  Whosoever  shall  anlawfaUy  and  wilfully  kill,  wound,  or  take  any  hoiue 
doTO  or  pigeon  under  each  cironmstanceB  as  shall  not  amount  to  larceny  at  common 
law,  shall,  on  oonviction  before  a  justice  of  the  peace,  forfeit  and  pay,  over  and 
above  the  value  of  the  bird,  any  sum  not  exceeding  two  pounds. 

Sect.  83.  Whosoever  shall  steal,  or  shall  cut,  break,  root  up,  or  otherwise  destroy 
or  damage  with  intent  to  steal,  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub 
or  any  underwood  .  .  .  shall,  on  conviction  thereof  before  a  justice  of  the  peaoe, 
forfeit  and  pay,  over  and  above  the  value  of  tbe  article  or  articles  stolen,  or  the 
amount  of  the  injury  done,  such  sum  of  money  not  exceeding  five  pounds  as  to  the 
justice  shall  seem  meet.    .    .     . 

Sect.  103.  Any  person  found  committing  any  offence  punishable,  either  upon 
indictment  or  upon  summary  conviction,  by  virtue  of  this  Act,  except  only  the  offence 
of  angling  in  the  daytime,  may  be  immediately  apprehended  without  a  warrant  by 
any  person,  and  forthwith  taken,  together  with  such  property,  if  any,  before  some 
neighbouring  justice  of  the  peace,  to  be  dealt  with  according  to  law.     .    .     . 

SSect  106.  Every  sum  of  money  which  shall  be  forfeited  on  any  summary  convic- 
tion for  the  value  of  any  property  stolen  or  taken,  or  for  the  amount  of  any  injury 
done  (such  value  or  amount  to  be  assessed  in  each  case  by  the  convicting  Joatiee), 
shall  be  paid  to  the  party  aggrieved,  except  where  he  is  unknown,  and  in  that  case 
such  sum  shaU  be  applied  in  the  same  manner  as  a  penalty.    .    .    . 

R.  D,  Muir  for  the  appellant. — The  decision  of  the  mag^trate 
was  that  nobody  can  prosecute  in  this  case  but  the  owner  of  the 
bird.  He  was  wrong  in  so  holding.  The  information  was  laid 
under  sect.  23  of  the  Larceny  Act,  1861,  and  there  is  nothing 
whatever  in  that  section  to  limit  the  right  to  prosecute  to  the 
owner  of  the  bird.  In  sect.  33  there  are  provisions  as  to  stealing 
trees,  and  upon  precisely  the  same  words  in  sect.  39  of  the 
previous  Act,  7  &  8  Greo.  4,  c.  29,  it  was  held  by  Pollock,  C.B., 
Parke,  Alderson,  and  Piatt,  BB.  in  Tarry  v.  Newman  (15  M.  & 
W.  645)  that  the  right  to  prosecute  was  not  limited  to  the  party 
aggrieved.     That  is  a  decision  exactly  in  point  in  this   case. 
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The  point  is  also  made  clear  by  sects.  103  and  106.     By  sect.  103       Smith 
the  person  committing  this  offence  might  be  apprehended  ''by       ^  ^' 

any  person ''  withoat  a  warranty  and  taken  before  a  justice  of  the        ' 

peace  to  be  dealt  with  according  to  law.     It  wonld  follow  from        1903. 

that  section  that  the  offender  might  be  lawfully  arrested  ''  by        _ 

any   person,"  but,  if  this    decision   is   right,  he  could  not  be  KUl^house 
lawfully  prosecuted.     If  he  could  be  lawfully  arrested  by  any     pigwn— 
person,  then   clearly  he  could  be  lawfully  prosecuted  by  any  ^rot^ciktion— 
person.     Then  sect.  106  is  important  as  showing  the  distribution  ^g^^  J\  ^^ 
of  a  penalty   in  such  a  case  as  this.      That  section  says  that   YieL  c.  96), 
every  sum  of  money  which  shall  be  forfeited  on  summary  con-       '•  ^3. 
viction  for  the  amount  of  any  injury  done  (such  amount  to  be 
assessed  by  the  convicting  justice)  shall  be  paid  to  the  party 
aggrieved,  except  where  he  is  unknown,  in  which  case  it  is  to 
be  applied  in  the  same  way  as  a  penalty.     That  sectibn  therefore 
clearly  contemplates  that  a  prosecution  may  take  place  although 
the  party  aggrieved  is  unknown.     [Wills,  J.— 'I  should  have 
thoaght    that    sect.  106    made   it   perfectly    clear.]     He    was 
stopped. 

The  respondent  did  not  appear. 

Lord  Alvebstonb,  C.J. — ^We  are  of  opinion  that  the  decision 
of  the  learned  magistrate  is  this  case  cannot  be  supported.  The 
proceedings  were  taken  under  sect.  23  of  the  Larceny  Act, 
1861,  and  there  is  nothing  in  that  section  to  indicate  that  the 
right  to  prosecute  is  limited  to  the  owner  of  the  bird.  Then 
sects.  103  and  106  confirm  that  view.  We  cannot  distinguish 
for  this  purpose  sects.  23  and  33,  and  upon  the  same  words  as 
those  now  in  sect.  33  it  has  been  held  that  the  right  to  pro- 
secute is  not  limited  to  the  person  aggrieved.  There  is  therefore 
nothing  in  sect.  23  to  limit  the  right  to  prosecute  to  the  owner 
of  the  bird,  and  we  think  that  any  person  can  prosecute. 
The  case  must  therefore  go  back  to  the  magistrate  with  this 
intimation  of  our  opinion  thereon. 

Wills  and  Chaknsll,  JJ.  concurred. 

Appeal  allowed.     Case  remitted  to  the  magistrate* 

Solicitor  for  the  appellant,  John  Haynes. 
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CROWN  CASE  RESERVED. 

Friday,  Nov.  27,  1903. 

(Lord    Alvssstons    C.J.,    Wright,    Ksnnsdy^    Dabling,    and 

Phillimobe,  J.J.) 

Rbx  v.  Wyatt.  (a) 

Practice  —  Evidence  —  Fraud  —  Obtaining  credit  hy  fraud  — 
Antecedent  a^cte — System  of  fraud — Course  of  conduct. 

Evidence  of  acts  anterior  to  the  commission  of  the  offence  alleged  in 
ths  indictment  is  admissible  against  a  person  charged  with 
obtaining  credit  by  fraud,  if  such  evidence  is  evidence  thai  the 
credit  was  obtained  in  pursuance  of  a  system  of  fraud  carried 
on  by  the  defendant. 

Evidence  of  antecedent  acts  is  also  admissible  to  prove  a  course  of 
conduct  negativing  accident,  inadvertence,  or  negligence, 

THIS  was  a  case  stated  by  the  chairman  of  the  Worcestershire 
Quarter  Sessions. 

The  prisoner  was  indicted  for  obtaining  credit  by  false 
pretences  and  obtaining  credit  by  fraud  other  than  &lse 
pretences. 

From  the  facts  stated  in  the  case  it  appeared  that  the  prisoner 
took  lodgings  in  the  house  of  a  certain  Mrs.  Williams,  and  was  by 
her  afforded  lodging  for  three  days,  and  supplied  with  food 
dnriug  that  period.  When  payment  was  demanded  the  prisoner 
stated  that  he  had  nothing  ana  that  his  luggage  was  detained  at 
the  hotel. 

The  amount  of  credit  which  he  was  charged  with  obtaining  by 
false  pretences  and  fraud  was  the  value  of  the  food  and  lodging 
so  supplied. 

On  the  trial  of  the  indictment  the  chairman  admitted  evidence 
that  the  prisoner  had  taken  lodgings  in  various  other  houses,  and 
had  left  without  paying,  and  had  not  paid  when  he  went  to  Mrs. 
Williams.  The  question  for  the  decision  of  the  Court  was 
whether  this  evidence  was  admissible. 

R,  W,  Coventry  for  the  prisoner. — The  conviction  must  have 
been  on  the  second  count,  which  charged  obtaining  credit  by  fraud 
other  than  false  pretences,  for  no  false  pretence  was  proved. 

The  evidence  which  was  admitted  was  that  of  recent  frauds 
committed  by  the  prisoner,  and  it  was  admitted  as  evidence 
tending  to  prove  that  he  had  acted  fraudulently  in  this  case.    It 

(a)  Reported  by  A.  A.  Bkthunb,  Esq.,  BarriBt«r-»i-Law. 
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was   improperly   admitted,    because   the    only    cases   in   which        Bbx 
evidence  of  previons  acts  is  admissible  is  when  such  evidence  is      ^  ^' 

adduced  to  negative  accident  or  mistake.     In  B.  v.  Francis  (80        ' 

L.  T.  Rep.  503;  12  Cox  C.  C.  612 ;  L.  B.  2  Cr.  Ca.  Res.  128)        1903. 
evidence  of  a  previoas  act  was  held  to  be  admissible  ;  bat  that        ~r 
evidence  only  went  to  prove  that  the  prisoner  knew  the  difference   Evidence^ 
between  false  jewellery  and  genuine  jewellery.     In  JS.  v.  Holt  (8     Obtaining 
Cox,  411)  the  evidence  was  of  subsequent  acts,  and  so  in  R.  v.     credit  ly 
Oddy  (5  Cox  C.  0.  210).     Such  evidence  is  admissible  only  to    Jf^^^dent 
rebut  a  defence.    Makin  v.  Attomey-Generalfor  New  South  Wales  aeu— System 
(79  L.  T.  Rep.  778) ;  (1894)  A.  C.  57;  R.  v.  Ollw  (83  L.  T.  Rep.   offrau^ 
251 ;  19  Cox  554.)     The  Court  has  always  refused  to  lay  down     ^'^^"f 
what  may  be  proved  as  showing  a  system  of  fraud.     In  R,  v. 
Rhodes  the  evidence  was  admissible  because  it  showed  that  the 
prisoners  were  carrying  on  a  sham  business  by  means  of  whicli 
they  perpetrated  frauds.     That  A.  has  defrauded  B.  cannot  be 
evidence  that  he  has  defrauded  C. 

Marchanty  for  the  Crown,  was  not  called  upon. 

Lord  Alvsbstone,  C.J. — This  case  has  been  well  argued  by 
Mr.  Coventry,  but  without  overruling  several  cases  we  could  not 
say  that  the  evidence  was  inadmissible.  R.  v.  Mdkins  is  an 
authority  that  such  evidence  is  admissible,  and  R.  v.  Rhodes  (79 
L.  T.  Rep.  360;  19  Cox  C.  C.  182;  (1899)  1  Q.  B.  77)  is  even 
stroDger,  for  it  shows  that  evidence  of  subsequent  acts  is 
admissible.  In  R.  v.  Ollis  Lord  Russell  considered  that  evidence 
of  antecedent  acts  was  relevant  to  the  charge  of  obtaining  money 
by  false  pretences  because  it  was  evidence  of  a  system  of  fraud. 
On  this  ground  I  think  that  the  evidence  was  admissible,  as 
showing  a  course  of  conduct  which  negatived  accident,  mistake, 
or  any  other  theory  which  would  account  for  the  prisoner's 
condact. 

Wright,  Kennedy,  Dabling,  and  Phillimobb,  J.J.  concurred. 

Conviction  affi/rmed. 

Solicitors :  Bhmdell,  Gordon,  and  Co.,  for  Thomley,  Worcester. 
EUn,  Munday,  and  Co.,  for  Lambert  and  Rogers,  Malvern. 
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KING'S  BENCH  DIVISION. 

Tuesday,  Oct.  28,  1902. 
(Before  Lord  Alyebstonb,  CJ.,  Wills  and  Channell^  JJ.) 

Brooks  v.  Mason,  (a) 

Licensing  Acts — Sale  of  intoxicating  liquors  to  children — Unsealed 

'  vessel — Honest  belief — Mens  rea — Intoxicating  Liquors  {Sale 
to  Children)  Act,  1901  (1  Edw.  7,  c.  27),  ss.  2,  5. 

When  a  licence-holder  knowingly  sells  or  delivers  intoxicating 
liquor  to  a  person  under  fourteen  years  of  age  he  is  liable  to 
conviction  vmder  sect.  2  of  the  Intoxicating  Liquors  [Sale  to 
Children)  Act,  1901,  if  he  in  fact  delivers  it  to  such  person  in 
a  vessel  not  secured  according  to  sect,  h,  even  though  when  he  so 
delivered  it  he  honestly  believed  that  the  vessel  was  so  secured. 

CASE  stated  by  the  metropolitan  magistrate  sitting  at 
the  Clerkenwell  Police  Court. 
The  appellant  appeared  before  the  magistrate  to  answer  an 
information  laid  by  the  respondent,  an  inspector  of  police, 
alleging  that  he,  the  appellant,  being  the  holder  of  a  licence 
within  the  meaning  of  the  Licensing  Acts,  1872, 1874,  and  of  the 
Intoxicating  Liquors  (Sale  to  Children)  Act,  1901,  did  nnlaw- 
fally  and  knowingly  deliver  otherwise  than  at  the  residence  or 
working  place  of  the  purchaser  a  certain  description  of  intoxica- 
ting liquor  to  one  James  Cousins,  a  person  under  the  age  of 
fourteen  years,  for  consumption  off  the  premises,  such  intoxic»ting 
liquor  not  being  sold  or  delivered  in  a  corked  and  sealed  vessel 
in  a  quantity  less  than  one  reputed  pint  for  consumption  off  the 
premises,  contrary  to  sect.  2  of  the  Intoxicating  Liquors  f  Sale  to 
Children)  Act,  1901. 

Intoxicating  Liquors  (Sale  to  Children)  Act,  1901  (1  Edw.  7, 
c.  27) : 

Sect.  2.  Erery  holder  of  a  lioenoe  who  knowingly  sells  or  delivers  or  allows  sny 
person  to  sell  or  deliTer,  save  at  the  residence  or  working  plaoe  of  the  pnrohaaer,  toy 
description  of  intoxicating  liqaor  to  any  person  nnder  the  age  of  fonrteen  years  for 
eonsnmption  by  any  person  on  or  off  the  premises,  excepting  soch  intoxicating  liqson 
as  are  sold  or  delivered  in  corked  and  sealed  vessels  in  qoantities  not  less  than  one 
reputed  pint  for  consumption  off  the  premises  only,  shall  be  liable  to  a  penalty  not 
exceeding  forty  shillings  for  the  first  offence ;  and  every  person  who  knowingly  sends 
aoy  person  nnder  the  age  of  fonrteen  years  to  any  place  where  intoxicating  liqnois 
are  sold  or  delivered  or  distributed  for  the  purpose  of  obtaining  any  description  of 
intoxicating  liquor,  exoepting  as  aforesaid,  for  consumption  by  any  person  on  or  off 
the  premises,  shall  be  liable  to  like  penalties. 

(a)  Beported  by  J.  Ahdsbw  Straham,  Eaq.,  Banister-at-Law. 
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Sect  0.  The  term  **  corked  "  meane  oloied  with  a  plug  or  stopper,  whether  it  is  Bbooxb 

made  of  cork  or  wood,  or  glass,  or  some  other  material.    The  expression  *' sealed"  .^. 

means  leciired  with  any  subetanee  without  the  destraotion  of  which  the  cork,  plug,  Mason. 

or  stopper,  eftmot  be  withdrawn.  * 

1902. 

At  the  hearing  before  the  learned  magistrate  the  following     r^ZT^ 
facts  were  admitted  or  proved  in  evidence  : —  j^u^ 

The  appellant  was  the  holder  of  a  licence  to  sell  beer  by  retail      Sale  of 
for  consumption  off  the  premises  in  respect  of  a  house  situate  at  tntovioattn^ 
No.  152,  Essex-road,  Islington.  liuidl^ 

On  the  19th  day  of  January,  1902,  one  James  Cousins,  a  boy     Un$sal6d 
about  eleven  years  of  age,  had  been  sent  to  the  appellant's      vessel^ 
premises  to  obtain  some  beer  to  be  drunk  off  the  premises,  and  ^]2^  i!u^ 
there  was  delivered  to  him  by  the  appeUant  one  pint  of  beer  in  a   intosncating 
bottle  supplied  by  the  appellant.     The  bottle  was  fitted  with  a  lrt<n«or«  {Sale 
glass  stopper  having  round  it  a  ring  of  cork.     Over  the  top  of   *^^^%^^^ 
the  glass  stopper,  from  one  side  of  the  neck  of  the  bottle  to  the    (i  sdw,  7, 
other  side,  the  appellant,  before  delivery,  stuck  a  gummed  paper  c  27),  m.  2,  5. 
label  previously  moistened  by  him.     The  label  was  about  Sin. 
in  length,  and  bore  the  words :  ^'  Caution.     This  label  must  not 
be  tampered  with." 

After  affixing  the  label  a  portion  of  sealing-wax  was  placed  by 
the  appellant  on  oue  side  of  the  neck  of  the  bottle,  partly  on  the 
glass  itself,  and  partly  over  the  end  of  the  label. 

In  this  condition  the  bottle  containing  the  beer  was  delivered 
by  the  appellant  to  the  boy  Cousins.  The  latter  was  stopped 
by  a  police  officer  on  duty  outside  the  appellant's  premises,  who 
took  the  bottle  from  him.  The  gum  on  the  label  was  then  wet, 
and  the  police  officer,  by  taking  hold  of  the  label  by  the  end 
opposite  that  on  which  the  sealing-wax  had  been  put  and  turning 
it  back,  was  able  to  detach  the  label  from  the  bottle  intact,  the 
sealing  wax  also  coming  whole  off  the  bottle  with  the  label. 

The  magistrate  found  as  facts  that  the  bottle  was  corked  and 
closed  with  the  stopper,  but  that  the  paper  label  had  not  been 
secured  with  a  substance  without  the  destruction  of  which  the 
stopper  could  not  be  withdrawn  ;  also  that  the  appellant  knew 
that  James  Cousins  was  under  the  age  of  fourteen>  but  that  the 
appellant,  at  the  time  he  delivered  the  bottle  to  James  Cousins, 
believed  that  he  (the  appellant)  had,  in  manner  before  mentioned, 
by  the  gummed  label  and  the  sealing-wax,  secured  the  stopper  in 
conformity  with  sect.  5  of  the  Intoxicating  Liquors  (Sale  to 
Children  Act),  1901. 

It  was  contended  for  the  appellant  before  the  learned  magis- 
trate that  the  word  ''knowingly  '^  in  sect.  2  of  that  Act  referred 
to  the  knowledge  of  the  seller  as  to  the  condition  of  the  corking 
and  sealing  of  the  vessel  in  which  the  intoxicating  liquor  was 
sold  or  delivered,  as  well  as  to  the  age  of  the  person  to  whom  it 
was  sold  or  delivered,  and  that  the  appellant  had  committed  no 
offence  against  that  section  since  he  honestly  believed  at  the  time 
of  sale  or  delivery  that  the  stopper  of  the  vessel  had  been  secured 
in  accordance  with  the  provisions  of  the  Act. 
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Brooks  The  learned  magistrate  held  npon  the  facts  stated  that  the 

^  **  appellant  had  been  guilty  of  an  offence  against  the  statute^  and 

... '  thereupon  conyicted  him,  and  imposed  a  penalty  upon  him« 

1902.  The  question  for  the  opinion  of  the  Court  was  whether  the 

_  .""^  magistrate  came  to  a  correct  determination  and  decision  in  point 

Acts—        "^  ^"'^• 

Sou  of         Danohvoertsy  K.Gi.  {Bruce.  Williamson  with  him)  for  the  ap|)el- 
itf^^aiivfi^  lant,-^The  vquestidin  befora  the. Court  is  whetlier  a  person,  who 
dhOd^^    believes  honestly  he  has  done  as  the  Act  reqoirfti  when  in  fact 
UtiMoitfd     he  has  not  is  nevertheless  guilty,  of  j»n  offence  against  the  Act. 
w»»«l—      {Channill,  J. — You  do  not  mean  if  he  makes  a  mistake  as  to 
— Stai  ^v^  ^^^  *^^  '^^  requires  f  ]     No  ;  when  he  honestly  believes  he  has, 
intwtieaHng  ^^t  in  fact  has  not,  done  what  if  done  would  be  a  compliance 
Liqnon  {HaU  with  the  Act  he  is  nevertheless  guilty  of  an  offence  against  the 
^^At^%^^  Act.     The  general  rule  is  that  mens  rea  is  necessary  to  constitute 
(1  Sdw  7     ^  crime  unle.^s  the  Act  expressly  declares  that  it  is  not  necessary : 
c.  27),  M.'2/5.  {Sherras  v.  De  Rutzen,  72  L.  T.  Rep.  839  ;    (1895)  1  Q.  B.  918). 
Here  the  Act^  so  far  from  declaring  mefis  rea  not  to  be  necessary, 
declares  that  to  constitute  the  offence  it  must  be  done  ^'  know- 
ingly/*   The  word  "  knowingly  "  in  the  first  part  of  sect.  2  of  the 
Intoxicating  Liquors  (Sale  to  Children)  Act,  )  901,  it  is  submitted, 
governs  all  the  provisions  of  that  part  as  it  undoubtedly  governs 
all   the   provisions   of    the   second  part  of  the   section.     The 
publican   must  not  merely   '^  knowingly '*  sell  and  deliver  the 
liquor  to  a  person  under  fourteen^  but  must  knowingly  do  so 
in  an  uncorked  or  unsealed  vessel.      If  he  honestly   believes 
the  vessel  to  be  corked  and  sealed  when  he  delivers  it  he  has 
committed  no  offence  under  the  Act,  any  more  than  the  pereoii 
who   sends  a  person  under  fourteen  to  a  public-house  to  obtain 
a  corked  and  sealed  vessel  of  intoxicating  liquor  commits  an 
offence  under  the  second  part  of  the  section  if  the  pubhcan^ 
unknown  to  him,  delivers  to  the  child  an  uncorked  or  unsealed 
bottle. 

Craiee  {Avory,  K.C.  with  him)  for  the  respondent. — ^Knowledge 
is  not  necessary  to  constitute  the  offence.  What  the  Act 
prohibits  is  generally  the  knowingly  delivering  intoxicating 
liquor  to  persons  under  fourteen.  When  it  is  proved  that  the 
appellant  did  that  all  that  is  necessary  to  establish  the  offence  has 
been  proved  :  (Summary  Jurisdiction  Act,  1879,  s.  39  (2).  It  is 
then  for  the  defendant  to  bring  himself  within  the  exception. 
The  only  way  he  can  do  this  is  by  showing  that  in  fact  the  vessel  in 
which  the  liquor  was  delivered  was  corked  and  sealed  as  required 
by  the  Act.  The  Act^  as  regards  the  exception^  says  nothin^f 
about  knowledge  or  honest  belief.  It  says  simply  that  it  will 
be  a  defence  to  a  charge  under  the  section  if  the  vessel  was 
corked  and  sealed  in  a  particular  way.  Here  the  vessel  was  not 
so  corked  and  sealed.  The  defence,  therefore,  breaks  down.  No 
doubt  in  general  mens  rea  is  necessary  to  constitute  a  criminal 
offenca;  but  whether  it  is  necessary,  in  the  case  of  any  particular 
statute  depends  on  the  coustruciiQU  of  that  statpte,  -  It  P^cdp^ 
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be  expressly  declared,  not  to  be  necessary;:  that  inference  may      Bbooks 
arise  by  implication :  {Reg.  v.  Tolaon,  60  L.  T.  Rep.  899  ;  23  Q.  B.      „  *• 
Dir.  168 ;  dmdy  v.  Le  Oocq:H  L.  T.  Rep.  266 ;  13  Q.  B.  Div.       _!.''• 
418).     [Channbll,  J. — ^Ye^.j  bat  the  presumption  always  is  that       1902. 
there  mast  be  mens  reaJ]  Li^' 

Danchfverts,  K.C.,  in  reply. — The   so-called   exception  here      juts^^ 
coDstitntes  part  of  the  description  of  the  offence.     The  offence      Sale  of 
is   not    knowingly    selling   to  a   person    under   fourteen^    but  into»ioaivHg 
knowingly  selling  to  such  a  person  otherwise  than  in  a  vessel    J^^l^^jL 
corked  and  sealed  as  required :    {Miller  v.  Dudley  Juaticea^  46     VvmaU^ 
W.  B.  606).  ^ouA- 

Lord  Alvirstone,  O.J.— This  case  is   not  without  difficulty,  j^^  ^_ 
There  can  be  no  question  but  that  in  the  great  majority  of  cases  iniogncaiing 
it  is  necessary  to  prove  m&tis  rea  in  order  to  show  a  criminal  Liquort  (Sul« 
offence.     But  I  doubt  whether  the  difficulty  in  this  case  can  bo  ^''fJ'^^Qf 
solved  by  any  such  general  principle.    The  offence  here  is  created    (i  j^^w.  7, 
by  a  particular  statute^  and  we  must  look  to  the  language  of  that  c.  27), ««.  2,  5. 
particular  statute  in  order  to  see  what  it  was  intended  by  the 
Legislature  should  constitute  the  offence.     Primarily  the  question 
depends   on   whether   the    word   "knowingly**    applies  to   the 
sealing^  and  this  itself  depends  upon  whether  the  words  referring 
to  sealing  are  by  way  of  exception  or  are  themselves  part  of  the 
description  of  the  offence.     [His  Lordship  read  the  section.]     It 
seems  to  me  that  the  framers  of  the  Act  intended  by  the  first 
part  of  the  section  to  prohibit  the  selling  of  intoxicating  liquors 
to  children.     Then  it  occurred  to  them  that  there  might  be  sales 
to  children  not  within  the  mischief  aimed  at  by  the  Act — ^namely ^ 
sales  not  for  the  child's  own  consumption^  but  for  some  adult 
person  to  whom  the  child  was  to  carry  the  liquor.     To  cover  this 
they  introduced  an  exception  as  to  intoxicating  liquors  delivered 
to  children  in  corked  and  scaled  vessels.    It  was  argued  that  this 
exception  really  formed  part  of  the  description  of  the  offence, 
and  that  the  word  ''knowingly  "  applied  to  tne  whole  description^ 
and   that  consequently  if  the  publican  does  not   "  knowingly  *' 
deliver  an  unsealed  bottle   he    commits  no  offence.      It  is  con- 
tended^ on  the  other  hand^  for   the  respondent  that  the  words 
in  question  form  no  part  of  the  description  of  the  offence^  but 
are  merely  matter  of  defence  which  mast  be  proved.     I  think 
it  wonld  be  alteriug  the  language  of  the  statute  to  adopt  the 
contention   of  the    appellant   and   to   hold    that  "knowingly** 
applies  to  the'  corking  and  sealing  of  the  bottle.     The  effect  of 
such  an  interpretation  would  be  that  a  defendant  would  only  have 
to    say  that   he  believed    the   bottle  to  be  secured  in  the  way 
required  by  the  Act,  when  the  Legislature  has  required  that  it 
shall  be  secured  in  fact.     I  am  of  opinion^  therefore,  that  the 
words  in   question  afford  a  defendant  who  has  knowingly  sold 
intoxicating  liquor  to  a  child  a  defence  which  must  be  proved  as 
a  fact.     I  think  the  learned  magistrate's  decision  was  right,  and 
the  appeal  must  be  dismissed. 
Wii-Lfi,  J. — I  i^ree. 
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Bbookb         Chanitbll^  J. — ^I  am  of  the  same  opinion. 

^j^^  Appeal  dMnMsed, 

...  '  Solicitors  :   for  the  appellant^  Maitlanrhf  Peckham,  and  Co. ; 

1902.  for  the  respondent^  8U  John  Wonkier. 

Lietming 

Sale  of 

mtoaieating 

Uquon  to 

ehildnn — 

UniodUd 

VB9$0l— 

BonMMih§VUf 

— Menfl  reft — 

IntoaoieaHng 

Liquan  {8aU 

\^n^  KING'S  BENCH  DIVISION. 

(1  Edw,  7, 

c.  27), «.  2, 5.  Jan.  21,  22,  and  23,  1903. 

TBIAL   AT  BAB. 

(Before  Lord  Alyerbtonk,  C.J.,  Wills  and  Channell,  JJ.) 

Rkx  v.  Lynch,  (a) 

High  treason — International  law^-^Statute  of  Treasons — Ad 
committed  without  the  realm — Expatriation — Effect  of  applica- 
tion for  naturalisation  in  enemy's  country  —  Service  with 
enemy — Practice — Indictment — Motion  to  quash — 25  Biw.  8, 
Stat.  5,  c.  2—7  Will.  3,  c.  8.  *.  9—83  ^  34  Vict.  c.  14. 

The  Court  will  not  quash  an  indictment  for  a  crime  of  enormity, 
such  as  high  treason  or  felony,  on  motion  to  quash.  Objedion 
to  such  an  indictment  must  he  taken  on  motion  in  arrest  ofjudg- 
ment  or  by  writ  of  error. 

The  Natv/ralisation  Act.  1870  (33  ^  34  Vict.  c.  14),  s.  6,  does  not 
permit  naturalisation  in  a  foreign  State  at  war  with  Oreat 
Srttam, 

A  British  subject  who  renounces  his  allegiance  and  attempts  to 
procure  himself  to  be  naturalised  in  an  enemy's  country  in  time 
of  war  is  gu%lty  of  high  treason.  A  person  cannot  become 
naturalised  in  a  State  with  which  his  country  is  at  war. 

The  Statute  of  Treasons  (25  Edw.  3,  stat.  5,  c.  2)  applies  to  Acts 
committed  within  or  without  Great  Britain . 

L.f  a  British  subject,  went  to  P.,  the  capital  of  the  S.  A.  Bepublie 
then  at  war  with  Great  Britain.  He  made  a  declaration  ef  hit 
willingness  to  take  up  arms  far  the  S.  A.  Republic,  took  an  oath 
of  allegiance  to  the  S.  A.  Republic,  applied  for  naturalisation 
in  the  Republic,  and  took  part  in  hostilities  against  the  British 
forces  both  in  the  territory  of  the  S.  A.  Republic  and  the  British 
colony  of  N. 

(a)  Beported  by  A.  A.  Bethunx,  Esq.,  Barriiter^at-Law. 
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Held,  thai  he  wcu  properly  indicted  for  high  ireaaon  under  the       B^z 
ttattUe  25  Edw.  d,  stat.  6,  c.  2,  and  that  it  was  no  defence  that      .   '''* 

he  had  become  naturalised  in  the  8.  A.  BepvhUc,  and  that       ' 

the  acts  of  applying  for  letters  of  naturalisation,  taking   the        1908. 
oath  of  allegianee,  and  makiny  the  declaratian  of  willingness  m^~~^. 
to  take  up  arms  for  the  8.  A.  Republic  were  all  acts  of  high    commUUd^ 
treason,  fmi9%ds  fwlm 

TflE  prisoner^  Arthur  Lynch,  otherwise  Arthur  Alfred  Lynch,  j^JJ^JJiiTa. 
was  indicted  for  high  treason,  on  an  indictment  which  alleged  iitm^atatute 
that  the  prisoner,  while  an  open  and  pablio  war  was  being  prose-  o/  lv«<Monj— 
cated  and  carried  on  by  the  Government  of  the  South  African  jJ^^^^TL 
Republic    and  the  burghers  and  men   of  the  South  African     Motion  to 
BepubUo  agaiust  Queen  Victoria  and    her  subjects,    the  said      qwUK— 
Goyemment,  burghers, and  men  being  enemies  of  the  Queen,  being    ^}^^'  \ 
a  subject  of  Queen  Victoria,  adhered  to,  aided,  and  comforted  ^wM.  z  c  3, 
the  Government  of  the  South  African  Republic  at  Pretoria,  in  «.  9 ;  38  ^  34 
the  territory  of  the  South  African  Republic,  beyond  the  seas    ^^^*  ^*  ^^^ 
without  the  realm  of  England.      The  overt  acts  alleged  were 
that  he  made  a  deetacation  of  his  willingness  to  take  up  arms  for 
the  Republic,  took  an  oath  of  allegiance  to  the  Republic,  an  oath 
as  colonel   of  the  Irish   corps  in  the   military  service   of  the 
Republic,  and  an  oath  as  special  justice  of  the  peace  to  the  Irish 
corps;  that  he  departed  from  Pretoria  with  intent  to  join  the 
enemy  in   the  British  colony  of  Natal ;  that  he  published  at 
Johannesburg,  in  the  South  African   Riepublic,  an  address  to 
Irishmen,  calling  upon  Irishmen  to  take  up  arms  for  the  Republic ; 
that  he  assisted  officers  of  the  South  African  Republic  at  an 
inquiry  held  at  Vereeniging    in  the    South  African  Republic  ,* 
that  at  Johannesburg,  also  in  the  South  African  Republic,  he 
recruited  men  for  the  military  service  of  the  Republic,  and  pro- 
cured horses,  harness,  and  waggons  for  the  same  service ;  and 
that  he  consulted  with  certain  officers  of  the  South  African 
Republic    to    levy  war  against  Queen  Victoria  in  the  South 
African  Republic. 

The  second  count  alleged  as  overt  acts  of  treason :  Commanding 
the  Irish  Brigade  in  the  British  colony  of  Natal  in  parts  beyond 
the  seas,  without  the  realm  of  England,  composing  and  sending 
for  publication  the  address  to  Irishmen  alleged  in  the  first  count, 
levying  war  in  the  said  colony,  and  consulting  in  the  said  colony 
with  enemies  to  levy  war  against  Queen  Victoria  and  her 
subjects. 

The  third  and  fourth  counts  alleged  the  same  acts  as  adhering 
to  the  Government  of  the  Orange  Free  State. 
The  indictment  having  been  read  by  the  King's  Coroner, 
Horace  Avory,  K.C.  for  the  prisoner  moved  to  quash  the 
indictment  on  the  ground  that  it  does  not  disclose  any  offence 
under  the  Statute  of  Treasons  (25  Edw.  8,  stat.  5,  c.  2.) 

Sir  Robert  Finlay,  A.-G.  (with  him  8ir  Edward  Carson,  S.-G., 
Henry  Button,  (7.   W,  Mathews,   Ghiy  8tephenson,  and  Oraham 
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Bkx        Ccmpbell)   for  the   Crown. — An   indictment   for  higk  treason 
^-         shonld  not  be  qnasfaed  on  motion.  .  The.  proper  coarse  is  to  allow 

. *      the  prisoner  to  movQ  in  arrest  of  judgment  or  by  writ  of  error. 

1908.        It  is  a  general  rule  that  no  indictments  which  charge  the  higher 

— ^       offences  of  treason  or  felony  will  be   summarily  set  aside.    He 

cwnmitud    referred  to  Oojnyn's  Dig.,  vol.  4,  Indictment  H.,  p.  545  ;  2  Hawk. 

out9id€  re<UmF.  C,  Bk.  2,  c.  25,  8.   146;    1  East  P.   C,  p.  110;    Chitty's 

—Swnncaica^  Criminal  Law,  2nd  edit.,  vol.  1,  p.  800;  Archbold's  CriniiDal 

N^^aiua-   Pleading,  2l9t  edit.,  p.  107  ;  Roscoe's  Criminal  Pleading,  p.  180  ; 

tum-statuu  Bsx  V.  WheatUy  {l yfm.  Bl.  273;  2  Burr.  1125);  fie«  v.  Jo/m- 

of  Treasons'-  son  (1  Wils.  825) ;  Beg.  V.  Heame  (4  B.  &  S.  947) ;  Sheave's  case 

Ind^^^  (27  St.  Tr.  256) ;  Cranbume'a  case  (13  St.  Tr.  228). 

Motion  to        Avory,  K.C.  in  reply. — ^The  cases  referred  to  as  authority  for 

qvAsh—     the  proposition  that  the  Court  will  not  quash  an  indictment  for 

io^*/^  2*.   ti'eason  on  motion  are  relics  of  barbarism.    The  statute  (7  4  8 

7  TFiil.  3,  c.  3,  Will.  8,  c.  8.  s.  9)  recognises  the  right  of  an  accused  person  to 

s.  9 ;  33  ^  34  have  an  indictment  quashed  on  the  ground  of  bad  Latin  or  mis- 

Viet,  c,  14.    spelling.      A  fortiori  an  inidictment  should  be  quashed  for  a 

defect  apparent  on  the  face  of  it. 

Lord  Alvbbstonx,  C.J. — If  the  objection  taken  by  Mr.  Avoiy 
could  be  fairly  described  as  an  objection  founded  upon  a  relic  of 
barbarous  times,  which  has  been  swept  away  by  modem  legisla- 
and  procedure  in  the  favour  of  the  prisoner,  I  should  be  very 
loth  to  interfere;  but,  in  my  opinion,  that  is  not  a  correct  view  of 
the  objection.  It  is  perfectly  true  that  proceedings  for  treason 
have  been  less  frequently  before  the  Courts  during  the  last  one 
hundred  years  than  on  previous  occasions,  but  that  observation, 
in  my  opinion,  in  no  way  lessens  the  weight  of  the  authorities  to 
which  our  attention  has  been  called,  assuming  that  they  are 
founded  on  reason  and  justice  and  are  not  contrary  to  what  has 
been  described  by  Mr.  Avory,  very  properly,  as  the  tendency  in 
modern  times  to  do  everything  in  favour  of  the  acpused,  either 
by  statutory  provision  or  by  remodelling  or  modifying  the 
procedure  of  the  Court.  But,  in  my  opinion,  there  is  at  the  root 
of  the  objection  taken  by  the  Attomey-General.very  sound  sense. 
The  procedure,  to  quash  an  indictment  taken  at  the  present  stage, 
it  is  true,  is  on  the  present  occasion  heard  by  three  judges,  bnt 
under  ordinary  circumstances  could  not  be  decided  with  the  same 
authority  and  with  the  same  consideration  as  if  the  point  were 
raised  in  the  way  pointed  out  by  the  Attomey^Greneral.  Nor  are 
the  remedies:  of  the  prisoner  taking  objection  so  sufficient  or 
ample  if  the  point  be  summarily  determined,  and  I  must  say  I 
think,,  without  referring  at  any  length  to  the  authorities  tbatehave 
been  cited,  that  the  statement  of  law  in  the  reference  from  East 
(1  East,  P.  G.>  p.  110)  shows  that  an  objection  to  an  indictment 
ought  to  be  seriously  considered  by  the  Court  in  the  interests  of 
justice  and  the  prisoner.  The  reason  why  I  refer  to  this 
authority  is  that  Mr.  A  vary,  in  his  reply,  argfued  that  the  view 
taken  therein  was  inconsistent  with  .the  statute  7  &  8  Will.  3, 
c.  8,  8.  9.     But  the  passage  referred  to  i$  the  one  in  the  book 
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wbich  deals  with  the  very  Bection  of  the  statute,  and  the  practicei        R*^ 
fts  it  then  existed,  in  view  of  that  section  as  well  as  previous      i^yvcu 

decisions.    In  any  view,  it  must  be  for  the  discretion  of  the        ' 

Court  whether  they  will  entertain  such  an  objection  at  the  present        i908. 
stage,  and,  as  has  been  properly  pointed  out  by  the  Attorney-  ^^^^l^^/^ci 
General,  the  prisoner  is  not  deprived  of  the  opportunity  of  raising    oommM^d 
the  point  in  the  most  f ormai  way  and  of  taking  it  before   a  oiu*m1«  realm, 
tribunal  of  grelAter  authority  than  the  judges  who  now  preside  "-SwviMwith 
andj  it  may  be  according  to  the  mode  of  procedure  adopted,  of   2^J3uf«wra. 
carrying  the  case  to  the  highest  Court  of  Appeal.     Under  the  titm^atahiu 
circumstances  I  am  clearly  of  opinion,  without  knowing  more  *^J!!]!!2J^'~ 
about  the  point  which  Mr.  Avory  raised  than  I  gathered  from  the  jndic^iMiU— 
few  words  of  the  indictment  which  he  read,  that  this  is  not  a    Motion  to 
motion  which  we  ouirht  to  entertain  on  the  trial  at  the  present      qwhth— 

_*^  25«iiF.  3, 

Wills  and  Chankkll,  J.J.  concurred.  7  WiU,  a.  c.  8, 

The    pritoner    having    pleaded    "  Not    guilty,*'    the     trial  »•  ^ ;  33  4-  84 
proceeded.  ^**^*- '''  ^^• 

The  following  were  the  facts  proved : — 

The  prisoner,  a  British  subject  bom  in  Australia,  was  a 
journalist  by  profession.  War  broke  out  between  the  South 
African  Bepublic  and  the  Orange  Free  State  and  the  British 
Empire  on  the  11th  day  of  October,  1899. 

In  January,  1900,  the  prisoner  went  to  Pretoria,  having 
entered  into  contracts  with  the  Journal  de  Paris  and  certain 
English  and  American  newspapers  to  act  as  war  correspondent 
for  such  newspapers.  He  had  also  an  introduction  from  persons 
in  Paris  to  Colonel  Yillebois  de  Mareuil,  a  French  officer  in  the 
military  service  of  the  South  African  Bepublic. 

On  arriving  at  Pretoria  the  prisoner  applied  to  the  Government 
of  the  South  African  Bepablic  for  letters  of  naturalisation,  and 
in  order  to  procure  himself  to  be  naturalised  made  a  declaration 
that  he  was  willing  to  take  up  arms  in  the  service  of  the 
Republic,  and  took  an  oath  of  allegiance  to  the  Bepublic.  He 
was  appointed  to  the  command  of  a  body  of  men  raised  for  the 
military  service  of  the  Bepublic,  called  the  2nd  Irish  Brigade, 
asBumed  command  of  that  brigade,  and  took  an  active  part  in 
hostilities  with  the  British  forces,  both  in  the  territory  of  the 
Republic  end  in  the  colony  of  Natal.  The  prisoner  also  wrote  and 
published  an  address  calling  upon  Irishmen  to  take  up  arms  for 
the  Republics,  became  a  member  of  the  Coancil  of  War  of  the 
Sooth  African  Bepublic,  and  took  part  in  a  military  coart  of 
inqaify  into  the  conduct  of  persons  alleged  to  be  British  spies. 
There  was  no^evidence  that  he  ever  actuiJly  became  naturalised. 

On:  the  conclusion  of  the  case  for  the  Grown, 

Shee,  K.C.  and  Horace  Avory,  K.C.  {Biron  and  Dwyer  with 
them)  for  the  prisoner. — There  is  no  case  to  go  to  the  jury.  The 
prisoner,  having  become  a  naturalised  citizen  of  the  South 
African  Republic,  cannot  be  guilty  of  high  treason  if  he  adhered 
to  that  Government.     He  had  ceased  to  be  a  British  subject  by 
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▼irbue  of^  the  Naturalisation  Act^  1870^  s.  6,  which  proyides  fchat 

^'  a  British  subject  who  becomes  naturalised  in  a  loreiga  State 

I!!ff '      shall  from  and  after  the  time  of  his  having  become  so  naturalised 

1903.        in  such  State  be  deemed  to  have  ceased  to  be  a  British  subject 

and  be  regarded  as  an  alien.     There  is  no  limitation  that  the 

wmmitied    Provision  shall  only  apply  to  naturalisation  in  time  of  peaoe>  and, 

oiU$ide  realm  applying  the  rule  of  construction  laid  down  in  Abley  v.  Dale  (11 

^89nnc€with  Q.  B.,  at  p.  891)  that  plain  and  unambiguous  words  are  to  be 

l^j^u^tdUa-  construed  in  their  ordinary  sense^  it  is  clear  that  a  British  8ub(}ect 

Hon^SUUuU  may  cease  to  be  a  British  subject  and  become  an  alien  at  any 

of  TrMioru—  time.       Sir    Alexander   Cockbum's    Nationality^   p.   200j   and 

inAiUn^u^  Halleck's  International  Law,  p.  692,  are  authorities  in  support  of 

Motion  to    this  proposition.   The  Crown  should  not  have  taken  the  prooeed- 

quash—     ings  against  the  prisoner  in  England.    The  treaty  of  peace  of 

^^K^'  9*.   May,  1902,  incorporated  the  terms  of  surrender,  one  of  which 

lWiu!zcX  was  that  British  subjects  who  had  joined  the  enemy  should  be 

«.  9;  88  4-  34'  liable  to  trial  under  the  law  of  that  part  of  the  British  Empire  to 

Yiet.  c.  14.    lYiiich  they  belong.     The  prisoner  was  born  in  Australia,  and 

should  therefore  have  been  tried  in  Australia. 

^\T Robert  FmLay[K.'G.),  Sir  E.  Oar«(m(S.-G.)  (with  them  Henry 
Sutton,  G.  W,  Mathews,  Quy  Stephenson,  and  Ghraham  Campbell) 
for  the  Crown. — ^The  Naturalisation  Act,  1870,  has  no  application 
to  an  action  which  in  itself  would  be  a  crime ;   and  two  of  the 
overt  acts,  the  declaration  of  willingness  to  take  up  arms  and 
taking  the  oath  of  allegiance  to  the  South  African  Bepnblicj 
were  committed  by  the  prisoner  before  he  was  naturalised,  if 
he  ever  was  naturalised.   The  case  of  ^neas  Macdonald  (Foster's 
Crown  Cas.  59,  ''  Treason  ")  shows  that  at  common  law  a  British 
subject  cannot  renounce  his  allegiance.     A  state  of  war  puts  an 
end  to  all  non-hostile  relations  between  the  subjects  of  enemy 
States  (HalFs  International  Law,  4th  edit.,  part  3,  c.  1,  p.  405), 
and  contracts  between  the  subjects  of  belligerent  States   are 
illegal :  {Janson  v.  Driefontein  Consolidated  Mines  Limited,  87 
L.  T.  Bep.  372 ;  (1902)  A.  C.  484).  Much  more,  then,  must  be  a 
contract  between  the  subject  of  a  state  and  the  enemy  state 
itself  be  yoid.     A  declaration  of  war  prohibits  all  interconrse 
with  the  enemy :  (Esposito  v.  Bowen,  7  E.  &  B.  781).     Therefore 
the  whole  transaction  between  the  prisoner  and  the  South  African 
Republic  was  entirely  void.     It  was  a  contract  with  the  enemy 
state  that  a  British  subject  will  join  it  in  making  war  on  his  own 
country,  and  is  a  void  and  criminal  transaction.     The  proper 
construction   to  be   placed   on  the  words  of    sect.   6    of  the 
Naturalisation  Act,  1870,  is  that  the  section  refers  not  to  traosac* 
tions  which  are  void  and  criminal,  but  to  a  naturalisation  in  time 
of  peace,  when  it  is  lawful.     No  subject  of  a  belligerent  state 
can  transfer  his  allegiance  flagrante  beUo,  and  this  proposition  ia 
correctly  stated  in  Halleck^s  International  Law  (vol.  1,  c.  12,  a. 
29.  p.  431)  and  in  Bouveier's  Dictionary  (tit.  ^'  Expatriation ''). 
The  American  cases  are  in  point :  Duguet  v.  Bhinelander,  (1808) 
I  Johns.  360,  in  error  2  Johns.  476  ;  1  Caine's  Cases  in  Error,  p. 
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25 ;  Jackson  v.  TKb  New  York  Insurance  Company,  2  Johns.  191 ;        Bix 
TaHot  y.  Janson,  3  Dallas^  133;   Ths  Sa/ntissima  Trinidad,  7  ""• 

Wheat.  283 ;  20  Supreme  Ct.  R.  U.S.  283.    The  contention  for  the       ]^' 
prisoner  that  sect.  6  of  the  Naturalisation  Act^  1870^  operates  as        1903. 
a  licence  by  the  Legislature  to  British  sabjeots  to  throw  o£E  their        — 1|_ 
Allegiance  to  their  own  country  in  time  of  war  and  to  enter  into    e<mn!^ud^ 
the  seryice  of  the  enemy  cannot  be  supported.     But^  even  if  it  ovinde  tMlm 
ooald^  sect.  15  of  the  Naturalisation  Act,  1870,  provides  that  a— fi"^"***^*^ 
Briti^  subject  who  has  become  an  alien  in  pursuance  of  the  Act  jfaShl^rMBa^ 
shall  not  be  discharged  from  any  liability  in  respect  of  acts  done  Uon— statute 
before  the  date  of  his  so  becoming  an  alien,  the  prisoner  is  there-  <>/  Trwuoni— 
fore  liable  to  the  indictments  for  the  acts  done  as  a  condition  j^^^^L. 
precedent  to  the  obtaining  of  letters  of  naturalisation.  Motum  to 

8hee,  K.C.  in  reply.  qwuh^ 

Lord  Alvbrstonb,  O.J. — We  have  none  of  us  any  doubt  what-    ^^t^'  o'. 
ever  on  this  point.     Having  regard  to  the  nature  of  these  pro-  7  TFi*u.*3*c.  3, 
ceedings,  their  serious  character,  and,  in  one  sense  only,   the  ••9;  83  4*34 
novelty  of  the  subject,  we  thought  it  better  that  the  point  should    ^^^'  *•  ^*' 
be  argued  out  before  we  expressed  any  decision.     The  indict- 
ment which  is  framed  under  the  Act,  and  which  is  for  aiding  and 
comforting  the  Government  of  the  South  African  Republic  and 
the  Government  of  the  Orange  Free  State,  alleges  altogether 
some  fifteen  overt  acts;  bat  for  the  purpose  of  this  argument  it 
is  important  to  draw  the  distinction  between  the  two  first  overt  acts 
that  are  alleged — a  declaration,  to  the  terms  of  which  I  will  refer, 
and  an  oath  of  allegiance  to   the   Government   of  the   South 
African   Republic,  which  are  admitted,  except  upon  the  point  of 
view  of  the  day,  if  I  may  use  the  expression,  to  have  preceded 
the  naturalisation  which   Colonel   Lynch  is  supposed  to  have 
obtained.     The  other  acts,  which  may  shortly  be  summarised  as 
taking  part  in  deliberate  acts   of  warfare  agaiost  the   British 
foroesi  need  not  be  discussed  in  detail,  because  they  are  all  acts, 
for  this  purpose,  of  the  same  character — ^namely,  acts  of  warfare 
or  in  the  aid  of  warfare  against  the  forces  of  the  Crown  after  the 
period  when  it  is  said  Colonel  Lynch  obtained  naturalisation.     It 
is  not  disputed  by  Mr.  Shoe  or  Mr.  Avory,  as  I  understand  their 
argument,  that  but  for  the  Act  of  1870  this  case  must  have  gone 
to  the  jury.     Mr.  Shoe,  with  frankness,  began  his  argument  by 
stating  that  he  could  not  contend  that  before  the  Act  of  1870 
what  was   charged  in   this  indictment   would  not  be  a  crime 
according,  to  the  law  of  England ;    nor  did  he  contend  that  it  is 
not  a  crime  at  the  present  time  and  according  to  the  law  of 
England,  except  in  so  far  that  he  contends  that  sect.  6  of  the  Act 
of  1870  prevents  a  man  who  has  obtained  naturalisation  from 
being  charged  any  longer  with  the  act  as  an  unlawful  act.     It  is 
therefore  unnecessary,  upon  the  first  part  of  the  case,  to  deal  with 
one  branch  of  the  argument  o£  the  law  officers  of  the  Crown. 
Neither  is  it  necessary  with  regard  to  the  second  branch  of  the 
case — ^namely,  the  subsequent  acts  which  are  after  the  period 
when  Colonel  Lynch  obtained  naturalisation.     I  will  read  the 
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Six        two  sections  of  the  Act  in  order  tliat  mj  statement  of  my  riew  of 
Lynch       ^^1®  1*^   ™ay  l>e   complete   in   itself.     Sect.    6,  so  far  as' it  is 

*      material,  is  as  follows:    ''Any  Britisli  subject  who  has  at  any 

1903.       time  before  or  may  at  any  time  after  the  passing  of  this  Act  when 
_         ^       in  any  foreign  State  and  not  under  any  disability  voloBtarily 
commiiud    ^^<^^^  naturalised  in  such  State  shall  from  and  after  the  time 
auiiide  realm  of  his  SO  having  become  naturalised  in  such  foreign  State  be 
Service  with  deemed  to  have  ceased  to  be  a  British  subject,  and  be  regarded 
JvSwawTa.   ^  *^  alien."     And   sect   15   provides :    ''  Where   any   British 
tionr^Stahtte  subject  has  in  pursuance  of  this  Act  become  an  alien,  he  shall 
of  Treaeone—  not  hereby  be  discharged  from  any  liability  in  respect  of  any 
Indi^n^ii^  actsdone  before  the  date  of  his  so  having  become  an  alien.'*    Mr. 
MoHon  to     Shee  contends  that,  having  regard  to  the  general  considerations 
quoihr—      which  he  enlarged  upon  at  great  length  with  reference  to  the 
Jto/^"'  2*-  ™^*^'^®  *^^  object  of  this    legislation,   this   Act  contemplates 
7  Witt\c,  3,  ^  person  being  naturalised  during  war,  and  contemplates  proteC' 
8.  9 ;  33  4-  34  tiou  from  the  consequences  of  illegal  acts,  which  acts  were  done 
Viet.  c.  14*    by  the  subject  before  naturalisation.     Now,  it  cannot  be  seriously 
contended  that  the  two  first  material  acts  here  charged  were  not 
don^  before  naturalisation ;    they  are  the  basis  of  naturaUsatioD, 
and  without  them  naturalisation  could  not  have  been  obtained  at 
all.     The  first  act  is  that  the  prisoner  made  and  signed  iLi:i 
declaration  :    "  I,  the  undersigned,  Arthur  Alfred  Lynch,  up  to 
the  present  time  an  Irishman  (British  subject),  bom  at  Australia, 
inhabitant  in  the  South  African  Republic  since  five  days,  hereby 
declare  my  willingness  to  take  up  arms  for  this  Republic  in  order 
to  maintain  and  defend  its  independence,  which  now  is,  or  in  the 
future  may  be,  threatened,  and  therefore  desire  to  take  the  oath 
of  allegiance  as  a  full  burgher  in  the  South  African  Bepublic. 
Signed  at  Pretoria  on  the  18th  January,  1900,''  and  witnessed  or 
registered  by  a  field-comet.     It  is  upon  the  evidence,  which  if  I 
am  right  in  the  view  I  take  of  the  law,  on  that  date — ^the  18th  Jan. 
— war  was  raging  between  the  Boer  forces  and  the  British  forces, 
war  having  been  declared  in  the  previous  month  of  October.   Tb^ 
other  document  is  the  oath  of  allegiance  to  the  South  African 
Republic,   which    was    taken    in    order    to    obtain    letters    of 
naturalisation.      I    am   quite   clearly   of  opinion   that   sect.   6 
in   no   way  justifies   the   argument   that  a  person  is  excused 
from    the    consequence   of    being    naturalised;     it    only   deals 
with  what  is  to  happen  to  a  person  after  he  has  been  naturalised ) 
and,  if  it  was  a  crime  at  the  time  of  the  passing  of  this  Act  to 
become  naturalised  under  the    circumstances  under  which  this 
prisoner  did  become  naturalised,  there  is  nothing  whatever  in 
this  section  which  relieves  him  from  the  consequences  of  that 
Act  or  makes  it  otherwise  than  a  criminal  act.     It  follows  from 
that  that  the  very  language  of  sect.  15  leaves  such  a  person  liable 
to  the  consequences  of  the  act  which  h^  has  committed,  and  in 
respect  of  which  he  ex  hypothesi  is  charged.     I  now  wish  in  a 
few  sentences  to  indicate  why  I  am  also  clearly  of  opinion  that 
the  subsequent  overt  acts  must  be  left  to  the  jmy,  and  why,  in 
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mj  opiiuon^  the  arguments  of  the  law  officers  of  the  Crown  are        Bax 
correct^  that  the  snbsequent  acts  following  on  this  act^  as  to      j^y^'^^ 

which  I  have  abeady  expressed  mj  opinion^  are  Dot  protected  by       ' 

the  Act  of  1870 — I  mean  the  declaration  which  enabled  him  to       1908. 
get  enfranchised^  and  the  taking  of  the  oath  of  allegiance  to  the  „  . 

King^s  enemies — ^I  desire  to  express  my  opinion  and  to  give  the    eomwUted 
^^easons  for  my  opinion^  and  to  say  why  these  acts. cannot^  in  my  ouUide  rmilm 
opinion^  be  regarded  as  being  other  than  acts  which  mast  be  —S^rvic^unth 
oonsidered  by  the  jury  as  overt  acts  of  treason^  notwithstanding  i/^^JIiua. 
what  had  passed  or  happened  on  the  18th  day  of  Janaary.     I  Hon-^ataiute 
adopt  the  language  which  is,  I  think,  well  founded  and  well  ^/  2V«a«m«— 
expressed  in  some  of  the  judgments  that  have  been  read  to  as  by  i^^^j^ig^mmU^ 
the  Attorney-General.     I  wish  to  say  for  myself  that  there  is,  in     MoH<m  to 
my   opinion,  nothing  in  the  Act   of  1870   that  can  justify   the     qwuh^ 
contention  that  an  act  of  treason  can  give  any  rights  to  any   ^^ff^^  \ . 
person    whatever,   and    that    if    the    monstrous   conseouenoe  7  TTik  s/c.  8. 
was  to  follow  that  the  act  of  treasun  was  to  be  allowed  by  the  «•  9 ;  88  ^  84 
law  of  England  to  give  rights  to  a  person  it  must  be  found  in    ^^^'  ^'  ^^' 
clear  and  explicit  language,  and  not  be  a  construction  put  upon 
general  language  framed  with  another  intent,  and  designed  to 
serve  another  different  and  most  useful  purpose.     And  I  wish 
further  to  say  that,  in  my  opinion,  for  the  reasons  given  in  the 
judgments  that  have  been  cited  both  of  our  own  Courts  and  of 
the  Courts  of  the  civilised  nations,  such  as  the  United  States, 
whateiver  declaration  of  war  may  do  or  may  not  do,  at  any  rate 
the  declaration  of  war  prevents  subjects  from  making  arrange- 
ments with  the  Eling^s  enemies,  or  at  least  when  such  arrange- 
ments constitute  crimes  against  the  law  of  the  country  to  which 
they  owe  allegiance.     Of  course,  it  is  obvious  that  many  more 
reasons   might  be  given  for  the  decision  at  which  I  and  my 
brethren  have  arrived,  but  I  have  felt  it  right  simply  to  express, 
in  the  plainest  language  I  can  use,  the  main  grounds  upon  which 
I  come  to  the  conclusion  that  the  Act  of  1870  affords  no  defence, 
and  has,  for  the  purpose  of  this  trial,  no  bearing  upon  any  one  of 
the  overt  acts  which  are  alleged  in  the  indictment. 

Wills,  J. — I  am  of  the  same  opinion.  I  think  that  it 
is  impossible  to  contend  that  the  two  acts  which  preceded  letters 
of  naturalisation  wei*e  not  such  acts  as  are  fit  to  be  submitted  to 
the  jury  as  evidence  of  treason  committed  ;  there  certainly  is 
nothing  in  the  Act  of  Parliament  which  could  make  the 
letters  of  naturalisation,  supposing  they  were  valid, 
cover  those  two  transactions.  Now^  it  seems  to  me,  with 
regard  to  the  rest  of  the  case,  sufficient  to  put  my  opinion 
into  one  sentence,  which  is  that  I  have  never  been  able 
from  the  beginning  of  this  long  argument  to  comprehend 
how  it  could  possibly  be  that  an  act  of  treason  should  give  rights 
of  any  sort — civil  rights  or  rights  in  the  nature  of  an  exemption 
from  criminal  responsibility  to  the  person  who  has  been  guilty  of 
thjBm.  Those  preliminary  acts  having  been  done  in  furtherance 
of    the  process  of   getting    letters    of    naturalisation,    being 
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Bax        tiiemflelves  criminal  and  treasonable^  are^  at  all  events^  eirideneei 
.   ^*  of  treason.     It  appears  to  me  to  be  impossible  that  any   sach 

'      exemption  as  is  contended  for  can  be  claimed  in  Tirtoe  of  the 

1903.        subseqaent  grant  of  the  letters  of  nataralisation^  and^  althoagh  I 
-,_~^^     am  never  disposed  to  put  too  much  stress  upon  legal  argament 
commitisd    ^^  upon  the  consequences^  I  do  think  it  is  worth  while  to  point 
outHde  realm  oat  that^  if  Mr.  Shee's  argument  be  sounds  a  regiment^  a  battalioni 
^Berv%c$wiikQTp  a  division  of  an  army  might,  by  accepting  letters  of  nataralisa- 
NaiuraHBo-   ^^^n^  each  person  accepting  individually  a  letter  of  naturalisation 
tionStatuU  from  the  cuemy^  desert  in  the  hour  of  battle^  and  yet  no  man  be 
of  Tretuona—  subject  to  the  penalties  of  treason.     It  seems  to  me  so  extrava- 
indMrMuT-  R^^^   ^  conclnsiou  that  it  affords    an  additional  argument    for 
Motion  to     saying  that  the  fonndation  of  the  argament  upon  which  it  is 
qwuh—      founded  cannot  possibly  be  sound. 
skLt^t^c  2*'       Channbll,  J. — I  am  of  the  same  opinion.     It  seems  to  me  to 
7  WiU.  *3/c.  3,  be  an  extremely  plain  case.     The  only  real  question  before  as  is 
8, 9 :  33^34  the  Construction  of  sect.  6  of  the  Nataralisation  Act,  1870^  and 
VwL  <j.  14.    admitting  Mr.  Sheets  proposition  that  it  is  right  for  the  Court  to 
look  at  the  words  of  an  Act  of  Parliament  and  to  attribute  to 
them    their   ordinary  meanings  it  seems  to  me   that  there    is 
not     a    word    in    the     section    of     the    Act    of     Parliament 
that    can  possibly  bear  the  interpretation   that  is  sought   to 
be  put  upon  it.     The  Act  of  Parliament  is  not  dealing  with  the 
circamstance  under  which  naturalisation  may  be  legal  or  may  be 
illegal;  it  is  dealing  with  the  consequences  of  naturalisation. 
As  a  matter  of  fact^  it  is  assuming  throughout  the  section^  both 
in  the  words  we  have  been  considering^  and  which  have  been 
read  by  my  brothers,  and  also  in  the  proviso  which  follows  upon 
it,  which  it  has  been  necessary  to  read,  that  nataralisation  did 
exist  and  was  not  in  itself  unlawful ;  and  then  it  says  that  where 
nataralisation  in  a  foreign  state  has  taken  place  or  may  take 
place    it  shall  have   certain    consequences ;   it  does    not  make 
naturalisation  under  the  particular  circamstances  more  legal  or 
more  illegal  than  it  was  before.     It  is  agreed  that  before  then 
naturalisation  with  a  foreign   state  with  which  we  were  at  peace 
was  perfectly  legal,  but  with  an  enemy  it  was  obviously  illegal 
and  a  clear  case  of  treason.     There  are  no  words  in  this  Act  of 
Parliament  to  cover  that  or  to  affect  it  in  the  least.     The  result  is, 
therefore,  so  far  as  the  first  overt  act  was  concerned,  it  was  an  act 
of  treason,  and  would  have  been  an  act  of  treason  if  committed 
before  1870,  and  there  is  not  one  single  syllable  in  the  Act  to 
make  it  otherwise  now.     That  being  so,  that  settles  all  questions 
without    any  reference   to  sect.  15   of  the  Act.     I    think  the 
argument  that  this  was  one  transaction,  a  declaration  made  for 
the  purposes  of  naturalisation,  followed  by  naturalisation  on  the 
same   day,    is   an    argument  for   which   much    may  be    said, 
and  therefore  it  does  not  seem  to  me  that  sect.  15  helps  the  case 
very  much  ;  but  the  overt  act  was  a  treason,  and  there  is  nothing 
in  the  Act  to  prevent  it  being  otherwise.     The  subsequent  acts 
stand  no  doubt  upon  a  different  footing,  but  I  myself  am  quite 
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prepared  to  adopt  everything  said  by  my  Lord  on  that  branch        Bu 
of  the  case,  and  I  do  not  think  it  necessarv  to  say  anything         ^' 

farther  on  it.  

Horace  Avory,  K.C.  (with  him  8hee,  K.C.^  Biron,  and  Dwyer)        1908. 

for  the  prisoner. — ^There  is  no  evidence  of  an  offence  to  go  to  the  ,^^ 

jary.     The  high  treason  for  which  the  prisoner  is  indicted  is  the    convmiiUd 
treason  provided  for  by  25  Edw.  3,  stat.  5,  c.  2 — i.e.,  adhering  to  outMe  rMlm 
the  King's  enemies.    The  statute  deals  with  the  case  of  a  person — Service  with 
who  levies  war  against  the  King  in  his  realm  or  is  ''  adherent  to  j^^lt^ii^. 
the  King's  enemies  in  his  realm^  giving  them  aid  and  comfort.''  Uonr-- statute 
That  mast  mean  one  of  two  things^  either  that  the  accused^  being  <>/  TnaeonM-^ 
in  the  realm^  has  been  adherent  to  the  King's  enemies  wherever  j,^^^|i^|^ 
they  are^  or  that^  the  enemies  being  in  the  realm^  the  accused     Motion  io 
has  been  adherent  to  them,  wherever  he  is.     Realm  in  the  statute      qwuh— 
means  England  only,  and  the  words  "or  elsewhere"  applies  to  ,^^^^5^' t*. 
the  enemies,  not  to  the  accused.     The  prisoner  in  this  case  was  7  wiii.  's,  c.  8, 
not  within  the  realm,  nor  was  the  enemy,  therefore  he  has  not  9.  9 ;  83  4-  34 
committed  the  crime  for  which  he  is  indicted.      In  Mctclane^a     ^^*'  ^*  ^^* 
case  (26  St.  Tr.  722)  it  was  held  that  the  operation  of  the  statute 
was  extended   to   Canada  by   a  colonial    statute.      In    Smith 
(yBrien*s  case  (7  St.  Tr.  New  Series,  1)  it  was  held  that  the 
statute  was  extended  to  Ireland  by  Poyning's  Law  (10  Hen.  7, 
c.    22).      There    is    no   statute   which   extends   the    operation 
of   the    statute    to    Natal,    and    the     evidence    is     that    the 
other   acts   alleged  as  acts  of  treason   were  committed  in  the 
territory  of  the  South  African  Republic.     In  Vaughan^s  case  (18 
St.  Tr.  486)  the  indictment  was  not  under  the  Statute  of  Treason, 
but  under  28  Hen.  8,  c.  15.     Finucane,  J.,  in  Wheldon^a  case  (26 
St.  Tr.  at  p.  291)  says  that  ^'  the  locality  is  annexed  to  the 
person  adhering,  not  to  the  enemy  to  whom  he  adhered."     That 
is  the  contention  here. 

^\r  Robert Finlay(iL,'(x,)  (with  him  Sir  E.  Carson  (S.-G.),flenry 
Sutton,  C.  W.  Mafhew9,  Guy  Stephenson,  and  Oraham  Campbell) 
for  the  Crown. — The  statute  de  proditionibus,  though  many  cases 
have  been  dealt  with  under  it,  has  never  been  construed  as 
applying  only  to  acts  committed  in  England.  That  adhering  to 
the  King's  enemies  outside  the  realm  is  treason  is  clear  from  the 
reference  in  18  Geo.  2,  c.  30,  in  which  statute  it  is  recited  that 
"  divers  of  His  Majesty's  natural-bom  subjects  have  entered  in 
the  service  of  His  Majesty's  enemies  on  board  privateers  or  other 
ships  having  commisL/s  from  the  Crowns  of  France  or  Spain 
and  committed  divers  hostilities  against  His  Majesty's  subjects 
upon  the  seas  in  the  West  Indies  and  other  parts ;  and  whereas 
doubts  have  arisen  whether,  as  such,  offenders  have,  by  such 
their  adherence  to  the  King's  enemies,  been  guilty  of  high 
treason,  they  can  be  deemed  guilty  of  felony  within  the  intent " 
of  the  Act,  11  Will.  3,  c.  7,  by  which  provision  was  made  for  the 
trial  and  punishment  of  piracy  and  other  offences  committed  on 
the  high  seas  and  in  the  King's  dominions  beyond  the  seas.  The 
statute  then  enacts  "  to  put  an .  end  to  the  said  doubts,"  that 
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Bkx        persons  wlio  commit  the  oSence  may  be  tried  as  pirates^  felons,  and 
^-  robbers  in  the  Court  of  Admiralty^  and  provides  that  no  person  who 

'      has   been  tried  and  acquitted   or  convicted  shall  be  liable  to 

1908.       be  indicted^  prosecuted^  or  tried  again  in  Great  Britain  or  else- 

'.where  for  the   same   crime   or  fact  as  high  treason.     It  also 

committed     Provides  that  nothing  in  the  Act  shall  ''be  construed  to  extend 

outnde  reaUnf  to  prevent  any  persons  guilty  of  any  of  the  said  crimes^  who 

—Servteewifh  shall  not  be  tried  according  to  this  Act,  from  being  tried  for!high 

^l^lll^fg^    treason  within  this  realm,  according  to  the  aforesaid  Act  of.  the 

Uanr^StaiuU  twenty-eighth  year  of  King  Henry  the  Eighth/'     In  Mulcahy*9 

of  iVwojoTw—  case  (L.  Rep.  8  H.  L.  306)  Willes,  J.  in  giving  the  opinion  of 

/ndi^inumT—  ^^®  judges  in  the  House  of  Lords  treats  the  words  ''  or  else- 

--Motion  to   where ''  as  applying  to  the  whole  clause.     And  this  is  the  view 

quoBhr-       of  Lord  Coke :  (Coke  upon  Littleton^  261  (h) ;  Inst.,  vol.  8,  pp. 

siat^tl:  a;   ^^'  ^^'^     t^®  ^^  stopped  by  the  Court.] 

7  irai-'s,  c.  3,      Horace  Avory,  K.O. — The    defence   has   the   opportunity   of 
s.  9;  88  4*  34  taking    the    point    at    a   later  stage,    and,  as   the   Court  has 
Vict.  c.  14.    intimated  its  opinion,  the  objection  will  not  be  persisted  in. 

The  trial  was  then  continued.     The  prisoner  was  found  guilty, 
and  sentenced  to  death. 

Solicitors  :  for  the  Crown,  The  Solicitor,  to  the  Treasury ;  for 
the  prisoner,  Charles  Ruesell  and  Co. 


KING'S  BENCH  DIVISION. 

Friday,  May  15,  1908. 

(Before  Lord  Alvbrstone,  C.J.,  Wills  and  Chankell,  JJ.) 

WiNSBOBROW  (app.)    V,    London    Joint    Stock    Bank    Likited 

(resps.).  (a) 

Highway — Projection  over  footway — Metropolis — Reflector  light 
— ''Meat  or  offal  or  other  rruUter  or  thing '^ — Metropolitan 
Paving  Act,  1817  (57  Oeo.  3,  c.  xxix.),  s.  65. 

Sect.  65  of  the  Metropolitan  Paving  Act,  1817  (inter  alia), 
prohibits  any  person  from  "hanging  out  or  exposing,  or 
causing  or  permitting  to  be  hung  out  or  exposed,  any 
meat  or,  offal  or  other  matter  or  thing  whatsoever  from  any 

(a)  Eeported  b;^  Wj  DS  ^.  UwpEET,  £b<^.,  BarpiBt^r-atrJi^w,  ••* 
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house  J  buUdinga,  or  premiaea  beUmging  to  or  occupied  by  them  Winsbobbow 
over  any  part  of  either  of  such  pavements  or  over  any  area  of     .    *■ 
any  houses  or  other  btiildings  or  premises/'  Joint  Stock 

Held,  that  a  reflector  light  fixed  by  staples  in  the  brickwork  of  a       Bank 
house  over  the  pavement  was  not  toithin  the  section:  Limitbd. 

C1908. 
ASE  .stated  Tippu  ^  .coiaplaint  prefm^ed  by  the  atpp^lant        ^r- 
against  the  respondents  under  sect.  65  of  the  Metr(>pp)itaii  Sighvxiy-^ 
Paving  Apt,  1817.  .  oZI^IZy 

'fhe  following  facts  were  proved  or  admitted  : —  --B^etor 

The  appellant  was  an  assistpnt   to  the  city  engineer  and      Ught^ 
surveyor  of  the   city  of  Westminster,  aud  was  acting  as  com-  ^'l^vi^^t^ 
plainant  with  the  authority  of   the  mayor,  &c.,  of.  the  city,  who  1817  (57  q^. 
are  the  authorities  having  the  control  of  the  pavements  therein.      3,  c.  mrim.), 

The  respondents  were  the  owners  and  occapiera  of   certain       '•^^* 
premises  at  the  comer  of  Victoria-street  and  New  Tothill-street, 
known  as  No.  22,  Victoria-street,  in  the  city  of  Westminster. 

The  respondents  had  caused  and  permitted  to  be  hung  out 
from  the  front  of  the  premises  facing  New  Tothill-street  three 
reflector  lights^  which  are  appliances  made  of  glass  set  in  a 
framework^  used  for  increasing  light  in  dimly-lighted  rooms,  in 
sach  a  manner  as  to  hang  over  the  foot  pavement  in  New  Tothill- 
street  to  the  extent  of  about  4ft.  and  at  a  height  of  about  15ft. 
above  such  pavement.  The  reflector  lights  were  fixed  into  the 
brickwork  of  the  building  by  "  lugs  "  or  ^^  staples.^^  They  were 
not,  in  the  magistrate's  judgment,  '^  unsightly ''  (see  judgment  of 
Day,  J.  in  Wyatt  v.  Gems  (69  L.  T.  Rep.  456;  (1893)  2  Q.  B. 
225),  and  he  did  not  consider  that  they  were  dangerous  to  the 
public. 

No  evidence  on  the  question  of  danger  was  given  by  either 
side. 

The  three  reflector  lights  had  been  completely  fixed  and  hung 
out  from  the  premises  in  the  position  aescribed  continuously 
since  the  17th  day  of  February,  1899,  and  were  on  the  21st  day 
of  March,  1902,  hanging  out  as  above  described,  and  so  remained 
continuously  until  the  12th  day  of  August,  1902. 

On  the  21st  day  of  March  a  notice  in  writing,  dated  the  18th 
day  of  March,  1902,  and  signed  by  John  Hunt,  the  town  clerk  of 
the  city,  under  the  authority  and  on  behalf  of  the  mayor,  &c.,  of 
the  city,  was  served  upon  the  secretary  of  the  respondents,  at  the 
head  office  of  the  respondents  at  5,  Princes-street,  requiring  the 
respondents,  in  pursuance  of  sect.  65  of  the  Act,  to  forthwith 
remove  the  three  reflector  lights. 

The  respondents  did  not  obey  the  requirements  of  the  notice, 
nor  was  any  step  taken  by  them. 

On  the  hearing  of  the  summons  two  points  were  raised  by 
counsel  on  behalf  of  the  respondents :  (1)  That  the  reflector 
lights  were  not  ^'  matters  or  things ''  within  the  meaning  of  those 
words  in  that  part  of  sect.  65  of  the  statute  which  prohibits  any 
person  from  '^  hanging  out  gr  exposing,  or  causing  or  permitting 
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WiNSBOBsow  to  be  huDg  out  or  exposed^  any  meat  or  offal  or  other  matter  or 

^*  thing  whatsoever  from  any  house  or  houses  or  other  buildings  or 

Joint' Stock  P^^^ses  belonging  to  or  occupied  by  them  over  any  part  of 

Bank       either  of  such  pavements  or  over  any  area  or  areas  of  any  houses 

LnciTSD.     or  other  buildings  or  premises  " ;  and  (2)  that  the  prosecution  of 

2903.        the  alleged  offence  charged  in  and  by  the  summons  was  barred 

«—        by  sect.  11  of  the  Summary  Jurisdiction  Act^  1848^  by  lapse 

Highway^    of  time. 

ovwfMhDo/y      ^^^  magistrate  decided  in  the  respondents'  favour  on  the  first 

^Reflector    of  the  points  mentioned  above,  and  he  accordingly  upon  that 

lights      ground  dismissed  the  summons.     He  decided  the  second  of  the 

p^^"*cT  *^^^®  P^*°*®  ^°  favour  of  the  appellant. 
1817  (57  Om.      ilt^or^,  K.C.  and  ^od^n  for  the  appellant. 
3,  c. «»»«.),        MacTnorran,  K.C.  and  Hugh  Ihraaer  for  the  respondents. 
s.  65.  Lq^.^j  Alvbbstonb,  C.J. — I  think   that  the   decision   of   the 

magistrate  was  quite  right.  The  summons  was  under  sect.  65, 
and  by  that  section  it  is  provided  that  if  any  person  shall  hang 
out  or  expose,  or  cause  or  permit  to  be  hung  out  or  exposed,  any 
meat  or  offal  or  other  matter  or  thing  whatsoever  from  any 
house  or  premises  occapied  by  him  over  any  part  of  the  pavement 
he  is  to  be  liable  to  a  penalty.  It  is  a  contradiction  of  terms  to 
say  that  these  reflectors  were  hung  out.  The  section  refers  only 
to  things  which  are  temporarily  hung  out,  and  to  removable 
things.  These  reflector  lights  were  not  hung  out  from  the  house, 
but  were  flxed  to  the  walls.  I  am  of  opinion  that  these  reflector 
lights  do  not  come  within  the  section,  and  the  appeal  must  be 
dismissed.    - 

Wills  and  Channell,  JJ.  concurred. 

Appeal  dismiased. 
Solicitors  :  Allen  and  Son  ;  Faithfull  and  Owen. 
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KING'S  BENCH  DIVISION. 

May  20  and  21,  1903. 

(Bafore  Lord  Alverstonb,  C.J.,  Wills  and  Channell,  J.J.) 

CoNSETT  Ueban  DISTRICT  CouNCiL  (apps.)  V.  Crawford  (resp.).  (n) 

Loral  government — Inspection  of  premises  by  authority — No 
permission  asked  or  order  made — ObstrucfloJi — Public  Health 
Act,  1875  (38  ^  39  Vict.  c.  55),  ss.  92,  102,  306. 

Where  a  local  authority  or  their  officers  desire  to  enter  upon 
premises  for  the  purpose  of  examining  as  to  the  existence  of  a 
nuisance,  they  m,ust  either  do  so  by  permission  or  under  an  order 
made  by  a  justice  in  pursuance  of  sect,  102  of  the  Public  Health 
Act,  1875.  If  such  permission  or  order  is  not  obtained,  any  such 
entry  does  not  constitute  them  "  dulif  employed  in  the  execution 
of  the  Public  Health  Act,  1875. 

C1ASE  stated  oii  an  information  preferred  on  behalf  of  the 
^  appellants  against  the  respondent  for  unlawfully  and 
wilfully  obstructing  live  members  of  the  appellant  council  being 
respectively  duly  employed  in  tho  execution  of  the  Public 
Health  Act,  1875. 

The  part  of  sect,  306  of  the  Public  Health  Act,  1875,  under 
which'  the  information  was  laid  is  as  follows  : 

Any  person  who  wilfully  obatructo  any  member  of  the  local  authority  or  any  person 
dnly  employed  in  the  execution  of  this  Act  .  .  .  shall  ...  be  liable  lor 
erery  snch  offence  to  a  penalty  not  exceeding  five  pounds. 

The  following  facts  were  either  proved  or  admitted  : 

On  the  30th  day  of  June,  1902,  the  building,  sewerage,  and 

nuisance   removal  committee   of  the   appellant  council  passed 

the  following  resolution : 

That  the  committee  recommend  that  the  whole  district  be  inspected  by  the  full 
council  and  arrangements  made  accordingly. 

And  on  the  2nd  day  of  July,  1902,  the  appellant  council 
adopted  and  confirmed  the  said  resolution  of  the  30th  day  of 
Jnne,  1902,  and  resolved  as  follows  : 

BesoWedf  on  the  motion  of  Councillor  Lowes,  seconded  by  Councillor  Davison,  that 
the  arrangements  for  the  inspection  of  the  town  bo  left  in  the  hands  of  Councillors 
Hyden  and  Dunne,  the  full  council  to  be  the  committee. 

Part  of  sect.  56  (1)  of  the  Local  Government  Act,  1894,  is  as 
follows : 

A  pftrish  or  district  council  may  appoint  committees  consisting  either  wholly  or 
partly  of  members  of  the  council  for  the  exercise  of  any  powers  which  in  the  opinion 
of  the  council  can  be  properly  exercised  by  committees. 

(a)  Reported  by  W.  db  B.  Hksbibt,  Esq.,  Barrister-at-Law. 
▼OL.  XX.  II 
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CoNBETT         Part   of   sect.   92    of  the   Public   Health   Act,    1875,   is   as 
Urban       follows : 

DiSTBICT 

Council  ^^  ^ball  be  the  daty  of  every  local  authority  to  caaso  to  be  made  from  time  to  time 

V.  inspection  of  tbeir  district  with  a  view  to  ascertain  what  nuisances  exist  calling  for 

Crawford.  Abatement  under  the  powers  of  this  Act,  and  to  enforce  the  proyjsions  of  this  Act  in 

^_  order  to  abate  the  same. 

1908. 

On  the  16th  day  of  July,  1902,  a  notice  was  served  upon  the 

Local  gov^n-  respondent  as  owner  requiring  him  within  two  months  to  abate 

ment — Wilful        ^  -  .v  ^      .     °  .  -      j?       i  •   r     x-l  j.^. 

ob8trucU<m—  ^  nuisance  upon  the  premises  m   respect  of  which  the  matter 
ln»p€ction  of  of  this  information  arose. 

^^^%  —       ^^  **^®  ^**^  ^*^  ^^  *^^'y'  ^^^^>  ^Q'^en  of  the  members  of  the 

NopemUaion  app^'lant  council  and  two  oflScers  of  the  council,  together  with 

OT  order  of    the  county  medical  officer  of  health,  visited  a  large  number  of 

justices      properties  in  the  urban  district,  and  on  arriving  in  Pitt-street 

PuhuTmalth  ^^®  ^^  *^®  councillors,  the  two  officers,  and  the  county  medical 

Act,  1876,    officer  went  into  the  yard  of  the  premises  belonging  to  respon- 

M.  92, 102,    dent,   and   in   respect   of   which   premises  notice    to  abate    a 

^^^'        nuisance  had  been  given  to  the  respondent  on  the  16th  day  of 

July,    1902,  leaving   two   of   the    councillors   talking   together 

outside.      When    the    respondent   and    bis    son    came   up,  the 

respondent   said   to   the    latter   two   councillors,    *'  Making  an 

inspection,  gentlemen  ?  '^      To  which  one  of  the  two  councillors 

said,  "  Yes,  we  are/^ 

The  respondent  then  went  to  the  passage,  looked  in,  and 
asked  if  anyone  was  inside.  On  being  told  that  the  councillors, 
doctors,  and  inspector  were  inside  he  pulled  the  door  to,  put 
a  padlock  on,  and  locked  them  in,  and  thereby  prevented  the 
two  councillors  who  were  outside  from  entering  upon  the 
premises,  and  also  prevented  the  five  councillors  who  were 
inside  the  premises  from  getting  out. 

On  the  respondent  being  asked  by  one  of  the  two  councillors 
if  he  was  aware  whom  he  was  locking  in,  he  replied  that  he  did 
not  know  and  did  not  care ;  they  had  no  business  there. 
They  were  locked  in  for  about  ten  minutes. 
It  was  admitted  by  counsel  for  the  appellant  council,  in  reply 
to  the  chairman  of  the  bench,  that  respondent's  action  in 
locking  the  door  amounted  to  a  refusal  to  admit  the  two  coun- 
cillors who  were  outside  the  premises. 

Sect.  102  of  the  Public  Health  Act,  1875,  is  as  follows  : 

The  local  authority  or  any  of  their  officers  shall  be  admitted  into  any  premises  for 
the  purpose  of  examining  as  to  the  existence  of  any  nuisance  thereon,  or  of  enforcing 
the  provisions  of  any  Act  in  force  within  the  district  requiring  fireplaces  and  furnaces 
to  consume  their  own  smoke  at  any  time  between  the  hours  of  nine  in  the  forenoon 
and  six  in  the  afternoon,  or  in  case  of  a  nuisance  arising  in  respect  of  any  business, 
then  at  any  hour  when  such  business  is  in  progress  or  is  usually  carried  on.  Where 
under  this  Act  a  nuisance  has  been  ascertained  to  exist  or  an  order  of  abatement  or 
prohibition  has  been  made  the  local  authority  or  any  of  their  officers  shall  be  admitted 
from  time  to  time  into  the  premises  between  the  hours  aforesaid  until  the  nuisance 
is  abated  or  the  works  ordered  to  be  done  are  completed  as  the  case  may  be.  Where 
an  order  of  abatement  or  prohibition  has  not  been  complied  with  or  hss  been 
infringed,  the  local  authority  or  any  of  their  officers  shall  he  admitted  from  time  to 
time  at  all  reasonable  hours,  or  at  all  hours  during  which  business  is  in  progress  or 
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is  luaally  carried  on,  into  the  premises  where  the  nuisance  exists  in  order  to  abate  Consktt 

th«  same.    If  admission  to  premises  for  any  of  the  purposes  of  this  section  is  refused,  Ubbak 

any  joscice  on  complaint  thereof  on  oath  by  any  officer  of  the  local  authority  (made  Distbict 

tfter  reasonable  notice  in  writing  of  the  intention  to  make  the  same  has  been  given  Council 

to  the  person  having  custody  of  the  premises)  may,  by  order  under  his  hand,  require  y^ 

the  person  haying  custody  of  the  premises  to  admit  the  local  authority  or  their  officers  CbawK>bp. 

into  the  premises  during  the  hours  aforesaid,  and  if  no  person  having  custody  of  the  

premises  can  be  found,  the  justice  shall  on  oath  made  before  him  of  that  fact  by  1903. 

order  under  his  hand  authorise  the  local  authority  or  any  of  their  officers  to  enter  .' 

soeh  premises  during  the  hours  aforesaid.     Any  order  made  by  a  justice  for  ad  mis-  Local  govern^ 

sionof  the  local  authority  or  any  of  their  officers  on  premises  shall  continue  in  force  Yf^^„l fftl/ul 

nntil  the  nuisance  has  been  abated  or  the  work  for  which  the  entry  was  necessary  off^ij^ciion 

his  been  done.  I'Mpection  of 

premises  by 

On  the  part  of  the  appellant  council  it  was  contended  that  as   authority-- 
the  respondent  had  locked  the  councillors  and  the  officers  in  the    ^orord^'cP 
yard  of  the  premises  and  thus  delayed  them  in  their  tour  of      justices 
inspection  of  other  premises^  he  had  wilfully  obstructed  them    obtained— 
in  the  execution  of  the  Public  Health  Act,  1875,  and  that  the  ^''2^^^^'' 
respondent  ought  to  have  been  convicted.  ot.  92, 102, 

On  the  part  of  the  respondent  it  was  contended  that  the  306. 
councillors,  officers,  and  the  county  medical  officer  had  no  right 
to  enter  the  premises  without  first  asking  permission,  and  that 
having  entered  without  permission  they  were  in  the  position 
of  trespassers,  and  therefore  not  in  execution  of  the  Public 
Health  Act,  1875,  and  that  the  respondent  should  not  be  con- 
victed of  any  criminal  offence. 

The  justices  after  considering  the  whole  of  the  facts  were  of 
opinion  that  as  the  couucillors,  officers,  and  county  medical 
officer  had  not  asked  any  person's  permission  to  enter  upon  the 
premises,  and  that  the  couucillors  and  officers  were  not  admitted 
into  the  premises  within  the  meaning  of  the  Public  Health  Act, 
1875,  s.  102,  and  were  in  fact  trespassers  on  the  premises,  and 
that  the  respondent  as  owner  had  been  served  on  the  1 6th  day  of 
July,  1902,  with  a  notice  to  abate  a  nuisance  on  the  premises 
within  two  months;  that  the  respondent  had  not  wilfully 
obstructed  the  councillors  and  officers  in  the  execution  of  the 
Public  Health  Act,  1875,  and  they  thereupon  gave  their  deter- 
mination against  the  appellant  council. 

Further,  they  were  of  opinion  that  the  facts  set  out  above 
amounted  to  a  refusal  of  admission  to  the  two  couucillors  outside 
to  enter  without  permission,  and  being  so  refused  that  their 
proper  course  was  to  apply  for  an  order. 

The  question  of  law  upon  which  the  case  was  stated  for  the 
opinion  of  the  Court  therefore  was :  First,  what  is  the  meaning 
of  the  words  "shall  be  admitted '^  used  in  sect.  102  of  the 
Public  Health  Act,  1875  ?  Do  they  authorise  the  local  authority 
and  their  officers  to  enter  any  premises  without  first  requesting 
admission,  luid,  if  not,  has  the  respondent  committed  the  offence 
charged  ?  and,  secondly,  if  the  section  does  give  the  local 
authority  and  their  officers  a  right  to  enter,  whether  the  act  of 
the  respondent  did  not  rather  amount  to  a  refusal  to  admit  the 
two  councillors  who  were  still  outside  the  premises. 

I  I  2 
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CoKSBTT  C.  A.  Russell,  K.  C.  (B.  Cunningham  Qlen  with  him)  for  the 

Urban  appellants. — ^The  point  taken  here  by  the  other  side  is  that,  as 

Council  there  was  no  evidence  that  before  entering  these  premises  per- 

V.  mission  was   asked,   those  members  of  the  coancil   and  their 

Cbawtobd.  officers  who  entered  were  not  lawfully  on  the  premises.     They 

l5o3,  could,  I  submit,  go  in  without  permission  ;  but  if  permission  is 

asked  and  refused,  then  an  order  may  be  made  by  the  justices 

J^-WOM  ^^^®^  ^®^*'  ^^^   ^^  ^^^  Public  Health  Act,    1875.      There  is 

qbgimetion^  nothing  here  to  show  that  there  was   any  objection  to  these 

Intpeetwn  of  members    of   the  council  or  their   officers   entering   apon  the 

pr0Mi$$8  by   premises  :  even  if  the  members  of  the  appellant  council  had  no 

Nc^permUsion  ^^S^^  *^  S^  ^^^  ^^^  premises,  that  did  not  justify  the  respondent 

or  order  of    preventing  and  hindering  them  from  coming  out  and  going  on 

justices      with  their  inspection  elsewhere.     The  respondent  here  was  the 

pS^c^Health  ^^^®^  *^^  ^^^  *^®  occupier,  and  there  is  no  evidence  that  the  • 

Act,  1875,    occupiers  objected  or  refused.     That  being  so,  it  must  be  taken 

ft.  92, 102,    they  consented,  and  the  entry  of  the  members  of  the  appellant 

30^-        council  and  their  officers  must  be  taken  to  be  lawful.     It  that  is 

so,  there  was  a  clear  obstruction  of  the  local  authority  and  their 

officers  employed  in  the  execution  of  the  Public  Health  Act, 

1875,  and  the  respondent  ought  to  have  been  convicted. 

Simey  for  the  respondent. — There  is  no  evidence  here  and  nO' 
finding  that  anyone  was  obstructed.     The  word  "  obstruct ''  in 
sect.  306  of  the  act  of  1875  must  be  construed  strictly.    The 
words  "  shall  be  admitted  "  in  sect.  102  of  the  same  statute  do 
not  authorise  the  local  authority  and  their  officers  to  enter  any 
premises  before  obtaining  permission.     There  was  no  obstruction 
of  the  members  of  the  appellant  council  who  were  inside  and 
further,  if  no  permission  had  been  given,  the  proper  course  was 
to  apply  to  the  justices  for  an  order  under  sect.  102.     The  right 
of  entry  on  private  premises  is  not  an  absolute  right  of  entry,  bat 
permission  must  be  obtained  by  one  of  two  processes.     Either  it 
must  be  asked  for  and  obtained,  or,  if  it  is  refused,  the  permission 
must  be  given  by  a  magistrate.     If  that  is  not  done,  then  the- 
councillors  or  officers  would  be  trespassers  just  like  any  other 
member  of  the  public.     If  that  is  not  so,  then  without  giving  any 
notice  or    obtaining  anybody^s  consent,    the   members   of  the 
district  council  or  their  officers  could  walk  in  at  any  time  on 
anyone's  premises.     [Channell,  J. — If  you  find  no  one  on  the 
premises  to  give  you  permission,  mnst  you  get  an  order  ?]     Yes ; 
there  must  be  either  permission  actually  given  or  an  order.     He 
referred  to  Cooper  v.  Wandsworth  Board  of  Works  (8  L.  T.  Rep. 
278;  14  C.  B.  N.  S.  180);  Masters  v.  Pontypool  Local  Board 
(9  Cb.  Div.  677).     It  is  by  no  means  a  matter  of  course  that  if 
you  go  before  the  justices  you  will  get  an  order.     In  Vines  v. 
Governors  of  the  North  London  Collegiate  School  for  Oirls  (68- 
J.  P.  244),  a  decision  on  the  Public  Health  (London)   Act,  the 
words  differ  in  this  respect,  that  there   the  Act   said   that  a 
magistrate  could  make  an  order   unless  reasonable  ground  is 
shown  to  the  contrary.     The  Court  said  that  obviously  reasonable- 
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:  ground  must  be  shown  for  permission  to  enter.     In  any  case  the     Oonbbtt 
Coort  followed  that  decision  on  the  construction  of  this  section^     -Di^mct 
where  those  words  do  not  occur.      In  Wimbledon  Urban  District     council 
Council  V.  Hastings  (87  L.  T.  Rep.  118)  the  Court  decided  that  v, 

''house''  in  sect.  91  includes  a  school.      They  go  on  to  decide:   Crawford. 
"Where  by  virtue  of  sect.  102  [the  Public  Health  Act,  1875]        190s. 

an  application  is  made  to  a  justice  for  an  order  to  enter  premises        

where  a  nuisance  is  alleged  to  exist,  such  justice,  although  he  ^!^]^tS^'i 
has  Dot  to  decide  whether  a  nuisance  in  fact  exists,  may  consider  ohstruetiof!^ 
whether  there  are  reasonable  grounds  for  suspecting  there  is  a  Inapectum  of 
nuisance,  and  for  that  purpose  may  receive  evidence  as  to  the  ^^*''*?*J*?f^ 
true  state  of  the  facts.''  In  the  judgment  of  Lord  Alverstone,  C.  J.,  2^\erm2iia» 
towards  the  end,  this  point  is  dealt  with  :  "  We  are  all  of  opinion    or  ord&r  of 
that  neither  the  magistrates  nor  quarter  sessions  have  to  decide      jwHen 
whether  there  is  a  nuisance  or  not,  but  they  may  have  to  consider  p°j,jJJ  Hotdfk 
whether  there  is  reasonable  ground  for  suspecting  there  is  a    jc(,  1875, 
naisance,  and  there  is  an  obvious  difference  between  cases  of    «<•  ^2, 102, 
complaint  of  sanitary  appliances  or  suflSciency  of  drains  as  to         ^^' 
which  inspection  may  in  many  cases  be  the  only  way  to  decide 
if  they    are  fit    or   not;    but  when  allegations   are  based  on 

Suestions  of  fact  we  think  it  would  be  going  too  far,  and  Mr. 
Lussell  did  not  ask  us  to  go  so  far  as  to  say  that  the  justices 
ought  not  to  be  allowed  to  receive  evidence  as  to  what  was  the 
true  state  of  facts  before  them  on  which  they  purport  to  act. 
This  provision,  though  very  salutary,  is  a  provision  whereby 
persons  are  allowed  to  inspect  other  men's  property.  Therefore 
it  must  be  in  a  proper  case,  where  there  is  liberal  ground  for 
thinking  there  is  necessity  for  inspection."  Then  Channell,  J. 
deals  with  the  same  point  in  the  same  way.  He  points  out  that 
*'  There  certainly  were  Acts  on  a  somewhat  similar  subject  in 
'  which  the  person  was  g^ven  the  right  of  entering  by  his  own 
authority,   as   it  were,  and  of  course  that  led  to    difficulties, 

•  and  in  this  Act  there  is  introduced  the  order  of  the  justice  which 
is  to  sanction  the  entry,  and  mainly  for  the  purpose  of  preventing 
any  breach  of  the  peace  or  anythmg  of  that  sort.  But  it  is  to 
be  made  on  notice  to  the  party,  and  therefore  it  is  obvious  that 
the  justice  must  have  something  else  to  consider  than  the  mere 
fbct  that  the  officer  desires  to  go.  I  think  the  justice  is  entitled 
and  bound  to  see  the  object  for  which  the  officer  wants  to  go,  and 
see  if  it  is  a  matter  that  can  come  within  the  first  part  of  the 
section."  I  submit  it  is  clear  on  the  construction  of  the  section 
that  the  owner  or  occupier  is  entitled  to  have  a  word  in  some 
way  or  other.  He  is  entitled  to  have  permission  asked  and  to 
refuse  it,  or  entitled  to  have  an  order  made  against  him  by  a 
magistrate,  on  which  he  may  appear  and  on  which  he  may  allege 
that  there  are  no  reasonable  grounds.  It  is  not  a  matter  of 
course. 

Russell,  E.G.  in  reply. — It  is  true  that  the  appellants  did  not 
ask  permission,  and  I  admit  that  there  is  no  absolute  right  to 

•  enter ;  but  although  the  permission  was  not  asked  the  appellants 
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OoK^sTT     were  not  the  less  performing  their  duty  under  the  Act^  and  so 

Ubban      ^yq   entitled  to  be  protected.     An  order  could  not  have  been 

Council     obtained  here  under  sect.  102,  for  there  was  no  refusal  to  admit. 

V.  There  was  not  here  any  lack  of  compliance  with  any  essential 

CbaWtokd.  preliminary,  because  there  is  no  duty  cast  on  the  appellants  to 

1903^        expressly  obtain  permission  in  every  case  before  entering  upon 

premises. 

Local  govern-      Lord  Alveestonb,  C.J. — I  should  be  sorry  that  it  should  be 

^^truciionr—  ^^oxLght  that  anything  I  say  in  this  case  encourages  or  approves 

Ingpection  of  of  such  conduct  as  this.     I  do  not  wish  to  say  anything  against 

prmniw  by    this  gentleman^s  conduct  without  knowing  what  may  have  led  to 

m^vumiuion  ^*'  ^^*  ^^  ^^^  same  time  there  certainly  was  no  evidence  that  any 

or  order  of    occupier  of  the  premises  objected  to  the  premises  being  inspected 

justices      and  the  members  of  the  local  authority  were  there  in  discharge 

JPM^D^^Hth  ^^  *  public  duty.     I  must  say  I  think  one  regrets  that  anybody 

Actt  1875,     should  have  thought  fit  to  do  what  this  gentleman  did  out  of 

S8.  92, 102,    some  feeling  that  they  ought  not  to  discharge  their  duty.     Bat 

806.         y^Q  really  must  not  decide  the  case  on  any  such  view,  becaose 

this  is  a  criminal  charge,  and  in  order  to  justify  the  criminal 

charge,  the  persons  who  make  the  charge  must  bring  themselves 

within  the  words  of  the  statute.     I  wish,  therefore,  to  say  with 

regard  to  the  point  on  which  we  did  not  ask  Mr.  Russell  to  reply, 

speaking  for  myself,  if  we  had  thought,  having  regard  to  the 

powers  of  the  statute,  the  members  of  the  local  authority  were 

duly  employed  in  the  execution  of  their  duty,  and  were  wilfully 

obstructed  in  the  execution  of  the  Act,  different  considerations 

would  have  arisen.      But  it  seems  to  me,  however   we    may 

disapprove  of  the  kind  of  conduct  of  the  defendant,  the  present 

respondent,  we  have  to  consider  what  the  rights  of  the  local 

authority  are.     The  local  authority  undoubtedly  has  a  right  to 

investigate  nuisances,  and  ought  in  the  execution  of  its  duty  to 

do  everything  in  its  power  to  find  out  what  the  nuisances  are  and 

put  an  end  to  them.    Therefore  the  general  duty  is  that  to  which 

reference  has  already  been  made  of  examining  the  district  with 

a  view  to  find  out  what  nuisances  there  are.     I  need  not  refer  to 

the   sections.      They   not   only  impose    duties    upon   the   local 

authority,  but  give  them    certain  rights   when    nuisances    are 

discovered.     The  opening  words  of  sect.  92  are  :  "  It  shall  be  the 

duty  of  every  local  authority  to  cause  to  be  made  from  time  to 

time  inspection  of    their  district,  with  a  view  to  ascertain  what 

nuisances  exist/^     It  is  obvious  a  great  many  nuisances  might 

be   ascertained  beyond  doubt  and  dealt  with  without  any  entry 

upon  private  property.     In  the  course  of   the  legislation  with 

regard  to  dealing  with  nuisances  it  obviously  occurs  that  it  may 

be  necessary  to  enter  upon  private  property,  therefore,  in  addition 

to  a  general  direction  for  the  inspection  of  nuisances,  there  is  a 

power  of  entering  upon  private  property,  and  I  think,  in  order  to 

see  what  are  the  rights  of  the  local  authority,  and  the  duty  of  its 

members  and  the  obligations  of  persons  whose  premises  are  going 

to  be  inspected,  you  must  look  at  sect.  102.     That  says  the  local 
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aathority  shall  be  permitted  to  enter  premises  for  the  parpose  of     Consbtt 
examining  as  to  the  existence  of  any  nuisances.     When  under      Uebaw 
this  Act  a  nuisance  is  ascertained  to  exists  the  local  authority  or     council 
their  officers  shall  be  admitted  from  time  to  time.     When  an  i\ 

order  has  not   been  complied  with  the  local  authority  shall  be   Cbawfobd. 
admitted  from  time  to  time^  at  all  reasonable  hours,  into  the        ^9^3 

premises.     If  admission  to  the  premises  for  any  purposes  of  this        

section  is  refused,  any  justice  may  by  order  require  the  person  ^^<^^  ^wmI 
having  custody  of  the  premises  to  admit  the  local  authority^  and  o^gt^a^!^ 
if  no  person  having  custody  of  the  premises  shall  be  founds  a  inspection  •/ 
justice  shall  on  oath  made  before  him  of  that  fact  by  order  under  pr^nxaea  by 
his  hand  authorise  the  local  aathority  to  enter.    We  decided^  and  j^"n^^^SjiIii 
I  adhere  to  what  was  said  in  the  case  of  Wimbledon  Urban    or  order  of 
District  Council  v.  Hastings  (87  L.  T.  Rep.  118),  that  the  right      justices 
to  enter  is  not  absolute  in  the  sense  that  the  justices  must  make  p^^^^^^^ 
the  order,  but  they  may  hear  the  person  against  whom  the  order     ^^^  1876, 
was  demanded,  and  may  exercise  a  discretion  as  to  whether  or    ss.  92, 102, 
not  it  shall  be  allowed.     That  seems  to  me  to  show  that  there  is         ^^^' 
no  statutory  right  of  entry  given  in  the  sense  that  they  are  told 
they  may  go  upon  person's  premises  without  further  proceedings, 
and  it  is  for  that  reason  I  think  Mr  Simey  is  well  founded  in 
saying  that  the  authorities  show  where  there  is  a  refusal  then  the 
local  authority  have  to  get  an  order  before  they  can  enter.     In 
that  state  of  circumstances  it  must  be  taken,  I  agree  with  Mr. 
Rnssell,  that  the  people  had  got  in.     The  case  finds  that  the 
councillors,  officers,  and  the  county  medical  officer  had  not  asked 
any  person's  permission  to  enter  upon  the  said  premises.     That 
seems  to  me  to  bring  us  to  this  point  which  we  must  decide  if  we 
are  to  overrule  the  decision  of  the  magistrates ;  we  must  find, 
having  got  in  in  the  course  of  a  general  inspection,  they  must  be 
held  to  have  been  in  under  such  circumstances  that  interfering 
with  them   was   obstructing   them   in   the   execution    of    their 
statutory  duties.    It  seems  to  me  that  that  does  not  follow.    The 
magistrates  have  thought,  inasmuch  as  there  was  no  order  made 
to  enter  and  no  evidence  of  permission  by  occupiers,  that  the 
local  authority  were  not  there  in  the  discharge  of  their  duty, 
although   they   were   performing   a   public   duty  it  was   not  a 
discharge  of  their  duty  as  contemplated  by  the  Act.     I  cannot 
see  my  wBy  to  say  that  the  magistrates  were  wrong,  therefore, 
however  strongly  I  feel  that  the  conduct  of  the  defendant  was 
not  the  conduct  which  we  can  approve  of,  yet  at  the  same  time 
he  should  not  be  made  liable  for  a  criminal  ofience.     Therefore 
I  think  this  appeal  should  be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion.  I  share  the  reluctance  to 
say  anything  which  would  encourage  conduct  of  this  kind  in  the 
future.  I  trust  that  people  in  general  are  not  so  unmannerly  as 
upon  the  facts,  as  they  appear  here  without  further  explanation, 
it  would  look  the  respondent  was.  What  appears  to  me  to  be  a 
short  abstract  of  the  legislation  on  this  subject  is  that  by  the 
first  section,  92,  the  general  duty  to  cause  an  inspection  to  be 


488  CRIMINAL   LAW   CASES. 

CoNBBTT     made  throughout  their  district  falls  on  the  local  board  or  the 

Urban       district  council.     They  have  resolved  that  that  inspection  shall 

Council      "®  carried  out  by  the  councillors  themselves.      Therefore  the 

V.  councillors    themselves^    the    individuals    who    conducted    this 

Cbawjobd.  inspection,  are  entitled  to  all  the  liabilities  which  are  created  by 

1903         sect.  102,  which  as  it  appears  to  me  is  intended  to  contain  ia 

itself  a  complete  code  as  to  the  manner  in  which  the  inspection 

Local  govtm-  shall  be  carried  out  and  as  to  the  things  which  are  to  be  done  in 
oSi^ttiwi^  order  to  give  a  right  of   entry  upon  the  premises.     Now  the 
Intpoctwn  of  section  is  not  quite  as  complete  as  it  might  be,  because  it  does 
i>r«mtMs  by   not  in  terms  provide  for  this  kind  of   middle  case.     It  provides, 
^ov!m^^  of  course,  for  the  case  where  the  admission  is  not  refused,  and 
^  or  order  of   ^^  provides  for  the    case  where    admission   has   been    refused. 
juaUret      Under  that  part  of  the  section  it  seems  to  me  the  power  given  to 
pt^e^H^th  *^®  local  authority  is  very  considerable,  because  apparently  it 
Act,  1875,     <loes  not  matter  by  whom  the  refusal  has  been  made  if  there  has 
88.  92, 102,    been  a  refusal  in  fact.    If  there  has  been  anyone  on  the  premises, 
306.         whether  he  has  had  authority  to  do  so  or  not,  who  refuses  them 
admission  they  would  be  entitled  to  make  use  of  the  compulsory 
powers  of  sect.  102  and  go  before  the  magistrates.     But  this  is 
a  case  where  there  has  been  no  opportunity  of  refusal,  because 
those  who  were  conducting  the  inspection  got  in   apparently 
without  seeing  anybody  or  meeting  anybody  who  could  refuse  or 
admit,  and  that  case  is  not  specifically  provided  for,  and  there- 
fore one  has  to  see  what  is  the  reasonable  construction  of  the 
clause.    Now  it  seems  to  me  it  would  be  a  very  strange  conclusion 
to  arrive  at  that  if  a  person  on  the  premises  gave  a  refusal  the 
occupier  or  owner  or  whoever  it  was  could  not  be  proceeded 
ugainst  and  punished  under  sect.  306  at  all,  but  resort  must  be 
had  to  sect.  102,  and  they  would  have  to  ^o  before  the  magis- 
trates and  get  an  order,  and  an  order  which,  according  to  the 
decision  in  the  case  of   Wimbledon   Urban  District  Council  v. 
Hastings  {siipra)^  is  by  no  means  a  matter  of  course,  and  against 
which  the  person  concerned  might  be  able  to  show  yery  good 
cause  why  it  should  not  be  made.     It  would  be  a  strange  thing 
if  the  occupier  or  the  person  concerned  had  those  rights  where 
there  was  an  express  refusal,  if  he  should  be  in  a  much  worse 
position,  because  no  opportunity  had  ever  been  vouchsafed  to  him 
of   saying  whether  he  would  avail  himself  of   that  power  or 
whether  he  would  not.     I  cannot  help  thinking,  therefore,  that 
it  must  have  been  intended  that  before  any  steps  could  be  taken 
there  must  have  been  an  opportunity  of  refusal.     The  case  where 
there  is  nobody  on  the  premises  or  where  the  person  having  the 
custody  of    the    premises    cannot   be   found,   is   provided  for. 
Therefore  there  is  no  difficulty  arising  on  that  score,  and  it  seems 
to  me  shortly  that  Mr.  Russell^s  argument  comes  to  a  veiy  great 
extent  to  confounding  the  circumstances  which  are  necessary  to 
entitle  a  person  acting  in  the  supposed  execution  of  a  duty  to 
notice  of  action  in  circumstances  which  would  entitle  him  to 
defend  any  action  that  has  been  brought  on  the  ground  that  he 
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was  legally  justified  in  what  he  did.  I  think  under  the  circQin-  Oonsbtt 
stances  this  is  a  case  of  obstruction.  I  say  it  on  the  grounds  I  Urban 
have  already  expressed  only^  because  I  entirely  disagree  with  council 
Mr.    Simey's     argument    as    to     the     meaning    of    the   word  v. 

^' obstructed.^'     A  reasonable  meaning  must  be  given  to  that,    Cbawfobd. 
and  1  think  that  if    these  gentlemen  had  a  right  to  go  on  the        2908. 

premises  without  asking  permission  or  without  giving  any  oppor-        

tnnity  of  refusal,  I  must  say  the  person  who  exposes  them  even  ^^^^S^T", 
to  a  well-grounded  apprehension  of  personal  detention  as  a  kind  ^^trvcHon!^ 
of  punishment  or  revenge  for  their  act  of  entry  most  certainly  inspeciion  of 
obstructs  within  the  meaning  of  this  section,  and  I  think  it  would  premises  hy 
be  very  unfortunate  if  any  countenance  shoold  be  given  to  the  jf^tj^iH^ 
notion  that  conduct  of  that  kind,  where  there  is  a  right  of  entry,  or  order  of 
woold  not  be  obstruction  within  the  meaning  of  the  Act.  jusUeoM 

Channell,  J. — I  agree.     I  think  it  is  clear  when  you  read  sect.  pi^^Jj^^^^ifc 
102  the  Legislature  has  deliberately  stopped  short  of  giving  the    jict,  1875, 
local  authority  the  right  of  entry  of  their   own    motion.      They    m.  92, 102, 
may  be  admitted,  or  they  may  get  an  order.     These  gentlemen         ^^•• 
were  not  admitted,  there  was  nobody  there  to  admit  them.    They 
went  in  of  their  own  motion,  and  that  is  not  justified  by  sect.  102. 
Consequently  they  cannot  be  said  to  be  in  the  execation  of  their 
duty.     The  gentleman  was  undoubtedly  clearly  wrong;  what  he 
ODght  to  have  done  would  have  been  to  have  gone  in  himself  and 
requested  them  to  go  out,  and  if  they  had  not  gone  out  he  could 
have  gently  put  his  hand  upon  them  under  the  common  law. 
Instead  of  that  he  locked  them  in.     If  they  had  been  in  the 
execution  of  their  duty  it  would  have  been  clearly  obstruction. 
The  difficulty  is  about  their  right  to  go  in.     As  to  their  right  to   . 
go  out  that  is  clear. 

Appeal  dismissed. 

Solicitors  :  Pritchard  and  Sons,  for  T.  W.  Welford,  Consett ; 
Belfrage  and  Co.,  for  /.  Murray  Aynsley,  Consett. 
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KING'S  BENCH  DIVISION. 

Monday,  May  25,  1903. 

(Before  Lord  Alvebstonb,  C.J.,  Wills  and  Channell,  JJ.) 

Hinds  (app.)   v,  Elsam  (resp ) .  (a) 

Vaccination — Child  not  vaccinated  when  six  months  old — Subse- 
quent medical  certificate — Vaccination  Act,  1867  (30  8c  31  Vict, 
c.  84),  ss.  29,  34. 

A  child,  aged  eleven  months,  not  having  been  vaccinated,  a  summons 
was  issued  against  the  father.  On  the  day  before  the  summons 
was  heard  the  appellant  obtained  a  doctor's  certificate  thcU, 
owing  to  a  complaint  that  the  child  was  suffering  from,  it  would 
be  unsafe  to  vax^cinate. 

Held,  that  the  certificate  was  no  defence. 

CASE  stated  on  a  complaint  preferred  by  the  respondent 
against  the  appellant  for  that  he,  within  six  months  after 
the  birth  of  his  child,  neglected  to  have  the  child,  aged  eleven 
months,  vaccinated,  contrary  to  sect.  29  of  the  Vaccination  Act,. 
1867. 

At  the  hearing  of  the  complaint  on  the  5th  day  of  November, 
1902,  it  was  proved  on  behalf  of  the  respondent  or  admitted  by 
the  appellant  that  the  appellant  was  the  father  of  the  child,  aged 
eleven  months,  and  that  the  child  had  not  been  vaccinated,  and 
that  no  certificate  of  or  exception  from  or  insusceptibility  to 
vaccination  had  been  granted  or  sent  to  the  vaccination  officer, 
and  that  all  the  statutory  conditions  precedent  to  the  institution 
of  a  prosecution  under  the  Vaccination  Acts  had  been  complied 
with. 

It  was  admitted  by  the  respondent  that  the  appellant  had,, 
before  the  child  had  reached  the  age  of  four  months,  made  appli- 
cation for  a  certificate  of  exemption  from  vaccination  under  sect. 
2  of  the  Vaccination  Act,  1898,  which  certificate  was  refused  by 
the  justices  then  sitting.  The  appellant  also  produced  before  the 
justices  the  following  certificate  dated  the  4th  day  of  November,. 
1902: 

Somers,  Wimbledon  Hill,  Sumy.— This  ia  to  certify  that  Walter  Allaebrook  Hinds^ 
is  at  present  and  has  been  since  the  3rd  day  of  October,  1902,  under  my  care  suffer- 
ing from  **  febricula  '*  and  ^  dentition,"  and  that  it  would  be  unsafe  to  vaccinate  him- 
at  present.     (Signed)  L.  K.  Collibb,  M.D.,  4th  day  of  November,  1902. 

It  was  then  admitted  by  the  respondent  that  the  doctor  was  a 

(a)  Reported  by  W.  dx  6.  Hxbbxbt,  Esq.,  Barriater-at-Law. 
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registered  medical    practitioner^  and  that   the    certificate  was  Hinds 

written  by  him.  ^  ^' 

It  was  contended  on  behalf  of  the  appellant  that  by  sect.  84  of        ' 

the  Vaccination  Act,  1867,  the  certificate  was  a  sufficient  defence  1908. 

for  him.  Va^cUMtion 

On  behalf  of  the  respondent  it  was  contended   (1)  that  the  j^S^OWW 
appellant  became  in  defanlt  when  his  child  attained  the  age  of  not  vaceinaU6t 
six  months^  and  had  ever  since  been  in  default;  that  the  *'  pro-     ioithintim 
duction  of  the  certificate/'  as  mentioned  in  sect.  34,  must  be  in    ^^^iL^^ 
accordance  with  sect.  18,  which  requires  the  medical  practitioner      medical 
shall  forthwith  deliver  to  the  parent  a  certificate  that  the  child  is   eertifieat&-- 
then  in  a  state  unfit  for  successful  vaccination,  i.e.,  during  the  ^^  f^^^' 
six  months  specified  by  sect.  16  as  amended  by  sect.  1  (1)  of  the         34.' 
Yaccination  Act,  1898.     (2)  That,  even  if  the  last  contention  was 
incorrect,  no  certificate  was  in    existence  on  the  date  of   the 
complaint,  and  that  the  certificate  would  not  under  the  Act  be 
retrospective.     (3)  That  the  certificate  was  bad,  as  not  being  in 
compliance  with  the  Yaccination  Acts,  or  in  the  form  prescribed 
by  sect.  18  of  the  Act  of  1867  or  to  the  like  effect. 
The  justices  convicted  the  appellant. 

By  the  Yaccination  Act,  1867  (30  &  31  Yict.  c.  84),  s.  18  : 

If  any  pubMc  vacciaator  or  medical  practitioner  shall  be  of  opintoa  that  the  child  is 
not  in  a  fit  and  proper  state  to  be  successfnlly  vaccinated  he  shall  forthwith  deliver  to 
the  parent  or  other  person  having  the  custody  of  such  child  a  certificate  under  his 
hand  according  to  the  form  in  the  schedule  hereto  annexed  marked  B  or  to  the  like 
effect  that  the  child  is  then  in  a  state  unfit  for  successful  vaccination,  which  certificate 
shaU  remain  in  force  for  two  months,  and  shall  be  renewable  for  successive  periods  of 
two  months  until  a  public  vaccinator  or  medical  practitioner  shall  deem  the  child  to 
be  in  a  fit  state  for  successful  vaccination  when  the  child  shall,  with  all  reasonable 
despatch,  be  vaccinated,  and  the  certificate  of  successful  vaccination  duly  given  if 
warranted  by  the  result. 

By  sect.  29  : 

Every  parent  or  person  having  the  custody  of  a  child  who  shall  neglect  to  take  such 
child  or  to  cause  it  to  be  taken  to  be  vaccinated  or  after  vaccination  to  be  inspected 
according  to  the  provisions  of  this  Act,  and  shall  not  render  a  reasonable  excuse  for 
his  neglect,  shall  be  guilty  of  an  offence  and  be  liable  to  be  proceeded  against  sum- 
marily, and  upon  conviction  to  pay  a  penalty  not  exceeding  11. 

By  sect.  34 : 

In  any  prosecution  for  neglect  to  procure  the  vaccination  of  a  child  it  shall  not  be 
necessary  in  support  thereof  to  prove  that  the  defendant  had  received  notice  from  the 
registrar  or  any  other  o£Bcer  of  the  requirements  of  the  law  in  this  respect ;  but  if 
the  defendant  produce  any  such  certificate  as  hereinbefore  described  or  the  register 
of  vaccinations  kept  by  the  registrar  as  hereinbefore  provided  in  which  the  certificate 
of  saecessful  vaccination  of  such  child  shall  be  duly  entered,  the  same  shall  be  a 
rafiieient  defence  for  him,  except  in  regard  to  the  certificate  marked  B,  when  the  time 
specified  therein  for  the  postponement  of  the  vaccination  shall  have  expired  before 
the  time  when  the  information  shall  have  been  laid. 

Schultess  Young  for  the  appellant. 

Clarke  Hall  for  the  respondent. 

Lord  Alverstone,  C.J. — In  this  case  the  apellant  was 
Bummoned  for  that  he  did  within  six  months  after  the  birth  of 
his   child  neglect   to    have    the    child,   aged   eleven    months, 
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HiNDB      vaccinated  contrary  to  the  provisions  of  sect.  29  of  the  Yaccina- 
*•  tion  Act,  1867.     As  Mr.  Scliultess  Young  has  pointed  oat,  the 

'      period  within  which  a  parent  is  to  have  a  child  vaccinated  is  six 

1903.        months  after  birth^  under  sect.  1  of  the  Vaccination  Act^  1898, 

~:    ^^^  instead  of  three  months,  the  period  mentioned  in  sect.  16  of  the 

Aett^hiid  Vaccination  Act,  1867.       On  the  hearing  of  this  case  the  only 

4ioi  vaccinated  certificate  produced  was  one  dated  three  or  four  days  after  the 

wiihin  six    summons,  and  it  only  had  reference  to  the  state  of  the  health  of 

Syhtequeat    *^®  child  at  the  time.     Therefore,  if  the  certificate  be  looked  at, 

medical      there  is  a  period  of  five  months  or  so  after  the  child  attained  the 

etrtifieaU-^   age  of  six  months,  if  the  child  at  the  date  of  the  summons  was 

^  W  M  29    ®1®^^^    months  old,  during  which  an    offence  was  committed. 

34. '     '  There  was  nothing  in  the  certificate  to  show  that  the  child  could 

not  have  been  vaccinated  before  it  was  six  months  old.     If  the 

certificate  had  covered  the  period  during  which  the  child  ought 

to  have  been  vaccinated  the  point  might  have  been  a  good  one^ 

but  the  certificate  showed  no  excuse  for  the  greater  part  of  the 

time.     The  case  of  Allen  v.  Worthy  (21  L.  T.  Rep.  665 ;  L.  Rep. 

5  Q.  B.  163)   shows  that  the  magistrates  were  perfectly  right. 

The  certificate  in  question  was  no  defence. 

Appeal  dismissed. 
Solicitors :    W.    8.    Ash ;    Grregson,    Wareham,    Waugh,     and 
Grvegson. 


KING'S  BENCH  DIVISION. 

Monday,  May  25,  1903. 

(Before  Lord  Alvekstone,  C.J.,  Wills  and  Ceannill^  JJ.) 

Salt  («pp.)  v,  Scott  Hall  (resp.)  (a) 


Local   Government — By-law — No    reservation — Reasonablenei 
Practice — Jurisdiction  of  justices — Trivial  offence — Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  s,  16. 

A  rural  sanitary  authority  made  a  by-law  that  every  new  building 
should  be  enclosed  with  walls  constructed  of  good  bricks,  stone, 
or  other  incombustible  maierials,  properly  bonded  and  solidly 
put  together. 

Held,  that  the  by-law  was  not  unreasonable,  because  there  were  no 
exempting  powers  reserved  to  the  authority, 

(a)  Seported  by  W.  DX  6.  Hkbbbbt,  Esq.,  Barrist^r-at-Law. 
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It  would  be  open  to  the  jiistices  upon  an  information  for  breach  of       Salt 
the  by 'law  to  deal  with  the  matter  under  sect.  16  of  the  Sum*          ^' 
mary  Jurisdiction  Act,  1879.  

1908. 

CASE  stated  on  an  information   preferred  by  the  appellant        
against  the  respondents  for  that  they,  on  or  aboat  the  Ist  Local  gov&m- 
day  of  October,  1902,  in  the  parish  of  Llanfaelog,  did  unlawfully    ByXiot— 
break  a  certain  by-law  made  by  the  gnardians  of  the  Holyhead   RMatnuthU- 
Union,  acting  as  the  rural  sanitary  authority  in  pursuance  of  and  ««•»— D»»«^* 
in  accordance  with  sect.  23  (3)  of  the  Public  Health  Amendment    rMen^^o 
Act,  1890,  and  duly  confirmed,  in  that  they  did  unlawfully  erect   auihorUy^ 
or  cause  to  be  erected  a  new  building  or  bungalow  without    Practice— 
causing  such  building  to  be  enclosed  with  walls  of  good  bricks,  ^g^**'*'*^ 
stone,   or   other   hard    and    incombustible   materials,   properly   jurUdictiim 
bonded  and  solidly  put  together.                                                         Act,  1879— 

42  +  43  Vici. 

The  by-law  in  question  was  as  follows  :  «.  49,  t.  !•► 

10.  Every  peraon  who  shall  erect  a  new  building  shall  cause  such  building  to  be 
inclosed  with  walls  constructed  of  good  bricks,  stone,  or  other  hard  and  inoombnstible 
materials  properly  bonded  and  solidly  put  together  (a)  with  good  mortar  compounded 
of  good  linie  and  clear  sharp  sand  or  other  suitable  material,  or  (6)  with  good  cement, 
or  (c)  with  good  cement  mixed  with  good  sharp  sand. 

By  by-law  98 : 

Erery  person  who  shall  ofiFend  against  the  foregoing  by- laws  ahaU  be  liable  for  every 
such  ofiFenoe  to  a  penalty  of  5Z.,  and  in  the  case  of  a  continuing  oflFence  to  a  further 
penalty  of  IDs.  for  each  day  after  written  notice  of  the  ofifence  from  the  sanitary 
authority. 

On  the  hearing  before  the  justices  the  following  facts  were 
proved  or  admitted. 

The  structure  in  question  was  erected  by  and  was  the  property 
of  the  respondent,  and  was  intended  to  be  used  in  the  summer 
months  as  a  dwelling-house  or  bungalow. 

The  foundations  were  of  stone,  and  the  chimney  and  breastings 
of  brick,  while  the  rest  of  the  building  was  of  wood,  except  the 
roof,  which  was  of  slate.  All  the  rooms  of  the  bungalow  were 
on  the  ground  floor,  and  the  windows  were  French  windows. 

The  parish  of  Llanfaelog,  where  the  building  is  situated,  is  a 
rural  parish  adjoining  the  sea. 

The  bungalow  is  an  isolated  building  in  the  country,  the  two 
nearest  houses  thereto  being  respectively  450  yards  and  200 
yards  distant. 

Bungalows  of  a  similar  character  are  frequently  built,  and 
there  are  five  bungalows  erected  in  the  appellant's  district. 

The  cost  of  building  a  bungalow  would  be  less  than  the  cost 
of  building  a  stone  or  brick  house  of  similar  accommodation,, 
though  a  bungalow  made  of  wood  similar  to  the  one  erected  by 
the  respondents  is  as  healthy  as  it  would  have  been  if  erected  of 
bricks  or  stone  or  other  hard  and  incombustible  materials. 

The  by-laws  in  question  had  been  properly  made  and  confirmed 
by  the  Local  Government  Board  in  accordance  with  the  Public 
Health  Acts.     These  by-laws  are  in  form  a  set  of  model  by-laws- 
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Salt        prepared  by  the  Local  Government  Board  for  urban  districts. 
.o^-J''^        Since  the  adoption  of  these  by-laws  the  Local  Government  Board 

'  has  prepared  a  set  of  model  by-laws  for  rural  districts,  but  these 

1903.        have  not  been  adopted  by  the  appellants. 
^T  On  behalf  of  the  appellant  it  was  contended  that  on  the  facts 

^nJli^^'  above  set  out  an  offence  against  the  by-law  had  been  proved,  and 
By-laws—    the  respondent  William  Scott  Hall  should  be  convicted. 
R^oBonMe-       Tj^^  case  against  Mrs.  Scott  Hall,  the  other  respondent,  was 
tionnot  '  withdrawn. 

reB&rv9d  to        On  behalf  of  the  respondents  it  was  contended  (1)  that  the 

authority—  bv-law  was  unreasonable  in  a  thinly  populated  district  like  that 

■  Triinol  o^c«  ^^  the   appellant's   inasmuch   as   it   absolutely   prohibited   the 

—Bvmmary  erection  of  wooden  bungalows  under  any  circumstances  whatever 

J'wnBdMi^lm  and  however  isolated,  and  did  not  reserve  any  discretion  to  the 

42**  Is'rt'ct   appellaiit  to  permit  the  erection  of  such  bungalows  under  any 

^.  49/«.  16.    circumstances ;  (2)   that  the  by-law  was  ultra  vires,  inasmuch 

as  sect.  23  (3)  of  the  Public  Health  Amendment  Act,  1890,  under 

which  the  by-law  was  made,  only  enabled  rural  district  councils 

to  make  by-laws  for  the  purposes  of  health  and  not  for  the 

purposes  of  securing  stability  and  prevention  of  fire ;    (3)   that 

the  by-law  was  made  for  the  purpose  of  securing  stability  and 

prevention  of  fire,  and  not  for  the  purposes  of  health. 

The  justices  dismissed  the  information. 

Davenport  {Ellis  Griffiths  with  him)  for  the  appellant. — This 
is  a  valid  by-law  and  not  ultra  vires,  and  the  justices  were  wrong. 
In  Badley  v.  CttcJcfield  Rural  District  Council  (72  L.  T.  Rep.  775) 
by-laws  under  sect.  158  of  the  Public  Health  Act,  1875,  were 
applied  to  a  rural  district,  and  it  was  there  held  that  a  galvanised 
iron  building  was  within  a  by-law  of  this  kind. 

Bryn  Roberts  for  the  respondent. — By-laws  of  this  kind  are 
unreasonable  in  a  district  of  this  nature,  which  is  isolated. 
Those  that  might  be  very  reasonable  in  a  town  became  unreason- 
able if  applied  in  a  rural  country  district.  There  is  no  dispensing 
power  given  by  the  by-law  to  the  authority  and  no  power  of 
waiver.  In  Heap  v.  Sumley  Union  (12  Q.  B.  Div.  (517)  a  rural 
sanitary  authority  purporting  to  act  under  the  powers  in  sect. 
44  and  276  of  the  Public  Health  Act,  1875,  made  a  by-law 
prohibiting  the  keeping  of  swine  within  the  distance  of  fifty  feet 
from  any  dwelling-house  within  their  district,  and  it  was  held 
that  such  a  by-law  was  unreasonable  and  bad.  He  referred  to 
Johnson  V,  Mayor  of  Croydon  (54  L.  T.  Rep.  295;  16  Q.  B.  Div. 
708) ;  Strictland  v.  Hayes  (74  L.  T.  Rep.  137 ;  (1896)  1  Q.  B.  290). 
Lord  Alvebstonb,  C.J. — No  doubt  it  would  be  more  satisfactory 
with  regard  to  by-laws  if  there  were  a  power  given  in  by-laws  to 
direct  the  local  authority  to  exercise  their  discretion  under 
exceptional  circumstances.  We  are  asked  to  say  that  this  by-law 
is  unreasonable  and  therefore  wholly  void,  because  there  is  no 
such  provision  in  the  by-laws.  I  think  we  could  not  go  so  far 
as  that.  In  the  first  place  these  by-laws  are  in  identically  the 
same  terms  as  by-laws  which  have  been  held  to  be  reasonable. 
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-or,  rather^  have  been  treated  as  reasonable  in  Badley  t.  Cuckfield        Salt 
Eural  District  Council  (72  L.  T.  Rep.  775).      It  was  stated,  I  do  ^^^^'^^j^^ 

not  know  exactly  upon  what  authority,  that  they  are  the  model        

by-laws  which  have  been  adopted  in  urban  districts  with  the        1908. 
sanction  of  the  Local  Government  Board,  and,  of  course,  there        " — 
must  be  many  places  in  which  such  a  by-law  as  this  would  be  a     ^^j^^^T*" 
most  salutary  and  prudent  one.      Therefore,  when   I  say  there    By-law^— 
may  be  some  doubt  as  to  whether  there  ought  not  to  be  such  a  ReasonMe- 
dispensing  power,  I  mean  to  say  that  such  a  by-law  under  many  ^^  ^oi* 
circumstances    might  be  most   useful   and   salutary  and   most    rewrvtdto 
reasonable.     But  i  hesitate  a  great  deal  before  holding  that  this   ouifcoriiy— 
by-law  is  unreasonable.      It  seems  to  me  that  the  consequences  j^,^^^^ 
of  such  a  decision  might  be  very  serious,  not  only  as  practically  over-  -.Summary 
ruhng  the  case  of  Badley  y.  Cuckfield  Rural  District  Council  {sup.)y  Juri$dicU<m 
decided  by  the  Late  Chief  Justice  and  Charles,  J.,  but  having  a  42*^1*^3^^^ 
very  far-reaching  application  with  regard  to  a  great  many  other    ^.^  49^ ,.  ig.* 
by-laws  in  this  country,  some  of  which,  I  hope,  do  have  powers 
enabling  the  local  authority  to  deal  with  the  matter  according  to 
their  discretion.      We  are  asked  by  the  justices  whether  they 
were  right  in  dismissing  this  summons  against  the  respondent 
for  the  reason  that  the  by-law  was  unreasonable  and  ultra  vires. 
I  think  the  justices  were  wrong  in  dismissing  the  summons  on 
that   ground.       It  is  now  conceded,   and  I  think  rightly  con- 
ceded, by  Mr.  Bryn  Roberts — though  no  doubt  raising  a  point 
which  was  obviously  not  the  real  point  in  the  case — ^that  this  rural 
authority  had  urban  powers,  and  therefore  the  question  of  the  by- 
law being  made  under  sect.  28  of  the  Public  Health  Act  Amend- 
ment Act,  1890,  disappears.    Of  course,  we  have  already  indicated 
in  the  course  of  the  argument  that  we  do  not  think  there  was  the 
power  to  make  these  by-laws  under  that  section.     Taking  sect. 
157  and  the  other  sections  of  the  Public  Health  Act,  1875,  we 
think  the  by-laws  are  not  ultra  vires,  nor  can  we  say  that  they 
are  unreasonable.      The  only  other  matter  I  have  to  deal  with 
is  what  is  involved  in  the  subsequent  words  of  the  question 
asked  us  by  the  justices  :    "  Whether  we  were  bound  to  convict 
the  respondent  of  the  offence  with  which  he  is  charged  ?  "     It 
is  true   that   these   by-laws  apparently  contain  no  exempting 
clause  or  exempting  process.     But  the  proceedings  are  taken 
under  the  Summary  Jurisdiction  Act,  1879,  and  jointly  under 
some  other  sections.     I  only  mention  that  because  it  was  brought 
to  our  attention  not  very  long  ago  that  the  justices  have  powers^ 
if  they  think  fit  and  if  the  case  be  of  so  slight  a  character,  to 
dismiss  the  summons.     I  think  this  case  must  go  back  to  the 
justices  with  a  direction  that  the  by-laws  are  not  ultra  vires,  and 
that  they  are  to  deal  with  the  case  having  regard  to  their  powers 
under  sect.  16  of  the  Summary  Jurisdiction  Act,  1879.     They 
certainly  should  exercise  their    discretion    and   deal   with  the 
^matter  as  they  think  fit  on  the  merits  of  the  case. 

Wills,  J. — I  agree. 

Chanhill.  J. — I  agree.     I  should  just  like  to  add  a  few  words, 
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Salt        not  in  any  way  differiag^^  bnt  to  explain  the  view  I  take  of  the 
^'  matter.     It  seems  to  me  that  all  by-laws  relating  to  the  construe- 

'  tion  of  buildings  oaght  to  have  something  in  the  natnre  of  a  dis- 

1908.        pensing  power  in  them,  enabling  a  local  authority^  or  surveyor^  or 

JZ —        somebody  or  other,  to  say  that  a  particular  building  is  of  an 

^ mJd^^  exceptional  character^  and  that  the  hard  and  fast  rales  laid  down 

By-lawB—    by  the  by-laws  as  to  the  mode  of  construction  ought  not  to  apply 

RtawnahU-   fco  that  particular  building.     But  if  we  were  to  hold  that  every 

*'*^^^^*'  set  of  by-laws  that  did  not  contain   something  or  another  of 

T€Mrved  to    that  sort  were  bad  by-laws^  it  would  follow  that,  as  regards  any 

authofity—   other  building,  if  proceeding's  were  taken  with  regard  to  it  under 

TWvial^wce  *^*^*  ®®*'  ^^  by-laws,  althouflrh  the  particular  building  was  not  as 

—Summary  this  one  is,  one  of  the  exceptional  ones^  the  justices  and  this 

Juris'iiction   Court  would  have  to  hold    that  these    by-laws   could   not  be 

^^i^T~t   ^^f^"^^®^*  *°d  accordingly  the  principle  upon  which  by-laws  are 

c  49, «.  16.    ^'^^  dealt  with — namely,  that  the  Court  does  not  interfere  to  set 

aside  by-laws  which  a  local  authority  has  deliberately  adopted, 

because  it  is  said  that  they  ought  to   be   the  best  judges  of 

whether  a  particular  by-law  is  required  in  their  own  district  or 

not,  would  fall  to  the  ground.     Having  regard  to  that,  it  seems 

to  me  it  would  be  mischievous  if  we  were  to  hold  that  every  set 

of  by-laws,  although  they  purported  to  lay  down  a  hard  and  fast 

rule  for  all  buildings,  were  necessarily  bad  because  they  did  not 

give  the  dispensing  power.     I  think  the  proper  way  to  treat 

them  is  this  :  To  say  that  such  by-laws  must  not  be  set  aside 

entirely  as  unreasonable,  because  the  justices  must  be  trusted  to 

exercise  the  power  they  in  fact  possess  of  dealing  with  exceptional 

cases  when  they  arise  in  an  exceptional  way,  and  either  inflict 

a  perfectly  nominal  penalty   or,  if  they  think  the  case  comes 

within  it,  by  saying  that  the  particular  offence  is  of  too  trifling 

a  nature  to  require  punishment  or  any  penalty  or  anything  to  be 

inflicted  under  the  Summary  Jurisdiction  Act.     It  is  becanse 

magistrates  have  these  powers  that  it  is  unnecessary  to  say  these 

by-laws,  which  unfortunately  omit  to  provide  specially  on  their 

face  for  exceptional  circumstances,  must  necessarily  be  set  aside 

because  exceptional  cases  may  arise.     I  think  that  is  the  best 

way  of  dealing  with  such  an  objection  to  the  by-law. 

Appeal  allowed. 
Solicitors :    Home  and  BirJcett,  for  Gold,  Edwards,  and  Co., 
Denbigh;  L.  D.  Jones,  for  F.  R.  Evans,  Holyhead. 
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KING^S   BENCH  DIVISION. 

Wednesday,  May  27,  1903. 

(Before  Lord  Alverstone,  C.J.,  and  Channel^  J.) 

Abmstbono  (app.)  v.  Mitchell  (resp.).  (a) 

Animal — Shooting  at  dog  trespassing — No  intention  to  kill — Itl- 
treating  and  abusing — Cruelty  to  Animals  Act,  1849  (12  ^-13 
Vict.  c.  92),  s.  2. 

Shooting  at  a  dog  that  is  trespassing  without  intending  to  kill  it, 
hut  with  the  intention  of  injuring  it  if  necessary  to  frighten  it 
away,  is  not  of  necessity  cruelly  ill-treatijig  it.  Each  case  is  a 
question  of  degree  and  is  for  the  pistices. 

CASE  stated  on  an  information  preferred  by  the  appellant 
against  the  respondent  under  12  &  13  Vict.  c.  92,  s.  2,  for 
craelly  ill-treating  and  abasing  a  dog  by  shooting  the  same  with 
a  shot  gnn  contrary  to  the  statute. 

At  the  hearing  it  was  proved  or  admitted  that  the  respondent, 
a  gamekeeper  in  the  employ  of  the  owner  of  the  shootiug  rights 
over  a  farm,  was  on  the  1 1th  day  of  November  driving  pheasants 
off  the  farm  into  an  adjacent  cover. 

While  so  engaged  a  greyhound  came  into  a  turnip  field  over 
which  the  respondent's  employer  had  the  right  of  shooting,  and 
the  respondent,  seeing  the  dog  galloping  across  the  field  and 
frightening  the  birds,  shot  the  dog  twice,  first  at  a  distance  of 
about  50  yards,  and  again  at  a  distance  of  about  90  yards, 
ioflictiog  twenty-five  to  thirty  shot  wounds,  and  the  dog  suffered 
considerable  pain  in  consequence. 

Tho  dog  was  not  chasing  any  other  animal  or  doing  any 
damage  at  the  time  it  was  shot. 

The  justices  found  that  the  respondent  had  no  intention  of 
killing  the  dog,  but  he  did  intend  to  injure  it  if  necessary 
for  the  purpose  of  frightening  it  away  from  the  turnip  field. 

On  behalf  of  the  prosecution  it  was  contended  that  the 
respondent  was  not  justified  in  shooting  at  and  injuring  the  dog, 
and  that  he  cansed  it  unnecessary  pain  and  suffering,  thereby 
ill-treating  it  within  the  meaning  of  the  statute. 

On  behalf  of  the  defence  it  was  argued  that  the  respondent 
was  justified  in  shooting  at  the  dog  to  frighten  it  away,  because 
it  was  trespassing  in  a  field  where  there  was  some  game ;  and 
that  he  did  not  cause  the  dog  more  suffering  than  was  reasonably 
necessary  in  the  circumstances. 

(a)  Beported  by  W.  de  B.  Hsbbibt,  Esq.,  Barriaterat-Law. 
VOL.   ZX.  K  K 
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Armstbono       The  JDstices  dismissed  the  information  on  the  gronnd  that 
^    ^'  they  were  of  the  opinion  that  the  respondent  had  not  cruelly  ill- 

'    treated  and  abused  the  animal  withia  the  meaning  of  12  &  13 

1903.       Vict.  c.  92,  S.2. 
^  "TT  .  Woodcock  (R.  F,  Oolam  with  him)  for  the  appellant. 

AnZ!iuAct.      The  respondent  did  not  appear. 

1849— Sfcooe-       Lord  Alverstone,  C.J. — I  do  not  express  any  opinion  upon 
ingaidog    thoso   cases   of  Smith  V.    Williams  (9  Times  L.  Rep.    9)    and 
*JttWul7  -^^^^^  V-  -^^^^  (2  C.  P.  Div.  351),  to  which  Mr.  Woodcock 
andahuHng—  referred.     I  tbiuk  it  is  quite  possible  that  their  foil  extent  may 
No  intention  have  to  be  reconsidered  if  the  point  ever  comes  up.     I  merely 
12  ^  13  Viet   ™®^^^o^  ^^^^  because  Mr.  Woodcock  has  rather  suggested  that  if 
c.  92, 8.2.     the  man  had  shot  and  killed  the  dog  that  there  would  be  no 
offence,  but  I  do  not  say  that  that  is  at  all  necessary  in  this  case. 
It  seems  to  me  that  the  case  in  question  here  is  whether  or  not 
there  was  evidence  upon  which  the  magistrates  must  have  said 
that  the  man  cruelly  ill-treated  the  animal.     Now,  it  is  obvious 
on  the  facts  stated  that  shooting  at  the  dog  with  small  shot  at  a 
distance  of  50  yards,  the  dog  being  what  is  commonly  called 
sometimes  ''  peppered,^'  might  be  very  far  short  of  cruelly  ill- 
treating.     On  the  other  hand,  doing  something  to  a  dog  much 
closer  with  a  different  kind  of  shot  or  anything  of  that  kind, 
might  be  cruelly  ill-treating.     I  only  mention  those  matters  to 
show  it  must  be  a  question  of  degree.     Here  the  magistrates 
have  come  to  the  conclusion  that  the  respondent  had  not  cruelly 
ill-treated  aud  had  not  abused  the  animal  within  the  meaning  of 
the  statute.     It  seems  to  me  that  it  was  a  question  for  them,  and 
that  the  fact  that  they  have  said  he  meaut  to  injure  the  dog,  if 
necessary  for  the  purpose  of  frighteniug  it,  really  meant  that  he 
meant  to  sting  the  dog  without  it  beiog  shot,  not  that  he  meant 
to  injure  it  in  the  sense  of  cruelly  ill-treating  it.     I  think  there- 
fore, it  was  a  question  to  bring  before  the  magistrates,  and  it  is 
quite  impossible  for  us  to  interfere. 
Ghannell,  J. — I  agree. 

Appeal  dismissed. 
Solicitor,  S.  O.  Polhill. 
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KTSQ'S  BENCH  DIVISION. 

Wednesday,  May  27,  1903. 

(Before  Lord  Alvebstone,  C.J.,  and  Channell,  J.) 

McQueen  (app.)  v.  Jackson  (resp.).  (a) 

Food  and  drugs — Time  for  return  of  summons — **  Not  less  than 
fourteen  days  ''—Sale  of  Food  and  Dt-ugs  Act,  1899  (62  ^  63 
Vict.  c.b\),s.  19  (2). 

By  sect.  19  (2)  of  the  Sale  of  Food  and  Drugs  Act,  1899,  the 
summxms  ^*  shall  not  be  made  returnable  in  less  time  than 
fourteen  days  from  tlie  day  on  which  it  is  served." 

Held,  that  there  must  be  fourteen  clear  days  between  the  day  on 
iffhich  it  is  served  and  the  return  day. 

CASE  stated  on  two  informations  preferred  by  the  appellant 
against  the  respondent,  the  first  under  sect.  6  of  the  Sale 
of  Food  and  Drags  Act,  1875,  and  the  second  under  sect.  11  of 
the  Sale  of  Food  and  Drugs  Act,  1899. 

The  informations  were  laid  on  the  26th  day  of  November, 
1902,  and  the  summonses  were  issued  on  that  day,  and  were,  at 
the  request  of  the  appellant,  mp.de  returnable  on  the  10th  day  of 
December,  1902. 

Each  of  the  summonses  were  served  on  the  respondent 
personally  on  the  26th  day  of  November,  1902,  together  with  a 
copy  of  the  certificate  of  the  analyst,  dated  the  12th  day  of 
November,  1902. 

On  the  case  coming  on  for  hearing  on  the  10th  day  of  Decem- 
ber, 1902,  it  was  objected  on  behalf  of  the  respondent  that  the 
requirements  of  sect.  19  (2)  of  the  Sale  of  Food  and  Drugs  Act, 
1899,  had  not  been  complied  with,  as  fourteen  clear  days  must 
elapse  between  the  day  of  the  service  of  the  summons  and  the 
day  of  the  return  thereof  ;  that  as  the  return  day  was  only  the 
fourteenth  day  from  the  date  of  service,  the  summons  had  been 
made  returnable  in  less  time  than  fourteen  days  from  the  day  of 
service ;  and  that  the  rule  for  th^  computation  of  time  was  the 
same  in  criminal  as  in  civil  cases. 

The  following  cases  were  referred  to — viz. :  Reg.  v.  Aberdare 
(14  Q.  B.  854),  Reg.  v.  Shropshire  (8  A.  &  E.  173),  Mitchell  v. 
Foster  (12  A.  &  E.  472),  Re  Railway  Sleepers  Supply  Company 
(52  L.  T.  Bep.  731;  29  Ch.  Div.  204),  Radcliffe  v.  Bartholomew 
(65L.  T.  Rep.  677;  (1892)  1  Q.  B.  161),  and  Re  North;  Ex 
parte  Easluck  (72  L.  T.  468 ;  (1895)  2  Q.  B.  264). 

(a)  Beported  by  W.  DS  B.  Hbbbbbt,  Esq.,  Barrister-at-Law 
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McQufVN  For  the  appellant  it  was  contended  that  the  section  had  been 

.    ^'  complied  with,  and  that  the  fourteen  days  should  be  reckoned 

'  excluBiyely  of  the  service  day  and  inclusively  of  the  return  day, 

1903.  vinAFrew  v.  Morris  (24  Ret.  J.  C,  4th  series,  50;  34  Sc.  L.  Rep. 

"Tl,    ,  527)  was  referred  to. 

^nd  Drugs  '^^^    justices   sustained    the    objection,    and   dismissed    the 

Act,  1899—  summons. 

'^iZtlf        By  sect.  19  (2)  of  the  Sale  of  Pood  and  Drugs  Act,  1899 : 

^^fumtnotw—        Jq  i^Qy  proseoation  under  the  Sale  of  Food  and  Drags  Acts  the  inmmoiis  shall 

Hot  less  than  gtate  particalars  of  the  offence  or  offences  alleged,  and  also  the  name  of  the  proseoator, 

fourteen       ^^^^  gin^n  qq^  \^  made  returnable  in  less  time  than  fourteen  days  from  the  day  on 

days**    -       which  it  is  serTed,  and  there  must  be  served  therewith  a  copy  of  any  analyst's 

62  4-  63  Vict  certificate  obtained  on  behalf  of  the  proseoator. 

c.  51,  ».  19  (2). 

W.   W.  Mackenzie  for  the  appellant. — This  is  a  point  arising 
under  sect.  19  (2)  of  the  Sale  of  Food  and  Drugs  Act^  1 899^  as  to 
whether  the  summons  under  which  the  respondent  was  summoned 
was  made  returnable  too  soon.      The  question  really  turns  upon 
the  meaning  of  the  words  '^  shall  not  be  made  returnable  in  less 
time  than  fourteen  days  from  the  day  on  which  it  is  served.^'     It 
is  submitted  that  the  summons  here  was  made  returnable  in  ample 
time.     There  is  no  fixed  rule  as  to  the  calculation  of  time  one 
way  or  the  other.     The  practice  in  the  High  Conrt»  which  has 
now  been  adopted  for  over  fifty  years,  has  been  that  where  any 
period  of  time  is  mentioned,  and  it  is  not  stated  that  it  is  to  be 
clear  days,  you  exclude  the  first  day  and  include  the  last  day. 
He  referred  to  Encyclopaedia  of  the  Laws  of  England,  vol.  12, 
p.  150.     Tit.  ''Time";  Order  LXIV.,  r.  12;  Annual  Practice, 
1903,  vol.  1,  pp.  886,  887.     The  rule  applies  to  the  County  Court 
and  also  to  the  Bankruptcy  Court.     It  was  held  in  Radcliffe  v. 
Bartholomew   (65  L.  T.  Rep.  677;  (1892)  1  Q.  B.  161)  that  the 
day  on  which   the  alleged  offence  was  committed  was  to  be 
excluded  from  the  calendar  month  within  which  the  complaint 
was  to  be  made.     It  was  there  contended  that  a  different  rule 
should  be  applied  in  criminal  cases  to  that  in  civil  cases,  bat 
Wills,    J.  at  the  end  of    his  judgment    says :  ^'  It  has    been 
suggested  that  there  is  a  distinction  between  the  construction  to 
be  placed  on  these  words  according  as  they  occur  in  statutes 
dealing  with  civil  or  criminal  matters,  and  that  in  the  latter  case 
the  day  on  which  the  offence  is  committed  ought  to  be  included 
in  the  computation  of  the  time  allowed  for  the  laying  of  the 
complaint ;  but  no  authority  has  been  shown  for  the  existence  of 
such  a  rule,  which  would  be  most  unsatisfactory  in  its  opera- 
tion  if  it   really   existed.     Great  mischief   might,   and  almost       ] 
certainly  would,  arise  from  altering  the  canon  of  construction  of 
the  same  words,  according  to  the  subject- matter  with  which  they 
dealt.*'     There  are  two  cases  against  me.     In  Re  Railway  Sleepers 
Supply  Company  (52  L.  T.  Rep.  731 ;  29  Ch.  Div.  204)  it  was 
held  that  the  interval  of  not  less  than  fourteen  days,  which  under 
sect.  51  of  the  Companies  Act,  1862,  is  to  elapse  between  the 
meetings    passing   and    confirming    a    special   resolution  of  a 
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company^  is  an  interval  of  fourteen  clear  daySj  exclusive  of  the    McQumk 
respective  days  of  the  meetings  and  therefore  a  special  resolution  •• 

for  reduction  of  capital  passed  at  a  meeting  held  on  the  25th  day        

of  February,  1885,  and  confirmed  at  a  meeting  held  on  the  11th        1903. 
day  of  March,  1885,  was  held  to  be  bad.     That  should  not  apply,      ^"TV 
because  it  is  a  company  case,  and  does  not  deal  with  the  practice    ond^iDruys 
of  the  Courts.     By  the  Uniformity  of  Process  Act,  1832  (2  Will.   Act,  1899— 
4,  c.  39),  s.  3,  "every  writ  shall  be  made  returnable  on  some      Time  for 
day  in  term  not  less  than  fifteen  days  after  the  teste  thereof*';   ^^^_ 
and  it  was  held  in  Chambers  v.  Smith  (12  M.  &  W.  2)  that  that  **NoiUBsiKan 
meant  fifteen  clear  days.     All  the  other  cases  cited  before  the     fourteen 
justices  contain  expressions  such  as  "  fourteen  days  at  least,'^  or  gg  -  ^^  ^^ 
a  certain  interval  between  one  date  and  another.     The  return  in  c.  51,  s.  19  (2). 
this  case  was  made  quite  properly.     The  practice  as  to  calculating 
time  should  be  uniform  in  all  the  Courts,  otherwise  confusion 
will  result. 

Woodcock  for  the  respondent. — I  agree  as  to  the  rules  for  the 
computation  of  time  put  forward  by  the  other  side  as  to  the 
computation  of  time  in  the  High  Court  in  all  those  cases  where 
clear  days  were  not  required.  In  this  case,  however,  the  very 
words  go  to  show  that  clear  days  are  intended.  The  word 
"clear,^'  it  is  true,  is  not  present,  but  there  could  hardly  be 
language  more  applicable  to  show  that  clear  days  are  intended. 
He  referred  to  Wilkinson  v.  Gaston  (9  Q.  B.  137  j  10  Jur.  804). 
[He  was  stopped.] 

Lord  Alverstone,  C.J. — The  real  difiBculty  in  this  case  is 
not  the  application  of  any  general  principle,  but  to  say 
exactly  what  the  words  mean.  If  the  words  '^ clear  days'' 
had  been  put  in,  the  summons  was  returnable  too  soon.  Mr. 
Woodcock  admits  if  the  computation  was  to  be  on  the  basis  of  a 
High  Court  computation,  the  summons  was  not  returnable  too 
soon.  Now,  in  this  case,  the  words  are  ^' shall  not  be  made 
returnable  in  less  time  than  fourteen  days  from  the  day  on  which 
it  was  served."  That  seems  to  me  to  point  to  the  same  sort  of 
limit  as  would  be  imposed  if  the  words  "  clear  days  "  were  in. 
There  must  be  an  interval  of  not  less  than  fourteen  days  between 
the  date  of  the  service  or  the  date  of  the  summons  if  the  summons 
is  served  on  the  same  day  and  its  being  returned.  Therefore,  I 
think,  it  points  to  that  fourteen  days  being  counted,  including 
the  last  day  as  one  of  the  fourteen,  and  not  allowing  that  day  to 
be  excluded.  There  should  be  fourteen  whole  days  between  the 
day  of  service  and  return.  1  think,  therefore,  the  decision  of 
the  magistrates  is  right. 

Channell,  J. — I  agree. 

Appeal  dismissed. 

Sohcitors  :  Snow,  Fox,  and  Higginson,  for  Harcourt  E,  Clare, 
Preston ;  James  White  and  Leonard,  for  Hartley  and  Sons, 
Bochdale. 
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KING^S  BENCH  DIVISION. 

Wednesday,  May  27,  1903. 

(Before  Lord  Alvebstonb,  O.J.,  and  Chaknsll,  J.) 

Davenpoet   (app.)  v.  Apollinabis  Compakt  Limited  (reaps.),  (a) 

Merchandise  marks — ^'  Natural  mineral  water  " — Water  subjected 
to  process — Water  identical — False  trade  description — Mer- 
chandise Marks  Act,  1887  (60  ^  51  Vict.  c.  28),  s.  2  (2). 

The  description  ^'  natural  mineral  water  "  applied  to  waier  which 
has  been  subjected  to  a  process  fo)*  the  purpose  of  making  it  jit 
for  sale  and  consumption,  which  when  offered  for  sale  is  in  all 
essentials  identical  to  the  water  as  it  exists  in  the  spring  from 
which  it  comes,  is  not  a  false  trade  description. 

/^ASE  stated  apoD  an  information  laid  by  the  appellant  ajafainst 
^  the  ApoUinaris  Company  Limited,  charging  them  with  sell- 
ing six  bottles  of  ApoUinaris  water  to  which  a  false  trade  descrip- 
tion was  applied,  contrary  to  sect.  2  of  the  Merchandise  Marks 
Act,  1887. 

Upon  the  hearing  of  the  summons  the  following  facts  were 
proved  or  admitted : 

The  six  bottles  aforesaid  were  sold  to  the  appellant  to  which  a 
trade  description  in  the  form  of  an  illustrated  label  was  applied, 
containing  the  words  '^  ApoUinaris  Natural  Mineral  Water." 

No  evidence  was  given  before  the  magistrate  upon  which  he 
could  rely  that  the  word  ^'  natural "  has  any  special  trade  signifi- 
cation than  that  in  which  it  would  be  understood  by  any  member 
of  the  public. 

The  defendant  company  issued  to  the  public  a  circular  as  a 
description  and  advertisement  of  their  water,  which  circular 
embodied  the  label. 

The  water  called  ApoUinaris  water,  and  sold  by  the  defendant 
company,  is  found  in  a  spring  which  exists  to  a  depth  of  between 
50ft.  and  60ft.,  and  is  conducted  by  a  pipe  into  tanks.  The  tanks, 
of  which  there  are  altogether  fifty-six,  stand  in  a  roofed  buildiug, 
and  are  covered  with  wire  gauze.  Before  the  process  of  bottling, 
the  water  is  kept  six  and  seven  days  in  the  tanks,  and  no  water  is 
bottled  which  has  not  been  kept  that  time  in  a  tank ;  but  this  is 
not  done  for  any  purpose  except  that  of  economising  labour  in 
the  bottling. 

While  the  water  is  in  the  tank  three  things  happen  to  it :  (a)  A 

(a)  Beported  by  W.  d£  B.  Hbsbibt,  Esq.,  Barri8t6r.*t-Lftw. 
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small  proportioD  of  the  iron  which  originally  exists  in  the  water  Davbnpoe* 
to  an  extremely  small  extent  is  elimioated,  since  contact  with  the  ^^^j^^^^^^,^ 
air  causes  the  iron  to  combine  with  the  oxygen  in  the  air  and  so     goxpant 
to  form  peroxide  of  iron,  an  insoluble  compound  which  is  preci-     Limitbd. 
pitated  in  the  tanks ;  {b)  common  salt  is  added  to  the  water  in        ~7r 

the  proportion  of  one  to  1000  parts  ;  (c)  a  considerable  quantity        ' 

of  carbonic  acid  gas  which  originally  was  in  the  water  escapes  Mtrchandi$e 
from  the  water.  iSm—f^u 

After  the  water  has  remained  in  the  tanks  six  or  seven  days  ^^^^^  dsMrip- 
it  passes  into  a  cylinder.     In  this  cylinder^  in  order  to  restore        tion— 
the  effervescing  quality  of  the  water  as  it  existed  m  the  spring,     "  Natwal 
carbonic  acid  gas  is  reintrodaced  into  the  water.      This  is  done     J^JIJlf^?_ 
by  a  pressure  of  three  atmospheres,  and  the  admixtare  of  the  gas    WaUr  nub- 
and  water  is  assisted  by  the  use  of  fans.      None  of  the  gas  so      i^Ud  to 
introduced  is  manufactured.      The  whole  of  it  originally  came  ^q^T^'^^^ 
from  the  spring  itself,  and  it  is  collected  from  the  spring  head  c.  28,  s.  2  (2)! 
and  from  the  earth  surrounding  the  spring  head  to  a  distance  of 
from  30ft.  to  40ft..     The  pressure  at  which  the  gas  is  introduced 
into  the  water  exactly  represents  the  pressure  upon  the  water  in 
the  spring  at  a  certain  depth,  roughly,   though  perhaps   not 
exactly  corresponding  with  the  pressure,  at  a  depth  of  50ft.  to 
60ft.  more  or  less. 

The  water  when  bottled  is  of  a  greater  effervescence  than  the 
water  when  it  enters  the  tanks,  and  the  increase  of  effervescence 
is  perceptible  to  the  taste  and  corresponds  to  that  which  exists 
at  the  depth  of  50ft.  or  60ft.  more  or  less. 

The  magistrate  found  as  a  fact  that  the  precipitation  of  iron 
in  the  tanks  is  quite  inappreciable  in  its  effect  upon  the  bottled 
water.  Its  absence  is  certainly  not  detectable  by  taste. 
Fnrther,  if  the  iron  was  not  precipitated  in  the  tanks,  it  would 
be  precipitated  in  the  bottles  in  whatever  manner  the  bottling 
was  done,  in  consequence  of  the  inevitable  contact  with 
the  air. 

The  water  contains  sulphate  of  soda.  When  bottled  and 
corked  without  the  addition  of  salt,  there  is  a  risk  that  the  water 
might  develop  sulphuretted  hydrogen  owing  to  the  action  of  the 
sulphate  of  soda  on  the  cork,  and  would  therefore  become  unfit 
for  consumption. 

Common  salt  in  the  proportion  in  which  it  is  added  to  this 
water  in  the  tanks  prevents  this  development  of  sulphuretted 
hydrogen  in  the  water  when  bottled  and  corked. 

Formerly  the  corks  themselves  were  steeped  in  salt  in  order  to 
prevent  the  sulphate  of  soda  acting  upon  the  cork  and  this 
development  of  sulphuretted  hydrogen  taking  place ;  but  this 
was  found  not  satisfactory  in  consequence  of  the  various  degrees 
of  porosity  in  the  corks. 

The  magistrate  found  as  a  fact  that  the  added  salt  had  no  per- 
ceptible effect  upon  the  water  except  to  prevent  the  development 
of  sulphuretted  hydrogen  when  the  watei*  comes  into  contact  with 
the  cork  in  the  bottle,  and  is  only  used  for  that  purpose,  and 
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Davinpobt  that  the  addition  of  the  salt  makes  no  appreciable  difference  in 

^-  the  taste  of  the  water,  although  the  addition  of  the  same  proper- 

CoMPAMT     ^^^^  ^^  ^^^^  ^  plain  water  might  be  perceptible  to  the  taste. 

LiMiTiD.         He   came  to  the  conclusion  that,  after  the   water  and  the 

~r        carbonic  acid  gas  have  been  recombined  in  the  manner  described, 

'       the  water  which  is  offered  to   the   public  is  in  all  essentials 

Merchandise  identical  with  the  water  as  it  exists  in  the  spring  at  a  depth  of 

^%^w^t   ^0^*- o^  60ft.  more  or  less.      Both  the  water  and  the  carbonic 

tradedeaerip'  ^^  8*®  ^^  which  Apollinaris  water  is  composed  are  local  and 

(ton—      natural  products,  and  their  temporary  separation,  which  is  due 

''Natural    to  the  exigencies  of  the  business,  does  not  affect  the  product  in 

:r^!L     any  perceptible  way. 

Water  8ub'        ihe  whole  of  the  process  and  facts  hereinbefore  descnbecL 
jBcied  to      have  been  published  by  the  defendant  company  during  the  last 
hV^^Vict  *^®^^y  years,  and  have  been  well  known  to  all  persons  interested 
c.  28,  a.  2  (2).  ^^  the  trade.     During  the  whole  of  that  time  the  description 
^^  natural  mineral  water ''  has  been  generally  applied  to  Apolli- 
naris water. 

After  hearing  the  evidence  the  magistrate  decided  that  the 
label  did  not  constitute  a  false  trade  description,  and  that  the 
defendant  company  had  not  committed  a  breach  of  sect.  2,  sub- 
sect.  2  of  the  Merchandise  Marks  Actj  1887,  and  accordingly  he 
dismissed  the  summons. 

Avory,  K.G.  (Biron  with  him)  for  the  appellants. — The  point 
here  is  whether  Apollinaris  water  is  properly  described  and  sold 
as  a  natural  mineral  water,  and  whether  that  is  a  true  trade 
description.  There  are  two  things  here  which  the  appellant 
relies  on  to  show  that  it  is  not  natural.  The  first  is  that  by  the 
process  of  keeping  it  in  the  tanks  for  six  or  seven  days  a 
certain  quantity  of  the  iron  is  precipitated  which  would  other- 
wise be  precipitated  in  the  bottle  and  then  the  water  would 
not  be  marketable.  The  second  thing  is  that  the  water  cannot 
remain  a  natural  water  if  something  has  been  added  to  it  for  any 
purpose  whatever.  Here  salt  is  added  for  the  purpose  of  making 
it  saleable.  It  is  submitted  that  a  water  cannot  be  described  as  a 
natural  water  which  has  been  treated  in  a  way  designed  to  care 
some  defect  which  exists  in  it  in  a  natural  state.  The  magistrate 
here  has,  in  fact^  adopted  the  erroneous  doctrine  of  equivalents, 
and  has  found  that  because  the  water  in  the  final  result  after  its 
treatment  is  just  as  good  as  the  natural  water  as  it  existed  in 
the  earth,  therefore  there  was  no  false  trade  description.  That 
doctrine  was  shown  to  be  wrong  in  Kirshenboim  v.  Salmon  aiid 
Oluckstein  (78  L.  T.  Rep.  658 ;  (1898)  2  Q.  B.  19). 

Lawson  Walton,  K.G.  {Llewellyn  Daviea  with  him)  for  the 
respondents. — ^This  water  is  described  in  terms  as  a  natural 
mineral  water,  but  it  is  also  described  as  a  bottled  water.  There- 
fore the  question  is,  in  describing  it  to  a  purchaser  as  a  bottled 
natural  mineral  water,  is  there  any  false  description,  taking  it  as 
a  whole  ?  The  magistrate  has  here  found  that  in  all  essential 
conditions  the  water  in  the  bottle  is  precisely  the  same  as  at  the 
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spring,  and    that  the  processes  which   are  gone   through  are  Datbnpobt 
necessary  processes  to  the  bottlin&r  of  the   water.      Therefore  .       ** 
there  is  no  false  trade  description.     The  prevention  of  a  chemical    company 
change  cannot  destroy  the  natural  property  of  the  water.  Limitbd. 

Avory,  K.C.,  in  reply.  — 

Lord  Alvebstone^  O.J. — I  think  it  is  quite  impossible  here  to        ! 

interfere  with  the    judgment  of  the  magistrate  in   this    case.  Merchandue 

Without  saying  that  it  is  a  question  of  fact  which  he  has  decided,    ^qI**  j^*'*' 

I  think  for  myself  I  do  not  see  that  he  has  gone  wrong  in  any  ^^^^  de»cW»- 

snbstantial  point  of  law  in  coming  to  the  conclusion  on   that       Hon— 

question  of  fact.     The  summons  was  for  affixincr  to  Apollinaris     "  Natural 

water  a  false  trade  description,  which  of  course,  under  sect.  3  of     ^ater*'— 

the  Act,  means  false  in  a  material  respect  as  regards  the  goods  to    Water  svb- 

which  it  is  applied,  and  the  words  relied  upon  are  "  Apollinaris     jwted  to 

Natural  Mineral  Water. '*     Now,  apart  from  the  special  objec-  ^qT^^^ 

tions  upon  which  Mr.  Avory  has  relied,  I  mean  objections  which  c.  28, «.  2  (2). 

are  founded  upon  the  process,  I  think  that  he  has  rather  pressed 

the  meaning  of  that  word  ^'  natural "  beyond  what  I  think  would 

be  its  meaning  for  some  purposes.     When  we  are  dealing  with 

what  is  false  in  a  material  particular,  having  regard  to  the  article 

to  which  it  is  applied,  I  think  that  under  ordinary  circumstances 

'^natural  mineiul  water''  would  mean  the  mineral  water  which 

was  produced  by  nature,  as  distinguished  from  one  which  is  pro- 

daced  artificially — that  is  to  say,  it  is  what  I  may  call,  I  think  as 

Mr.  Avory  has  not  inaptly  said,  the  water  as  it  comes  out  of  the 

earth.     Now,  if  the  water  as  supplied  was  not  that  water,  either 

because  something  had  happened  to  it  which  prevented  it  being 

that  water,  or  had,  a  fortiori,    something    added  to  it   which 

prevented  it  being  the  water,  I  think  Mr.  Avory  would  have  gone 

a  long  way  in  establishing  his  proposition.    Upon  the  first  general 

consideration  we  have  this  finding :  '^  I  came  to  the  conclusion 

that  after  the  water  and  the  carbonic  acid  gas  have  been  recom- 

bined  in  the  manner  described,  the  water  which  is  ofiered  to  the 

public  is  in  all  essentials  identical  with  the  water  as  it  exists  in 

the  spring  at  a  depth  of  50fl.  or  60ft.  more  or  less.     Both  the 

water  and  the   carbonic  acid  gas  of   which  Apollinaris  water 

is  composed  are  local  and  natural  products  and  their  temporary 

separation,  which  is  due  to  the  exigencies  of  the  business,  does 

not  afiect  the  product  in  any  perceptible  way."     I  understand 

that  to  mean  that  the  water  and  the  combination  of  it  with  the 

carbonic  acid  gas  is  the  same  when  supplied  to  the  public  as  it  is 

when  it  is  drawn  up  from  the  spring.     That  being  the  general 

finding,  there  are  three  specific  matters  to  which  Mr.  Avory 

refers.      The  first  is  that  the  carbonic  acid  gas  was  not  in  the 

water  as  it  came  from  the  spring,  because  it  gives  itself  off  or  is 

evolved,  and  that  putting  it  back  prevented  it  from  being  the 

natural  mineral  water  as  it  was.     Now,  I  think  that  is  a  refinement. 

The  object  being  to  supply  the  natural  mineral  water  as  it  was 

before  it  was  subjected  to  that  conditibn  of  things  which  caused  the 

gas  to  evaporate,  I  cannot  think  that  restoring  it  to  the  proper 
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Dayenpobt  component  of  its  own  carbonic  acid  gas  would  prevent  it  being  a 

.       ^-  natural  mineral  water.     The  next  point,  which  certainly  caused 

CoMPANT     i^ore  difficulty,  was  the  removal  ox  the  iron  and  the  addition  of 

LiMiTSD.     the  salt.      With  regard  to  the  removal  of  the  iron,   I  caonot 

■~~~        think  that  it  prevents  the  wat«r  being  a  natural  mineral  water, 

■        because  yon  cannot  deal  with  it  as  a  water  to  be  sold,  to  be  handled 

M^rehandiie   (if  that  is  the  proper  expression),  or  to  be  bottled  without  this 

Marka  Act,    separation  of  the  iron  taking  place.     It  is  found  that  the  iron 

irade~d€»erht-  would  be  inevitably  precipitated  either  in  the  tanks  or  in  the 

tion—       bottle,  and  that  therefore  it  is  the  natural  mineral  water  which 

**  Natural    would  be  subject  to  a  slight  possible  defect,  and  the  fact  that 

^^?5-     there  is  taken  out  what  would  be  an  impurity  does  not,  in  my 

WaUr  8vh'    opinion,  prevent  it  being  a  natural  mineral  water.     It  is  possible 

jseied  to      that  other  expressions  might  be  used  indicating  that  it  was  in  a 

5<r*5l*F*  t   P^^®^  condition,  but  I  cannot  say  that  the  magistrate  must  find 

e.  28, 8, 2  (2).  it  to  be  an  untrue    or    false   trade    description  because  that 

precipitated  iron  lias  been  taken  out.     The  addition  of  the  salt 

might  create  more  difficulty  if  it  had  been  found  to  have  any 

effect  upon  the  water  at  all ;  but  the  finding  is  very  specific : 

'^  Common  salt  in  the  proportion  in  which  it  is  added  to  this 

water  in  the  tanks  prevents  this  development  of  salphuretted 

hydrogen  in  the  water  when  bottled  and  corked  ;  formerly  the 

corks  themselves  were  steeped  in  salt  in  order  to  prevent  the 

sulphate  of  soda  acting  upon  the  cork  and  this  development  of 

sulphuretted  hydrogen  taking  place;  but  this  was  found  not 

satisfactory  in  consequence  of  the  various  degrees  of  porosity  in 

the  corks.     I  found  as  a  fact  that  added  salt  has  no  perceptible 

effect  upon  the  water  except  to  prevent  the  development  of 

sulphuretted    hydrogen/'        I    should    have    thought    it    not 

an    inappropriate    view    to    take    to    say    that    the  salt    was 

added    to   keep   the    water  in    its  natural    condition  and  not 

to  alter  its   natural    condition — ^to    prevent    the    development 

of   sulphuretted    hydrogen,    which    is    not  due  to   the    water 

itself,  but    to   the   water  being  brought   in  contact  with  the 

corks.     I  therefore  think,  on  the  findings,  that  the  adding  of  the 

salt  to  the  water,  in  order  to  prevent  the  water  being  deteriorated 

by  the  contact  with  corks,  does  not  make  the  trade  description 

"  natural  mineral  water "  false  in  a  material  particular,  having 

regard  to  the  article  to  which  it  applied.      With  regard  to  the 

ouly  case  to  which  our  attention  was  called,  that  of  Kerahenhoim 

V.  Salmon  and  Oluckstein  (78  L.  T.  Rep.  658  ;  (1898)  2  Q.  B. 

19),  I  will  only  say  that  my  judgment  is  in  no  way  at  variance 

with  that  in  any  respect.     In  that  case  the  description  being 

^'guaranteed   hand   made,''    the    cigarettes    turned  out  to  be 

machine  made,  and  the  late  Lord  Chief  Justice  very  naturally 

said,  however  good  they  were,  it  was  untrue  of  them  to  say  that 

they  were  guaranteed  that  they  were  hand  made.     I  therefore  am 

of  the  opinion  that  the  magistrate  has  not  misdirected  himself 

on  any  question  of  law;  that  his  findings  upon  the  facts  were 

justified  by  the  evidence  in  this  case ;  that  he  has  not  applied 
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any  wrong  rule  of  law  to  the  evidence  before  him,  and  therefore  Davbkpoet 
I  think  this  appeal  should  be  dismissed.  Afollinabib 

Channell,  J. — I  am  of  the  same  opinion.  I  think  it  was  not  compant 
false  in  a  material  particular  to  describe  this  Apollinaris  water  Limitid. 
as  a  '*  natural  mineral  water /^     To  begin  with  it  was  a  natural        7^ 

mineral  water  in  the  ordinary  sense  as  distinguished  from  a        ' 

manufactured  mineral  water,  but  it  was  not  of  the  exact  con-  Mer$hand%8e 
stitution  of  the  water  as  it  came  from  the  spring.     The  evidence  jYoJ^y^A'^ 
appears   to   be  that  it   could  not   be    preserved  in  the  exact  ^^^^^  deBcHp- 
condition  in  which  it  was,  and  that  it  went  through  some  process       Hon— 
which  preserved  it  as  nearly  as  possible.     That  is  practically     "Natural 
what  the  findings  of  the  magistrate  are,  and  the  omission  is  an     ^^|^*'__ 
omission   to   state  that  it  has  gone    through    some   processes    Water  sub- 
tor  the  purpose  of  preserving  it  as  nearly  as  possible  in   its     j^ted  to 
natural  condition,  the  differences  being,  in  the  opinion  of  the  5o^5i*pice. 
magistrate,  quite  inmiaterial  and   unimportant.       Under  those  c.  2S,  <.  2(2). 
circumstances  I  think  the  magistrate  did  not  deal  wrongly  with 
the  question  that  was  before  him. 

Appeal  dismiMsed. 

Solicitors :    William  Webb  ;  Jans  on,  Cobb,  Pearson  and  Oo. 


KING'S  BENCH  DIVISION. 

Thursday,  May  28,  1903. 

(Before  Lord  Alvirstone,  C.J.,  and  Channsll,  J.) 

Emabt  (app.)  V.  NoLLOTH  (resp.)  (a) 

Licensing  Acts — Sale  of  liquor  to  children — ^^  Allowing  ^'  person 
to  sell  Iq  children — Sale  by  servant  '^  knowingly  " — No  know- 
ledge on  part  of  licence-holder — Idability  of  licence-holder  for 
sale  by  servant — Intoxicating  Liquors  {Sale  to  Children)  Act, 
1901  (1  Edw.  7,  c.  27),  s.  2. 

The  words  in  sect,  2  of  the  Intoxicating  Liquors  {Sale  to  Children) 
Act,  1901,  "who  knowingly  sells  or  allows  any  person  to  sell" 
intoxicatin>g  liquors  to  children  in  contravention  of  the  section, 
are  to  be  read  as  equivalent  to  "who  knowingly  sells  or  knowingly 

(a)  Btported  by  W.  W.  Obk,  Esq.,  Borriflter-at-Lftw. 
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— Licence- 
holder 
ignorcmt  of 

iale — 

Liability  of 

licenee-holder 

— 1  Sdw,  7, 

c.  27,  e.  2. 


allows  any  per$on  to  sell"  and  therefore,  before  the  licence- 
holder  can  be  convicted  under  the  section  for  ^' allowing"  a 
person  to  sell  intoxicating  liquor  to  a  person  under  the  age  of 
fourteen  years,  it  mv^st  be  shown  that  he  ^^ knowingly'^  allowed 
such  person  so  to  selly  and  knowledge  on  the  part  of  some  one 
or  other  of  the  parties  that  the  person  to  whom  the  liquor  was 
sold  was  under  the  age  of  fourteen,  is  essential  to  a  conviction, 
though  the  knowledge  of  the  servant  who  sells  does  not  necessanly 
render  the  master  liable.  Consequently  a  licence-holder,  who 
himself  retains  the  management  and  control  of  his  licensed 
premises  and  who  himself  has  no  knowledge  of  a  sale  by  his 
servant  in  contravention  of  the  section  cxinnot  be  convicted  under 
the  section  for  "  allowing  '^  hi^  servant  so  to  sell,  either  where 
the  servant  has  no  knowledge  that  the  person  to  whom  he  sold 
was  under  the  a>ge  of  fourteen,  or  where  the  servant 
"  knouyingly  "  sells,  as  in  the  latter  case  the  knowledge  of  the 
servant  is  not  the  knowledge  of  the  master  so  as  to  render  the 
master  liable  under  the  section, 

CASE  stated  by  the  metropolitan  police  magistrate  sitting  at 
Southwark  Police  Court. 

On  the  17th  day  of  July^  1902^  an  information  was  laid  at  the 
Southwark  Police  Court  and  a  summons  taken  out  by  John 
NoUoth  (the  respondent)  against  Alfred  Emary  (the  appellant) 
under  sect.  2  of  the  Intoxicatiug  Liquors  (Sale  to  Children)  Act, 
1901  (1  Edw.  7,  c.  27),  for  that  he,  the  appellant,  being  a  person 
licensed  for  the  retail  sale  of  intoxicating  liquors,  did  on  the  13th 
day  of  July,  1902,  at  his  licensed  premises  known  as  the  Spa 
Tavern  public-house  in  Bermondsey,  unlawfully  and  knowingly 
allow  a  certain  person  named  Barnes  to  sell  intoxicating  liqaor 
for  consumption  off  the  premises  to  a  person  under  the  age  of 
fourteen  years,  in  a  vessel  which  was  not  corked  and  sealed,  and 
which  contained  not  less  than  one  reputed  pint. 

This  information  was  heard  by  the  magistrate  on  the  26th  day 
of  July,  1902,  when  he  found  the  appellant  guilty  of  the  offence, 
and  ordered  him  to  pay  a  fine  of  bs,  and  the  costs  of  the 
conviction : — 

Upon  the  hearing  of  the  information  the  following  facts  were 
proved  before  the  magistrate : 

At  half-past  one  o^clock  in  the  afternoon  of  Sunday,  the  13th 
day  of  July,  1902,  a  child  aged  nine  years  entered  the  appellant's 
premises,  the  public-house  aforesaid,  and  placed  upon  the  counter 
in  the  bar  an  empty  bottle  and  one  penny  and  a  halfpenny  to  pay 
for  a  pint  of  porter.  The  bar  was  crowded  with  customers  at 
the  time.  The  appellant,  who  was  then  himself  in  charge  of  the 
licensed  premises,  was  present  in  another  part  of  the  bar,  but  did 
not  see  the  child,  and  had  no  knowledge  of  any  intoxicating 
liquors  being  sold  to  her. 

One  Barnes,  a  barman  employed  by  the  appellant,  filled  the 
bottle  with  porter  and  returned  it  to  the  counter,  from  which  it 
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was  taken  away  by  the  child.     The  bottle  was  neither  corked  nor      Ekabt 
sealed.  *^' 

The  bottle  in  which  the  porter  was  sapplied  had  the  appear-        

ance  of   having  been  sealed  on  a  previoas  occasion^  and  it  was        1903. 
proved  before  the  magistrate  that  on  all  previous  occasions  upon    .    "T" 
which  the  same  child  had  been  served  with  intoxicating  liquor  at     ^saUof  * 
the  public-house  in  question  she  had  been  so  served  in  bottles      Uquor  to 
corked  and  sealed.  „^^*^^''^""„ 

The  appellant  kept  posted  up  in  a  conspicuous  place  in  ^^he  ^^^_^2^j, 
aforesaid  bar  a  notice  in  the  terms  following :  Mrmni 

Notice  to  EmployeM. — Every  serrant  employed  at  this  oBtablishment  is  expreealy  *'  I^^ourmyh/ 
forbidden  to  supply  any  intoxicating  liquors  either  for  conenrnption  on  or  off  the         Z^^^^' 
premises  to  any  child  who  is  in  his  or  her  opinion  under  fourteen  years  of  age  except     .   noldfir 
in  sealed  and  corked  bottles  containing  not  less  than  dne  pint.  ignorant  of 

sale — 

Prior  to  the  sale  complained  of  the  appellant  had  fifiven  p^^^^^J^yof 
express  instructions  to  the  barman  Barnes  similar  to  the  direc-  _x  Sdw.  7 
tions  contained  in  the  above  notice^  and  had  required  him  to  c.  27, «.  2. 
observe  and  obey  the  same. 

The  magistrate  found  that  the  barman  Barnes  in  serving  the 
child  was  acting  within  the  general  scope  of  his  employment  as 
the  appellant's  barman^  and  he  further  found  as  a  fact  that 
Barnes^  in  breach  of  the  appellant's  express  orders  and  without 
his  knowledge^  had  knowingly  sold  at  the  tavern  on  the  13th  day 
of  July^  1902^  the  said  one  pint  of  porter  for  consamption  off  the 
premises  to  a  person  under  the  age  of  foarteen  years — ^to  wit^ 
the  child  in  question — in  a  vessel  neither  corked  nor  sealed^ 
and  which  contained  not  less  than  a  reputed  pint;  and  the 
magistrate  was  also  satisfied  that  the  appellant  had  not  connived 
at  the  sale. 

On  behalf  of  the  appellant  it  was  contended  before  the  magis- 
trate that  the  appellant  had  adopted  all  reasonable  means  to 
prevent  sales  taking  place  upon  his  premises  in  contravention  of 
the  Intoxicating  Liquors  (Sale  to  Children)  Act^  1901^  and  that 
the  sale  complained  of  had  been  effected  while  the  appellant  was 
himself  in  charge  of  the  house  without  his  knowledge  and  in 
disobedience  to  his  express  orders  and  directions  by  an 
employee  to  whom  the  appellant  had  not  delegated  the  charge  or 
superintendence  of  the  licensed  premises^  and  that  accordingly 
he  could  not  be  convicted  of  the  offence  with  which  he  was 
charged. 

The  magistrate  was  of  opinion  that  this  contention  of  the 
appellant  was  not  well  founded  in  law,  and  that  the  appellant 
was  liable  under  the  statute  under  which  he  was  charged  for  any 
act  done  in  contravention  thereof  upon  his  licensed  premises  by 
his  servant^  provided  such  act  was  within  the  general  scope  of 
his  employment^  and  that  the  circumstance  that  such  servant 
acted  without  the  appellant's  knowledge  and  in  disobedience  to 
his  orders  afforded  no  ground  of  defence. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
magistrate  was  right  in  law  in  so  holding. 
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Emabt  The  Intoxicating  Liquors  (Sale  to  Children)  Act^  1901  (1  Edw. 

NO.LOTH.    7'  «•  27),  provides : 

Seet.  2.  ETory  holder  of  a  lioenoe  who  knowingly  sella  or  delivers  or  allows  any 

1908.  person  to  sell  or  deliver,  save  at  the  residence  or  working  place  of  the  parohaser,  any 

description  of  intoxicating  liquor  to  any  person  under  the  age  of  fourteen  years  for 

Lie^n»ing  Acta  consumption  by  any  person  on  or  ofif  the  premises,  excepting  such  intoxicatisg 

— Bale  of  liquors  as  are  sold  or  delivered  in  corked  and  sealed  vessels  in  quantities  not  less  thio 

liquor  to  one  reputed  pint  for  consumption  ofiF  the  premises  only,  shall  be  liable  to  a  penalty 

children —  not  exceeding  forty  shillings  for  the  first  ofiFence,  and  not  exceeding  five  pounds  for 

**  Allowing  "  any  subsequent  ofiFence ;  and  every  person  who  knowingly  sends  any  person  under  tfae 

gal0 — Sale  by  age  of  fourteen  yean  to  any  place  where  intoxicating  liquors  are  sold  or  delivered,  or 

servcmt  distributed,  for  the  purpose  of  obtaining  any  description   of  intoxicating  liquor, 

*'  hnoxoingly  "  excepting  as  aforesaid,  for  consumption  by  any  person  on  or  ofif  the  premises,  shall  be 

jAcence'  liable  to  like  penalties. 

ignorant  of       The  caso  came  before  the  Conrt  (Lord  Alverstone^  C,J.,  Wills 

sale—       and  Channell^  JJ.)  on  the  2nd  day  of  Aprils  and  at  that  time  the 

tt^^h^ul  case  as  stated  by  the  magistrate  contained  no  statement  of  fact 

—1  Edw.  7*^  as  to' whether  the  barman  had  *'  knowingly  "  sold  the  liqnor  or 

c.  27, 8. 2.*   not,  the  words  of  the  case  being  that  the  barman  ^^had  sold  at 

the  said  Spa  Tavern/'  Ac. 

Danckwerts,  K.C.  {Brv^e  Williamson  with  him)  for  the  appel- 
lant submitted  that  the  magistrate  had  lost  sight  altogether  of 
the  word  *^  knowingly  "  in  the  section^  and  that  as  there  was 
an  express  finding  that  the  appellant  himself^  who  had  not 
delegated  his  authority  to  another^  had  no  knowledge  of  the 
sale,  and  no  finding  that  the  barman  who  sold  had  knowledge 
that  the  purchaser  was  under  fourteen  years  of  age,  there 
could  be  no  conviction,  as  knowledge  in  one  or  other  of  the 
parties  was  essential,  and  as  there  was  no  knowledge  in  either, 
the  appellant  could  not  be  convicted. 

Macmorran,  K.C.  (-4.  E,  Gill  with  him)  for  the  respondent 
admitted  that  the  case  did  not  find  one  wav  or  the  other  whether 
the  barman  in  selling  the  liquor  to  the  child  knew  or  did  not 
know  that  the  person  to  whom  he  sold  it  was  nnder  the  age  of 
fourteen,  and  that  he  was  committing  an  offence ;  but  said  that 
the  point  intended  to  be  raised  was  whether — ^assuming  that  there 
was  knowledge  on  the  part  of  the  barman — ^knowledge  on  the 
part  of  the  barman  would  be  knowledge  of  the  licensee  or  master, 
and  would  render  the  master  liable  for  the  act  of  his  servant ; 
and  he  admitted  that  there  must  be  knowledge  on  the  part  of  one 
party  or  the  other,  and  if  the  case  were  to  be  taken  that  the 
barman  had  no  knowledge,  he  could  not  answer  the  case  or 
support  the  conviction,  and  that  if  he  was  informed  that  there 
was  really  no  case  of  the  barman  knowing,  and  if  the  facts  did 
not  admit  the  barman's  knowledge,  he  would  not  ask  for  the  case 
to  go  back,  but  would  assent  to  the  appeal  being  allowed. 

Loi'd  Alverstonk,  C.J. — Then  we  think  that,  unless  there  is 
some  finding  or  agreement  that  the  barman  knew  that  the 
purchaser  was  under  the  age  of  fourteen,  the  case  need  not  go 
back  to  the  magistrate.  If  that  is  in  doubt  the  case  most  go 
back,  but  subject  to  that,  in  the  absence  of  knowledge  of  either 
the  publican  or  the  person  selling  we  will  allow  the  appeal  with 
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costs^  and  quash  the  oonWction^  unless  the  case  goes  back  to      Emabt. 
have  this  point  as  to  the  barman's  knowledge  determined.  ^' 

Appeal  allowed  in  the  event  of  its  being  admitted  that  the 

barman  had  no  knowledge ;  otherwise  case  to  go  back  to 

magistrate.  Licenting  AcU 

— SqIb  of 

The  parties  could  not  agree  that  the  barman  in  so  selling  had      ii<ru.or  to 
no  knowledge  that  he  was  selling  to  a  person  under  the  age  of    chiidrm—^^ 
fourteen  years,  and  the  case  was  accordingly  remitted  to  the  g^li— *&iS^by 
magistrate  for  his  finding  upon  the  point.    The  magistrate  added      gwvant 
the  word  '*  knowingly/'  that  the  barman  had  "  knowingly ''  sold,  "  fcnwinyly  " 
and  the  case  was  now  argued  upon  the  basis  that  the  barman    ~'t^iT^' 

had  "knowingly ''sold.  ignorant  of 

DanchwertSj    K.C.    (Bruce    Williamson    with    him)    for    the      .•».*«— 

appellant. — ^The  information  was  for  ''  unlawfully  and  knowingly  r^!^*%^ 

allowing  "  the  barman  to  sell  in  contravention  of  the  section,   ^i  ^^,  7^ 

The  magistrate  has  now  added  that  the  barman  "  knowingly "    e.  27,  s.  2. 

sold  the  liquor  to  the  child,  and  the  case  has  now  to  be  argaed 

on  the  basis  that  there  was  knowledge  on  the  part  of  the  barman, 

though  none  on  the  part  of    the  licence-holder  himself.     The 

qnestioD,  therefore,  is  whether  the  appellant  can  be   convicted 

under  the  section  for  the  act  of  his  barman  in  "knowingly" 

selling  the  liquor.     It  is  submitted  that  the  magistrate's  view  of 

the  section  is  wrong,  and  that  before  the  licence-holder  can  be 

convicted   it   must   be  found  as  a  fact  that  he  "knowingly" 

allowed  the  barman  to  sell.     The  true  reading  of  the  section  is  : 

"  Every  holder  of  a  licence  who  knowingly  sells  or  delivers,  or 

'  knowingly '  allows  any  person  to  sell  or  deliver."     The  word 

**  knowingly  "  ought  to  be  read  in  before  the  word  "  allows,"  as 

a  person  cannot  be  said  to  "allow"  what  he  does  not  know. 

Knowledge  on  the  part  of  the  licensee  is  an  ingredient  of   the 

offence,  and  the  decision  of  this  Court  in  Brooks  v.  Mason  (88 

L.  T.  Rep.  24;  (1902)  2  K.  B.  743)  does  not  conflict  with  that, 

as  the  decision  there  was  that  the  word  "  knowingly  "  did  not 

apply  to  the  exception,  which  is  an  exception  from  the  offence, 

and  all  that  was  decided  there  was  that  the  word  "  knowingly  " 

ought    not   to   be   read   into   the    exception.      But   the    word 

"knowingly"  applies  to  the  offence,  which  is  knowingly  selling 

or  knowingly  allowing  any  person  to  sell  contrary  to  the  section. 

Sect.  13  of  the  Licensing  Act,  1872,  enacts  that  if  any  licensed 

person  permits  drunkenness  or  sells  liquor  to  a  drunken  person 

he  shall  be  liable  to  a  penalty.     Several  decisions  have  been 

given  upon  that  section,  and  as  regards  tbe  word  "  sell "  in  the 

latter  part  of  the  section  it  has  been  held  in  Cundy  v.  Le  Gocq 

(51  L.  T.  Rep.  265 ;  13  Q.  B.  Div.  207)  that  the  prohibition 

against  selling  to  a  drunken  person  is  absolute,  and  that  the 

licensee  is  guilty  of  the  offence  whether  he  knew  or  did  not  know 

that  the  person  to  whom  he  sold  was  drunk  or  not ;  and  the  case 

of  Commissioners  of  Police  v.   Cartman  (74  L.  T.  Bep.  726 ; 

(1896)  1  Q.  B.  655)  is  to  the  same   effect.     Knowledge  is  not 
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En ABT.     essential  there  SpS  to  the  sellings  but  bb  regards  the  first  part  of 
^'  the  section — that  is^  ^'permitting''  drunkenness — ^it  has  been  held 

'    that  the  licensed  person  cannot  be  convicted  unless  the  act  is 

1003.        done  with  his  knowledge^  and  knowledge  of    the   licensee  is 

"T"  .  .  essential  to  that  offence :  {Somerset  v.  Wade,  70  L.  T.  Eep.  452; 

^H^^of     (1894)  1  Q.  B.  574).     So,  by  sect.  17  of  the  same  Act,  a  penalty 

liqaor  to     is  imposod  upon  a  licensed  person  who  '^  suffers ''  any  gaming  to 

««*^i7^*^*^^»    be   carried   on   on   his    preniises;   and  it  has   been   held  that 

gaU-^Ba^shy  knowledge  of  the  licensee  is  essential  to  the  offence  of  "  suffering" 

»erv<Mii      gaming  under  that  section,  and  that  knowledge  of  the  servant 

" fcnowtnjyiv "  is  not  sufficient:  {Somerset  v.  Hart,  12  Q.  B.  Div.  360).    There 

"holder^'    ^^^^  Coleridge,  C.J.,  puts  it  that  there  was  no  moral  guilt  what- 

ignorant  of   ever.     [Lord  Alverstone,  C.J. — ^That  seems  your  strongest  case, 

.  '^^       ^^^^  *  person  cannot  "  permit "  what  he  does  not  know,  and 

lic^i-Koi^r  ^^®refore  that  a  person  cannot ''  allow  "  what  he  does  not  know.] 

—1  Edw.  7,   ^es.     A  person  cannot  be  said  to  '^  allow ''  another  person  to  sell 

e.  27, 8.  2.     or  deliver  liquor  when  he  has  no  knowledge  of  the  sale.    He 

also  referred  to  Worthy,  Brown  (40  S,  J.  515). 

Maemorran,  K.C.  (-4.  E,  QUI  with  him)  for  the  respondent. — 
It  is  admitted  that,  apart  altogether  from  the  word  ^'knowingly" 
in  the  section,  the  word  ''  allow  '^  necessarily  implies  knowledge 
and  stands  on  the  same  footing  as  the  word  '' permit  ^'  in  sect.  13 
of  the  Act  of  1872,  or  the  words  "suffering  gaming''  in  sect.  17 
of  that  Act.  There  must  be  knowledge  on  the  part  of  one 
person  or  the  other,  and  the  case  as  sent  back  by  the  magistrate 
finds  that  there  was  knowledge  on  the  part  of  the  barman — ^that 
the  barman  had  "  knowingly  '^  sold  the  liquor.  It  is  submitted 
that  knowledge  on  the  part  of  the  barman  is  sufficient  to 
support  the  conviction  in  this  case.  With  regard  to  sect.  13  of 
the  Act  of  1872,  two  offences  are  there  specified — selling  Uquor 
to  a  drunken  person,  which  is  an  absolute  offence,  and  permitting 
drunkenness  on  the  premises,  where  knowledge  on  the  part  of 
the  licensee  is  necessary.  There  is  a  similar  provision  in  sect.  17 
with  regard  to  "  permitting ''  gaming,  and  there  some  knowledge 
on  the  part  of  the  landlord  is  necessary.  But,  as  Lord  Coleridge, 
C.J.  says  in  Somerset  v.  Hart  (12  Q.  B.  Div.,  at  p.  364) :  "I  do 
not  say  that  proof  of  actual  knowledge  on  the  part  of  the  land- 
lord is  necessary.  Slight  evidence  might  be  sufficient  to  satisfy 
the  magistrates  that  the  landlord  might  have  known  what  was 
taking  place  if  he  had  pleased.^^  So  in  Bosley  v.  Davies  (33  L. 
T.  Rep.  528 ;  1  Q.  B.  Div.  84),  which  was  an  information  under 
sect.  17  for  suffering  gaming  on  the  premises,  the  Court  there 
said  that  actual  knowledge  was  not  necessary,  but  that  there 
must  be  some  circumstances  from  which  it  may  be  inferred  that 
the  licensed  person  or  his  servants  had  connived  at  what  was 
going  on ;  and  that  constructive  knowledge  would  supply  the 
place  of  actual  knowledge.  In  Commissioners  of  Police  v. 
Cartman  {ubisup.)  Lord  Russell,  C.J.  points  out  that  the  business 
of  licensed  persons  must  from  the  nature  of  the  case  be  largely 
carried  on  by  others,  and  he  holds  that  the  licensed  persons  are 
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liable  for  the  acts  of  his  servants^  provided  that  the  acts  are      Emjlbt 
within  the  scope  of  the  employment.     In  Worth  v.  Brown  {uhi         ^• 

sup.)y  which  was  a  case  of  permitting  drunkenness  under  sect.        

13^  the  licensed  person  was  absent^  the  servant  who  permitted  the       1903. 
drankenness  was  present,  and  it  was  held  that  there  was  a  case        ~:~  .  . 
for  the  licensee  to   answer^  and  that  he  ought  to  have  been     _!!gax/o/ 
convicted.    In  Bond  v.  Evans  (59  L.  T.  Bep.  411 ;  21  Q.  B.  Div.     Uquor  to 
249)  it  was  held^  under  sect.  17  for  permitting  gaming^  that  the   ^f^*****"*!*";, 
licensee  was  liable  for  gaming  carried  on  to  the  knowledge  of  his  gaU—8a3^Ui 
servant^  who  was  in  charge  of  the  premises^  although  there  was      servant 
no  knowledge  or  connivance  on  the  part  of  the  licensee.     It  was  "  hnowingly  '• 
there  found  in  the  case  that  the  servant  "  had  received  from  the    ""^^JJf*' 
appellant  general  directions  not  to  permit  gambling  in  the  skittle   ignorant  of 
aliej^'^  and  yet  the  appellant  was  convicted.     That  is  what  we      Z^^— 
are  contending  for  here.    Here,  although  the  landlord  was  in  the  J^^^i^^ilL 
bar  himself,  the  servant  was  in  charge  of  that  particular  part  __i  j^^^,  7 
of  the  bar  where  the  sale  took  place  and  the  master  was  in    c.  27,  s.  2. 
charge  of  another  part,  and   the    fact   that   the   servant  had 
received  instructions  not  to  do  these  acts  is  not  sufficient  to 
exonerate  the  master.     The  knowledge  of  the  barman,  notwith- 
standing the  instructions,  is  the  knowledge  of  the  master,  and  the 
presence  of  the  master  in  another  part  of  the  bar  is  not  sufficient 
to  prevent  a  conviction. 

Danckwertsy  K.C.  in  reply. — The  word  '^  knowingly  ^^  is  care- 
fully inserted  in  the  section  so  as  to  ensure  that  the  licensed 
person  cannot  be  convicted  unless  he  has  knowledge  of  what  has 
been  done. 

Lord  AxvsBSTOKB,  C.J. — I  am  of  opinion  that  in  this  case  the 
appeal  must  be  allowed.  No  doubt  the  scope  and  object  of  this 
Act  was  to  prevent  the  sale  of  intoxicating  liquors  to  small 
children,  unless  with  certain  precautions.  Now,  if  this  is  a 
criminal  statute  for  this  purpose,  it  probably  was  and  is  a  casus 
omissus  that  the  Legislature  have  not  included  within  the  scope 
of  the  Act  the  case  of  a  sale  by  any  person  on  licensed 
premises,  but  have  only  provided  for  the  case  of  a  sale  by  the 
holder  of  a  licence.  In  all  probability,  if  the  Act  is  to  have  the 
effect  that  is  desired,  some  amendment  should  be  made  in  it  in 
order  to  include  a  sale  on  licensed  premises  by  a  person  other 
than  the  holder  of  the  licence.  We  have  to  consider  whether, 
under  the  circumstances  of  this  case,  the  holder  of  the  licence, 
who  did  not  know  of,  and  did  not  connive  at,  the  sale,  and  who 
has  not  delegated  his  authority,  can  be  convicted.  Now,  this  case 
has  proceeded  on  the  basis  that  the  offence  imports  knowledge. 
The  words  of  the  section  amount  to  this  :  ^^  Knowingly  sells  or 
delivers,  or  either  unlawfully  or  knowingly  allows  any  person  to 
sell  or  deliver^' — that  word  "allows''  importing  knowledge. 
The  whole  point  is  whether  or  not  for  the  purpose  of  this  par- 
ticular offence,  the  knowledge  of  the  person  who  in  fact  sells, 
and  who  is  the  agent  of  the  licence-holder,  is  sufficient  to  convict 
the  licence-holder.    It  is  not  necessary  to  go  through  all  the 
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EnABT      cases  which  have  been  cited,  and  I  do  not  think  I  should  be  serv- 
^-  ing  a  aseFuI  purpose,  by  attempting  to  do  so  ;   but  there  seems  to 

*    be  derived  from  them  three  principles.     If  the  act  is  prohibitive 

1903.        in  itself,  thea  knowledge  is  immaterial,  as,  for  iostance,  ia  the 
1.    T~  .      case  of  Brooks  v.  Mason  (uhi  sup.),  where  the  bottle  of  beer  that 
^8€^  of  '  ^^^  ^^^^  *^  *^®  child  was  not  in  fact  sufficiently  corked  and 
liquor  to     Sealed,  but  was  believed  to  be  so.     In  that  case  it  was  attempted 
'Children—    to  be  argued  that  knowledsre  was  material  to  the  offence,  but  it 
gauHsaUby  ^^^  ^^^^  ^^  *^^^  Court  that  it  was  not ;  and  in  the  other  instance 
«   Mervant      ^^  ^be  same  kind  where  there  was  a  prohibition  against  selling, 
"knowingly"  we  held  that  knowledge  was  not  material.     Then  there  is  a  class 
^hoidsr^     of   cases    where   the   words    ''knowingly   allows,    permits,   or 
ignorant  of   soffers,''  have  been  used.     There  knowledge  has  been  held  to  be 
tale-;-'       essential ;  but  the  licence-holder  has  been  held,  and  I  should  say 
ifcer^^h^ldL  ^^f^^^^y  ^^^^y  ^  permit  or  suffer  the  thing  to  bo  done,  when  he 
—1  Edw.  7,   ^^®  delegated  his  authority  to  another  by  whom  it  is  done ;  and 
c.  27, 8.  2.     this  second  principle  seems  to  me  to  be  derived  from  the  cases 
that  where  a  man  delegates  his  own  authority  and  puts  somebody 
else  in  charge,  and,  if  I  may  adopt  what  my  brother  Cliannell 
said,   "  has  delegated  his  own  power  to  prevent,^^  then  he  hns 
been  held  to  permit  or  suffer  the  act  to  be  done  within  the  mean- 
ing of  the  statute.     That  seems  to  me  to  be  a  reasonable  and 
logical  conclusion  so  as  to  prevent  Acts  of  Parliament  from  being 
defeated.     Now,  the  third  matter  we  have  to  consider  is  what  is 
to  be  the  case  where  under  such  circumstances  as  appear  in  this 
case,  there  has  been  no  delegation  of  authority,  and  the  licence- 
holder  is  himself  at  the  time  controlling  the  business,  and  has 
given  direct  instructions  to  the  persons  employed  there  and  to  him- 
self— to  use  the  expression — by  a  public  notice  that  he  himself  is 
not  going  to  nllow   any   infraction   of  the  Act.     Of  course,  if 
there  had  been  a  delegation  of  the  authority,  then  the  private 
prohibition,  as  has  been  pointed  out  in  the  two  cases  of  Commis- 
sioDers  of  Police  v.   Cartman  (uhi  sup.)  and  Bond  v.  Evans  {uhi 
sup,)  might  become  immaterial.     I  think,  having  regard  to  the 
particular  facts  of  the  case  before  us,  of  the  licence-holder  in 
charge  keeping  control  and  not  delegating  his  authority,  the 
fact  of  one  of  his  servants  breaking  or  disobeying  his  orders 
does  not  make  any  offence  in  fhe  licence-holder.     In  order  to 
cure  that  particular  blot,  the  Act,  if  desirable,  could  be  amended 
by  making  a  person  who  knowingly  sells  on  licensed  premises,  in 
contravention  of  this  section,  though  he  is  not  a  licence-holder, 
subject  10  the  provisions  of  the  Act.     I  am  therefore  of  opinion 
that  the  appeal  should  be  allowed,  and  the  conviction  quashed. 

Channell,  J. — I  am  of  the  same  opinion,  and  for  the  same 
reasons. 

Appeal  allowed  with  costs.     Conviction  quashed. 
Solicitors  for  the  appellant,  Maitlands,  Pechham,  and  Co, 
Solicitors  for  the  respondent,  Wontner  and  8ons, 
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Thursday,  May  28,  1903. 

(Before  Lord  Alvbrstonb,  C.J.,  and  Ohannbll,  J.) 

GfiooM  (app.)  V.  Grimes  (reap.)  (a) 

Licensing  Acts — Sale  of  liquor  to  children — Information  for 
"  knowingly  *'  selling — Sale  by  barman — No  knowledge  on  part 
either  of  barman  or  licence-holder — Liai)ility  of  licence-holder — 
Intoxicating  Liqv^ors  (Sale  to  Children)  Act,  1901  (1  Edw.  7, 
c.  27),  s.  2. 

A  licence-holder  cannot  be  convicted  under  sect.  2  of  the 
Intoxicating  Liquors  [Sale  to  Children)  Act,  1901,  for  ^'  know- 
ingly  selling  "  intoxicating  liquor  to  a  person  under  the  age  of 
fourteen  years,  when  he  himself  has  no  knowledge  of  the  sale  and 
when  the  barman  who  sells  the  liquor  hus  no  knowledge  that  the 
person  to  whom  he  sells  is  under  the  age  of  fourteen  years,  but 
honestly  believes  that  he  has  attained  that  a^e. 

The  section  does  not  create  an  absolute  prohibition  against  the  sale 
of  intoxicating  liquor  to  any  person  under  the  age  of  fourteen 
years,  ex-cept  in  corked  and  sealed  vessels ,  and  where  there  is  no 
knowledge  on  the  part  of  the  licence-holder  or  the  barman  who 
sells,  the  licence-holder  cannot  be  convicted. 

CASE  stated  by  the  metropolitan  police  magistrate  sitting  at 
Clerkenwell  Police  Court. 
On  the  8th  day  of  November,  1902,  an  information  was  laid  at 
the  Clerkenwell  Police  Court  by  William  Grimes  (the  respondent) 
against  Henry  Groom  (the  a|)pellant)  under  sect.  2  of  the 
Intoxicating  Liquors  (Sale  to  Children)  Act,  1901  (1  Edw.  7.  c. 
27),  for  that  he,  the  appellant,  being  the  holder  of  a  licence 
within  the  intent  and  meaning  of  the  Licensing  Acts,  1872  and 
1874,  and  of  the  Intoxicating  Liquors  (Sale  to  Children)  Act, 
1901,  did  unlawfully  knowingly  sell  and  deliver  otherwise  than 
at  the  residence  or  working  place  of  the  purchaser  a  certain 
description  of  intoxicating  liquor — to  wit,  one  pint  of  beer — to 
one  John  Mahoney,  a  person  under  the  age  of  fourteen  years,  for 
consumption  by  any  person  on  or  off  the  premises,  such 
intoxicating  liquor  not  being  sold  in  a  corked  and  sealed  vessel 
in  a  quantity  not  less  than  one  reputed  pint  for  consumption  oft 
the  premises  only. 

(a)  Reported  by  W.  W.  Obb,  Esq.,  Bamster^t-Law. 

L  L   2 
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Groom  A  Bummons  was  issued  against  the  appellant  upon  this  inf orm- 

GBncBs      **'^^^  requiring  him  to  answer  the  matter  of  the  charge^  and  this 

*     summons  was   heard   by  the   magistrate   oq   the  22  nd  day  of 

1W3.        November,  1902,  when  he  found  the  appellant  guilty  of  the 
LiceruinaA  u  ^^®°^^^  *^^  ordered  him  to  pay  a  fine  of  10*.  and  2s.  costs, 
--Se^Uo/    s^ifcject  to  this  case. 

Upwr  to         The  following  facts  were  proved  before  the  magistrate : 
u^^^^^^l^       About  half-past  three  o'clock  in  the  afternoon  of  Saturday, 
Mll^ng"^  the  8th  day  of  November,  1902,  one  John  Mahoney  entered  the 
Barman      licensed  premises  of  the  appellant  at  213,  G-ray's  Inn  Road, 
^vnwifii  of   known  as  the  Mechanics'  Larder  public-house,  and  requested  to 
Licence-holder  ^®  snppHed  with  a  pint  of  beer  in  an  open  can. 
ignorant  of       One  George,  a  barman  in  the  service  of  the  appellant,  was 
Maie—Liabu  then  serving  in  the  bar  of  the  appellant's  premises  and  asked 
iS.UJ^'^'  Mahoney  "  how  old  he  was."    Mahoney  replied   that  he  was 
llt.'T.     fourteen,  and  the  barman  thereupon  supplied  him  with  the  beer 
c.  27,  s.  2.    in  the  can. 

The  appellant  was  not  present  at  the  time  of  the  above  sale  of 
beer  to  Mahoney,  and  had  no  knowledge  thereof. 

The  can  in  which  the  beer  was  supplied  as  aforesaid  was 
neither  corked  nor  sealed. 

The  statement  of  Mahoney  that  he  was  fourteen  years  old  was 
untrue  in  fact,  he  then  being  a  person  under  the  age  of  fourteen 
— ^to  wit,  of  the  age  of  thirteen  years  and  eleven  months. 

At  the  time  of  the  sale  Charles  George,  the  barman,  honestly 
believed  that  the  statement  made  by  John  Mahoney  that  he  was 
fourteen  years  old  was  true,  and  did  not  know  and  had  no 
reason  to  believe  that  Mahoney  was  then  under  the  age  of 
fourteen. 

It  was  contended  on  behalf  of  the  appellant  that  the  appellant 
was  not  liable  to  be  convicted  of  the  offence  with  which  he  was 
charged,  unless  the  prosecution  proved  that  his  barman  Charles 
George  had  effected  the  sale  with  knowledge  that  John  Mahoney 
was  under  the  age  of  fourteen,  and  that,  inasmuch  as  Charles 
George  honestly  believed  at  the  time  of  the  sale  that  Mahoney 
was  fourteen  years  old,  and  had  no  reason  to  think  otherwise,  the 
appellant  ought  to  be  acquitted. 

The  magistrate  was  of  opinion  that  sect.  2  of  the  Intoxicating 
Liquors  (Sale  to  Children)  Act,  1901,  created  an  absolute 
prohibition  against  the  sale  of  drink  to  any  person  under  the  age 
of  fourteen,  except  in  corked  and  sealed  vessels,  and  that  it  was 
not  necessary  for  the  prosecution  to  satisfy  him  that  the  barman 
George  effected  the  sale  with  knowledge  that  John  Mahoney 
was  under  the  age  of  fourteen.  He  accordingly  held  that  the 
circumstance  that  the  barman  George  did  not  know  that  John 
Mahoney  was  under  the  age  of  fourteen  years,  but  honestly 
believed  that  he  had  attained  that  age,  did  not  in  law  afford  the 
appellant  any  ground  of  defence  to  the  charge  preferred  against 
him. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
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magistrate    was  right  in    so  holdings  or  whether^  on  the  facts      Groom 
above  set  forth^  the  appellant  was  entitled  to  be  acquitted.  ^' 

Sect.  2  of  the  Intoxicating  Liquors  (Sale  to  Children)  Act,        

1901  (1  Edw.  7,  c.  27),  is  setj^out  in  the  previous  case  of  Einary  v,       1903. 
Nolloth  (ante,  p.  510).  LicmT'  A  u 

Danclcwerts,    K.C.    {Bruce     Williamson   with    him)    for    the     —SdU  of 
appellant. — This  case  arises  under  the  same  section  of  the  Act     liquor  to 
as  the  previous  case.     The  charge  was  that  the  appellant,  the  „*^^^''*^ 
licensee   of   the    premises,  did    unlawfully  knowingly  sell    and    g^uiM**^ 
deliver  to  a  boy  under  the  age  of  fourteen  years  intoxicating      Barman 
liqaors,  otherwise  than  as  provided  in  sect.  2  of  the  Act.     ITie    ^ora/nt  of 
case  finds  that  the  appellant  was  not  present  when  the  beer  was  2J|i^^.5^l^y 
sold,  and  had  no  knowledge  of  the  sale,  but  the  appellant^s  bar-    ignorant  of 
man  sold  to  a  boy  who  was  in  fact  thirteen  years  and  eleven  aaU—Liabu 
months  old.     Before  selling  to  the  child  he  asked  him  how  old  ^^^^0^^^' 
he  was  and  the  boy  said  he  was  fourteen.     The  barman  believed     i  sdw.  7, 
this  statement,  and  the  magistrate  has  found  that  the  barman    c  27,  t.  2. 
did  not  know  that  the  boy  was  under  the  age  of  fourteen  years, 
bat  honestly  believed  that  he  was  over  that  age ;  but  the  magis- 
trate held  that  that  was  no  defence  to  the  charge  under  sect.  2, 
and  he  convicted   the  appellant.      [Lord  Alvbrstone,  C.J. — 
Where  does  belief  come  in  in  the  Act  ?      We  have  not,  I  think, 
said  that  he  must  knowingly  believe  the  child  to  be  older.]     No. 
He  must  knowingly  sell — the  charge  was  for  knowingly  selling 
— and  he  cannot  "  knowingly ''  sell  where  there  is  no  knowledge 
and  the  magistrate  has  expressly  found  that  the  barman  did  not 
know  that  the  boy  was  under  the  age  of  fourteen.    [Ghannell,  J. — 
I  have  always  thought  that  that  was  the  real  reason  why  we  have 
the  word  '*  Knowingly."    Knowing  the  age  of  the  child  is  the  one 
thing  the  section  clearly  does  mean,  whatever  else  it  may  mean.] 
Yes,  and  the  second  part  of  the  section,  where  the  person  who  sends 
the  child  is  dealt  with,  makes  that  plain.     The  present  is  an 
a  fortiori  case  to  the  case  of  Emary  v.  Nolloth  just  decided,  and 
if  the  licence-holder  cannot  be  convicted  where  he  has  no  know- 
ledge, but  the  barman  who  sells  has  knowledge  that  the  child  is 
under  tbe  age,  still  less  can  he  be  convicted  where  there  is 
no  knowledge  either  on  the  part  of  the  licence-holder  himself  or 
of  his  servant  who  sells. 

A.  E.  Gill  for  the  respondent. — This  case  is  covered  in  favour 
of  the  appellant  by  the  decision  in  the  last  case  of  Emary 
V.  Nolloth,  which  has  just  been  dealt  with.  The  magistrate  was 
under  the  impression  and  held  that  the  Act  provided  an  absolute 
prohibition  against  selling  to  a  child  under  the  required  age, 
unless  in  the  prescribed  manner.  In  that  the  Court  has  now 
held  in  the  previous  case  that  he  was  wrong. 

Lord  Alvbrstone,  C.J. — Yes.    The  appeal  must  be  allowed. 

CHiMHKLL,  J. — I  agree. 

Appeal  allowed  with  costs. 

Solicitors  for  the  appellant,  Maitlands,  Peckham,  and  Co. 

Solicitors  for  the  respondent^  Wontner  and  Sons, 
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KING^S  BENCH  DIVISION. 
Tuesday,  July  7,  1903. 

(Before  Lord  Alvkestone,  O.J.,  Wills  and  Channrll,  JJ.) 

Owner  (app.)  v.  Hooper  (resp.).  (a) 

Employer  and  workman — Truck  Acta — Wages — Payment  otherwise 
than  in  coin — Payment  in  full  with  part  to  be  handed  back — 
Illegal  payment— Truck  Act,  1831  (1  &  2  Will.  4,  c.  37),  s,  3. 

The  respondent,  a  manufacturer  employing  several  workmen,  had 
since  the  Workmen* s  Compensation  Act,  1897,  adopted  a  praciice 
of  paying  his  workpeople  their  wages  fortnightly  in  full,  but  at 
the  time  of  such  payment  a  slip  of  paper  was  handed  to  each 
workman  on  which  was  written  a  sum  equal  to  2d.  in  the  pound 
on  the  amount  of  the  wages  handed  to  the  workman,  and  the  sum 
so  indicated  on  the  paper  was  then  handed  back  by  the  workman 
to  the  respondent's  cashier.  This  system  was  explained  and 
was  understood  by  the  workmen  as  being  intended  to  provide  for. 
the  insurance  premiums  which  the  employer  himself  paid  to  cover 
his  own  liability  in  respect  of  accidents  under  the  WorkmetCs 
Compensation  Act.  In  accordance  with  this  system  the  respon' 
dent  paid  a  workman  his  wa^es  (2Z.  bs.)  in  full,  and  at  the  same 
time  handed  him  a  slip  of  paper  on  which  was  written  i\d., 
which  the  workman  then  paid  back  to  the  respondent. 

Held,  that  there  was  not  a  payment  of  a  part  of  the  wages  othepoise 
than  in  current  coin,  and  that  the  respondent  had  committed  no 
offence  against  sect.  8  of  the  Truck  Act,  1831. 

C^ASE  stated  by  justices  of  the  peace  for  the  county  of 
^     Gloucester. 

At  a  Court  of  summary  jurisdiction  held  at  Stroud,  in  the 
county  of  Gloucester,  on  the  27th  day  of  March,  1903,  the 
appellant  appeared  before  the  justices  to  support  a  summoDS 
issued  upon  the  information  and  complaint  of  the  appellant 
afifainst  the  respondent  in  respect  of  an  alleged  offence  against 
sect.  3  of  the  Truck  Act,  1831  (1  &  2  Will.  4,  c.  37). 

The  information  stated  that  Samuel  Hooper,  of  Griffios  Mill, 
Thrupp,  in  the  county  of  Gloucester,  being  the  employer  of  one 
George  Gardiner,  a  workman,  did  on  the  7th  day  of  February, 
1903,  unlawfully  make  a  payment  declared  illegal  by  the  Truck 
Act,  1831 — that  is  to  say,  did  fail  to  pay  to  George  Gardiner  in 
current  coin  of  this  realm  the  entire  amount  of  wages  earned  by 

(a)  Beported  bj  W.  W.  Ob9,  Em|.,  6 Nristor-i^t-Iiftw. 
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him  in  respect  of  certain  labour  done  by  him,  contrary  to  the      Ownbe 
statute  in  that  case  made  and  provided.  Hoopbb 

The  followiog  facts  were  proved :  

The  appellant  was  an  inspector  of  factories.  1908. 

The  respondent  was  a  walking-stick   and   umbrella   handle         "T^ 
manufacturer  carrying  on  business  near  Stroud.  I93i—Wage» 

For  several  years  past  and  from  or  soon  after  the  time  when    —Paynuni 
the  Workmen's  Compensation  Act,  1897,  came  into  operation  it  oiherwiMtha/n 
had  been  the  practice  of  the  respondent  to  pay  his  workpeople   paymsnt  in 
fortnightly  in  full,  but  at  the  time  of  such  payment  a  slip  of /uU  with  part 
p*iper  was  handed  to  each  workman,  on  which  had  been  written  ^  ^  ^*Vjff*^ 
a  sum  of  money  equal  to  2d.  in  the  pound  on  the  amount  of    ^y^^^i^ 
wages  so  paid.     The  workman  thereupon  handed  the  sum  noted  1^2  wm.  4, 
on  the  slip  of  paper  to  the  cashier  of  the  respondent.  c,  37,  t.  3. 

It  was  proved  that  the  workpeople  understood  that  this 
payment    to    the    respondent   was   to    provide    for    insurance 

?remiums  paid  by  him  to  cover  his  own  liability  under  the 
ITorkmen's  Compensation  Act. 

It  appeared  that  about  thirty-one  workpeople  were  employed 
at  the  factory,  and  that  the  annual  premium  paid  under  the 
respondent's  policy  was  IIZ.  5^.,  on  an  estimated  wage  insurance 
of  2500Z. 

The  respondent  therefore  made  a  profit  on  the  payments  made 
by  the  workpeople,  because  the  rate  paid  by  him  was  given 
-in  evidence  ns  6«.  per  1002.  of  the  wages  paid  by  the  firm, 
whereas  he  received  from  the  workpeople  16^.  8d.  per  lOOZ.  of 
the  wages  paid. 

A  former  manager  of  the  respondent  stated  that  he,^  acting 
upon  instructions  of  the  respondent,  had  always  paid  the  work- 
people in  full  and  they  handed  back  the  insurance  money,  and 
that  he  had  always  explained  the  practice  verbally  to  the 
workpeople  when  they  were  first  employed,  and  they  assented  to 
the  payment. 

A  workman  named  George  Gardiner,  who  was  called  as  a 
witness  by  the  appellant,  proved  that  on  the  7th  day  of  February, 
1903  (the  date  mentioned  in  the  information),  ho  received  21.  ba. 
for  wages  and  at  the  same  time  a  slip  of  paper  on  which 
was  written  4^(2.,  and  this  sum  he  paid  to  the  cashier.  He  stated 
that  he  knew  this  was  for  insurance,  but  he  did  not  know 
whether  he  was  bound  to  pay  it  or  nob. 

It  was  contended  by  the  appellant  that  an  offence  against  the 
Truck  Act^  1831,  s.  3,  bad  been  committed,  and  that  the 
proceeding  of  the  respondent  was  a  mere  colourable  evasion 
of  the  Act. 

The  justices  were  of  opinion  that  the  payment  of  the  sum  of 
4t\d.  to  the  respondent  did  not  come  within  the  meaning  of  the 
Act  of  1831,  and  that  although  it  might  be  an  illegal  deduction 
by  the  respondent,  or  the  receipt  of  a  payment  by  him  within 
sect.  3  of  the  Truck  Act,  1896  (59  &  60  Vict.  c.  4i),  as  to  which 
they  were  not  called   upon  to  express  an  opinion,  it  did  not 
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Owner      constitute  a  payment  of  a  part  of  the  wages  due  otherwise  than 
^'  in  coin  of  the  realm  under  sect.  3  of  the  Truck  Act^  1831.    They 

^™'     therefore  dismissed  the  iuformation. 
1903.  The  grounds  of  their  determination  were  that  the  workman 

got  no  possible  reciprocal  benefit  from   such  a  deduction  or 

IS^i-^Waaw  repayment,  as  the  application  of  the  repayment  by  the  respondent 

^Pavmeni    for  purposes    of   insurance  did  not   in    any   way    afEect    the 

oihsnoxMihan  workman^s  right  to  compensatiou  in  case  of  accident,  the  liability 

%n  coin--     ^  compensate  being  cast  upon  the  employer  by  law.      It  did  not 

Juilwith  paH  ^^^^^^^^  constitute  a  '^payment  either  in  current  coin  of  the 

to  hs  handed  realm  or  otherwise." 

haek— Illegal      They  were  of  opinion  that  the  essential  elements  of  a  "  pay- 
1  dTr'lV^i.  4,  nient/'  within  the  intent  and  meaning,  or  mischief,  of  the  Track 
e,  87, s.  8.  '  Act,  1831,  were  absent  in  the  transaction  on  which  the  informa- 
tion was  grounded. 

The  question  of  law  for  the  opinion  of  the  Court  was  whether 
from  the  facts  the  determination  of  the  justices  was  right  or  not, 
and,  if  not,  what  should  be  done  in  the  premises. 

Sect.  3  of  the  Truck  Act,  1831  (1  &  2  Will.  4,c.  37),  provides 
(omitting  the  words  repealed  by  the  Statute  Law  Bevision 
Act,  1891)  : 

And  be  it  farther  enacted,  that  the  entire  amoant  of  the  wages  earned  by  or 
payable  to  any  artificer,  in  respect  of  any  laboar  done  by  him,  shall  be  actoally  paid 
to  snoh  artificer  in  the  current  coin  of  this  realm,  and  not  otherwise;  and  every 
payment  made  to  any  such  artificer  by  his  employer,  of  or  in  respect  of  any  sach 
wages,  by  the  deliTering  to  him  of  goods,  or  otherwise  than  in  the  onnnent  coin  afore- 
said, except  as  hereinafter  mentioned,  shaU  be  and  is  hereby  declared  illegal,  null  and 
void. 

Sect.  2  of  the  Truck  Amendment  Act,  1887  (50  &  51  Vict.  c. 
46),  provides : 

The  proTisions  of  the  principal  Act  [that  is,  the  Truck  Act,  1831]  shaU  extend  to 
apply  to,  and  include  any  workman  as  defined  in  the  Employers  and  Workmen  Act 
1876y  section  ten,  and  ^e  expression  *'  artificer "  in  the  principal  Act  shall  be 
construed  to  include  every  workman  to  whom  the  principid  Act  is  extended  and 
applied  by  this  Act,  and  all  provisions  and  enactments  m  the  principal  Act  inconsistent 
herewith  are  hereby  repealed. 

H.  Sutton,  for  the  appellant. — Sects.  23  and  24  of  the  Truck 
Act,  1831,  give  the  exceptions  to  this  general  rule  of  law  laid 
down  in  the  Act,  and  specify  payments  and  advances  which  may 
be  made  by  the  employer,  and  the  deductions  which  may  be  made 
from  the  wages.  By  sect.  3  the  wages  must  be  paid  to  the 
workman  in  coin;  and  upon  the  facts  of  this  case  the 
workman  has  not  been  paid  his  wages  in  coin.  There  has 
been  no  payment  to  him  in  fact  of  the  amount  deducted. 
[Lord  Alybestonb,  C.J. — Have  you  any  case  which  shows 
that  short  payment  is  abroach  of  sect.  3?]  The  case  of 
Oould  V.  Haynes  (61  L.  T.  Bep.  732)  shows  that  this  case 
is  within  the  section.  There  the  employer,  a  publican  who  had 
supplied  his  workmen  with  beer  on  credit,  handed  to  a  workman 
a  sum  of  money  which  was  immediately  handed  back  to  the 
employer,  and  afterwards  deducted  from  the  wages,  and  the 
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Court  held  that  the  transaction  was  a  mere  evasion  of  the  Tiuck      Ownbb 

Acts^  and  was  within  the  section.     The  payment  by  the  employer 

of  the  whole  snm  due  for  wages,  with  the  understanding  that 

part  is  to  be  paid  back  by  the  workman  to  the  employer^  is  not  a       1903. 

payment  of  the  wages  in  coin  of  the  realm  within  the  meaning  of        

the  section.  iszT^mgls 

The  respondent  did  not  appear.  —Payment 

Lord  Alyebstone^  O.J. — I  think  in  this  case  the  magistrates  otherwise  than 
have  taken  the  correct  view  of  the  matter.     As  the  case  is  stated    p2y^^^^!uin 
it  looks  as  if  the  workmen  had  a  remedy  for  the  balance.     We  full  with  part 
do  not  know  whether  in  this  particular  case  they  have  a  remedy  <o  ^  handed 
or  not,  but,  whether  they  have  a  remedy  or  not,  we  do  not  think  ^^^^—^9^ 
that  this  is  a  payment  otherwise  than  a  payment  in  money,  so  as  i  ^  2  WUl,  4, 
to  make  the  receipt  of  the  4^.  an  offence  within  the  Truck  Act.    c.  37,  t.  3. 
I  think,  therefore,  the  magistrat<e8  were  right. 

Wills,  J. — I  also  think  the  magistrates  were  right.  I  think 
if  this  sum  had  been  paid  in  discharge  of  a  legal  obligation  by 
the  workmen  to  the  employer,  there  would  have  been  much  more 
substance  in  the  contention  for  the  Crown,  but  it  is  really  paid 
in  discharge  of  a  nominal  obligation,  which  is  no  real  obligation. 
Therefore  it  is  a  payment  in  current  coin,  though  it  is  a  deduction 
which  the  employer  was  not  authorised  to  make. 

Channsll,  J. — I  am  of  the  same  opinion.  This  snm  either 
hi»  not  been  paid  at  all,  or  it  has  been  properly  paid,  subject  to 
the  question  as  to  whether  this  arrangement  was  a  binding 
bargain  or  not. 

Appeal  dismissed. 
Solicitor  for  the  appellant,  The  Treasury  Solicitor. 


KING'S  BENCH  DIVISION. 

April  1  and  July  7,  1903. 

(Before  Lord  Alvbestone,  O.J.,  Wills  and  Channkll,  JJ.) 

BoBiKsoN  Bbothebs  Bsbweks  Limited  (app.)  v.  Dixon  (resp.).  (a) 

Inland  Revenue  —  Excise  —  "  Grogging  ^*  spirit  ca^ks  —  Spirits 
found  in  empty  cask  exuded  from  the  wood—^'  Spirits  extracted 
from  the  wood  of  any  cash" — Whether  " extracted *^  includes 

(a)  Beported  by  W.  W.  Orb,  Esq.,  Bonuter-at-Ll^w. 
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mere  exudation  without  any  process — Finance  Act,  1898  (61  ^ 
62  Vict.  c.  10),  s.  4,  sub'S.  1  (6). 

Sect.  4  of  the  Finance  Act,  1898,  makes  it  an  offence,  subject  to  a 
fine  of  fifty  pounds,  for  any  person  to  have  on  his  premises  any 
cask  which  is  being  subjected  to  any  process  for  the  purpose  of 
extracting  any  spirits  absorbed  in  the  wood  thereof,  ''or  any 
spirits  extracted  from  the  wood  of  any  cask,^* 

Held,  that  the  words  ''^  extracting "  and  "extracted"  in  this 
section  mean  extracting  or  extracted  by  m^ans  of  some  process, 
either  natural  or  artificial,  adopted  for  the  purpose  of  getting 
the  spirit  from  the  wootl  of  the  cask,  and  do  not  m^an  or  include 
merely  "  exuded  '*  o?*  the  "  exudation'*  of  the  spirit  from  the  cask 
where  such  exudation  is  not  the  result  of  any  a^ive  or  permissive 
process  adopted  for  that  purpose;  and  that,  coTisequently,  a 
person  who  in  found  in  innocent  possession  of  spirits  which  have 
in  fact  exuded  from  the  wood  of  a  ca^k,  without  any  active  or 
permissive  process  to  lead  to  the  extraction  of  the  spirit  from  the 
wood,  cannot  be  convicted  under  the  section  for  having  on  his 
premises  ''  any  spirits  extracted  from  the  wood  of  any  cask'* 

/^ASE   8tated   by  justices   of   the   peace   for   the   county  of 
A-^     Durham. 

At  a  Court  of  summary  jurisdiction  (being  a  petty  sessional 
Court)  held  at  Houghton-le-Spring,  in  the  county  of  Durham,  on 
the  21st  day  of  August,  1902,  an  iuformatiou  was  prefen-ed  by 
the  respondent  under  the  4th  section  of  the  Finance  Act,  1898 
(61  &  62  Vict.  c.  10),  sub-s.  1  (6),  for  that 

Before  and  at  the  time  hereinafter  mentioned,  Robinson  Brothers  Brewers  Limited, 
a  company  incorporated  under  the  Companies  Act,  and  having  their  registered  office 
at  the  Houghton  Brewery,  Houghton-Ie-Spring,  were  carrying  on  a  trade  and 
business  in  respect  of  wbich  entry  is  required  to  be  made  by  an  Act  relating  to  the 
Kevenue  of  Excise — to  wit,  the  trade  and  business  of  brewers  of  beer  for  sale  and 
dealers  in  beer,  spirits,  and  wine ;  that  entry  had  been  duly  made  under  the  seal  of 
the  said  Robinson  Brothers  Brewers  Limited  and  signed  by  Norman  Robinson,  the 
managing  director  of  the  said  company,  and  that  Kobinson  Brothers  Brewers  Limited, 
as  being  such  brewers  of  beer  for  sale  and  dealers  in  beer,  spirits,  and  wine  as  afore- 
said,  on  the  27th  day  of  May,  1902,  at  the  parish  of  Hough ton-le-Spring,  had  on  their 
premises  certain  spirits  extracted  from  the  wood  of  certain  casks  in  contraTontion  of 
the  statute  in  that  case  made  and  provided,  whereby  and  by  force  of  the  said  statata 
the  said  Robinson  Brothers  Brewers  Limited  and  the  said  Norman  Robinson  have  for 
such  offence  incurred  a  fine  of  fifty  pounds. 

This  iuformation  was  duly  heard  by  the  justices  when  the 
parties  appeared  before  them  by  their  solicitors. 

Sect.  4  of  the  Finance  Act,  1898,  is  as  follows : 

(1)  A  person  shall  not  (a)  subject  any  cask  to  any  process  for  the  purpose  of 
extracting  any  spirits  absorbed  in  the  wood  thereof ;  or  (6)  h  ave  on  his  premises  any 
cask  which  is  being  subjected  to  any  such  process,  or  any  spirits  extracted  from  the 
wood  of  any  cask.  (2)  If  any  person  contravenes  this  section,  he  shall  for  each 
offence  incur  a  fine  of  fifty  pounds.  (3)  All  spirits  extracted  in  contravention  of 
this  section  shall  be  deemed  to  be  spirits  unlawfully  kept  or  deposited  within  the 
meaning  of  the  Spirits  Act,  1880,  and  every  cask  which  is  being  subjected  to  any  such 
process,  or  which,  being  upon  premises  upon  which  spirits  so  extracted  are  found,  has 
been  subjected  to  any  such  process,  shall  be  forfeited. 
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The  marcrinal  or  side  note  of  sect.  4  is :  Bobinbon 

Prohibition  agaiost  grogging  casks  which  have  contained  spirits.  Bbbwbbb 

LiMITBD 

The  following  facts  were  proved  before  the  justices :     John      ^  v. 
McCormHck^  a  sapervisor  of  Inlaad  Revenue,  on  the  27th  day  of 
May  last,  in  discharge  of  his  duty  visited  tbe  premises  of  the        1903. 

appellants,  who  carried  on  business  at  Houghton-le-Spring,  as        

brewers  and  wine  and  spirit  merchants,  and  he  there  found  two     tj^^^^_^ 
casks  banged  and  standing  under  a  tree  in  the  yard  of  the  *^Qrogg%ng** 
appellants'  premises,  where  it  was  proved   by  the  appellants'  spirit  ronis— 
manager  they  had  been  placed  to  be  screened  from  the  sun,  bnt    i*^7i' 
where,  it  was  admitted  by  the  appellants'  cellarman,  the  sun  **[^]^ooi'c/" 
might  reach  them  during  some  part  of  the  day.     He  examined  <myeasfc"^ 
the  cspsks,  and  found  that  one  of  them,  which  had  originally  S^udationof 
contained  101*5  gallons  of  rum  of  the  strength  of  38*2  degrees  ^^^.'^g^A^^g 
over  proof,  then  coutained  a  little  over  an  imperial  quart  of  rum     vici.  c  10, 
of  the  strength  of  27*2  degrees  over  proof,  as  shown  by  the     «.4(i,6). 
appellants'  hydrometer,  which  he  used  for  the  purpose  of  testing 
the  rum.     The  other  of   the  two  casks,   which  had  originally 
contained  107*8  gallons  of  plain  British  spirit  (whisky)  of  the 
strength  of  22*9  degrees  over  proof,  then  contained  a  little  less 
than  an  imperial  quiart  of  spirit  of  the  strength  of  9*0  degrees 
over  proof.     Charles  Proctor,  an  analyst  of  the  Inland  Bevenue 
Department  at  Somerset  House,  analysed  tbe  spirits,  which  had 
been  forwarded  to  him  by  John  McCormack  for  that  purpose, 
and  be  found  on  such  analysis  that  the  spirits  (which  were  not 
of  a  high  class)  contained  a  greater  amount  of  tannin  than  is 
found    in     ordinary    commercial    spirit,    and    also     contained 
compound  ethers  which  came  from  substances  absorbed  in  the 
wood  of  casks,  and  on  such  analysis  he  had  no  doubt  that,  the 
spirits  had  been  extracted  from  the  wood  of  the  cask. 

It  was  also  proved  to  the  justices  that  the  two  casks  found  by 
John  McCormack,  after  being  pumped  out  and  turned  upside 
down  to  drain  for  a  few  minutes^  had  been  placed  where  found  in 
the  ordinary  course  of  business,  and  were  intended  to  remain 
there  until  an  opportunity  arose  for  returning  the  cask  which 
had  contained  whisky  to  the  distillery  from  which  it  had  been 
received,  and  until  a  customer  was  found  to  purchase  the  cask 
which  had  contained  rum.  The  former  cask  had  been  where 
found  for  about  three  weeks,  the  latter  for  about  six  weeks,  and 
such  casks  had  not  been  subjected  by  the  appellants  to  any 
process  for  the  purpose  of  extracting  spirit  from  the  wood 
thereof. 

After  careful  consideration  of  the  whole  of  the  evidence 
adduced  before  them  on  behalf  of  the  respondent  and  the 
appellants  respectively,  the  justices  found  as  a  fact  that  the 
appellants  had  not  subjected  either  of  the  casks  to  any  process 
for  the  purpose  of  extracting  spirits  from  the  wood  thereof,  but, 
having  regard  to  the  evidence  of  Charles  Proctor,  that  the 
spirits  found  in  the  two  casks  by  John  McCormack,  or  some  part 
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BoBiKBON    thereof^  had  come  from  tlie  wood  of  the  casks^  and  to  the  fact 

Bbothibs    proved  before  them  that  the   spirits  had  been  found  by  John 

LmiTVD     McGormack  in  the  two  casks  on  the  premises  of  the  appellants, 

V.  they  thereupon  convicted  the  appellants  of  the  offence  charged 

Dixon,      against  them  in  the  information. 

29Q3  The  question  of  law  upon  which  the  opinion  of  the  Court  was 

desired  was  whether  the  words  ^'  extracted  from  the  wood  of  any 

inUMid  cask"  were  meant  to  cover  the  accumulation  in  the  cask  of 
"^W!Jin7"  ^P^^**  which  has  exuded  from  the  wood  of  such  cask,  after  the 
fptrit  catka—  Same  has  been  emptied  in  the  usaal  course^  without  active  or 

*'  Spiritt     permissive  process  on  the  part  of  the  appellants. 
^hT^dop     When  the  case  came  before  the  Court  on  the  1st  day  of  April 
anyc4uk"—  ^^^  ^^^  been  argued  for   some  time^  it  was   suggested  tfaat^ 
Ewudation  of  although  the  appellants  themselves  may  not  have  subjected  the 
^^ai^Ts^  casks  to  any  process,  there  was  no  finding  in  the  case  that  their 
^ic^c.  10     servants  had  not  done  so,  and  the  Court  intimated  that  there 
«.  4  (1,  b)!    ought  to  be  a  fuller  statement  of  the  findings  of  fact  by  the 
magistrates,   and  accordingly   the    case   was    remitted    to    the 
magistrates  for  their  view  of  the  facts  and  a  further  finding  as 
to  why  the  casks  were  put  where  they  were  placed,  and  whether 
anybody  had  subjected  them  to  a  permissive  process   or   had 
placed  them  where  they  were  with  the  intention  of  getting  the 
spirits  from  them.     In  their  restatement  of  the  case  the  magis- 
trates added  a  note  to  the  case  as  follows : 

After  oarefal  oonsideration  of  the  whole  of  the  evidence  adduced  before  na  on 
behalf  of  the  respondent  and  appellants  respectiTely,  we  fonnd  as  facts  that  the  said 
two  casks  were  placed  where  foand  to  await  removal  or  disposal  as  set  forth  in 
paragraph  6  of  the  said  case,  and  that  neither  the  appellants  nor  their  servants  or 
agents  had  subjected  the  said  casks  or  either  of  them  to  any  process  for  the  purpose 
of  extracting  spirits  from  the  wood  thereof. 

J.  Bruce   Williamson   {Danckwerta,  K.C.  with  him)  for  the 
appellants. — The  short  point  raised  by  the  case  is  whether  a 
person,  who  has  upon  his  premises  a  spirit  cask  which  he  baa 
emptied  and  in  which  while  it  remains  upon  his  premises  some 
spirit  collects  through  its  exuding  from  the  inside  of  the  cask,  is 
guilty  of  a  criminal  offence  under  sect.  4,  sub-sect.  1  (&),  of  the 
Finance    Act,    1898.      The  words    in    respect  of  which    the 
appellants  have  been  made  liable  are,  '^  or  any  spirits  extracted 
from  the  wood  of  any  cask.'^     Those  words  must  be  read  with 
the  previous  words,  "  any  cask  which  is  being  subjected  to  any 
such  process^';    and  the  section  was  intended  to  prevent  the 
extraction  of  spirit  from  the  wood  of  casks  by  some  active  pro- 
cess.    The  section  provides  that  a  person  shall  not  '^  subject  any 
cask  to  any  process  for  the  purpose  of  extracting  any  spirits 
absorbed  in  the  wood  thereof  ,^^  and  then  it  goes  on,  "  or  have  on 
his  premises  any  cask  which  is  being  subjected  to  any  such 
process,  or  any  spirits  extracted,^^  &c.     That  means  so  extracted 
from  the  wood  of  any  cask  by  any  process  for  that  purpose. 
Then  sub-sect.  3  confirms  the  same  view,  and,  taking  the  whole 
section  together,  it  is  clear  that  what  the  Legislature  intended 
to  prevent  was  the  active  process  of  extracting  spirit  from  the 
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wood  of  casks^  which  is  ordiQarily  described  as  "  grogging/'  and  Robinsov 
which  is  so  described  in  the  marginal  or  side  note  to  the  section.  BaoTHBiw 
There  was  no  such  active  process  adopted  in  this  case^  and  the  l^^^ 
suggestion  that  the  casks  might  have  been  placed  where  the  snn  v, 

could  get  at  them  in  order  to  extract  the  spirit  is  negatived  both      Bizon. 
by  the  finding  of  the  justices  in  the  case  that  the  appellants  had        ^903 

not  subjected  either  of  the  casks  to  any  process  for  the  purpose        ' 

of  extracting  spirits  from  the  wood,  and  by  the  way  they  leave      Inland 
the  qaestion  to  the  Court,  as  they  speak  of  spirit  which  has  «^^^^^» 
"  exuded  "  from  the  cask  "  without  active  or  permissive  process  $pirit  caakM-^ 
on  the  part  of  the  appellants/'     The  practice  of  these  brewers     "  BpiritM 
was  to  keep  the  whisky  casks  until  they  had  three  empties,  and  ^^^l^^^TT 
then  send  them  back  to  the  distillery,  as  their  premises  were  any^V'*'- 
three  miles  from  the  railway  station  and  the  three  casks  filled  a  Bx\idaHon  0/ 
railway  truck,  and  the  rum  casks  they  kept  till  they  found  a    '^*'^l{'?*l2 
purchaser  for  them.     The  magistrates   have  found  that  the^^p^^  fo 
appellants  did  nothing  whatever  to  extract  the  spirit,  but  by  a     «.  4  (i,  6)/ 
natural  process,  which  never  can  be  avoided,  after  the  cask  is 
emptied  a  gradual  exudation  of  spirit  from  the  wood  will  go  on 
and  some  small  quantity  of  spirit  will  trickle  down  to  the  bottom 
of  the  cask.     This  section  applies  to  all   persons  as  well  as 
brewers,  and  therefore,  if  this  conviction  is  right,  a  railway 
company,  for  instance,  would  be  liable  to  conviction  under  this 
section,  if  they  happened,  in  carrying  these  empty  casks,  to  store 
them  in  their  goods  yard  for  a  short  time  and  if  one  of  the  casks 
on  being  opened  was  found  to  contain  a  small  quantity  of  spirits 
which  had  exuded  down  to  the  bottom  of  the  cask^  and  no  person 
would  be  safe  in  having  an  empty  cask  of  this  kind  on  his 
premises.     The  sidenote  of  this  section  refers  to  '^  grogging,'' 
which  is  a  well-known  term  for  extracting  spirits  from  wood  by 
means  of  hot  water,  and  that  shows  the  intention  of  the  Act. 
There  are  no  decisions  in  the  English  Courts  on  this  section,  but 
there  are  two  decisions   in  the  Scotch  Courts — namely.  Lord 
Advocate  v.  Stewart  (62  J.  P.  311)  and  Lord  Advocate  v.  Oarse 
(62  J.  P.  472).     These  were  cases  of  "grogging"  properly  so 
called,  as  the  casks  were   dealt  with  by   a   process — namely, 
adding  water  with  the  result  that  spirits  were  extracted — and 
the  defendants  were  convicted  and  fined  with  respect  to  each 
cask.     The  judgment  in  each  case  was  given  by  Lord  Stormonth- 
Darling,  and  he  says  (at  p.  472)  :    '^  I  think  the  section  means 
that,  if  a  man  puts  liquid  into  a  cask  and  leaves  it  there,  with  the 
effect  of  extracting  spirit  from  the  wood,  and  do  so  with  know- 
ledge of  the  effect,  he  is  to  be  held  guilty  of  a  contravention  "  of 
the  section.     Those  cases  do  not  bear  directly  on  the  present 
point.     If  the  spirits  in  this  case  were  extracted  in  contravention 
of  the  section,   then,    by   sub-sect.  3,   they   would   be   spirits 
unlawfully  kept  within  the   Spirits  Act,   1880,  and  the  casks 
would  be  liable  to  forfeiture,  so  that  the  only  protection  the 
person  could  have  would  be  by  sending  the  empty  casks  off  his 
premises  at  once.     There  is  no  offence  under  the  section  unless 
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BoBiNsoN    there  is  some  process  deliberately  leading  to  ''  grogging,"  such 

Bbothsbb    g^g  deliberately  leaving  the  cask  to  chemical  or  some  other  action 

LixiTSD     ^^  ^7  adding  water  or  some  other  ageot,  by  which  the  spirit  is 

w.  actually  drawn  out  from  the  wood. 

Dixon.  gij.   ji^^f^^i   jg    Finlay    (A.-G.)    {Rowlatt  with  him)   for  the 

1903.        respondent. — ^The  words  of  the  section  were  intended  to  cover 

precisely  this  case.     The  Legislature  were  dealing  with  a  very 

hiland      common  case  in  which  spirits  were  used  upon  which  no  duty  had 

u  g^g^^"  been  paid^  and,  unless  the  words  upon  which  this  prosecution  is 

Mpirit  ecaki^  based  had  been  inserted,  it  would  have  been  extremely  difficult 

'*  Spiriis     to  bring  home  the  offence  which  it  was  found  necessary  to  create 

^thevMiodor  ^y  *^^®  section,  and  which  was  created  for  the  first  time  by  this 

any  cask  "—  Section.     With  regard  to  the  term  "  grogging,"  it  is  said  that  it 

Exndati4mof  consisted  in  adding  water  to  the  cask  and  so  extracting  the 

r.aSc^e^^!^62  ^P^"^"^  from  the  wood ;  but  I  am  told  that  the  true  origin  of  the 

Vict.  e.  10,    phrase  is  that  the  cask,  being  bunged  up,  is  put  in  the  sun ;  then 

«.  4  (l,b).     the  spirit  which  was  in  the  wood  evaporated,  the  cask  was  either 

removed  to  a  cool  place  or  was  cooled  when  night  came  on,  the 

spirit  was  condensed  and  collected  at  the  bottom  of  the  cask,  and 

the  person  who  had  access  to  the  spirit  used  it  as  grog.     The 

term  "  grogging "  is  now  applied  to  any  process  by  which  the 

spirit  is   extracted    from   the   wood,   and   is   not   confined   to 

extracting  it  from  the  wood  by  the  agency  of  water.     What  the 

Legislature   intended  was   to   prevent   that   being   done,  and, 

having  regard  to  the  great  difficulty  in  bringing  home  the  actual 

commission  of  the  offence,  to  impose  the  penalty  where   the 

possession  existed.     The  words  of  the  section  show  that.     These 

words  are,  *'  or  any  spirits  extracted  from  the  wood  of  any  cask." 

It  does  not  say  '^any  spirits  which  have  been  extracted  from  a 

cask  subjected  as  aforesaid  to  this  process.'^     The  language  is 

simplified  for  the  very  purpose  of  hitting  every  case  where  the 

spirits  have  in  fact  come  out  of  the  wood — that  is,  have  been 

extracted — and  they  render  the  person  liable  on  whose  premises 

such  spirits  are  found,  whether  he  knew  it  or  not,  as  the  whole 

object  of  the  enactment  was  to  prevent  the  possession  of  spirits 

drawn  out  from  the  wood  in  that  way.     [Channell,  J. — Does 

not  the  question  turn  on  the  word  '^  extracted  "  f     Does  that 

term  cover  spirit  that  has  flowed  out  without  anything  being 

done  to  bring  it  out  ?]     Yes  ;  and  it  is  ''  extracted  "  whether  the 

person  intended  it  or  not,  because  he  has  done  that  which  by 

the  operation  of  natural  causes  produces  the  same  effect.     The 

person  extracts  it  so  soon  as  he  does  an  act  which  leaves  no 

more  to  be  done  to  get  the  spirit  out.     Here  what  was  done  was 

such  that  without  anything  further  being  done  by  anybody,  but 

merely  by  the  operation  of  natural  causes,  this  result  inevitably 

follows,  as  exudation  must  take  place.     There  was  no  charge 

against  the  appellants    that  they  did  this   for  the  purpose  of 

getting  the  spirits.     The  charge  was  that  somebody  did  that 

which  inevitably  produced  this  effect,  and,  if  so,  the  spirits  had 

been  extracted,  and   if  a  servant  did  this  with  a  cask  on  his 
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master's  premises,  then  the  master  could  be  fined  because  he    Bobiksoit 
would  be  in  possession  of  spirits  which  had  been  so  extracted.    Brothbbb 
The  further  note  sent  up  by  the  magistrates  is  really  no  addition     limitbd 
to  the  case  as  stated^  and,  if  they  meant  that  this  was  an  inno-  v. 

cent  putting  of  the  casks  in  the  sun,  the  case  ought  to  be  sent      I>«on. 
back  for  a  more  explicit  finding  as  to  that.     We  ought  to  know        2908. 

whether  or  not  they  found  as  a  fact  that  those  who  put  the  casks        

there  did  not  know  that  in  the  ordinary  course  spirits  would       Tnland 
evaporate  and  then  condense  in  the  casks  owing  to  the  operation  »,  ^yoo^iW'' 
of  natural  law.     I  put  these  two  points :  First,  that  if  the  spirits  Bpirit  eatks— 
had  in  fact  been  extracted,  that  is  enough — that  is  to  say,  if  the      ^^SpiriU 
cask   being   put    under    such    circumstances    that    the    spirit  ^'/^J^^'J^'^j!*^ 
evaporated  and  then  condensed  when  it  got  cool,  then  that  is  a  any  c«k"— . 
case  of  extraction,  whether  it  was  done  intentionally  with  that  Bmudation  of 
object  or  not ;  secondly,  in  the  circumstances  of  this  case  it  must  ^  'IIJ^!^J^^q2 
be  taken  that  somebody  intended  this  result  to  follow.     The     Yict.r..^o^ 
cjises  of  Lord  Advocate  v.  Stewart  (uhi  sup,)  and  Lord  Advocate     9.  4(1,6). 
V.  Carse  (ubi  sup.)  are  not  much  in  point,  as  there  admittedly 
water  was  applied  to  extract  the  spirits.     The  case  of  Reg.  v. 
Woodrow   (15  M.   &  W.  404),  reported  as  Reg,  v.    Woodruffs 
(7  L.  T.  Rep.  0.  S.  115),  is  precisely  in  point.     There  a  retail 
dealer  in  tobacco  was  convicted  under  sect.  3  of  the  Tobacco 
Act,  1842  (5  A  6  Vict.  c.  93),  for  having  adulterated  tobacco  in 
his  possession,  although  in  fact  he  did  not  know  and  had  no 
cause  to  suspect  that  it  was  so.     The  judgments  of  Pollock, 
C.B.,  Parke   and   Alderson,  BB.    show  that  if  a  person  is  in 
possession    of    the   article  —  knowing    that   he   has    possession 
of  it — as  the  appellant  was  in  this  case,  and  that  article  falls 
within  the  terms  mentioned  in  the  statute — in  that  case  adul- 
terated tobacco,  in  this  ca«e  extracted  spirits — then  there  is  no 
question  but  that  the  offence  is  proved. 

Bruce  Williamson  in  reply. — The  case  finds  expressly  that  the 
casks  were  placed  where  they  were  in  the  ordinary  course  of 
business  to  await  removal  or  disposal,  and  that  finding  absolutely 
negatives  any  intention  on  the  part  of  the  appellants,  or  their 
servants,  or  anybody  else  who  had  control  of  the  casks,  to  put 
them  in  that  position  and  leave  them  there  for  the  purpose  of 
encouraging  the  exudation  of  the  spirit  from  the  wood.  The 
whole  question  turns  on  the  meaning  of  the  word  "  extracted.'^ 
Extraction  does  not  mean  exudation,  and  spirits  which  merely 
exude  in  this  way  cannot  be  said  to  be  extracted  from  the  wood. 
The  section  is  homogeneous,  and  is  distinctly  aimed  at  three 
things — first,  the  process;  secondly,  the  casks  which  have  been 
so  treated  by  the  process  ;  and,  thirdly,  the  spirits  which  are  the 
results  of  the  process,  and  which  are  found  on  the  premises  of 
the  person  who  resorts  to  the  process,  or  who  has  them  on  his 
premises. 

Lord  Alverstone,  C.J. — I  am  of  opinion  that  this  appeal 
must  be  allowed.  The  first  point  is  the  construction  of  the 
section  itsel^'.      Now,  the  offence  created  by  this  section  is  a 
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BoBiKBON    criminal  offence^  and  a  serious  offence  of  course^  haying  regard 

Bbothsbs    ^  ijIiq  fine  inflicted  of  50Z.       The  section  deals  in  the  first  place 

LixiTiD     ^^^^  subjecting  any  cask   to   any   process  for  the  purpose  of 

V.  extracting  any  spirits  absorbed  in  the  wood.      Extracting  in  its 

Dixon,      natural  meaning  I  understand  to  be  drawing  out,  not  exuding 

1903.        naturally,  or  sweating,  but  drawing  a  substance  out,  and  it  is  a 

'       process  for  the  purpose  of  extracting  the  particular  substance. 

Inland      Then  '*  if  a  person  has  on  his  premises  any  cask  which  is  being 

ti^^^f^**  subjected  to  any  such  process  *'  there  is  no  difficulty  about  that, 

Bpirit  ca$lc$^  the  words  are  the  same  as  in  the  previous  part  of  the  section 

*'apirU9     —  *' or     any     spirits     extracted     from     the     wood     of    any 

*Tfc«wo^T ^*®^  '* — ^^    ^®    contended     by    the    learned    Attorney-General 

any^ash"-^  that  that  means  exuding  in  fact,  or  having  exuded  in  fact  by 

Exudatwn  of  atmospheric  or  climatic  influences,  whether  subjected  to  a  process 

'fctl^flfTfla  or  not.     I  think  that  is  not  so,  and  I  further  think  that  that 

^tee. «.  10     proposition  is  negatived  by  the  use  of  the  same  or  corresponding 

<.  4(1,  b).     language  in  sub-sect.  3.     '^  All  spirits  extracted  in  contravention 

of  this  section  " — that  means  extracted  by  something  which  the 

section  forbids — "  shall  be  deemed  to  be  spirits  unlawfully  kept 

or  deposited  within  the  meaning  of  the  Spirits  Act,  1880,  and 

every  cask  which  is  being  subjected  to  any  such  process,  or 

which  being  upon  premises  upon  which  spirits  so  extracted  " — 

that  means  extracted  in  contravention  of  this   section — ^''are 

found  has  been  subjected  to  any  such  process,  shall  be  forfeited.^' 

I  therefore  come  to  the  conclusion  that  the  section  did  not  mean 

to  include  as  an  offence  the  innocent  possession  of  spirits  which 

had  exuded  without  any  active  or  permissive  process  to  lead  to 

the  extraction  of  the  spirits.     Now,  when  the  case  was  before  us 

in  the  first  instance  the  fact  that  the  appellants  had  not  used  an 

active  or  permissive  process  was  negatived,  but  it  was  suggested 

very  properly  by   the    learned    Attorney-General    that    their 

servants  might  have  known  all  about  it,  and  accordingly  the 

case  went  back,  and  the  further  case  finds  two  things  which  I 

think  are  very  important,  first,  that  the  casks  were  placed  to 

await  removal  or  disposal ;  secondly, "  that  neither  the  appellants 

nor  their  servants  or  agents   had  subjected  the  said  casks  or 

either  of  them  to   any  process  for  the  purpose  of  extracting 

spirits  from  the  wood  thereof.^'      I  understand  that  to  negative 

the  suggestion   with   regard  to  the  servants,  and   to  put  the 

servants  in  the  same  position  as  the  appellants.     I  only  wish  to 

add  one  further  observation  upon  the  facts  as  stated,  which,  I 

think,  makes  the  meaning  clear.    Everything  in  the  case,  I  think, 

negatives  any  knowledge  or  process  intentionally   applied,  or 

applied  with  knowledge  to  make  the  stuff  exude,  or  to  extract  it. 

The  casks  were  placed  in  a  place  screened  from  the  sun,  although 

it  was  admitted  that  sometimes  the  sun  would  reach  them.    They 

were  there,  one  for  the  purpose  of  being  delivered  to  the  distilleryi 

and  the  other  for  the  purpose  of  being  sold,  and  the  spirits  are 

not  found  having  been  taken  out  of  the  casks,  but  are  found  by 

the  Excise  officer  in  the  casks  in  the  place  they  were  put  in. 
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The  case  would  be  a  very  different  case  if  the  result  had  been    Bobinbon 
that  the  spirit  had  been  taken  oat  and  used,  and  I  think  there  is  a    Brothers 
great  deal  in  the  argument  used  by  counsel  for  the  appellants     limitid 
that  if  some  limit  is  not  to  be  put  on  the  meaning  of  the  word  v, 

*'  extracted/*  a  person  who  is  in  possession  of  a  cask  innocently      ^^^^' 
upon  which  the  sun  plays^  and  causes  the  stuff  to  exude  from  the        ^sos. 

wood,  would  be  liable  to  a  penalty  under  the  section.     I  am  of         

opinion  that,  adopting  the  construction  which  I  put  upon  the       Inland 
word  '*  extracted,^*  which  means  not  exuding,  but  extracting  the   ^  a^"^^'* 
spirit  by  some  process,  either  a  natural  process  or  an  artificial  tpirii  comU-- 
process,  that  there  was  no  offence  committed  here,  and  I  think      ''8pirii» 
any  inference  from  the  fact  that  the  spirits  had  come  out  of  the  **/jJ^^/7/* 
wood  and  were  in  the  cask  is  negatived  by  the  finding  of  the  anycatk**— 
magistrates  both  in  the  original  case  and  in  the  present  case.     I  Exudation  of 
think,  therefore,  this  appeal  should  be  allowed.  ca?fc— of  jTc^ 

Wills,  J. — I  have  come  to  the  same  conclusion.      The  case  is  ^  ^^ct.  c.  10, 
not  at  all  free  from  difficulty,  and  many  suggestions  may  be     s.  4(1,6). 
made  to  show  that  either  on  the  one  hand  or  the  other  incon- 
yeniences  or  an  injustice  may  follow  upon  whatever  decision  is 
given.      The  decision  which  we  give  here  may  possibly  leave  it 
open  to  people  to  put  these  things  where  they  know  the  spirit 
will  be  extracted   from  the  casks  without  it  being  possible  to 
convict  them  of  any  offence  under  this  section.      On  the  other 
hand,  very  great  inconvenience,  as   has  been  pointed  out  by 
counsel  for  the  appellants,  would  arise  if  a  contrary  meaning  were 
given  to  the  word  "  extract,"  and  it  would  undoubtedly  subject 
the  carrier  or  a  railway  company,  and  so  on,  to  prosecution  if 
these  casks  should  remain  in  the  warehouse  or  on  the  premises  of 
the  railway  company  for  a  sufficient  length  of  time  for  exudation 
to  take  place.     Therefore  it  is  not  a  case  in  which  one  can  judge 
much  what  the  construction  should   be  with  reference  to  the 
consequences  of  it.     It  seems  to  me  the  consequences  are  not 
unfairly  balanced  on  the  one  side  or  the  other,  and  if  that  is  so, 
there  is  no  other  ground  than  that  the  natural  meaning  of  the 
language  is  the  best  guide,  and  the  first  guide  that  ought  to  be 
resorted  to.      Now  '*  extract "  in  all  ordinary  understanding,  I 
think,   means  something  more  than  exude,  and  I  think  if  it 
should  be  felt  that  there  is  any  serious  inconvenience  to  the 
Revenue  in  the  construction  which  we  are  putting  upon  this 
section,   the    proper  remedy  is  for   the  Government  to  go  to 
Parliament  and  to  get  the  word  ^'  etude,"  or  some  word  of  that 
kind,  put  into  the  Act,  so  that  there  may  be  no  doubt  about  it. 
But  I   think  it  would  be  straining  an  enactment,  which  is  a 
criminal  enactment   after   all,  to    say    that   such   a   word    as 
"  extract "  really  covers  that  which  is  merely  exudation,  and 
therefore  I  come  to  the  same  conclusion  as  my  Lord. 

Channell,  J. — I  am  of  the  same  opinion,  and  I  think  the 
words  are  quite  clear.  There  is  a  little  difficulty  in  this 
particular  case  in  saying  whether  or  not  the  facts  bring  the 
appellants  within  the  statute^  because  I  think  there  is  no  doubt 

VOL.  XX.  MM 
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BoBiNsoN    that  if    somebody   in   the   employment^   for    instance^   of   the 

Bbothbbs    appellants,  without  any  knowledge  on  the  part  of  the  appellants 

LixiTiD     ^^  ^^^>  ^^  P^^  these  casks  in  a  place  where  they  conld  get  a 

v.  little   sun   upon   them  instead  of  being  entirely  in  the  shade, 

DnoN.      knowing  that  the  effect  of  that  would  be  to  bring  out  some  of 

^9Q3        the  spirits^  then  the  spirits  would  have  been  extracted,  and  it 

would  not  signify,  under  the  words  of  this  section,  whether  they 

Inland       would  have  been  extracted  by  the  appellnnts — they  would  be 

*' Grogging''  ®^<'"'acted    and     not    merely    exuded,    and     consequently    the 

jfpmt  easka-^  appellants  would  be  liable  to  be  convicted.     That  is  the  point 

''Spiriis     upon  which  we  sent  the  case  back.      I  do  not  know  whether  the 

^^^**^*^**J^?*  magistrates  heard  any  further  evidence,  or  whether  they  sent 

any  caaJk"—  ^^  back  to  US  upou  former  evidence,  possibly  they  had  not  their 

Exudation  of  attention  directed  very  fully  to  this  point,  and  they  were  unable 

*?*^iTe2  *^  decide  the  object  of  the  particular  individual  or  person,  or 

Vict.  c.  10     whoever  it  was  on  the  premises,  who  actually  put  the  casks  there ; 

«.4(l,6).     consequently  they  came  to  the  conclusion,  and  have  returned  it 

to  us,  that  it  was  not  done  intentionally  by  anybody.     That 

being  so,  it  seems  to  me  the  statute  does  not  apply.     I  shonld 

think  our  decision  that  it  is  not  necessary  that  the  persons  in 

whose  po&isession  it  was  should  themselves  have  been  parties  to 

the  extraction,  would  be  enough  to  satisfy  the  purposes  of  the 

Crown  in  all  ordinary  cases,  anci  that  most  likely  when  they  are 

prosecuting  in  another  case,  and  point  out  to  the  tribunal  that  a 

man  who  knows  anything  about  these  things  must  know  the 

effect  of  putting  a  cask  in  the  sun,  they  will  probably  be  able  to 

prove  in  any  other  case  in  point  of  fact  that  it  was  extracted, 

although  they  have  not  proved  it  in  this. 

Appeal  allowed  with  costs. 
Solicitors   for   the   appellants,   Cunlifes  and   Davenport,  for 
J.  G,  Wilsoiiy  Ornsby,  and  Oadle,  Durham. 

Solicitor  for  the  respondent.  The  Solicitor  of  Inland  Revenue. 
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KING'S  BENCH  DIVISION. 

April  1  and  8,  1903. 

(Before  Lord  Alvbrstonb,  C.J.,  Wills  and  Channkll,  JJ.) 

Fielding  (app.)  v.  Turner  (resp.).  (a) 

Oaming —  Unlawful  gaming — Automatic  machine — Kept  in  sweets- 
meat  shop — Common  gaming-house — Oaming  House  Act,  1854 
(17  *  18  Vict.  c.  38),  s.  4. 

The  occupier  of  a  shop  for  the  sale  of  sweetm^aisy  ^c,  kept  in  his 
shop  an  automMic  machine  hy  which  a  person  on  putting  a 
penny  in  the  slot  was  able  by  pulling  a  spring  to  throw  the 
penny  upwards  so  that  it  fell  into  one  of  seven  compartments. 
If  it  fell  in  one  of  these,  he  received  in  retv/m  a  ticket  for 
sweetmeats  of  the  value  of  2d. ;  if  in  one  of  two  others,  he 
received  his  penny  back ;  and  if  in  any  of  the  remainder,  his 
penny  was  kept  and  he  received  nothing  in  return. 

The  evidence  showed  that  with  practice  a  certain  amount  of  skill 
might  be  acquired  in  the  u^e  of  a  particular  machine,  but  that 
in  fact  on  the  whole  the  users  were  at  a  disadvantage. 

Held,  that  the  use  of  this  ma^ihine  was  unlawful  gaming,  and  thai 
the  shopkeeper,  having  knowingly  kept  the  sams  and  permitted 
it  to  be  used  in  his  shop,  had  used  the  shop  for  the  purpose  of 
unlawful  gaming  within  sect.  4  of  the  Oaming  House  Act,  1854. 

/^ASE  stated  by  justices. 

Fielding  was  the  occupier  of  a  shop  in  Manchester-road, 
in  the  borough  of  Oldham. 

Turner  laid  an  information  against  him  under  sect.  4  of  the 
Gaming  Act,  1854,  for  having  unlawfally  opened,  kept,  and  used 
the  shop  for  the  purpose  of  unlawful  gaming  being  carried  on 
therein  on  the  12th,  19th,  and  22nd  days  of  April,  1902,  and  the 
justices  convicted  Fielding. 

Fielding  now  appealed  against  this  conviction. 

The  facts  as  found  by  the  justices  were  shortly  as  follows : — 

The  shop  kept  by  the  appellant  was  for  the  sale  of  sweetmeats, 
herbs,  herb  beer,  and  tobacco.  In  it  he  had  an  automatic 
machino  of  the  pen ny-in- the- slot  description.  The  mode  of 
working  it  was  this :  A  person  desiring  to  work  the  machine 
put  a  penny  in  the  slot,  and  then  palled  down  a  spring  by  means 

(a)  Beported  by  J.  Andrbw  Stbahan,  Esq.,  Barrister-ai-Law. 

H   M   2 
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FiiLDiNG  of  a  knob.     He  then  let  the  knob  go  and  the  spring  flew  np^  andl 

TuBKE  *^®  penny  was  thus  sent  on  its  journey  and  might  go  into  one  of 

'  seven  compartments.   If  it  went  into  either  of  two  compartments^ 

1903.  the  penny  was  returned  to  the  sender.     If  it  went  into  one  of 

^~T"  _  four  compartments,  the  penny  was  retained  in  the  machine  and 

Autonuttic  *^®  sender  got  nothiug  for  it.     If  the  penny  went  into  the  centre- 

machine—  compartment  (the   balPs   eye,   as   it   was    called),   the    sender 

Sweetmeat  received  from  the  machine  a  ticket  entitling  him  to  receive  from 

Common  *^®  appellant  twopenny  worth  of  sweets,  or  it  might  be  cigars  or 

gaming-house  cigarettes. 

—Qammg        During  the  12th,  19th,  and  22nd  days   of  April,  1902,  the 

185407  4-  18  P^l^^®  kept  a  watch  on  the  shop,  and  evidence  was  given  by  themi 

Vict,  c.  88),   to  show  that  it  was  resorted  to  on  these  days  by  many  boys  and 

«•  4*        some  men,  who  put  pennies  into  the  machine.    The  results  varied. 

a  good  deal,   but  the   advantage   on  the  whole  was  with  the- 

machine.     Some  of  the  boys  who  made  use  of  it  on  these  days 

were  called,  and  on  cross-examination  at  least  one  admitted  that 

a  certain  skill  in  directing  the  penny  in  this  machine  could  be- 

acqnired  by  practice  upon  it,  and  that  a  person  having  auch  skill 

might  win  as  often  as  he  lost. 

The  Gaming  House  Act,  1854  (17  &  18  Vict.  c.  38) : 

Sect.  4.  Adj  person  being  the  owner  or  occupier  or  having  the  nse  of  any  house, 
room,  or  place,  who  shall  open,  keep,  or  use  the  same  for  the  purpose  of  unlawful' 
gaming  being  earried  on  therein ....  may  on  summary  couTiction  thereef' 
before  two  justices  of  the  peace  be  adjudged  by  such  justices  to  forfeit  and  pay  such 
penalty  not  exceeding  500/.  as  to  such  justices  shall  seem  fit. 

Llewelyn  Davies  for  the  appellant. — Three  questions  arise  on; 
this  case,  and  I  submit  that  if  the  Court  does  not  answer  all  of 
them  in  the  affirmative  the  conviction  must  be  quashed-  These 
questions  are  :  First,  is  the  use  of  this  machine  gaming  at  all  T 
Secondly,  if  it  is,  is  it  unlawful  gaming  ?  And,  thirdly,  if  it  is* 
unlawful  gaming,  is  the  shop  kept  for  the  purpose  of  unlawful 
gaming  ?  As  to  the  first  point,  it  is  contended  that  the  use  of 
this  machine  is  not  gaming  at  all.  In  order  to  constitute-a  game 
there  must  be  a  contest  between  two  or  more  persons.  Here- 
there  is  no  such  contest.  The  person  using  the  machine  plays 
against  no  other  player.  [Lord  Alverstonk,  C.J. — Surely  he 
plays  against  the  owner  of  the  machine.]  Even  if  it  is  gaming,, 
it  is  not  unlawful  gaming.  It  is  not  unlawful  gaming,  inuthe 
first  place,  because  it  is  not  a  game  of  mere  chance;:  it  is  a 
game  of  skill.  By  33  Hen.  8,  c.  9,  no  doubt  many  games  of  skill 
were  made  unlawful,'  but  that  and  the  subsequent  statutes- 
amending  and  altering  it  have  been  repealed,  as  far  as  games  of 
mere  skill  are  concerned,  by  sect.  1  of  8  &  9  Vict.  c.  109.  Here 
the  evidence  of  the  prosecution  shows  that  skill  may  be  acquired. 
Of  course,  at  first  the  results  in  using  the  machine  must  depend 
on  chance,  but  that  is  the  same  with  all  games  of  skill  at  first. 
It  merely  amounts  to  saying  that  the  player  has  in  this,  as  in  all 
games,  to  acquire  his  skill  by  practice.     But  even  if  it  weiie  a- 
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•mere  game  of  chance,  it  would  not  follow  that  it  ia  necessarily    Fibldino 
unlawful  gaming.     Games    of    chance  become  unlawful  games     m   "^^ 

•only  when  they  are  expressly  and  specifically  forbidden  by  statute        

— as  certain  games  of  chance  are — or  when  they  are  played  in        1908. 
a  common  gaming-house  :  {Jenks  v.  Turpin,  50  L.  T.  Rep.  808 ;        "T"  __ 
13  Q.  B.  Div.  605  ;  Russell  on  Grimes,  6th  edit.,  vol.  1,  p.  291).       ^^I^eic 

It  has  never  been  clearly  defined  what  amounts  at  common    liiachifie^ 
law  to    a   common    gaming-house,  but  clearly  there    must    be    S^o^tmeat 
•circumstances  of  a  demoralising  character  attached  to  the  gaming     common 
-carried  on  therein,  such  as  excessive  stakes,  disorderly  conduct,  gaming-house 
or  such  like  :  {Rex  v.  Rogier,  1  B.  &  C.  272;  Russell  on  Crimes,    —Oaming 
«th  edit.,  vol.  1,  p.  741 ;  Hawkins  P.  C,  bk.  1 ,  c.  75,  s.  6).  i^sT{i7^^\8 

Now,  this  game  is  certainly  not  specifically  forbidden,  nor,  it  is  vict.  e.  38), 
submitted,  can  the  appellant's  house  be  held  a  common  gaming-  «•  ^• 
house  at  common  law.  Neither  does  it  come  within  sect.  2  of  8 
*&  9  Yict.  c.  109.  That  section  contains  an  enactment  as  to  what 
it  is  sufficient  to  prove  where  there  is  no  specific  evidence  that 
a  house  is  a  gaming-house  at  common  law  in  order  to  bring  it 
within  the  statutory  rules  as  to  unlawful  gaming.  The  gist  of 
that  enactment  is  that  the  house  is  to  be  regarded  as  a  common 
;gaming-house  if  it  is  '^kept  or  used  for  playing  therein  at  any 
unlawful  game,  and  that  a  bank  is  kept  there  by  one  or  more 
players  exclusively  of  others,  or  that  the  chances  of  any  game 
played  therein  are  not  alike  favourable  to  all  the  players.  .  ." 
Assuming,  then,  that  this  shop  was  a  place  kept  for  playing 
therein  at  any  unlawful  game,  the  using  the  machine  is  not 
unlawful  gaming  unless  either  a  bank  is  kept  or  the  chances  of 
the  players  are  unequnl.  I  submit  that  clearly  no  bank  is  here 
kept,  and  that  the  chances  of  the  players  are  equal.  That 
brings  me  to  my  third  point.  Both  sect.  2  of  8  A  9  Vict.  c.  109 
and  sect.  4  of  the  Gaming  House  Act,  1854,  require  that  the 
place  should  be  kept  or  used  for  the  purpose  of  unlawful  gaming. 
Whether  this  is  an  unlawful  game  or  not,  and  whether  a  bEink 
is  kept  or  not,  and  whether  the  chances  of  the  players  are  equal 
or  not,  the  appellant  has  committed  no  ofPence  unless  the  shop  is 
kept ''for  the  purpose^'  of  carrying  on  the  unlawful  game.  That 
means  that  the  primary  purpose  for  which  the  shop  is  kept  must 
be  the  purpose  of  unlawful  gaming  :   {Jenks  v.  Turjpin  {sup,). 

But  the  primary  purpose  of  the  appellant  was  to  sell  his 
sweetmeats  and  cigarettes.  The  machine  was,  as  the  evidence 
shows,  merely  an  instrument  for  the  advancement)  of  this  sale.  It 
is  submitted,  then,  the  sliop  was  not  kept  or  used  for  the  purpose 
of  unlawful  gaming  within  sect.  4. 

i2.  B.  D.  Acland  for  the  respondent. — As  to  the  last  point 
made  on  behalf  of  the  appellant,  the  case  of  Jenks  v.  Turpin 
(irttp.)  is  really  adverse  to  his  contention.  The  sole  point  is 
whether  in  fact  the  shop  was  used  for  carrying  on  unlawful 
^mes.  If  it  was  used  for  the  purpose,  it  does  not  matter 
whether  it  was  mainly  used  for  other  purposes  or  not.  Here, 
•except  in  one  paragraph,  there  is  no  reference  to  the  shop  being 
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FiSLDiNo     used  for   any   other    purpose  thao    unlawful   gaming.       [Lord 
^-  Alyebbtone^  C.J. — The   only  point  we  want  you  to   argae  is 

*     whether  or  not  this  is  an  unlawful  game.]     A  game  becomes 

1903.        unlawful^  firstly^  when  it  is  carried  on  in  a  common  gaming- 

""T"  _    hoase ;  or,  secondly,  when  it  is  carried  on  so  as  to  be  contrary  to 

il-SomaWc    public  morals.      The  latter  point  does  not  depend  on  the  size 

fntuiKin&—    of  the  stakes ;    otherwise  none  but  the  rich  could  commit  the 

Sweetmeat    offence.    If  the  mode  in  which  it  is  carried  on  encourages  idleness 

O^     O'    extrayagance-and  what    are    idleness    and    extravagance 

gaming-house  depends  on  the  position  and  ordmary  avocations  of  the  persons 

—Gaming    concerned — then  the  game  becomes  unlawful.     By  sect.  11  of  the 

1^4^17^**18  ^^^  ^^  Henry  VIII.  many  games  were  made  unlawful  except  on 

Vict,  c.  88),  holidays,  quite  irrespective  of  skill  or  stakes,  to  certain  classes  at 

t.  4.        any  rate  of  the  community  ;    till  ]  845  tennis  was  an  unlawful 

game,    the    ground    being   that    the    playing    of    these    games 

prevented   the    people    from  practising  archery.      Sect.    1  of 

8  &    9  Vict.   c.    109   only   altered   the   law   as   far  as   games 

of  skill  were  concerned.     Here  the  game  is  not  one  of  skill.     No 

doubt  practice  on  a  particular  machine  may  in  time  enable  the 

user  to  improve  his  chances  somewhat  so  far  as  the  use  of  that 

particular  machine  is  concerned.      But  such  practice  will  in  no 

way  givo  him  skill  as  to  other  machines,  because  there  is  no 

standardisation  of  the  strength  of  the  springs.     As  to  the  point 

of  the  small ness  of  the  stakes  being  proof  that  the  gaming  cannot 

be  demoralising,  I  rely  on  the  words  of  Smith,  J.  at  p.  532,  in 

Santongeli  v.  Neilson  (3  Fraz.  Jus.  Cas.  13).    The  case  otherwise 

does  not  apply  here,  since  it  turned  on  another  statute.     Sect.  2 

of  8  &  9  Vict.  c.  109  clearly  applies  here,  since  two  of  the  three 

alternatives  at  any  rate  are  fulfilled.      The  three  alternatives  are 

(1)   unlawful  game ;    (2)   keeping  bank ;    (3)   unequal   chances. 

Here  the  appellant  keeps  a  bank  since  the  players  stake  against 

him,  and  the  chances  are  unequal  since  there  is  a  greater  chance 

of  his  than  their  winning. 

Davies  in  reply.  n         j         ia 

^  '^  Cur.  adv.  vuU, 

April  8. — The  judgment  of  the  Court  was  read  by 
Lord  Alvbestone,  O.J. — This  ivas  an  appeal  from  a  conviction 
by  the  Oldham  magistrates  by  which  the  appellant  was  convicted 
under  sect.  4  of  17  &  18  Vict.  c.  38  of  keeping  and  using  a  house 
for  the  purpose  of  unlawful  gaming.  [Having  stated  the  facts 
as  set  out  above,  his  Lordship  proceeded]  :  It  was  argued  before 
us  that  the  conviction  was  wrong  on  the  ground  that  there  was 
no  evidence  of  unlawful  gaming  within  the  section.  The  first 
ground  on  which  this  contention  wae  founded  was  that,  if  a  game 
at  all,  the  use  of  the  automatic  machine  in  question  constituted  a 
game  of  skill.  We  are  clearly  of  opinion  that  this  contention 
cannot  be  maintained.  In  the  proper  sense  of  the  word,  skiU 
has  no  effect  upon  the  act  done  by  the  person  who  puts  the  penny 
in  the  slot.  No  doubt  continuous  practice  with  the  same  machine 
might  enable  a  person  to  acquire  knowledge  as  to  the  strength 
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of  the  particular  springs  and  thereby  enable  him  to  bo  more    Fixldino 
saccessfal  in  making  the  penny  fall  into  the  centre  compartment  ^- 

than  in  the  case  of  a  person  who  had  not  the  same  practice  with        

the  machine.     On  the  first  and  probably  on  many  occasions  it  is        1903. 
a  pure  question  of  chance  into  which  compartment  the  penny  will        ~r"_^ 
fail;  no  aim  can  be  taken,  and  it  is  not  unimportant  to  observe,    AxU^nmtic 
in  connection  with  another  part  of  the  case,  that  there  are  four    machi'ne-' 
compartments  into  which  it  can  fall  with  no  return  to  the  person    Sweetmeat 
inserting  it,  as  against  one  into  which  if  the  penny  falls  it  will      common 
enable  the  person  inserting  it  to  receive  a  ticket  of  the  nominal  gaming-house 
value  of  2d.    It  was  then  argued  that  there  was  no  unlawful  gaming    —  Oaming 
because  there  was  no  individual  who  competed  or  played  a  srame  ^MV^fJ^tHo 
with  the  person  who  inserted  the  penny  m  the  slot.      Ihis,  we    vict.c,  38), 
think,  involves  a  fallacy.     There  are  many  lotteries  and  games  of        ».  4. 
chance  in  which  only  the  persons  who  actually  stake  take  part ; 
but  here  the  holder  or  owner  of  the  machine  may  be  said  to  back 
his  chance  of  the  money  falling  into  one  of  the  four  compart- 
ments, in  which  case  it  will  be  retained  without  return,  as  against 
the  centre  compartment,  out  of  which  alone  any  prize  can  be 
drawn.     The  keeper  or  owner  of  any  such  machine  backs  his 
chance  against  the  person  using  it.     Subsidiary  contentions  were 
raised  that  the  keeping  of  such  a  machine  in  a  shop  was  not  keeping 
ornsingaroomforthepurposeof  unlawful  gaming  within  thesection, 
but  we  are  clearly  of  opinion  that,  if  the  operation  was  unlawful, 
the  appellant  was  rightly  convicted  of  keeping  the  room  for  the 
purpose ;  in  fact,  the  only  substantial  question  is  whether  or  not, 
assuming  the  operation  to  constitute  gaming,  it  was  unlawful 
gaming  within  sect.  4  of  the  Gaming  House  Act,  1854  (16  &  17 
Vict.   c.    119).     That   Act   contains   no   definition   of   unlawful 
gaming,  but  it  refers  in  sect.  2  to  the  Act  8  &  9  Vict.  c.  109,  and 
that  Act  enables  us  to  ascertain  what  was  the  class  of  game  or 
transaction  which  was  considered  to  be  unlawful.     The  preamble 
of  that   Act    recited    the    Act    of    Henry    VIII.,   which    had 
undoubtedly  included  within  its  purview  many  games  which  were 
in  every  sense  of  the  word  games  ot  skill,  and  sect.  1  repealed  the  Act 
of  Henry  VIII.  so  far  as  it  relates  to  these  games.    Sect.  2,  which 
dealt  with  unlawful  gaming,  not  only  in  houses  occupied  for  that 
purpose  and  open  to  the  public,  but  with  houses  which  were 
alleged  to  be  open  for  the  use  of  subscribers  only,  enacted  that, 
in  default  of  other  evidence,  it  should  be  sufficient  in  support  of 
the  allegation  in  any  indictment  or  information  that  any  house  is 
a  common  gaming-house  to  prove  ''that  such  house  or  place 
is  kept  or  used  for  playing  therein  at  any  unlawful  game,  and 
that   a  bank   is   kept   there   by    one   or   more   of    the   players 
exclusively  of  the  others,  or  that  the  chances  of  any  game  played 
therein  are  not  alike  favourable  to  all  the  players,  including 
among  the  players  the  banker  or  other  person  by  whom  the  game 
is  managed  or  against   whom  the   other   players   stake,  play, 
or  bet,  and  every  such  house  or  place  shall  be  deemed  a  common 
gaming-house.^^     This  section  is  somewhat  difficult  to  construe,. 
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Fielding     but  in  our  opinion  it  does  indicate  that  a  game  in  which  the 
*  chances  are  not  alike  favourable  to  all  the  players,  including 

among  the  players  the  person  by  whom  the  games  are  managed  or 

1903.       against  whom  the  players  stake,  is  an  unlawful  game.     We  are 

~  _    of  opinion  that  the  operation  of  this  machine  falls  within  the 

Automatic    clefii^ition,  and  that  that  being  so  the  operation  carried  on  was 

machine—    One   of    unlawful   gaming,   and   that   the   appellant   knowingly 

Sweetmsat    occupied  the  shop  and  permitted  it  to  be  used  for  that  purpose. 

Common      ^^  Were  referred  by  Mr.  Llewelyn  Davies  to  the  case  of  Jenks 

gaming-house  V.  Turpin  {sup,),  and,  without  saying  that  that  case  is  a  direct 

— Gaming    authority  in  favour  of  the  view  which  we  have  expressed,  the 

l^Ta'f^Jr'is  ^P^^ion  of  Hawkins,  J.,  at  p.  524,  and  the  opinion  of  Smith,  J., 

Vict.  c.  38),   at  pp.  532  and  533,  support  the  view  which  we  have  expressed. 

.8.  4.        With  regard  to  the  contention  that  because  the  money  staked 

was  only  Id.  the  transaction  is  not  within  the  statute,  we  are 

clearly  of  opinion  that  the  smallness  of  the  amount  is  not  a 

conclusive  test,  but  that  the  mischief  pointed  out  by  Smith,  J. 

of  unlawful  gaming  may  be  present  although   the  stakes  are 

small.     We  are  therefore  of  opinion  that  the  conviction  should 

be  affirmed,  and  the  appeal  dismissed  with  costs. 

Appeal  dismissed. 
Solicitors  for  the  appellant,  Keith  and  Humphries. 
Solicitors  for  the  respondent,  Chester,  Broome,  and  Griffiths, 
for  H.  Booth  and  Sons,  Oldham. 


KING'S  BRNCH  DIVISION. 

Wednesday,  July  8,  1903. 

(Before  Lord  Alvebstone,  C.J.,  Wills  find  Channbll,  J  J.) 

Mile  End  Old  Town  Guardians  v.  Hoare.  (a) 

Factory'— Electrical  engine — Public  building — Workhouse  and 
infirmary — Factory  arid  Workshop  Act,  1901  (1  Edw,  7,c.  22), 
s.  149  (1),  sched.  6,  part  1  (20). 

Workhouses  are  public  buildings  within  the  meaning  of  that  term 
in  sched,  6,  part,  1  (20),  of  the  Factory  and  Workshop  Ad, 
1901. 

/^ASE  stated  by  a  metropolitan  magistrate. 

On  the  5th  day  of  Febraary,  1903,  an  information  was  preferred 

(a)  Beported  by  J.  Andrew  Stbahan,  Esq.,  Bamster-at-Law. 
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by  Herbert  W.  Younger,  agent  for  Charles  C.  W.  Hoaro,  one  of  Mile  End 
His  Majesty^s  inspectors  of  factories  and  workshops,  against  the  ^^^  Town 
board  of  guardians  of  Mile  End  Old  Town  for  that  on  the  2nd  ^ 

day  of  February,  1903,  a  certain  factory  within  the  meaning  of      Hoarb. 
the  Factory  and  Workshop  Act,  1901,  situate  at  Bancroft-road,        ~~ 

Mile  End,  of  which  they  were  then  the  occupiers,  was  not  kept ' 

in  conformity  with  the  Act — ^that  is  to  say,  a  certain  steam-engine  Factory  and 
was  not  securely  fenced.  Workeiwp 

Upon  the  hearing  of  the  information  tlie  following  facts  were    luUdinQ— 
admitted  or  proved  : —  Workho^tse— 

The  board  of  guardians  of  Mile  End  Old  Town  (hereinafter     Electrical 
called  the  appellants)  had  the  government  and  control  of  the     i^^^^~^ 
workhouse  and  infirmary  situate  at  Bancroft-road,  Mile  End,   c.  22, «.  149 
under  and  subject  to  the  Poor  Law  Amendment  Acts.     Within  (l),  srHed.  6, 
the  premises  of  the  workhouse  and  infirmary  and  forming  part   ^^^^  ^  ^^^^' 
thereof  are  an  engine-house  and  machinery  used  by  the  appel- 
lants for  the  purpose  of  generatirjg  elt'ctrical  energy  for  the 
lighting  of   the  workhouse   and    infirmary,   for  working   their 
hydraulic  lifts,  and  for  cutting  wood.     The  machinery  included 
two  engines,  one  of  which  was  not  securely  fenced. 

Sect.  149  (1)  of  the  Factory  and  Workshop  Act,  1901, 
provides  [inter  alia)  that  the  expression  *'  non-textile  factory  ^' 
means  ''  (a)  any  works,  warehouses,  furnac*  s,  mills,  foundries,  or 
places  named  in  part  1  of  sched.  6  "  of  the  Act. 

Sched.  6,  part  1  (20),  is  as  follows  : 

"Electrical  BUtions,"  that  is  to  say,  any  preniises  in  which  electrical  energy  is 
generated  or  transfornjed  for  the  purpose  ot  supply  by  way  of  trade,  or  for  ihe  light- 
ing of  any  street,  public  place,  or  public  building,  or  of  any  hotel,  or  of  any  railway, 
mine,  or  other  industrial  undertaking. 

The  respondent  contended  that  the  engine-house  was  a  factory 
within  the  meaning  of  the  Factory  and  Workshop  Act,  1901, 
sched.  6,  part  1  (20 j,  on  ihe  gruund  that  the  workhouse  and 
infirmary  were  public  buildings  within  the  meaning  of  the  Act. 

It  was  contended  on  behalt  of  the  appellants  that  the  engine- 
room  was  not  a  factory,  as  the  workhouse  and  the  infirmary 
were  not  public  buildings  within  the  meaning  of  the  Act  of 
1901. 

The  magistrate,  after  hearing  the  parties  and  the  evidence, 
was  of  opinion  that  the  workhouse  and  infirmary  were  public 
buildings  within  the  meaning  of  the  Act,  and  that  the  engine- 
house  was  therefore  a  factory,  and  he  convicted  the  appellants. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
magistrate  was  right  in  so  holding. 

IJanckwerts,  K.C.  (J.  D.  A,  Johnston  with  him)  for  the  appel- 
lants.— There  is  only  one  description  in  sched.  6,  part  1  (20), 
under  which  a  workhouse  could  possibly  come,  and  that  is  the 
description  ''  public  building.''  I  submit,  however,  that  by 
*' public  building '^  is  meant  here,  not  a  building  belonging  to 
the  public,  but  a  building  to  which  the  public  are  entitled  to  be 
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HiLB  End    admitted.     The  collocation  of  the  words  in  the  schedule  shows 

GuABWANB  *^^®'      ^*   ^^   "street,   public   place,   or  public   building/'      In 

P,  Liskeard  Union  v.  I/iskeard  Waterworks  Company  (7  Q.  B.  Div. 

HoABB.      505)  it  was  held  that  a  workhouse  was  a  dwelling-house^  but  I 

TTTZ        admit  that  that  decision  turned  on  a  different  point  from  that 

raised  in  this  case. 

Faciory  and       G.  8.  Robertson  for  the  respondent. — "  Public  building  "  is  not 

A^tg^^^^iPM'   *^®  ^^^^  description  under  which  workhouses  might  be  brought. 

huUdvng—    Here,  at  any  rate,  the  appellants^  workhouse  might  come  under 

Workhouse—  the  term  ^'  industrial  undertaking,'^  since  the  case  declares  that 

Electrical     the  electrical  energy  was  used  for  the  purpose  of  cutting  wood. 

^^'[^~^      But  it  is  submitted  that  a  workhouse  is  a  public  building  within 

e,  22,  i».  149   the  description  of  a  public  building :  {Bedford  Infirmary  Oovemors 

{l),8ehed.6,  y.  Bedford  Improvement  Commissioners,  21  L.  J.  229,  M.   C). 

pari  1  (20).    Under  the  Malicious  Damage  Act,  1861  (24  &  25  Vict.  c.  97), 

s.  5,  setting  fire  to  a  workhouse  is  included  under  the  general 

offence  of  setting  fire  to  public  buildings. 

Danckwerts,  K.C.  in  reply. 

Lord  Alvbestone,  C.J. — ^The  question  raised  in  this  case  is  one 
of  some  little  difficulty.  It  is  whether  a  workhouse  is  a  public 
building  within  the  meaning  of  sched.  6,  part  1  (20),  of  the  Act 
of  1901.  That  provision  might  have  given  a  general  definition 
of  the  sort  of  works  that  it  was  intended  to  include.  But  it 
merely  specifies  in  general  terms  certain  works  and  buildings 
without  giving  the  ground  upon  which  they  are  included.  The 
only  words  which  can  apply  in  the  present  case  are  "public 
buildings,^'  and,  as  these  words  are  left  at  large,  we  have  to 
determine  whether  or  not  these  words  were  intended  to  cover 
such  public  buildings  as  workhouses  and  infirmaries.  Two 
authorities  have  been  cited  to  us.  We  cannot,  I  think,  rely  on 
either  of  them.  Both  of  them  were  special  decisions  on 
particular  enactments.  We  must  look  to  the  object  of  the 
statute  now  before  us.  It  seems  to  me  that  that  object  was  to 
exclude  from  the  purview  of  the  Act,  firstly,  private  electrical 
undertakings,  and,  secondly,  small  undertakings.  "Public 
building ''  is  no  doubt  used  in  connection  with  "  street  '*  and 
"  public  place,^'  but  then  it  is  used  also  in  connection  with 
^'industrial  undertaking.'^  This  seems  to  indicate  that  what 
was  meant  by  "  public  buildings  '^  was  public  buildings  in  the 
ordinary  sense.  I  think,  therefore,  that  a  workhouse  does  come 
within  the  words  of  the  schedule  understood  in  this  sense,  and, 
if  so,  the  decision  of  the  magistrate  is  right.  The  appeal  must 
be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion,  though  I  confess  I  have 
some  difficulty  in  the  matter.  Still  it  seems  to  me  that  we  must 
find  some  general  principle  which  will  cover  all  the  specific 
establishments  of  electric  works  mentioned  in  the  schedule. 
The  only  principle  I  can  think  of  is  this :  That  the  cases 
mentioned  in  the  schedule  show  that  what  were  intended  to  be 
excluded  from  the  operation  of  the  Act  were,  firstly,  private 
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installations^  and^  secondly^  small  installations.     I  see  no  reason  Mils  Eni> 

why  the  works  supplying  a  public  institution  sach  as  a  work-  ^^^  Town 

house  should  not  be  included  in  its  operation.  ,., 

Chaknsll^  J. — I  am  of  the  same  opinion.  Hoa.se. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  C.  V.  Whitgreave. 

Solicitor  for  the  respondent,  Solicitor  to  the  Treasury.  Factory  and 

Workshop 
AeU — Public 

huUding — 
Workhouse — 

Electrical 

engine — 

^ 1  Edw.  7, 

c,  22,  8. 149 

(1),  sched.  6, 
part  1  (20). 


KING^S  BENCH  DIVISION. 

Friday,  July  10,  1903. 

(Before  Lord  Alvbbstonb  C.J.,  Wills  and  Channell,  JJ.) 

LocKWooD  (app.)  V.  CooPEE  (resp.).  (a) 


Licensing  Acts — Offences  on  licensed  premises — Gaming — Playing 
for  prizes  given  by  third  persons — Licensing  Act,  1872  (35  8f  86 
Vict.  c.  94),  8.  17. 

To  constitute  gaming  within  sect,  17  of  the  Licensing  Act,  1872 
(35  4*  36  Vict.  c.  94),  the  game  played  must  be  one  in  which  the 
players  stake  money  or  money^s  worth,  and  not  merely  one  in 
which  the  only  money  or  money's  worth  involved  consists  of 
prizes  given  by  persons  who  are  not  players  in  the  game. 

/^ASE  stated  by  the  justices  of  the  Bast  Riding  of  Yorkshire. 

At  a  Court  of  summary  jurisdiction  held  on  the  27th  day  of 
March,  1903,  an  information  preferred  by  the  respondent  (a 
superintendent  of  police)  under  sect.  17  of  the  Licensing  Act, 
1872,  against  the  appellant  for  that  he  on  the  24th  day  of 
February,  1903,  at  Filey,  then  being  a  licensed  person  for  the 
sale  of  intoxicating  liquors  by  retail  in  his  premises  known  by 
the  sign  of  the  Crescent  Hotel,  did  unlawfully  suffer  gaming  to 
be  carried  on  upon  his  premises  by  [persons  resorting  thereto 
was  heard  by  the  justices,  who  convicted  the  appellant  of  the 
offence. 

Upon  the  hearing  of  the  information  the  following  facts  were 
proved  or  admitted  : — 

A  large  room  in  the  Crescent  Hotel  was  engaged  by  a  party  of 

(a)  Beported  hj  J.  Andbew  Stbahan,  Esq.,  Burrister-at-Law. 
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^LocKwooD    ladies  and  gentlemen  of  good  social  position  in  the  neighbour- 
**•  hood  of  Filey,  calling  themselves  the  Filey  Indoor  Games  Club. 

■     The  members  of  this  club  and  their  friends  met  in  the  room  for 

1908.        the  purpose  of  playing  a  whist  drive,  and  had  the  exclusive  use 

. .        of  the  room  and  were  charged  weekly  for  such  use.     A  fee  of  S*. 

Acts^^     '^^  P^^^  ^^^  membership   of  the  clab,  and  each  person  paid 

Qaming  on    Is,  6d.  a   night  when  playing,  towards  the  cost  of  the  room, 

licensed      refreshments  (which  were  supplied  by  the  appellant  in  a  room 

Ca^playing  separate  and  apart  from  the  room  where  the  whist  drive  took 

for  priten     placc,  but  no  lutoxicauts  were  supplied),  and  other  incidental 

rgiven  by  non-  expenses,  such  as  scoring  cards,  postage,  &c.,  of  the  whist  drive. 

jJ^^eY^^~Aci  ^^^   member    could    introduce   a    friend    by    submitting    the 

1872—     '  person^s  name  for  approval  and  paying  Is.  6d.  for  the  person 

.35  ^  86  Vict,  introduced. 

c.  94, 8. 17.  On  the  night  of  the  24th  day  of  February,  1903,  forty  or  fifty 
ladies  and  gentlemen,  the  majority  of  whom  were  members  of 
the  Filey  Indoor  Games  Club,  were  playing  a  game  of  cards, 
commonly  known  as  a  whist  drive,  in  the  room  on  the  appellant's 
licensed  premises.  They  were  playing  for  prizes  which  were  won 
and  taken  by  the  winners  of  the  game.  There  were  eight  prizes, 
consisting  of,  among  others,  two  clocks,  photo  frames,  and  a 
scent-bottle.  One  of  the  clocks  won  by  one  of  the  players  was 
of  the  value  of  about  IZ.  11 «.  6d.  This  player  stated  on  oath 
that  he  would  not  have  gone  if  the  prizes  had  not  been  worth 
playing  for. 

The  prizes  were  not  subscribed  for  by  the  players,  but  were 
given  for  the  purpose  of  being  played  for  by  some  members  of 
the  club,  or  by  their  friends  who  were  not  members.  It  was  a 
rule  that  no  person  should  win  the  prize  which  he  or  she  had 
given. 

The  appellant  knew  that  a  whist  drive  was  being  played  ;  he 
let  the  room  for  the  purpose.  He  stated  to  a  witness  that  he  did 
not  know  there  was  anything  wrong  in  doing  so. 

When  the  parties  went  to  him  to  take  the  room  they  said  they 
would  not  play  for  money  or  money's  worth.  He  knew,  how- 
ever, that  they  had  some  presents  to  give  away  to  those  who 
made  the  highest  points  alter  playing.  He  said  that  they 
(meaning  the  presents  or  prizes)  had  been  given  by  some  people 
outside  the  club  altogether.  He  did  not  see  the  presents  on  the 
night  in  question,  nor  was  he  aware  that  they  were  in  the  room. 
19 either  the  appellant  nor  any  of  his  staff  had  entered  the  room 
during  the  time  of  play. 

The  room  had  not  been  used  as  a  public  room  since  it  had  been 
engaged  by  the  club. 

It  was  contended  on  behalf  of  the  appellant  that  the  playing 
in  question  was  not  gaming  within  the  meaning  of  sect.  17  of  the 
Licensing  Act,  1872. 

The  justices,  however,  were  of  opinion  and  found  as  a  fact 
that  the  appellant  did  know  that  the  players  were  playing  a 
whist  drive  for  prizes — ^money's  worth.      And  they  were  also  of 


CRIMINAL   LAW   CASKS.  541 

opinion  that   the   playing  for   prizes   as  aforesaid   constituted  Lockwooz>> 

gaming  within  the  meaning  of  sect.  IT,  and  they  convicted  the  ^   ^' 

appellant.  

The  question  for  the  opinion  of  the  Court  was  whether  the       1903. 

jastices  came  to  a  correct  determination  and  decision  in  point  of  , . — : 

i  '■  Ltcensvng 

law.  ^.^^J^ 

The  Licensing  Act,  1872  (35  &  36  Vict.  c.  94)^  s.  17,  enacts    (Hmingon 
that  "if  any  licensed  person  (1)    suffers   any  gaming  or   any      Hcmsed 
unlawful  game  to  be  carried  oa  on  hia  premises,"  he  shall  be  c^l^^l^^, 
liable  to  a  penalty.  /or  priMes 

Danchwerts,  K.C.  (6?.  H.  Stutfield  with  him)  for  the  appellant.  fl^*»«»  ^v  **<>»* 
— ^What  was  done  here,  though  it  may  have  amounted  to  plfl-yi^^g  ^^jj^j^^^c^ 
for  money  or  money's  worth,  was  nob  gaming.     For  play  to       1872— 
amount  to  gaming  there  must   be  an  element  of  risk  to  the  35  <f-  36  Vict^ 
players — that  is,  they  must  stand  to  lose  as  well   as  to  gain.    ^*  ^*'  **  ^^* 
Here  the  players  were  not   standing  to   lose.     They   wagered 
nothing  on  the  result  of  the  game.      They  were  playing  a  game 
of  skill  for  prizes  to  which  they  themselves  did  not  contribnte-. 
Neither  did  the  person  giving  the  prize  wager  or  risk  anything. 
He  gave  the  prize  away  before  the  play  began,  and  it  was  there- 
fore a  matter  not  affecting  him  who  should  win  it.     This  view  is 
snpported  by  Beg.  v.  Ashton  (1   El.   &  Bl.  286),  where  Lord' 
Campbell  says :  "  The  object  of  the  statute  '*  (he  was  referring  to* 
the  Alehouse  Act,  1828)  ''was  to  prevent  the  contracting  bad' 
habits  by  the  practice  of  games  where  money  was  staked  in* 
public-houses  :  if  money  were  staked,  that  would  be  gaming;''* 
Here  no  money  was  staked.     The  players  merely  competed  for- 
prizes,  and  wagered  nothing  on  the  result  of  the  play. 

Lush^  K.C.  [Cautley  with  him)  for  the  respondent. — It  is  not 
neces»sary  to  argue  that  the  playing  was  an  unlawful  gaming. 
All  that   need  be  contended   is  that  it  was  a   gaming.     Now 
gaming  is  simply  playing  for  money  or  money's  worth  :  {Dyaow 
y.Mascm,  16  Cox  0.  C.  575;  60  L.  T.  Rep.  265  ;  22  Q.  B.  Div. 
351 ;  Jmica  v.  Turpin,  15  Cox  C.  C.  486 ;  50  L.  T.  Rep.  808  f  13- 
Q.  B.  Div.  505).     The  passage  cited  from  Lord  CampbelFs  jud'g- 
ment  in  Reg,  v.  Ashton  (sup,)  shows  the  object  the  Legislature- 
had   in  view  in  prohibiting   gaming  in   public-houses.      That 
object  was  to  prevent  the  contracting  bad  habits.     What  these 
bad  habits  are  is  shown  by  the  judgment  of  Wills,  J.  in  Dyson' 
Y.Mason  {sup,),  where  the  encouragement  of  drinking  habits  is- 
specifically  referred  to.      Surely  these  habits  are  as  much   en^- 
couraged  by  attracting  persons  to  public-houses  by  giving  prizes^ 
for  success  in  games  as  by  permitting  them  to  stake  their  own- 
money  on  the  result  of  games  played  in  public-houses. 

Danckwerts,  K.C.  in  reply. 

Lord  Alvbbstone,  C.J. — If  there  were  any  ground  for  suppos- 
ing that  the  proceedings  here  were  merely  the  carrying  out  of  a 
colourable  arrangement  between  the  members  of  the  club  by 
which  they  in  turn  each  gave  or  staked  a  prize  for  which  the 
giver  did  not  plfiy,  so  tha(  in  effect  all  the  members  contributed^ 
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LooKwooD   to  each  of  the  prizes,  different  considerations  would  arise.      The 
*'         Licensing  Acts  oaght  to  be  strictly  enforced  when  an  offence  has 

been  committed.     Bat  there  are  no  grounds  for  holding  that 

1903.       there  was  any  such  arrangement.     The  justices  have  found  as  a 

jr~,        fact  that  the  prizes  were  not  subscribed  for  by  the  players,  by 

j^ct»-J     which  must,  I  think,  be  understood  that  the  prizes  here  were 

Gaming  on   given  honcb  fide,  by  the  members  and  their  friends  who  did  not 

Ucenzed     play  for  them,  and  without  any  intention  of  evading  the  law. 

^JT*JJ|*T    The  justices  desired  to  raise  in  the  case  the  point  whether  play- 

for  pr%ge$     ing  at  whist,  not  for  stakes,  bub  for  prizes,  those  prizes  being 

givenbywm-  given  by  third  persons,  amounts  to  gaming  within  sect.  17  of 

Liemu^TAet  *^®  Licensing  Act,  1872.     I  am  of  opinion  that  it  is  not.    To 

1872—    '  come  within  it  the  play  must  be  an  unlawful  game,  or  the  play 

35  4"  36  Vict,  must  be  not  for  a  prize,  but  for  a  wager,  where  the  player  may 

c.  94, 1. 17.    iQgQ  1^  ^gjj  j^g  gain.     The  conviction  must  be  quashed. 

Wills  and  Channell,  J  J.  concurred. 

Conmction  quashed. 

Solicitor  for   the  appellant,  T,  H.  Hiscott,  for  Tasker  Hartj 
Scarboroagh. 

Solicitors  for  the  respondent,  Bockett,  Stunt,  and  Nash,  for 
/.  B.  Procter,  Beveriey. 
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Tuesday,  July  7,  1908. 

(Before  Lord  Alvxbstonb,  C.J.,  Wills  and  Channbll,  JJ.) 

Smith  (app.)  v.  Sibray  Hall  and  Co.  Limited  (resp.).  (a) 


Factory  and  Workshop  Acts — Overtime — Employment  during — 
Part  of  factory  used  in  ordinary  time  for  manufacturing 
process — Employment  of  persons  therein  in  overtime — ''  Ware- 
house not  used  for  any  manufacturing  process '' — Burnishing 
silver  and  silver  plate — ^*  Manufa^cturing  process  ^^ — Factory 
and  Workshop  Act,  1901  (1  Ediv.  7,  c.  22),  ss.  26,  49,  and 
sched,  2  (4). 

By  sched,  2  (4)  of  the  Factory  and  Workshop  Act,  1901,  overtime 
is  allowed  in  any  part  of  a  factory  {whether  textile  or  noH' 
textile)  or  a  workshop  which  is  "  a  warehouse  not  used  for  any 
manufacturing  process  or  handicraft,  and  in  which  persons  are 
solely  employed  in  polishing,  cleaning,  wrapping,  or  packing 
up  goods" 

(a)  Reported  by  W.  W.  Os&,  EBq.9  BaffxUter^t*L»^. 
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Eeldy  that  *'  warehouse  not  used  for  any  manufacturing  process  "  Smith 

means  a  warehouse  which  i>s  not  used  for  any  manufacturing  ^• 

process  at  any  time,  and  fiot  merely  one  which  is  not  so  used  in  j^^^^  q^ 

overtime  ;  and,  consequently,  a  part  of  the  factory  which  is  used  Liuitbd. 

at  any  time  during  ordinary  hours  for  a  manufacturing  process  

is  not  a  ''  warelu>use  "  within  the  meaning  of  the  schedule,  and  ' 

persons  carmot  he  employed  in  overtime  therein,  although  no  manu-  Factory  and 

fa^turing  process  is  carried  on  there  during  such  overtime,  Worhthop 

^'Burnishing  '*  being  a  manufucturing  process  in  the  manufactv/re  li^^' 

of  silver  and  silver  plate,  persons  cannot  be  engaged  in  the  Employment 

"  overtime  "  employment  allowed  by  the  schedule  vn  any  room  where  in 

or  part   of  the  factory   where   burnishing   is   carried   on   at  o^^»««n/  /*»*• 

-^  ••'>,,,       ,•'  ^  •^  inanufactur- 

any  time  oj  the  day.  ing  process 

carried  on — 

/^ASB  stated  by  the  stipendiary  magistrate  for  the  city  of  "  T*''*^?** 

V     Sheffield.  ^nl^AwJr- 

The  complainant  and  appellant  was  an  inspector  of  factories  ing  process  - 

and  workshops.  —BitmUhing 

Two  complaints  were  laid  against  the  defendants  and  respon-  gii^^r%Mc 
dents  as  to  two  women.      One  of  the  complaints  or  informations  ^Manufactur- 
alleged  that  on  Friday,  the  19th  day  of  December,  1902,  Messrs,  tng process"^ 
Sibray  Hall  and  Co.  Limited  were  occupiers  of  a  certain  factory,   ^  22  ss  26 
within  the  meaning  of  the  Factory  and  Workshop  Act,  1901,  in       49,  and 
the  city  of  Sheffield,  and  that  on  that  date  a  woman  named   9ched,  2  (4). 
Wood  was  employed  after  eight  o'clock  in  the  evening,  contrary 
to  the  provisions  of  the  Act.      The  other  information  was  in  the 
same  terms  as  to  a  woman  named  Colley. 

The  two  complaints  were  brought  before  the  magistrate  for 
hearing  on  the  16th  day  of  January,  1903,  and  were  founded  on 
certain  provisions  of  the  Factory  and  Workshop  Act,  1901. 
Messrs  Sibray  Hall  &  Co.,  the  then  defendants  and  present 
respondents,  were  on  the  date  in  question  the  occupiers  of  a 
factory  which  was  used  for  the  manufacture  of  silver  and  silver 
plate.  They  were  employed  almost  entirely  in  silver  work  and 
they  manufactured  electro-plated  goods  only  upon  special  orders, 
and  their  work  upon  electro-plated  goods  was  not  more  than  2^ 
per  cent,  of  their  total  work,  and  they  manufactured  no 
Britannia  metal  goods. 

On  Friday,  the  19th  day  of  December,  1902,  two  factory 
inspectors  visited  the  respondents'  works  or  factory  at  about 
9  p.m.,  and  found  the  two  women  at  work  along  with  some  other 
women,  as  to  whom  no  complaint  was  made. 

It  was  complained  that  these  two  women  were  at  work  on  a 
vase  and  lid,  one  of  them  on  the  vase  and  the  other  on  the  lid, 
and  that  each  of  them  was  burnishing,  because  each  was  using  a 
small  hand  tool  which  was  a  burnishing  tool,  and  they  appeared 
to  the  inspectors  to  be  burnishing,  and  the  vase  and  lid  looked 
to  them  as  if  they  had  been  burnished.  The  tool  was  produced. 
Another  small  hand  tool  appeared  to  have  also  been  in  use 
as  well  as  the  above-mentioned  one. 


5M  CRIMINAL   LA.W   CASES. 

Smith  In  some  of  the  evidence  given  the  two  tools  seemed  to  be 

^'  mixed  up  together  without  precise  separation  ;   one  of  them  was 

AND  Co.      sometimes  called  a  pickings  but  usually  a  burnishing,  tool^  the 

LitfiTflD.     other  a  picking  tool. 
"—  In  this  case  ordinary  time  was  one  of  the  times  mentioned  in 

_        sect.  26  of  the  Factory  and  Workshop  Act,  1901— that  is,  6  a.m. 
Factory  and  to  6   p.m..  Or  7  a.m.  to  7  p.m.,  or  8  a.m.  to  8  p.m.,  except 

Workshop    for  Saturdays. 
^^Ume-^'       ^'^®   ordinary    time    in    the  respondents'    factory   appeared 
Mnvployment  to  have  been   from  8  a.m.   to   8   p.m.    at  the  time  when  the 

where  in     complaints  arose. 
'^^^"jyj^      Sched.  2  (4)  overtime  is  the  overtime  with  which  sched.  2, 
ing  process    P^r.  4  of  the  Act  of  1901  has  to  do. 

carried  on—       The    two    women    gave    evidence,   as    also    the    company's 
"  Warehouse  georetarv  and  a  manaarer,  and  two  manufacturers,  who  had  lar<?e 

not  used  for  -,        "  °  '  ° 

manuiactur'    "'^orKS. 

ing process''       The  use  then  being  made  of  a  tool  appeared  to  have  been 
—Burnishing  partly  in  pickiug  bits  of  dirt  out  and  partly  in  saving  cruel  work 

siiv^plate^  ^^^  **»®  fingers  iu  rubbing. 

'' Manufactwr-      It  appeared  that  by  some  persons  all  processes   up   to  the 
ing process'*  wrapping    and   packing   are   sometimes   called    manufacturing 
lliX'^i  processes  or  handicrafts,  so  that  aU  cleanings  and  polishings,  or 
49,  and  '   polishiugs  and  cleanings,  are  so  called  by  some,  though  all  these 
sched.  2  (4).   things  do  not  appear  to  be  looked  on  as  such  processes  or  handi- 
crafts in  sched.  2  (4)  of  the  Act. 

It  also  appeared  that  the  room  in  which  the  two  women  were 
at  work  was  known  as  the  warehouse  or  warehouse  department 
of  the  works,  and  that  burnishers  usually  worked  in  it,  though 
not  after  8  p.m.,  and  not  on  the  evening  as  to  which  the 
complaints  were  made. 

When  the  above  had  appeared  the  complainant  raised  the 
following  contention,  which  was  also  urged  in  support  of  the 
complaints  after  all  the  evidence  had  been  given. 

It  was  contended  by  the  complainant  that  inasmuch  as  women 
were  from  time  to  time  employed  in  that  part  of  the  factory  up 
to  eight  o'clock  in  the  evening  in  the  manufacturing  process  of 
burnishing,  and  not  solely  in  polishing,  cleaning,  wrapping,  or 
packing  up  goods,  that  part  of  the  factory  was  not  a  warehouse 
within  sched.  2  (4). 

Upon  hearing  all  the  evidence  it  appeared  to  the  magistrate 
that,  with  respect  to  the  tool  or  tools  that  were  being  used, 
he  had  to  look  at  the  work  which  was  being  done  on  the  evening 
complained  of,  and  that  though  the  presence  and  name  and  usual 
uses  of  a  tool  might  give  an  appearance  as  to  the  work  that  was 
being  done,  yet  the  evidence  given  as  to  what  the  work  being 
done  was  in  fact  and  as  to  the  tool  being  then  used  for  that  work 
was  the  proper  guide  ;  that  the  work  being  done  with  the  tool 
was  not  that  which  is  commonly  called  burnishing,  but  that 
which  is  commonly  called  picking  and  rubbing,  and  that  the 
work  being  done  by  the  two  women  on  the  evening  complained 
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of  made  them  then  persons  employed  in  polishing  and  cleaning,       Smith 
or  cleaning  and  pohshing,  preparatory  (as  it  were)  to  wrapping  g       ^' 
up  the  goods  and  packing  them  in  warehouse  or  to  send  away,      j^^jy  co. 
He  therefore  dismissed  the  original  ground  of  the  complaints     Limitii>. 
because  he   considered   that   the   work   being  done   was   such         TTT 
picking  and  rubbing,  or  cleaning  and  polishing,  as  was  within        ' 

sched.  2  (4)  of  the  Act.  Factory  and 

With    regard    to   the   contention   made    in    support   of    the    J^^^^]^ 
complaints  that  the  two  women  were  not  in  a  part  of  the  factory      '^tiww— 
"  which  is  a  warehouse  not  used  for  any  manufacturing  process   Employment 
or  handicraft   and  in   which   persons   are   solely  employed   in      wherein 
polishing,  cleaning,  wrapping,  or  packing  up  goods,"  the  magis-  '"'^^'^ach!!^ 
trate  was  of  opinion  that  the  contention  rested  on  the  fact  that    ivg  process 
barnishing  was   done    there   in   ordinary  time   before   8   p.m.,  carried  on— 
thoagh  not  on  that  evening  or  other  evenings  in  sched.  2  (4)   "  T^'j!^ /'* 
overtime  after  8  p.m.,  and  the  magistrate  was  uncertain  as  to  manufactur- 
wbeiher  or  not  all  burnishings  were  outside  the  cleanings  and  ing process" 
polishings  allowed  by  sched.  2,  though  they  were  undoubtedly  — ^"'^"'•^♦"fl' 
manufacturing  processes  or  handicrafts  in  that  wide  use  of  the  gUver plate-- 
term  which  takes  in  polishing  and  cleaning  processes,  and  it  *' Manvfaetur- 
seemed  to   him    that,   assuming  they   were   outside   them,   no  *^K^^^' 
burnishings  were  done  in  the  sched.  2  (4)  overtime  after  8  p.m.,   ~22  s^2e 
and  all  the  persons  employed  on  the  evening  in  question  were      49,  and 
solely  employed  in  cleaning  or  polishing  or  wrapping  or  packing,   sched.  2  (4). 
and  the  warehouse  was  not  being  then  used  for  any  manufacturing 
process  or  handicraft,  unless  the  wide  use  and  not  the  use  of  the 
term  in  the  schedule  were  taken,  so  that  it  appeared  to  him 
uncertain   whether,   assuming   burnishing    to    be    outside    the 
polishiogs  and  cleanings  allowed,  tlfb  work  at  them  in  ordinary 
time  before  8  p.m.  affected  the  employment  after  8  p.m.  in  sched. 
2  (4)  overtime. 

It  farther  appeared  to  the  magistrate,  on  taking  into  consider- 
ation these  uncertainties  and  the  fact  that  the  respondents  had 
bond  fide  sought  to  avoid  breach  of  the  regulations  and  had 
abandoned  burnishings  after  8  p.m.  in  deference  to  a  letter  sent 
to  them,  and  the  non-insertion  of  burnishings  in  the  schedule 
after  being  inserted  in  a  temporary  order  by  a  Secretary  of  State, 
the  charge,  in  so  far  as  it  rested  on  burnishings  in  ordinary  time 
before  8  p.m.,  might  be  treated  as  being  for  an  offence  on  that 
evening  of  a  trifling  nature  within  sect.  16  of  the  Summary 
Jurisdiction  Act  of  1879,  even  if  an  offence  were  committed, 
because  burnishings  are  not  allowed  and  affect  work  in  sched.  2 
(4)  overtime  after  8  p.m.  when  done  in  ordinary  time.  He  there- 
fore dismissed  the  complaints  upon  that  ground  and  partly  also 
on  the  ground  of  uncertainty  and  of  want  of  sufficient  evidence, 
and  wholly  because  of  the  circumstances  of  the  particular 
cases. 

An  application  was  made  on  behalf  of  the  complainant  to  the 
magistrate  to  state  a  case,  and  in  this  application  it  was  said  that 
the  witnesses  on  both   sides  were   agreed    that   burnishing  ia 
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Smith       a  manufactaring  process,  and  also  that  the  complaiaant  had  been 

^'  directed  to  ask  for  a  case  as  a  legal  question  of  the  greatest 

AND  Co.      importance  arose  which  affected  not  only  Sheffield,  but  also  many 

Limited,     other  large  towns  throughout  the  country. 

"~  Accordingly,  the   magistrate  requested  the  parties  to  add  to 

the    evidence   given   at   the   hearing    a    statement  in   writing 

Factory  and  embracing  the  knowledge  of  facts  and  the  views  as  to  them 

Workshop     which  they  each  had  as  to  the  part  of  a  large  and  of  a  small 

^Um^^'  non-textile  factory  which  is  usually  called  the  warehouse  or  the 

Employment  warehouse  department,  and  the  uses  to  which  it  is  usually  put  ia 

whgre  in      ordinary  time  and  after  that  time  in  sched.  2  (4j  overtime ;  also 

^^*^J^**^  as  to  the  process  commonly  called  burnishing,  as  well  as  to  its 

ing  proems    general  nature  and  position  in  processes  and  the  use  for  it  of 

eanrisd  on—-  hand  tools  and  of  steam  or  other  power-driven  machinery ;  as  to 

'  T^t^f*^  ^^^  special  nature  and  position  in  some  instances,  and  also  as  to 

manufactur-   ^^^  processes  usually  considered  to  be  processes  of  polishing, 

ing process"  cleaning,  wrapping,  and  packing  in  such  factories. 

—BumislMng      ^jje  information  so  supplied  by  the  parties  was  annexed  to  this 

sUverplate-^  case,  and  formed  part  of  the  evidence  on  which  the  case  was 

'*  Manvfaeiur-  decided  : 
ing  process** 

"*22^^^*2f '       ^^®  following  information  was  supplied  by  the  complainant ; 

49,  and  1°  Bilveramiths*  and  electro-plate  manufacturers*  works,  whether  largA  or  small,  there 

eclied.  2  (4).  ^^  generally  found  show  rooms  in  which  fioidbed  goods  are  displayed  in  cases  ready 
for  the  inspection  of  castomers.  These  rooms  are  sometimes  called  warehouses,  aod  in 
them  the  finished  goods  are  generally  wrapped  up  before  being  sent  away.  Before 
packing  they  are  rubbed  over  with  chamois  leather,  and  sometimes  rouge-polish  is 
used.  Outside  this  room  there  is  generally  a  large  or  small  room  (depending  upon  the 
size  of  the  works)  in  which  there  is  carried  on  the  process  of  polishing — that  is, 
rubbing  the  goods  by  hand  with  ro^e-polish  and  chamois  leather.  This  polishiDg 
room  is  sometimes  called  a  *'  warehouse,"  and,  when  the  question  was  considered  in 
Sheffield  some  twenty- three  years  ago,  it  was  considered  that  (although  perhaps 
placing  a  somewhat  liberal  interpretation  on  the  wording  of  the  Act)  this  room  might 
be  reckoned  a  warehouse.  No  question  arose  as  to  the  use  of  tools  called  **  picking- 
tools,"  but  so  closely  resembling  burnishiug  tools  that  it  is  almost  impossible  to 
discriminate  between  them.  In  another  room  will  be  found  larg^  or  small  numbeii 
of  women — according  to  the  size  of  the  works — employed  in  **  burnishing."  The 
room  is  known  as  a  ^  burnishing  room.*'  The  work  done  is  distinctly  a  manufacturing 
process,  and  consists  in  smoothing  the  surface  of  silver  or  electro-plate  goods  with  a 
hard  steel  tool.  It  sometimes  happens  both  in  large  and  small  works  that  bumishen 
are  also  employed  in  a  room  which  is  described  as  the  ''  polishlnji:  room  " — sometimee 
called  a  **  polishing  warehouse  " — but  in  that  case  it  is  submitted  that  the  room  used 
both  for  burnishing  (a  manufacturing  process)  and  for  polishing  cannot  be  described 
as  coming  within  the  meaning  of  a  "  warehouse  not  used  for  any  manufacturing 
process  or  handicraft,  and  in  which  persons  are  solely  employed  in  polishing,  cleaning, 
wrapping,  or  packing  up  goods." 

The  following  information  came  from  the  defendants : 

The  charge  of  employing  women  in  overtime  in  a  warehouse  which  had  in  ordinary 
time  been  used'by  two  burnishers  jointly  with  the  hand  politthers  was  first  raised 
upon  the  conclusion  of  the  evidence  for  the  prosecution,  the  complainant  for  the  first 
time  raising  the  complaint  that  the  women  were  engaged  in  overtime  in  a  room  whers 
a  manufacturing  process  was  carried  on  in  the  ordinary  time,  and  supporting  his 
Allegation  by  reference  to  a  Home  Office  order  which,  he  stated,  ruled  that 
**  burnishing  "  was  a  manufacturing  process.  The  defendants,  taking  as  correct  the 
atatements  of  the  complainant  that  the  process  of  burnishing  was  not  permissiUe  ia 
overtime,  and  that  the  same  was  a  manufacturing  process,  after  contending  that 
**  picking  out "  was  a  part  of  the  polishing  process,  further  contended  that  the  fact 
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Ihafc  the  room  in  tvhioh  the  women  working  oTertime  were  engaged  was  oaod  hy  Smith 

banushers  jointly  with  hand  poliahera  in  ordinary  time  would  not  prevent  that  room  «. 

from  being  a  warehouse  within  the  meaning  of   the  special  (o?ertime)  exemption.  Sibrat  Hall 

Alter  the  raising  by  the  complainant  of   this  additional   ground  of  complaint,  no  j^jifi^  Qq^ 

^[oeition  was  put  by  the  defendants  to  the  witnesses  for  the  defence  as  to  whether  Limitbd. 

bnmishing  was  a  manufacturing  process  or  not.  

On  the  point  as  to  whether  "  burnishing  "  is  a  manufacturing  process  or  not,  the  1908, 

defendants  state  that  they  were  taken  by  surprise  by  the  raising  of  the  second  ground  * 

of  complaint  inyolving  this  question,  and  that,  having  since  made  extensive  inquiries  factory  and 

in  the  silversmiths'  manufacturing  trade,  and  having  had  an  opportunity  of  considering  Workshop 

the  Home  Office  special  order  of  the  16th  day  of  December,  1890,  they  contend  that  ^^^^ Oow* 

bomishing  is  not  a  manufacturing  process,  and  that  the  Home  Office  special  order  tim^— 

does  not  show  that  burnishing  has  been  held  to  be  a  manfaoturing  process.     There  is  Emolovment 

no  definition  of  burnishing  in  that  special  order  relied  on  by  the  complainant,  nor  is  io^ImI  m. 

there  any  such  definition  in  the  Act  under  which  the  informations  were  laid.     As  to  oi^itnani  t  'ma 

the  part  of  a  non- textile  factory  which  is  usually  called  the  warehouse  or  the  ware-  manuf    t* 

house  department,  the  defendants  say  that  the  warehouse  or  warehouse  department  is  ^_            ^^' 

that  part  of  the  factory,  comprising  one  or  more  rooms,  in  which  fully  manufactured  ^  Pfocess 

goods  are  brought,  so  far  as  the  manufacturing  silversmiths'  trade  is  concerned,  for  ^f  c^     i^*^ 

the  purpose  of  having  imparted  to  them  a  bright  surface  and  being  cleaned  and  ±^^^^^ 

wnpped  and  packed  up,  and  is  separate  and  distinct  from  such  parts  of  the  factory  in  ^<''for 

which  any  manufacturing  process  is  carried  on.  mawtyociur- 

The  general  and  almost  invariable  practice  in  such  trade  is  to  place  in  the  ware-  *^|!  P^^ocets 

house  or  warehouse  department  all  those  persons  engaged  in  the  process  of  imparting  •oM^'AM/iuig 

a  brightness  to  the  goods,  whether  by  means  of  bnmishing  or  hand  polishing—  that  is  *^*^^*''^d 

to  say,  the  burnishers  and  hand  polishers  are  usually  in  the  same  set  of  rooms  ^''^^^  plaU — 

together  with  those  engaged  in  cleaning  or  wrapping  or  packing  up  of  the  goods.  "Man^faetur' 

As  to  the  uses  to  which  the  warehouse  or  warehouse  department  is  usually  put  in  *^  proeeu  '* 

ordinary  time,  burnishing,  hand  polishing,  cleaning,  and  wrapping  up,  and  storage  are  — ^  Sdw.  7, 
the  purposes  for  which  the  same  is  employed  in  ordinary  time.  In  overtime  the  same  ^'  ^^>  "'  ^^> 
is  employed  for  the  like  purposes  with  the  exception  generally  of  burnishing,  as       ^^>  ^'^ 

burnishing  is  the  first  stage  only  of  the  process  of  polishing.  tehed.  2  (4). 

[There  was  also  a  detailed  description  of   the  different  stages   or  processes  of 
fwlishing  the  articles.] 

From  this  further  information  the  magistrate  came  to  the 
<;0DclQ8ion  that  these  bumishings  in  silversmiths'  factories^  and 
all  such  like  baroishings  in  non-textile  factories^  were  excluded 
by  sched.  2  (4)  from  the  processes  allowed  by  it  in  its  overtime, 
ihoDgh  some  so-called  bumishings  in  nou-textile  factories  might 
very  possibly  not  be  excluded.  When,  however,  these  bumishings, 
though  carried  on  in  the  warehouse  or  warehouse  department, 
were  carried  on  there  in  ordinary  time  only,  and  not  in  sched.  2 
(4)  overtime,  it  seemed  to  him  that  the  times  were  separated, 
and  the  carrying  them  on.  there  in  ordinary  time  did  not  prevent 
the  warehouse  or  warehouse  department  from  being  in  sched.  2 
(4)  overtime  ^^  not  used  for  any  manufacturing  process  or  handi- 
craft "  within  the  meaning  of  sched.  2  (4)  when  the  persons  then 
using  such  warehouse  were  solely  employed  in  polishing,  cleaning, 
wrapping,  or  packing  up  goods. 

He  therefore  decided  that  such  bumishings  as  were  done  in 
the  respondent's  warehouse  or  warehouse  department  in  ordinary 
time  were  not  allowable  for  sched.  2  (4)  overtime,  and  that 
through  such  bumishings  it  was  used  in  ordinary  time  for  a 
manufacturing  process  or  handicraft  within  the  meaning  of 
sched.  2  (4),  but  that  no  offence  was  thereby  committed  as  to 
sched.  2  (4)  overtime,  and  that,  as  to  the  second  ground  urged, 
lie  dismissed  the  complaints  on  the  ground  that  no  offence  had 
been  thereby  committed  as  to  sched.  2  (4)  overtime. 

N   N    2 
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Smitr  The  Court  was  asked  to  give  its  opinion  as  to  the  e£Eect  npoz> 

SiBBAT  H       *^®  complaints  of  the  work  that  was  done  in  the  warehouse  or 

▲ND  Co.      warehouse  department  being  burnishing,  and  of  it  being  done  in; 

LiMiTKD.     ordinary  time,  but  not  in  sched.  2  (4)  overtime, 
rrrr  If  the  Court  should  be  of  opinion  that  the  burnishing  which 

'        was  done  in  the  warehouse  of  the  respondents'  factory  in  ordinary 

Factory  and  time  was  a  polishing  and  cleaning  allowable  for  sched.  2  (4) 
A^^n^    overtime,  or  if  the  Court  should  be  of  opinion  that  it  was  not 

*^iii^^^^  allowable,  but  did  not  affect  the  sched.  2  (4)  overtime  because  ifc 
Employment  was  done  in  ordinary  time  only,  then  the  two  complaints  were  to 

wWe  in     stand  dismissed  on  the  ground  that  the  offence  complained  of  had 

"^ZyJ^  ^ot  b«en  committed. 

ing  process        If  the  Court  should  be  of  opinion  that  the  burnishing  done  was 

carried  on—   not  allowable  for  sched.  2  (4)  overtime,  and  that  doing  it  in 

fJt^^^dT^  ordinary  time  where  the  sched.  2  (4)  overtime  was  done  affected 

mwnv/actur.  the  working  done  there  in  sched.  2  (4)  overtime,  although  it  had 

ing  process"  been  done  in  ordinary  time  only  and  was  not  done  when  the 

'^Mver'^nd^  sched.  2   (4)   overtime  was  being  done,  the  dismissal   on  the 

sOverpUUe^  gronnd  that  no  offence  was  thereby  committed  was  to  be  held 

*•  Manufaciwr-  erroneous  in  point  of  law,  and  the  offence  charged  was  to  be  held 

^i^ST^'r    *^  have  been  committed  and  the  two  complaints  were  to  stand 

c.  22  s«!  26   clismissed  on  the  ground  that  the   offence   charged  had  been 

49,' and   '  Committed,  but  that  they  had  been  dismissed  in  these  particular 
sched,  2  (4)«  eases  withont  convictions  under  sect.  16  of  the  Summary  Juris- 
diction Act,  1879. 

The  Factory  and  Workshop  Act,   1901   (1  Edw.  7,  c.  22)^ 
provides : 

Sect.  23.  A  woman,  young  person,  or  child  shall  not  be  employed  in  a  factory  or 
workshop  except  during  the  period  of  employment  hereinafter  mentioned.. 

Sect.  24  deals  with  the  period  of  employment  of  women  and 
young  persons  in  textile  factories. 

Sect  26.  With  respect  to  the  employment  of  women  and  young  persons  in  a  non- 
textUe  factory  and  a  workshop,  the  folio  whig  regnlations  shall  be  obserred  :  (1)  The 
period  of  employment,  except  on  Saturday,  shall  (save  as  is  in  this  Act  specially 
excepted)  either  begin  at  six  o'clock  in  the  morning  and  end  at  six  o'clock  in  the 
evening,  or  begin  at  seven  o'clock  in  the  morning  and  end  at  seven  o*clock  in  the 
evening,  or  begin  at  eight  o'clock  in  the  morning  and  end  at  eight  o'clock  in  the 
evening.    .    .    . 

Then  '*  overtime  '*  is  dealt  with  in  sects.  49  to  53  inclusive; 

Sect.  49  (1).  In  the  non-textile  factories,  and  workshope,  or  parts  thereof,  an^ 
warehouses  to  which  this  exception  applies,  the  period  of  employment  for  womeo  on 
any  day  except  Saturday  or  any  day  substituted  for  Saturday,  may  be  between  six 
o'clock  in  the  morning  and  eight  o'clock  in  the  evening,  or  between  seven  o'clock  in 
the  morning  and  nine  o'clock  in  the  evening,  or  between  eight  o'clock  in  the  morning 
and  ten  o'clock  in  the  evening,  if  they  are  employed  in  accordance  with  the  following 
conditions  —namely.    [Then  follow  the  conditions.] 

Then  in  sect.  149  are  the  definitions  of  "  factory  '*  and  ''  work-     I 
shop ''  for  the  purposes  of  the  Act. 

Sched.  2  deals  with  ''  Factories  and  workshops-  inv  which  over- 
time is  allowed/' 
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Sched.  2  (4),  which  is  the  clause  the  construction  of  which  is       Smith 
now  in  question,  is  :  g^^^^^  H^^^^ 

Any  part  of  a  factory  (whether  textile  or  Don-textile)  or  workshop,  which  is  a       akd  Co. 
warehooBe  not  used  for  any  manufacturing  procesB  or  handicraft,  and  in  which  persons      Limitbd. 

.are  solely  employed  in  polishing,  cleaning,  wrapping,  or  packing  up  goods.  

1903. 

The  Home  Office  special  order  referred  to  in  the  case  was  a        ' 

temporary  order  by  the  Home  Secretary,  dated  the  16th  day  of  Factory  and 
December,  1890,  extending  the  special  exception  as  to  overtime,  J^^^'}^ 
and  authorising  overtime  in  non-textile  factories  and  workshops       titn§— 
wherein  '^  the  processes  of  buffing,  burnishing,  and  polishing  in  Smpioymmt 
the  manufacture  of  silver  and  electro-plate  are  carried  on,''  and     ,^^^«  ** 
it  extended  the  overtime  allowed  in  sect.  53  of  the  Factory  and  fnanujaetur^ 
Workshop  Act,  1 878,  and  part  8  of  the  third  schedule  to  that    iny  pyoeesn 
Act  to  "  the  processes  of  buffing,  burnishing,  and  polishing  in  the  ^rried  ©it— 
manufacture  of  silver  and  electro-plate/'  not^uwd^ 

JJ.  Sutton  for  the  appellant. — The  question  raised  is  one  of  manvfactur- 
very  general  importance  as  to  the  construction  of  this  schedule  ingproc4Bi'* 
dealing  with  the  part  of  a  factory  in  which  overtime  may  be  "f^^J^^ 
.allowed.     It  is  submitted  the  magistrate  was  wrong  in  his  con-  BiUterplaie— 
«truction  of  the  schedule.     These  two  women  were  working  after  '*  Manufactur. 
eight  o'clock — that  is,  beyond  the  twelve  hours — and  the  sum-  !^i^b?^" 
mouses  were  for  allowing  them  to  work  overtime  in  a  part  of  the  c.  22,  m.  26* 
factory  in  which  overtime  was  not  allowed.     By  sect.  23  there  is      49,  and 
an  absolute  and  distinct  prohibition  against  employing  a  woman   •^'**^*  ^  ^*^' 
in  a  factory  ezceJ3t  during  the  period  of  employment  specified  in 
the  Act.     Then  by  sect.  26  the  period  of  employment  of  women 
in  non-textile  factories,  such  as  this,  is  regulated,  and  it  is  from 
&  a.m.  to  6  p.m.,  or  from  7  a.m.  to  7  p.m.,  or  from  8  am.  to 
8  p.m.     In  the  present  case  the  ordinary  time  was  from  8  a.m. 
to  8  p.m.     Then  sect.  49  deals  with  overtime,  and  the  second 
schedule  deals  with  the  factories  in  which  overtime  is  allowed. 
Sub-sect.  4  of  sched.  2  is  the  important  clause  in  this  case.     The 
magistrate  has  found  that  these  women  were  not  in  fact  employed 
-iX  the  time  in  burnishing,  and  that  therefore  no  offence  had  been 
•committed  against  sub-sect.  4.     It  is  submitted  that  that  is  an 
erroneous  construction  of    sub-sect.  4  of  the  second  schedule. 
The  true  construction  of  that  clause  is  this  :    that  if  burnishing 
—which  is  a  manufacturing  process — or  any  other  manufactur- 
ing process  is  carried  on  in  the  ordinary  way  and  in  the  ordinary 
business  hours,  then  the  place  or  part  of  the  factory  where  it  is 
so  carried  on  in  the  ordinary  time  cannot  be  a  '^  warehouse  not 
used  for  any  manufacturing  process"  within  the  meaning  of 
ached.  2    (4).     If  in  fact  that  warehouse  was  used  during  the 
ordinary  time,  say  from  8  a.m.  to  8  p.m.,  as  a  burnishing  room, 
then  it  is  not  a  ''  warehouse  "  within  the  meaning  of  this  sub- 
section, and  overtime  cannot  be  allowed  in  it  for  any  purpose 
whatever.     For  this  construction  reliance  is  placed  on  the  words 
of  the  sub-section  itself.     To  be  a  *' warehouse"  in  which  over- 
time is  allowed,  it  must  be  both  a  warehouse  "  not  used  for  any 
manufacturing  process  or  handicraft "  and  also  a  warehouse  in 


650  CMMINAL  LAW   GASES. 

Smith  which  persons  are  '^  solely  *'  employed  ''  in  polishing,  cleaning, 

^  H  wrapping,  or  packing  up  goods  '^ ;    and  the  words  "  not  used/' 

AKD  Co.  ^^'>  mean  not  used  at  any  time,  whether  in  ordinary  time  or  in 

LiMiTBD.  overtime;     The  words  also  '^  solely  employed"  show  that  if  the 

"~  persons  are  employed  in  that  place  at  any  time  in  any  other 

operation  than  the  polishing,  &c.,  then  it  is  not  a  "warehouse'' 

Factory  and  within  the  clause.     A  good  instance  of  this  occurs  in  sect.  149, 

Workshop  where  it  is  said  :    "  A  room  solely  used  for  the  purpose  of  sleep- 

ti^i^^'  ^^g  therein  shall  not  be  deemed  to  form  part  of  the  factory '' ; 

Empioymmt  but  the  room  would  be  a  part  of  the  factory  if  it  were  not 

wherein  '' solely '^   used  for  sleeping  therein  and  were   used    for  other 

m1JnuZ/wr  P^^^^®^  *^  ^®^^-.    ^^®  contention  for  the  Crown  is  that  this 
ing  process    section  says  that  if  any  manufacturing  process  is  carried  on  in 
carried  on—   that  part  of  the  factory  which  is  a  warehouse  other  than  polish- 
"  T*'^*<dT^  ^^^  ^^^  cleaning  up  goods,  then  overtime  cannot  be  allowed  in 
moH'ufaetw-   ^t.     That  clearly  was  the  intention  of  the  Legislature,  and  it  is 
ing  process*'  difficult  to  see  how  it  could  have  been  better  expressed.     The 
^^i^^JIIIa^  clear  intention  was  not  only  that  the  employment  should  be 
silver  plate—  limited,  but  that  the  place  also  in  which  the  employment  was 
'•Manufactw-  Carried  on  should  be  limited.     If  it  were  not  so,  evasion  of  the 
ing  process"  ^ct  would  be  very  easy,  as,  if  persons  were  engaged  in  manu- 
e.  22  M.  26    fS'Cturing  processes  in  the  place  during  ordinary  time,  then  they 
49,'  and  '   could  Still  Carry  on  the  manufacturing  process  in  overtime,  and 
sehed,  2  (4).  if  an  inspector  came  in  they  could  take  up  polishing  or  cleaning 
tools  and  appear  to  him  to  be  working  at  polishing  and  cleaning. 
/.  A.  Slater  for  the  respondents. — The  decision  of  the  magis- 
trate was  right.     Sub-sect.  4  of  sched.  2  is  ambiguously  worded, 
and  it  was  open  to  the  magistrate  to  find  that  the  place  might 
have  been  used  for  manufacturing  purposes  during   ordinary 
hours  and  afterwards  used  for  non-manufacturing  purposes.    If 
it  had  been  intended  to  exclude  non-manufacturing  processes  in 
the  overtime,  then  the  wording  of  the  section  would  have  been 
different  and  more  specific.     Secondly,  burnishing  was  not  a 
manufacturing  process  at  all.      [Lord    Alverstone,  C.J. — The 
magistrate  seems  to  have  found  that  it  was.]     He  could  not  be 
said  to  have  found  that,  seeing  that  he  has  left  it  to  this  Court 
to  say  whether  burnishing  is  a  manufacturing  process  or  not,  and 
there  was  no  evidence  on  which  he  could  properly  find  that  it 
was.     At  the  hearing  of  the  summonses  he  had  held  that  it 
might  or  might  not  be  a  manufacturing  process  ;    but  he  after- 
wards changed  his  opinion  from  the  statements  made  to  him  by 
both  parties  at  separate  times  and  not  in  Court.     The  word* 
''not   used^^    in   sub-sect.   4   mean  not   used   at  the   time  in 
question. 

H.  Sutton,  in  reply,  referred  to  sect.  37  of  the  Factory  and 
Workshop  Act,  1895,  and  to  the  order  of  the  Secretary  of  State 
of  the  16th  day  of  December,  1890. 

Lord  Alvbbstonb,  C.J. — It  is,  I  think,  somewhat  a  strong 
thing  for  the  magistrate  to  state  a  case  for  the  opinion  of  the 
Court  in  a  summons  which,  in  his  discretion  under  sect.  16  of 
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tke  Sammary  Jurisdiction  Act  of  1879^  he  is  going  to  dismiss^       Smith 
or  baa  dismissed,  on  the  ground  that  it  is  trivial  or  trumpery ;  ^        ^' 
but  as  the  case  has  been  stated  and  as  it  raises  an  important     and  Co. 
point  in  connection  with  factories,  we  will  answer  the  question     Limited. 
put  to  us*     It  is  not  necessary  to  define  exactly  what ''  overtime  "        -TTT 

means.     There  are  two  views  as  to  its  meaning.      It  may  mean        ' 

any  employment  of  a  woman  between  eight  o'clock  and   ten  Faeiory  and 
o'clock  at  night,  or  it  may  mean  the  employment  of  a  woman    ^T^^^]^ 
between   those   hours   who   has    previously  worked   a    certain       iime—  ^' 
number  of  hours.      In  this  case   it  is  admitted  that  the  only  Empioymsnt 
iastification   for   employinff   these   women  was  that  they  were     w^«r»  in 
employed  in  overtime  contemplated  and  allowed   by  the  Act.  fnan^j^tur- 
That  being  so,  we  have  to  consider  what  overtime  is  allowed  by    ing  process 
the  Act  in  such  cases.     Overtime  is  allowed  by  sect.  49  of  the  carried  otv— 
Act  in  a  non-textile  factory  and  a  workshop  and  in  any  part  of  a   ^ot^J^M 
factory  or  worshop  which  is  a  warehouse  specified  in  the  second  manvfactur^ 
schedule  to  the  Act.     The  second  schedule  to  the  Act  enumerates    ng  process  " 
at  length  a  number  of  specific  warehouses  and  workshops  which  it  —^J*^^^^^ 
is  not  necessary  to  go  through.     No  doubt  there  were  special  gn^er  plate-^ 
circumstances   and  reasons  for  those  things  being  considered,  as,  "Manufacture 


specially  mentioned*  Then  come  the  words  of  the  gener 
provision  applicable  to  this  case.  Those  words  are,  "  Any  'c/icd,  2  (4), 
part  of  a  factory  (whether  textile  or  non-textile)  " — I  think 
these  latter  words  are  not  unimportant — ^^  or  workshop  which  is  a 
warehouse  not  used  for  any  manufacturing  process  or  handicraft, 
and  in  which  persons  are  solely  employed  in  polishing,  cleaning, 
wrapping,  or  packing  up  goods."  The  contention  of  counsel  on 
behalf  of  the  factory  inspector  is  that  those  words  '^  not  used 
for  any  manufacturing  process  or  handicraft "  are  a  description  of 
the  room  or  place  in  which  the  limited  employment  mentioned 
later  may  be  carried  on,  or,  in  other  words,  that  they  mean  '^not 
used  for  that  purpose  either  during  the  preceding  hours  of  the 
day  or  during  the  time  when  the  permitted  employment  is  being 
carried  on."  The  contention  by  counsel  for  the  manufacturers  is 
that  "  not  used  "  means  not  used  at  the  time  in  question.  I  do 
not  say  that  the  words  are  not  open  to  either  construction.  It 
is  possible  to  construe  them  as  meaning  "  not  used  at  the  time," 
or  it  is  possible  to  construe  them  as  meaning  '^  never  been  used." 
It  is  quite  plain  that  something  more  is  intended  than  the  actual 
work  which  the  people  are  doing  at  the  time,  because  we  have  a 
hmit  as  to  the  things  people  may  do  in  overtime — namely, 
"polishing,  cleaning,  wrapping,  or  packing  up  goods."  The 
matter  had  been  previously  dealt  with  by  an  order  of  a 
Secretary  of  State  as  to  what  work  should  be  allowed,  and  the 
question  of  burnishing  has  been  raised  in  that  connection,  but 
the  work  that  may  now  be  done  is  limited  in  such  cases  ta 
"  polishing,  cleaning  wrapping,  or  packing  up  goods."  In 
addition  to  that,  the  work  is  to  be  in  a  part  of  the  factory  not 
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Smith       used  for  any  mannfactnring  process  or  handfcraft.     Is  it  more  in' 
g       **'  coDsonance  with  the  general  legislation  on  the  subject  that  that 

AVD  Co.      should  mean  a  building  that  is  at  no  time  of  the  day  nsed  for 
LiMiTXD.     that  purpose,  or  a  building  that  is  not  used  for  that  purpose 
~~        during  the  two  hours  in  question  f      I  think  that  the  view  that 
has  been  presented  by  counsel  for  the  appellant  is  correct.     I 
Fdciory  and  think  that  from  the  point  of  view  of  evasion,  it  is  desirable  that 
Workshop    the  place  in  which  the  permitted  employments  are  to  be  carried 
^ii^^    on  during  the  overtime  hours  should  be  a  place  where  there  would 
Employment  not  be  a  difficulty  of  detection  or  where  there  would  be  a  facility 
whm-e  in     of  evasion.     The  inspector  is  not  always  there.     He  only  comes  at 
*t»uinS2uj*ur^^  times,  and  perhaps  not  at  very  frequent  intervals.      There  may 
ingprorets    be  cases  in  which,  if  the  work  is  being  carried  on  in  the  place 
carried  on—  where  the  manufacturing  processes  are  being  carried  on,  the 
*  T**^  d7'*  workmen  may  glide  from  one  work  to  another  without  possibility 
i^mufacUir'  of  detection.      Another  point  has  been  mentioned.      It  may  be 
ing process"  that  this  is  a  general  enactment,  and   with   regard  to  certain 
—Bvrnishing  trades  and  processes  that  may  have  been  carried    on   during 
silcer  plats—  ordinary  time,  it  may  not  be  desirable  that  the  particular  employ- 
<*  Manufactur-  ment  of  ''  polishing,  cleaning,  wrapping,  or  packing  "  should  be 
ing  process"  carried  on  in  rooms  where  particular  processes  have  been  carried 
^22  u^2B*  ^^*     Looking  at  it  as  a  whole,  it  seems  to  me  that  in  addition  to 
49*  and  *  the   employments  that   are    limited,  the   Legislature   also    has 
Khsd.  2  (4).   limited  the  places  which  shall  be  used,  and  that  the  words  ^^  not 
used  for  any  manufacturing  process  or  handicraft '' — especially 
when  we  remember  that  they  refer  to  both  textile  and  non-textile 
factories — point  to  the  character  of  the  place  as  well  ns  to  the 
character  of  the  employment.     I  think  that  if  the  statute  had 
meant  to  say  that  the  overtime  employment  was  permissible  in 
the  place  if    the  place  was   not   at    the  time  used  for  manu- 
facturing process  or  purpose,  we  should  have  found  language 
to  that  effect.     Therefore  I  come  to  the  conclusion  that  this  was 
a  place  in  which  this  work  was  not  justified  in  overtime  hours, 
on  the  ground  that;  it  was  a  place  that  was  us>ed  for  manufactur- 
ing processes  or  handicrafts.     Upon  the  point  raised  by  counsel 
for    the   respondents    that    the   stipendiary    niagisti-ate    ought 
not   to   have   come  to  the   conclusion    to   which  he  did   come 
that  burnishing  was  a  manufacturing  process,  there  obviously 
was    evidence    before    him    upon   which    he    might    come   to 
that   conclusion.      Although  he  has  stated  the  case  in   a  way 
that  does  create  difficulty,  I  think  he  came  to  the  conclusion 
that  the  burnishing  carried  on  in  the  partictilar  twelve  hours 
was  a  manufacturing  process,  and  I  am  not  sure  that  he  was 
wrong. 

Wills,  J. — I  am  of  the  same  opinion.  I  think  it  is  perfectly 
clear,  when  the  matter  comes  to  be  fairly  considered,  that  the 
employment  of  women  and  young  persons  is  permitted  only  for 
specified  periods,  which,  subject  to  an  exception  which  1  will 
mention  presently,  in  each  of  the  cases  mentioned  consists  of 
twelve  hours — namely,  six  to  six,  seven  to  seven,  eight  to  eight. 
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.itccording  to  the  time  at  which  work  is  begnn ;   then  after  a       Sxith 
womaD  has  worked  for  that  period  of  twelve  hours^  it  seems  to  g   ra'^'ha  l 
me  that  overtime  begins.     It  is  difficalt  to  say  that  overtime      ^|,d  oo. 
mnst  be  from  six  to  eighty  or  from  seven  to  nine^  or  from  eight     Likitad. 
to  ten,  seeing  that  it  must  vary  with  regard  to  each  set  of        "TT 

persons  according  to  the  time  they  come.     It  is,  however,  not        ^" 

necessary  to  decide  that  matter.     That  is  my  view  as  to  what  is   Factory  and 
meant  by  "  overtime.'^     Nine  o'clock  at  night  is  an  hour  after     Workshop 
the  latest  period  which  is  allowed  for  ordinary  time,  and  there-      *^'^^^' 
fore  must  from  any  point  of  view  be  overtime.     Then  the  only  Smploymeni 
-question  is  whether  the  employer  comes  within  the  exception.     It     where  in 
seems  to  me  that  the  grammatical  meaning  of  the  language,  ^^^^^^^, 
though  it  may  be  interpreted  in  either  of  the  two  ways  My  Lord    ing  proeeu 
has  pointed  out,  is  much  more  consonant  with  what  obviously  is   carried  on^ 
intended,  and  that  that  part  of  the  building  which  is  called  a  '^^'^y^'* 
warehouse  is  not  at  any  period  to  be  used  for  other  purposes  manvfaetur' 
than   those  of  polishing,   cleaTiin^,  wrapping,  or  packing  up.    ingproceu" 
Many  reasons  may  be  given  for  that  restriction.     One  thing  is  ~"^J*"***^^ 
perfectly  clear,  that  this  is  a  general  section  applying  to  textile  nlvorplato 
and  non-textile  manufactories,  and  that,  therefore,  the  argument  "Manufaeiur- 
derived  from  the  suggestion  that  in  this  particular  trade  there  ***^.^^"J' 
is  no  reason  why  it  should  be  any  more  objectionable  to  do  this   "22  »«!'  26 
packing,  &c.,  in  the  place  which  is  used  for  burnishing  than  to      49,* and 
do  it  in  a  warehouse  which  is  not  used  for  any  other  purpose,  to   'ched.  2  (4). 
my  mind,  goes  for  nothing,  because  there  may  be  many  other 
trades  in  which,  if  the  circumstauces  were  known,  it  might  be 
-said  at  once  that  there  was  very  good  reason  why  the  prohibition 
should  exist  against  the  same  ro^^m  being  used  for  the   two 
purposes  at  different  times  of  the  day.     It  is  clear  that  evasion 
might  be  facilitated.     I  do  not  say  that  it  is  so  in  this  particular 
case,  because,  iifter  what  the  learned  magistrate  has  said,  I  do 
not  think  it  would  make  any  difference,  but  yet  there  must  be 
many  cases  in  which  evasion  would  be  facilitated  by  allowing  a 
double  set  of  operations  to  take  pkce  in  the  same  room.     There- 
fore I  think  that  counsel  for  the  appellant  was  right  in  his  argu- 
ment upon  the  meaning  of  the  section.     Upon  the  point  raised 
by  counsel  for  the  respondents  that  the  magistrate  could  not 
properly  find  that  burnishing  was  a  manufacturing  process,  I 
agree  that  the  way  the  decision  was  arrived  at  was  to  a  certain 
extent  irregular,  because,  instead  of  having  the  witnesses  before 
him  and  having  them  subjected  to  cross-examination,  he  accepted 
written  statements  from  one  side  and  the  other.     Both  parties, 
however,  having  acquiesced  in  that  method  of  dealing  with  the 
-question,  they  cannot  be  heard  afterwards  to  say  it  was  not  a 
proper  way  of  deciding  the  question.     After  considering  the 
written  statements,  the  learned  magistrate  has  found  that  this 
was  a  manufacturing  process.     He  says  the  matter  was  a  small 
matter,  and  did  not  call  for  a  penalty.     That  was  a  question 
entirely  for  him  and  not  for  us ;    it  was  a  question  of  fact,  and 
not  one  of  law. 
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Smith  Channell,  J. — I  agree.     I  had  a  little  difficalty  in  under- 

^'  standing  this  statute,   and  a  still  greater  di£Bcaltj  in  under* 

AND  Co.  standing  this  case.     Although  I  think  that  I  have  arrived  at  the 

LixiTSD.  point  of  understanding  the  statute,  I  am  not  sure  that  I  have 

~~  arrived  at  the  point  of  understanding  the  case ;   but  as  the  case 

'  states  that  if  the  offence  has  been  committed,  it  is^  in  the  opinion 

Factory  and  of  the  magistrate,  too  trivial  to  be  dealt  with,  that  is  not  impor* 

Workshop  taut.     It  seems  to  me  that  the  section  might  possibly  mean  a 

""l:;::^"  warehouse  not  used  at  a  particular  time  for  a  manufacturing 

Employment  process,  and  in  which  at  that  time  persons  are  solely  employed 

where  in  for  the  particular  purposes  specified,  or,  on  the  other  hand^  it 

ordinary  Ume  might  mean  a  warehouse  not  habitually  used  for  a  manufacturinir 

manufaciur-         ©  j   •         "l-   u  4.     x     xi.       x-  i         j  • 

ingj>roc€$8    process^  and  in  which  persons  are  not  at  other  times  employed  m 

carried  on—   such  manufacturing  process.     As  between  those  two  meanings  I 

"  ^«»*^'^otwe  jjg^^j  ^  good  deal  of  diflSculty  at  first  in  understandincr  why  the 

::^Z}':^t.   Legislature  in  protecting  women  from  being  employik  at  pa,- 

ing  process  "  ticular  times  of  the  day,  and  for  more  than  a  certain  number  of 

•^Burnishing  hours,  should  have  Said  that  although  they  may  be  employed 

siVf^r^plaie—  ^iter   certain   hours    in   "polishing,    cleaning,   wrapping,   and 

•^ifani^oceur-  packing  up/'  yet  they  must  not  be  employed  even  in  that  work 

ing  process "  unless  it  is  in  a  place  solely  used  for  that  purpose.     With  regard 

c"22  s«^26'  ^^  *^®  words  in  the  section  "  not  used,''  I  should  have  thoaght 

49,  and  '    that  the  proper  interpretation  would  have  been  to  say  that  they 

sched.  2  (4).   meant  "  not  used  "  at  that  time,  but  counsel  for  the  appellant  has 

given  two  reasons  for  a  different  construction,  either  of  which 

may  be  sufficient.     One  is  that  many  manufacturing  processes — 

and  I  agree  with  Wills,  J.  that  it  does  not  matter  whether  this 

manufacturing  process  is  one  of  them  or  not— may  be  of  such  a 

character  that  it  is  important  that  the  room  in  which  they  are 

carried  on  should  not  be  used  more  than  a  certain  number  of 

hours.     Then  there  may  be  this  additional^  and  I  think  the  more 

important,  reason,  that  if  you  allow  the  place  in  which  this  work 

by  women  after  eight  o'clock  at  night  may  be  carried  on  to  be 

the  same  place  in  which  manufacturing  processes  are  carried  on 

during  the  day,  and  in  which,  therefore,  the  apparatus  for  the 

carrying  on  of  those  manufacturing  processes  will  be  present,  it 

would  be  impossible  to  prevent  evasion^  because,  the  moment  the* 

inspector  looks  in^  the  persons  who  a  minute  ago  have  been  doing 

the   manufacturing  process   will   be   doing  the   other  process. 

Therefore,  if  the  Legislature  allowed  the  two  things  to  be  done 

in  the  same  place,  it  would  be  impossible  to  prevent  that  evasion^. 

I  think  what  is  meant  by  the  section  is  not  only  that  the  persons 

must  not  be  employed  after  eight  o'clock  at  night  in  other  than 

certain  specified  work,  but  also  that  they  must  do  that  specified 

work  in  a  certain  place. 

Appeal  allowed  with  costs. 
Solicitor  for  the  appellant.  The  Treasury  Solicitor. 
Solicitors    for    the    respondents^    Gibson    and     Weldon,    for 
8%  J.  Newsom,  Sheffield. 
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KING'S  BENCH  DIVISION. 

Wednesday,  July  8,  1903. 
(Before  Lord  Alvbrstone,  C.J.,  Wills  and  Channell,  JJ.) 

Miles  v.  Hutchings.  (a) 

Malicious  damage  to  dog — Malicious  intention — ^Bod&  fide  belief 
that  a^t  was  necessa/ry — Malicious  Damage  Act,  1861  (24  ^  25 
Vict.  c.  97),  8.  41. 

Where  a  person  acts  under  the  bon&  fide  belief,  whether  right  or 
wrong,  that  it  is  necessary  to  injure  a  dog  in  order  to  'protect 
his  own  or  his  master^s  property,  malicious  intention  on  his  part 
in  doing  such  injury  is  negatived,  and  the  act  does  not  come 
within  sect.  41  of  the  Malicious  Damage  Act,  1861. 

Daniel  v.  Janes  (2  C.  P.  Biv.  351)  considered. 

/^ASE  stated  by  justices  for  the  county  of  Southampton. 

At  the  petty  sessions  held  at  the  Castle  of  Winchester  on  the 
25th  day  of  April,  1903,  an  information  preferred  by  Frederick 
Hutchings  (hereinafter  called  the  respondent)  against  John 
Miles  (hereinafter  called  the  appellant)  under  the  Malicious 
Damage  Act,  1861  (24  &  25  Vict.  c.  97),  s.  41,  charging  for  that 
he,  the  appellant,  did  unlawfully  and  maliciously  kill  a  certain 
dog — ^to  wit,  a  white  fox  terrier  puppy — the  property  of  Robert 
Peel  Sheldon,  was  heard  and  determined,  and  the  appellant  was 
convicted  of  the  offence,  and  was  ordered  to  pay  the  sum  of  21. 
for  damages  and  the  sum  of  9^.  costs. 

Upon  the  hearing  of  the  information  it  was  proved,  and  the 

J'ustices  found  as  facts,  that  the  appellant,  who  was  a  game- 
:eeper,  seeing  a  white  fox  terrier  near  an  aviary  in  which  some 
pheasants  were  confined  for  breeding  purposes,  fired  two  shots  at 
the  dog;  that  the  dog  died  from  the  effects  of  such  shots  ;  and 
that  such  dog  was  then  wearing  a  collar  having  the  name  and 
address  of  the  owner  of  the  dog  legibly  engraved  thereon. 

It  was  stated  on  behalf  of  the  appellant  that  the  pheasants  had 
been  very  much  troubled  of  late  by  stray  dogs,  and  that  some 
pheasants  in  consequence  had  died  or  escaped ;  that  notice  boards 
had  been  put  up  warning  people  against  letting  their  dogs  stray 
near  the  aviary;  that  various  people  owning  dogs  near  thereto 
had  been  personally  asked  to  keep  them  away ;  that  Mr.  Sheldon, 

(a)  Beported  by  J.  Akd&bw  Stbahan,  Esq.,  Barnater-at-Law* 
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M1LB8       the  owner  of  the  dog  shot^  had  not  been  so  warned^  as  appellant 
^'  was  not  aware  that  he  kept  a  dog ;    that  the  appellant  shot  at 

'  this  dog  with  the  intention  of  driving  it  away  and  not  with  the 

1903.        intention  of  killing  it^  and  that  he  thought  it  was  necessary  to 
"7T        shoot  in  order  to  protect  his  master's  property. 
DamagTActf       ^^  ^^^  contended  on  the  part  of  the  appellant  that  it  was 
IBSI— Injury  lawf  nl  to  kill  any  animal  so  found  straying,  and  that  the  shoot- 
to  dog—     iQg  of  the  dog  was  in  law  neither  unlawful  nor  malicious  so 
Bon&  fide     ^^  ^  bring  the  act  complained  of  within  the  provisions  of  the 
heuif  in     statute. 
neeetaityfor       The  justices,  however,  were  of  opinion  that  the  evidence  given 
^^tiMiof^^    before  them  brought  the  case  within  the  operation  of  the  statute; 
matt€r*§     that  the  appellant  had  no  right  to  shoot  the  dog ;    and  that,  if 
propeHy---    any  damage  bad  been  done  by  the  dog,  there  were  other  ways  of 
^^  97^^  41^'  proceeding  without  shooting  the  dog.     They  therefore  convicted 
*        '    the  appellant. 

The  questions  of  law  arising  for  the  opinion  of  the  Court  were : 
(1)  Whether  the  case  came  within  the  provisions  of  sect.  41  of 
the  Malicious  Damage  Act,  1861 ;  (2)  whether  the  appellant  was 
legally  convicted  of  the  ofFence  charged  against  him. 

Malicious  Damage  Act,  1861  (24  &  25  Yict.  c.  97),  s.  41. 

Whosoever  ehall  anUwfally  and  maliciously  kill,  maim,  or  wound  any  dog,  bixd, 
beast,  or  other  animal  not  being  cattle,  but  being  either  the  subject  of  larceny  at 
common  law,  or  being  ordinarily  kept  in  a  state  of  confinement  or  for  any  domestie 
purpose,  shall  on  conviction  thereof  before  a  justice  of  the  peace,  at  the  discretion  of 
the  justice,  be  liable  to  imprisonment  or  a  fine  not  exceeding  201. 

Cancellor  for  the  appellant.  —  The  appellant  was  wrongly 
convicted.  In  order  to  bring  an  act  within  the  statute  it  is 
necessary  that  it  should  be  done  maliciously.  If  the  appellant 
thought,  whether  correctly  or  otherwise,  that  in  order  to  protect 
his  master's  property  it  was  necessary  to  shoot  at  the  dog,  the 
malicious  intention  is  negatived.  [Lord  Alvsrstonb,  C.J. — ^Here 
the  pheasants  were  inclosed  in  an  aviary  and  the  dog  was  outside 
the  aviary.  It  is  rather  strong  to  contend  that  he  could  have 
thought  it  necessary  to  shoot  the  dog  under  such  circumstances, 
especially  as  the  justices  find  that  he  might  have  got  rid  of  it  in 
other  ways.]  The  facts  are  not  fully  stated  in  the  case,  but, 
taking  them  as  stated,  the  decisions  show  that  the  justices  were  not 
right  in  convicting  the  appellant.  In  Daniel  v.  Janes  (2  C.  P.  Div, 
351)  the  appellant,  having  been  much  annoyed  by  a  neighbour's 
dog,  gave  the  neighbour  notice  that  if  he  did  not  keep  the  dog 
out  of  his  garden  he  would  poison  the  animal.  He  put  poisoned 
meat  in  the  garden,  which  the  dog  ate  and  died.  The  justices 
convicted  the  appellant,  but  the  conviction  was  quashed  on 
appeal.  Lord  Coleridge,  C.J.,  laying  it  down  that  to  convict  the 
act  must  be  a  malicious  or  wicked  act,  not  one  done  under  the 
impression,  right  or  wrong,  that  it  was  justifiable.  There  the 
intention  was  to  kill  the  dog  if  it  trespassed  on  the  appellant's 
garden;  here  it  was  only  to  frighten  it  away.  In  Smith  v. 
Williams  (9  Times  L.  Bep.  9)  the  appellant,  a  farmer,  shot  some 
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chickens  which  had  got  into  his  wheat  field  and  were  scratching       Milks 
up  the  seed.      The  justices  again  convicted,  and  the  conviction  H^^cai^a^ 
was  again  quashed  on  appeal.    In  Bryan  v.  Eaton  (40  J.  P.  213), 
in  the  same  way,  the  appellant  had  set  a  trap  on  purpose  to  catch        1903. 
his  neighbonr's  cat  when  trespassing^  on  his  premises.     The  cat     ^  777 
was  caught  and  killed  in  the  trap.     The  justices  again  convicted,  Damage  Act, 
and  the  conviction  was  again  quashed.     And  in  the  recent  case  isei^injury. 
of  Armstrong  v.  Mitchell  (88  L.  T.  Rep.  870)  it  was  held  that  the  j^^^^_ 
shooting  at  and  wounding  of  a  dog  which  was  merely  running     ^^^^  ^^^ 
across  a  field  where  pheasants  were  being  driven  was  not  a     uii^  %n 
malicious  act.     Here,  I  submit,  the  question  is  not  whether  the  nscsMyfor 
appellant  might  have  driven  the  dog  away  without   shooting  ^^  uono/^' 
at  him^  but  whether  the  shooting  was  with  wicked  intent  or      master'M 
merely  with  the  intention  of  protecting  his  master^s  property.         propeHy-- 
No  counsel  appeared  for  the  respondent.  *  *7  ,  ^l  ' 

Lord  Alverstonb,  C.J. — This  case  is  one  of  considerable 
importance,  more  especially  as  there  has  been  lately  more  than 
one  case  of  the  kind  before  the  Court,  and  it  is  therefore  desirable 
that  it  should  be  more  fully  stated.  It  must  go  back  to  the 
magistrates,  as  they  have  not  found  sufficient  to  enable  the 
Court  to  deal  with  the  case.  They  say  that  it  was  stated  on 
behalf  of  the  appellant  that  he  shot  at  the  dog  with  the  intention, 
not  of  killing  it,  but  of  merely  driving  it  away  ;  but  then,  when 
they  come  to  deal  with  the  case,  they  simply  say  that  the 
appellant  had  no  right  to  shoot  the  dog.  They  do  not  seem  to 
have  dealt  at  all  with  the  point  where  there  was  a  bond  fide  belief 
on  the  part  of  the  appellant  that  in  order  to  protect  his  master's 
property  it  was  necessary  to  shoot  the  dog.  In  one  of  the  cases 
cited  by  Mr.  Canceller — Daniel  v.  Janes  (2  C.  P.  Div.  351,  at  p. 
853) — Lord  Coleridge,  C.J.,  said  that  sect.  41  pointed  to  ''  a 
wicked  crime,  the  ud lawfully  and  maliciously  killing  or  maiming 
the  animals  referred  to  simply  for  the  purpose  of  indulging  a 
cruel  disposition,  and  not  an  act  done  under  an  impression,  right 
or  wrong,  that  the  party  is  justified  in  protecting  his  premises 
from  a  trespass  by  such  means.''  Here  the  act  was  said  to  be 
done  by  the  appellant  for  the  protection  of  the  property  of  his 
master;  and,  while  feeling  all  respect  for  Lord  Coleridge,  I 
cannot  help  expressing  my  opinion  that  the  real  test  is  whether 
the  appellant  was  bond  fide  doing  an  act  which  he  thought  was 
necessary  for  the  protection  of  his  master's  property.  If  that 
was  so,  the  allegation  that  he  was  acting  unlawfully  and  with 
malice  would  be  negatived.  If,  however,  the  act  was  unnecessary 
and  not  for  the  protection  of  his  master's  property,  the  conclusion 
to  be  drawn  might  be  different.  It  is  therefore  important  that 
the  facts  should  be  clearly  stated  on  this  point. 

Wills,  J. — I  am  of  the  same  opinion.  I  also  agree  with  the 
judgment  of  Lord  Coleridge  in  the  case  before  him,  but  as  a 
general  proposition  I  think  the  statement  in  his  judgment  as  ta 
the  right  of  a  person  to  do  anything  of  this  kind  without  bringing 
himself  within  the  section  is  too  broad.     I  do  not  think  it  i» 
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MiLBB       enough  to  do  it  ander  the  impression,  right  or  wrong,  that  he  is 
^'  justified  in  protecting  his  premises  from  a  trespass  by  such  means, 

'  if  the  man  knew  that  something  else  could  be  done  which  would 

1903.        be  effectual  for  the  protecting   of  his  property  without  doing 
ifaW^    injury  to  the  animal. 

Damage  Act,       Channbll,  J. — I  agree  that  the   case  must  go  back  to  the 
ISGI— Injury  justices.     I  think  the  malicious  intention  is  negatived  if  the  man 
to  dog—     wrongly  but  honestly  thought  it  was  necessary  to  shoot  the  dog 
^BraAfldT   ^^  order  to  drive  it  away. 

heUef  in  Case  remitted. 

nee$s$ityfor       Solicitors  for  the  appellant,  Prior y  Church,  and  Adams,  for 

"^^U^lT"'  ^^^y  ^-  ^'^^^^^9y  Winchester. 

maaUr*9 

pr^trty — 

24  4*  25  Vicl. 

e.  97,  t.  41. 
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Tuesday,  June  30,  1903. 

(Before  Lord  Alvsrstonb,  C.J.,  Wills  and  Chjlnnbll,  JJ.) 

AsHLET  AND  Smith  Limitid  (apps.)  V.  Hawke  (resp.)  (a) 

Betting-houses — Advertisement — Reasonable  construction  —  Place 
used  for  betting — Mv^t  suggest  unlawful  betting — Betting  Ad, 
1853  (16  ^  17  Vict.  c.  119),  ss.  1,  7. 

In  order  that  the  publication  of  an  advertisement  may  be  an  offence 
within  sect.  7  of  the  Betting  Act,  1853,  it  is  necessary  that  the 
advertisement  on  a  reasonable  construction  of  its  words  shall 
make  it  appear  not  merely  that  a  place  is  used  for  betting,  but 
that  it  is  used  for  betting  of  one  or  other  of  the  two  kinds  pro* 
hibited  by  sect.  1  of  the  Act — that  is,  betting  with  persons 
physically  resorting  to  the  place  or  betting  by  receiving 
there  money  or  some  valuable  thing  cw  the  consideraiion  for  a 
promise  by  the  receiver  to  pay  or  transfer  money  or  a  valtuible 
thing  on  the  event  of  a  horse  race,  Sfc. 

€ASE  stated  by  one  of  the  aldermen  of  the  city  of  London, 
being  a  Court  of  summary  jurisdiction. 
On   the   4th  day   of   November,    1902,    an  informotion  was 
preferred  by  John  Hawke   (hereinafter  called  the  respondent) 

(a)  Beportod  by  Andrew  Staahan,  Esq.,  Barrister.At.Law. 
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under  sect.  7  of  the   Betting  Act^  1853^    against  Ashley   and  Abhlbyand 
Smith  Limited  (hereinafter  called  the  appellants),  for  that  they       Smith 
on  the  27th  day  of  May,  1902,  did   unlawfully  cause  certain       '^^J^bd 
advertisenaents  to  be  published  whereby  it  was  made  to  appear     Hawks. 
that  certain  premises,  known  as  Nos.  150  and  152,  Fleet-street,        "" 

London,  were  opened,  kept,  and  used  by  Topping  and  Spindler        

for  the   purpose  of  making  bets  and  wagers,  contrary  to  the     Betting— 
statute  in  such  cases  made  and  provided.  Advertisement 

— Betting- 

Betting  Act,  1858  (16  &  17  Vict.  c.  119) :  house-Piac* 

need  for 

8«et.  1.  No  hooae,  office,  room,  or  other  place  Bhall  be  opened,  kept,  or  used  for      betting 

the  purpose  of  the  owner,  oooapier,  or  keeper  thereof,  or  anj  person  ueing  the  lame,      Unlawful 
or  Any  person  procored  or  employed  by  or  acting  for  or  on  behalf  of  snoh  owner,   letting  must 

oocnpier,  or  keeper  or  person  using  the  same,  or  of  any  person  baring  the  care  or    5^  meant 

management,  or  in  any  manner  oonduoting  the  bosiness  thereof  betting  with  persons    Betting  Act 

resorting  thereto ;  or  for  the  purpose  of  any  money  or  yaluable  thing  being  received  ^^^3  /|^  «.  {y 

by  or  on  behalf  of  such  owner,  occupier,  keeper,  or  person  as  aforesaid  as  or  for  the    y^A  .  ifg^ 

considoration  for  any  assurance,  undertaking,  promise,  or  agreement,  express    or       ••  1   7 

implied,  to  pay  or  give  thereafter  any  money  or  yaluable  thing  on  any  event  or  con-  '    ' 

tingenoy  of  or  relating  to  any  horse  race  or  other  race,  fight,  game,  sport,  or  exercise, 

or  as  or  for  the  consideration  for  securing  the  paying  or  giving  by  some  other  person  of 

any  money  or  valuable  thing  on  any  such  event  or  contingency  as  aforesaid ;  and 

every  house,  office,  room,  or  other  place  opened,  kept,  or  used  for  the  purposes 

aforesaid  or  anv  of  them  is  hereby  declared  to  be  a  common  nuisance  and  contrary  to 

Uw. 

Sect.  7.  Any  person  exhibiting  or  publishing  or  causing  to  be  exhibited  or  published 
any  postcard,  himdbill,  card,  writing,  sign,  or  advertisement  whereby  it  shall  be  made 
to  appear  that  any  house,  office,  room,  or  place  is  open,  kept,  or  used  for  the  purpose 
of  making  bets  or  wagers  in  manner  aforesaid  or  for  the  purpose  of  exhibiting  lists 
for  betting  or  with  intent  to  induce  any  person  to  resort  to  such  house,  office,  room, 
or  place  for  the  purpose  of  making  bets  or  wagers  in  manner  aforesaid,  or  any  person 
who,  on  behalf  of  the  owner  or  occupier  of  any  such  house,  office,  room,  or  place  or 
person  using  the  same,  shall  invite  other  persons  to  resort  thereto  for  the  purpose  of 
making  bets  or  wagers  in  manner  aforesaid,  shall  upon  summary  conviction 
thereof  before  two  justices  of  the  peace  forfeit  and  pay  a  sum  not  exceeding  thirty 
pounds.    .     .     . 

The  above-mentioned  information  was  heard  by  the  alderman 
on  the  17th  day  of  November  and  the  1st  day  of  December, 
1902,  and  on  the  application  of  the  respondent  with  the  consent 
of  the  appellants  the  summons  was  amended  as  follows  : 

For  that  you  on  the  27th  day  of  May,  1902,  in  the  City  did  unlawfully  cause  certain 
advertisements  to  be  published  whereby  it  was  made  to  appear  that  an  office  and 
place  was  opened,  kept,  and  used  by  Topping  and  Spindler  for  the  purpose  of 
making  bets  or  wagers  in  manner  prohibited  by  the  Betting  Act,  1853,  contrary,  Ac. 

At  the  hearing  of  this  information  the  following  were  found 
to  be  proved  as  facts  : — 

The  appellants  were  a  company  limited  by  shares,  and  the 
company  was  incorporated  under  the  Companies  Acts  on  the 
28th  day  of  February,  1901,  as  proprietors,  printers,  and  pub- 
Ushers  of  a  newspaper  entitled  the  Sportsman,  with  registered 
offices  at  Nos.  189  and  140,  Fleet-street,  at  which  address  the 
newspaper  was  published. 

The  respondent  was  the  hon.  secretary  of  the  National  Anti- 
Gambling  League,  and  the  prosecution  was  instituted  at  the 
instance  of  that  league. 

A  copy  of  the  issue  of  the  Sportsman  of  the  27th  day  of  May 
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Ashley  AMD  1902^  parchased  by  a  clerk  to  the  solicitors  of  tlie  Anti-Grambling' 

Smith       League,   was  put   in  evidence.      It   contained  advertisements 

V.  appearing  in  conspicuous  positions  on  the  front  page  and  also 

Hawkb.     on  the  second  page.     These  advertisements  were  worded  in  the 

T~         same  manner,  and  were  in  the  following  terms : 

Topping  and  Spindler,  Flashing,  Holland.     The  Derby,  Asoot  Stokes,  Royal  Hant 

BeiHfig-^      Cap,  Northamberland  Plate,  and  the  Continentol   Sportsman.     Also  Tear  Book  and 
AdverttMment  Beady  Reckoner  free  on  receipt  of  address.     Telegraphic  instractions  can  be  sent  to 
^Betting-     London.    All  letters  to   be  addressed  Topping  and   Spindler,  Flashing,   Holland. 
Oolite—       Post-cards  id.    Postoge  2|(i 
Place  used  for 

hetting—         On  an  application  being  made  on  the  30th  day  of  May,  1902, 

Unlawful     ^^  Topping  and  Spindler  by  H.  A.  Brown  certain  documents 

he  meant—    (which  were  annexed  to  the  case)  were  received  by  him.     They 

Betting  Aetj   were  posted  to  him  in  an  envelope  bearing  an  English  Id.  stamp 

185S  (1^  #  ^"^  and  a  London  postmark,  and  on  the  back  of  the  envelope  were 

*«».i  7.      stamped  the  words:  "If  not  delivered,  to  be  returned  to  150, 

Fleet-street,  London.'' 

A  Post  Office  Order  for  3/.  was  sent  to  Topping  and  Spindler 
by  H.  A.  Brown,  an  acknowledgment  being  received  by  him 
from  them,  and  on  the  6th  day  of  June,  1902,  a  telegram, 
addressed  to  '^  Grumble,  London,'*  was  sent  by  H.  A.  Brown  for 
the  purpose  of  making  a  bet  or  wager  of  IOj?.  each  way  on  a 
horse  named  Grlass  Jug,  running  or  about  to  run  a  race  then 
pending  in  England. 

Since  the  year  1889  '^Grumble,  London"  had  been  the 
registered  telegraphic  address  of  B.  Topping,  a  member  of  the 
firm  of  Topping  and  Spindler  at  No.  150,  Fleet-street,  up  to 
the  3rd  day  of  August,  1901,  when  the  address  was  changed 
to  No.  152,  Fleet-street. 

Further  telegrams  were  addressed  to  '^  Grumble,  London,"  on 
the  7th,  10th,  11th,  12th,  and  15th  days  of  June,  1902,  by  H.  A. 
Brown  for  the  purpose  of  making  bets  or  wagers  on  events 
relating  to  horse  races  then  pending  in  England,  and  acknow- 
ledgments of  these  were  duly  received  by  him  from  Topping  and 
Spindler. 

On  the  16th  day  of  June,  1902,  a  letter  was  sent  to  Topping 
and  Spindler  at  Flushing  by  H.  A.  Brown,  inclosing  six  vouchers 
and  a  credit  note,  and  in  reply  an  account  was  received  from 
them  showing  the  balance  due  from  Topping  and  Spindler  in 
respect  of  the  bets  or  wagers  of  21.  98.  Id.,  and,  in  response  to  a 
request  for  a  remittance,  a  letter  was  received  from  them  dated 
the  17th  day  of  June,  1902,  inclosing  postal  orders  for  21.  Qs.  bd., 
2d.  being  deducted  for  registration. 

Topping  and  Spindler  had  a  banking  account  at  the  Newington 
branch  of  the  London  and  County  Bank  Limited,  and  the  Post 
Office  Order  for  3/.  so  sent  to  them  was  paid  into  such  account, 
and  it  was  also  proved  that  Topping  and  Spindler  were  occupiers 
of  offices  at  Nos.  150  and  152,  Fleet-street,  in  London. 

H.  A.  Brown  was  clerk  to  the  solicitors  for  the  prosecution, 
and  he  stated  he  had  been  a  solicitor's  clerk  all  his  life  and  had 
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no  other  calling  or  business^  and  tliat  in  all  the  steps  he  took  as  Abxlst  and 
above  mentioned  he  had  acted  under  the  instructions  of  the     i^^i™jt> 
solicitors^  and  had  been  supplied  with  money  hj  them  to  be  used  «. 

as  above  mentioned^  and  that  all  the  steps  he  took  were  with  the     Hawke. 
view  to  and  for  the  purpose  of  a  prosecution  of  the  appellants ;       77^ 

that  no  communication  had  ever  been  made  to^  or  notice  given        

to,  the  appellants  that  a  prosecution  of  Topping  and  Spindler    BetHng-- 
had  been  instituted  by  the  league^  nor  had  they,  so  far  as  he  ^^^^jj^n* 
had  heard,  ever  been  prosecuted  for  illegal  betting.  house—' 

There  was  no  evidence  whatever  before  the  alderman  showing  Place  wed  for 
that  the  appellants  ever  had  any  knowledge  or  notice  of  the  way     \fi**^^7l 
in  which  Topping  and  Spindler  carried  on  their  business,  or  of  hettivgmust 
the  fact  that  they  committed  any  illegality  (if  any)  in  so  doing,    he  meant— 
and  at  the  hearing  on  the  1st  day  of  December,  1902,  he  stated  BetHn9  Act, 
his  opinion  to  the  effect  that  he  was  quite  satisfied  of  the  good  y^^.  ^^  ^^J 
faith  of  the  Sportsman  {i.e.,  the  appellants),  and  that  he  did  not      m.  i\  7. 
question  that  for  a  moment,  but  that  the  question  was  whether 
knowingly  or  unknowingly  they  had  brought  themselves  within 
the  four  comers  of  the  law. 

It  was  admitted  by  the  appellants  that  the  sums  received  from 
Topping  and  Spindler  in  respect  of  the  advertisements  for  the 
six  months  from  the  1st  day  of  May,  1902,  to  the  31st  day  of 
October,  1902,  amounted  to  1157/.  is.  4d. 

No  evidence  was  tendei*ed  by  or  on  behalf  of  the  appellants. 

On  behalf  of  the  appellants  it  was  contended  :  (a)  That  the 
whole  of  the  evidence  given  in  proof  of  the  facts  resulting  from 
Brown's  inquiries  was  inadmissible  on  the  ground  that  the 
advertisement,  to  be  within  the  provisions  of  the  said  sect.  7  of 
the  Betting  Act,  1853  (16  &  17  Vict,  c.  119),  must  be  such  as  to 
make  it  appear  from  its  wording  or  on  its  face  that  a  house, 
office,  room,  or  place  was  open,  kept,  or  used  in  the  United 
Kingdom  for  making  bets  or  wagers  contrary  to  sect.  1  of  the 
same  statute,  (b)  That  it  was  not  open  to  the  respondent  to 
put  in  the  above  mentioned  evidence  in  any  case,  and  certainly 
not  unless  the  matters  deposed  to  were  connected  with  the 
appellants  by  showing  that  they  had  notice  or  knowledge  of 
them,  (c)  That  there  was  no  evidence  that  the  words  in  the 
advertisement  had  any  meaning  other  than  that  they  bore 
according  to  the  ordinary  use  of  the  English  language,  or  upon 
the  face  of  them,  (d)  That  no  one  was  called  to  prove  that  he 
had  construed  the  advertisement  as  referring  to  illegal  betting, 
and  that  not  even  H.  A.  Brown  gave  any  evidence  he  had  so 
construed  it  upon  reading  it.  (e)  That  the  evidence  before 
referred  to  was  admissible,  if  at  all,  only  on  a  prosecution  of 
Topping  and  Spindler,  and  not  on  the  prosecution  of  any  news- 
paper for  publishing  the  advertisement.  (/)  That  before  the 
appellants  could  be  legally  convicted  under  sect.  7  of  the  Act  in 
respect  of  the  publication  of  the  advertisement,  they  must  have 
been  proved  to  have  had  knowledge  or  to  have  been  fixed  with 
notice  of  the  particular  method  in  which  Topping  and  Spindler 
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Abhlst  and  conducted  the  business  to  which  the  advertisement  referred^  and 

Smith       ^f  i\^q  f^bot  that  such  method  was  illegal  within  the  Act.     (g) 

iMjTKD     That  a  guilty  mind  was  an   essential   element   of  the    o£Eence 

Hawkb      charged^  of  which  there  was  no  evidence  in  this  case,     {h)  That 

the  effect  of  conviction  in  this  particular  case  would  be  to  throw 

_•       upon  the  newspaper  press  of  this  country  the  duty — absolutely 

Betting—     novel — of  making  it  necessary  to  inquire  into  the  business  of 

AdveriuerMnt  persons     advertising    in    the     columns    of    newspapers,   even 

h^^^piace  *l^o^?^  ^^^  advertisements  forwarded  for  publication  were  on 

used  for      the  face  of  them  perfectly  innocent  and  legal,      (i)  That  there 

betting--     was  uo  evidence  to  show  that  the  appellants  in  fact  suspected 

bettin^m^     OF  ought  to  havo  suspocted  the  advertisements  as  referring  to 

be  meant—    illegal  betting,  or   that  Topping   and  Spindler   carried  on  any 

Betting  Act,  illegal  betting,     (j)  That  Topping  and  Spindlei*  were  not  shown 

1853  (16  4*  17  ^  }yQ  carrying  on  any  business  prohibited  by  the  Act,  or  doing 

*s».  1  7.       anything  illegal   under   the    Act.      (k)  That  the   facts    as  to 

Topping   and   Spindler^s   banking    account   were   inadmissible 

unless  notice  or  knowledge  thereof  was  brought  home  to  the 

appellants. 

On  behalf  of  the  respondent  it  was  contended  :  (a)  That  the 
whole  character  of  the  advertisement  and  the  names  of  the  races 
clearly  implied  that  the  words  '^  Telegraphic  instructions  can  be 
sent  to  London  "  applied  and  could  only  apply  to  betting  tele- 
grams for  the  purpose  of  making  bets  on  horse  races^  and  also 
implied  that  there  was  an  office  in  London  to  which  such  betting 
telegrams  coald  be  sent^  and  was  thus  used  for  an  essential  part 
of  the  transaction  forbidden  by  the  Act.  {b)  That  it  was  not 
necessary  for  the  respondent  to  prove  actual  knowledge  by  the 
appellants  of  the  illegal  character  of  the  business  carried  on  by 
Topping  and  Spindler. 

The  alderman  overruled  the  objection  to  the  evidence  and 
admitted  it. 

He  was  of  opinion  that  the  advertisement  and  the  facts  proved 
made  it  appear  that  an  office  or  place  which  was  in  connection 
with  the  office  of  Topping  and  Spindler^  Flushing,  in  Holland, 
was  opened,  kept,  and  used  by  Topping  and  Spindler  in  London 
for  the  purpose  of  making  bets  or  wagers  in  the  manner  pro- 
hibited by  the  Betting  Act,  1853,  and  therefore  held  that  the 
appellants  in  publishing  the  advertisement  had  been  guilty  of 
an  offence  against  sect.  7  of  that  Act.  He  accordingly  convicted 
the  appellants  on  the  amended  summons  and  fined  them  10{.,  and 
ordered  them  to  pay  ten  guineas  costs. 

During  the  argument  the  attention  of  the  alderman  was  called 
to  the  following  cases :  Reg.  v.  Brotun  (72  L.  T.  Rep.  22 ;  (1895) 
1  Q.  B.  119) ;  Stoddart  v.  Hawke  (85  L.  T.  Rep.  687 ;  (1902)  2 
K.  B.  863) ;  Lennox  v.  Stoddart  ;  Davie  v.  Stoddart  (87  L.  T. 
Rep.  283 ;  (1902)  2  K.  B.  21) ;  Mackenzie  v.  Hawke;  Hawke  v. 
Mackenzie  (87  L.  T.  Rep.  128;  (1902)  2  K.  B.  225) ;  Wright  v. 
Olarke,  (1870)  34  J.  P.  671). 
Danckwerts,  K.C.  (C*  McUhewe  and  Ghiy  Stephenson  with  him) 
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for  the  appellants. — Two  questions  arise  here^  and^  if  either  of  Abhlbt  and 
them  is  decided  in  the  the  appellants'  favour,  the  appeal  must       Smith 
sacceed.     The  first  is,  assuming  that  the  actual  proceedings  of  ^ 

Topping  and  Spindler  were  illegal  within  sect.  1  of  the  Betting     Hawke« 
Act,  ]  853,  was  the  advertisement  in  the  Sportsman  a  breach  of        "~~ 

sect.  7  ?     Now  it  is  submitted  that  in  order  to  make  the  adver-        [ 

tisement  such  a  breach,  the   advertisement   mast  show  on  the     Betting^ 
face  of  it  that  a  house   was  being   used  for  purposes   which  Advertisement 
were  illegal  under  sect.   1.      There  is  nothing  on  the  face  of    ~hJ^2I' 
this  advertisement    to    suggest   this.        [Channbll,  J. — What  piace  wed /or 
is  suggested    by    the    words    "Telegraphic    instructions    can     hetting— 
be  sent  to   London "  ?]      That  may  refer    to    orders   for  the  ^^^^^""{^1,^ 
Continental  Sportsman.      But   even   assuming  that  it  refers  to   ^g  meant^ 
betting,  yet  all  betting  is  not  illegal  under  sect.  1  of  the  Act.    Betting  Act, 
And  at  the  most  this  can  only  be  read  as  intimating  that  some  ^^^^  ^^^19^ 
sort  of  betting  was   carried    on    at    an    unspecified   address   in     *^s*.^i,  7.  * 
LoodoD.     It  may  be  that  the  evidence  admitted  as  to  the  sub- 
sequent acts  of  Topping  and  Spindler  shows  the  sense  in  which 
they  intended  the  words  to  be  understood,  but  I  submit  that  that 
evidence  is  not  admissible  here.      The  real  question  is  whether 
the  words  reasonably  and  naturally  bear  that  meaning.  Moreover, 
it  has  been  decided  that  for  a  conviction  under  this  7th  section 
the  publisher  must  have  something  of  mens  rea — that  he  actually 
knew  that  the  advertisement  related  to  illegal  betting :   (Ghis- 
holm  V.  Doulton,  60  L.  T.  Rep.  966 ;  22  Q.  B.  Div.  786).     This 
is  just  what  the  alderman  has  refused  to  find — not  merely  refused 
to  find,  but  he  has  found  the  very  reverse.     He  has  found  that 
there  was  no  evidence  that  any  one  connected  with  the  appellants 
knew  how  Topping  and  Spindler  carried  on  their  business,  and 
sajs  he  is  quite  satisfied  of  the  good  faith  of   the    Sportsman, 
The  second   question   is    whether    in   fact   the  proceedings  of 
Topping  and  Spindler  were  an  offence  under  sect.  1  of  the  Act. 
That  sectioQ  constitutes  two  offences.     The  first  is  the  using  a 
place  for  the  purpose  of  betting  with  persons  resorting  physically 
thereto  :   {Beg.   v.  Brown,  sup.).       Clearly  the  oflSce  in  London 
kept  by  Topping  and  Spindler  was  not  used  for  this  purpose. 
The  second  is  using  a  place  for  the  purpose  of  receiving  money, 
&c.,  in  consideration  of  a  promise  to  pay  upon  the  event  of  a 
race,  &c. :  {Lennox  v.  Stodda/rt,  sup.).     Equally  clearly  the  office 
in  London  kept  by  Topping  and  Spindler  was  not  used  for  this 
purpose.     All  money  was  sent  to  Holland,  and  it  was  sent  with- 
out reference   to   any  specific  event.      Nothing  whatever  was 
received  at  the  London  office  but  telegrams  relating  to  betting 
^ith  money  which  there  is  no  evidence  ever  came  to  that  office. 
This,  it  is  submitted,  is  not  using  a  place  illegally  within  sect.  1 
of  the  Act. 

Avory,  K.O.  (/.  C.  Ma^Tcay  with  him)  for  the  respondents. — 
This  advertisement  must  be  read  in  the  sense  in  which  the 
persons  to  whom  it  was  published  would  understand  it.  The 
persons  to  whom  it   was  published   were   the  readers   of  the 
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Abhlst  AMD  Sportsman.     In  what  other  way  could  a  sporting  reader  under- 

Smith       stand  the  words   "  Telegraphic  instructions   can  be    sent   to 

v.  London ''  than  this^  that^  on  applying  to  Topping  and  Spindler 

•Hawks,      at  Flushings  they    would  be   snpplied  with   their    address  in 

190S        London  where  bets  might  be  made  by  telegraphic  instructions  ? 

.'        [Lord  Alvkbstoni,  G.J. — But  does  it  necessarily  suggest  that  a 

BetHng--     deposit  must  bo  made  with   the  instructions  f  ]     Yes.     The  offer 
AdowtUement  jg  j^^^  made  to  specific  persons^  but  to  any  person  who  chooses 
\ou89*^     ^  write  to  them  at   Flashing.      The  inquiries  made  by  Brown 
Place  uMd  for  show  clearly  that  this  was  in  fact  the  meaning.     [Chakvill^  J. 
heiiivg--     — j^q  doubt  they  do ;  but  that  does  not  show  that  that  was  the 
heiHng^muH  n^ca^'^K  ^^  public  put  upou them.]     The  public  was  a  sporting 
he  meant—    poblic^  who  knew  Well  that  bookmakers  require  the  money  in 
Betting Acty  advance.     Then  there  is  no  need  for  mens  rea  in  the  publisher; 
^Fife  ^e\i9)^  ^®  ^^  bound  not  to  publish  advertisements  of  this  kind.    As  to 
§s.  1,  7.   '  the  second  pointy  the  case  of  Lennox  v.  Stoddart  {tup,),  cited  by 
my  friend^  is  really  against  him.      It  was  there  laid  down  that 
though  the  oflBce  in  question  is  not  the  one  to  which  the  money 
was  actually  sent^  yet^  if  it  is  a  necessary  part  of  the  machinery 
by  which  the  money  is  received^  that  is  sufficient  to  make  it  an 
office  for  the  receipt  of  money  within  the  second  part  of  sect.  1 
of  the  Act.     Here  the  evidence  shows  that  the  Flushing  office 
was  merely  a  receiving  house  for  money  to  be  immediately  trans- 
mitted to  the  office  in  London. 

Danckwerts,  K.O.,  was  not  called  on  in  reply. 
Lord  Alvkrstoke^  C.J. — The  argument  in  this  case  has  brought 
out  once  moie  in  strong  relief  that  which  has  so  often  been 
observed  upon — namely^  that  it  is  very  desirable  there  should  be 
some  legislation  to  stop  such  advertisements  as  these.  They 
undoubtedly  do  a  great  deal  of  harm^  although^  as  has  often  been 
pointed  out  at  the  Bar  and  repeated  on  the  Bench,  betting  per 
86  is  not  prohibited.  Two  classes  of  transactions  are  aimed  at 
by  sect.  1  of  the  Act.  These,  I  think,  have  been  correctly  sum- 
marised by  Mr.  Danckwerts.  The  one  is  opening,  &c.,  a  house, 
office,  &c.,  for  the  purpose  of  betting  with  persons  resorting 
thereto ;  the  other,  keeping  a  place  for  the  purpose  of  any 
money  or  valuable  thing  being  received  in  consideration  of  a 
promise  to  pay  upon  the  event  of  a  horse  race.  We  have  held, 
and  the  Court  of  Appeal  have  affirmed  our  decision,  that  if  what 
is  done  in  this  country  is  a  necessary  ingredient  or  step  in  the 
receipt  of  the  money,  there  is  an  offence  under  the  statnte, 
although  the  money  was  not  actually  received  in  England.  Now, 
these  being  the  two  classes  of  transactions  which  are  attacked 
and  prohibited  by  sect.  1,  sect.  7  says  that  any  person  exhibiting 
an  advertisement  whereby  it  shall  be  made  to  appear  that  any 
house,  office,  room,  Ac,  is  open,  kept,  or  used  for  the  purpose 
of  making  bets  or  wagers  in  manner  aforesaid,  shall  on  oonyic- 
tion  forfeit  and  pay  a  sum  not  exceeding  thirty  pounds.  I  adopt 
what  Mr.  Avory  said — I  believe  I  pointed  it  out  in  one  of  the 
other  cases — that  an  advertisement  which  advertisea  a  place  or 
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office  for  either  of  the  purposes  in  sect.  1  is  an  illegal  advertise-  AtHLXT  and 
ment.     Now,  I  think  that  in  order  that  an  advertisement  should       Smith 
come  within  the  section  it  must  appear  by  reasonable  inference  „ 

from  the  advertisement  that  illegal  betting  is  being  carried  on      Hawkb. 
at  the  place,  or  that  there  is  an  invitation  to  do  something  which 
shall  form  part  of  illegal  betting.     I  do  not  accept  the  view 
which  Mr.  Danckwerts  has  presented  to  us,  that  the  alderman     BeUvng— 
meant  to  find  that  there  could   not   be  an  offence  against  the  AdvertUemMt 
statute   unless   the  owners   of    the   paper   who   published  the    ^^^JH^' 
advertisement  knew  that  illegal  betting  was  going  to  be  carried  piaeexuedfar 
on.     I  think  that  if  the  case  is  one  in  which  the  advertisement,     betting— 
reasonably  construed  by  the  person  by  whom  it  is  read,  indicates   iji?^^^^^ 
one  of  the  two  cffences  prohibited  by  sect.  1,  then  the  offence    i^  ^!u— 
under  sect.  7  is  complete,  and  no  newspaper  proprietor  can  pro-   Betting  Act, 
perly  plead  ignorance  because  he  did  not  himself  make  inquiry  ^^?^  ^^^fo!' 
as  to  what  the  advertisement  indicated.     That  these  were  betting     *^,*/i\  7. 
advertisements  there  cannot  be  a  shadow  of  a  doubt,  whether 
you  look  at  the  advertisement  itself  or  the  other  advertisements 
with  which  it  was  closely  connected.     The  proprietors  of  the 
Sportsman  cannot  possibly  have  thought  that  they  did  not  know 
they  were   the  advertisements   of   some   kind  of  betting;  and 
therefore  in  that  sense  mens  rea  is  not  necessary.     The  difficulty 
is  that  it  must  be  proved  by  reasonable  intendment  from  the 
advertisement  that  it  relates  to  one  of  the  two  prohibited  classes 
of  transactions.     I  should  be  very  glad  if  I  could  come  to  the 
other  conclusion,  because  day  by  day  I  get  more  convinced  of 
the  mischief  that  is  done  by  these  advertisements.     All  that  is 
said   is  that  Topping  and  Spindler,  Flushing,   Holland  —  and 
the  Sportsman  must  know  that  they  are  betting  people— would 
do  something   in   connection  with  the   Derby,  Ascot  Stakes, 
fioyal  Hunt  Cup,  and  Northumberland  Plate,  that  they  issue  the 
Continental  Sportsman  and   a   year   book  and  ready  reckoner 
free  on  receipt  of   addres5i,  and  that  telegraphic  instructions  can 
be  sent  to  London.     If  those  words  ''Telegraphic  instructions 
can  be  sent  to  London" — and  undoubtedly  those  are  the  words 
which  have  created  the  greatest  difficulty  in  my  mind — if  those 
words  not  only  could  be  construed,  but  ought  to  be  construed  in 
ordinary  understanding  as  meaning  you  can  send  your  instruc- 
tions to  London  in  connection  with  the  machinery,  whereby  1 
shall  receive  your  money,  or  in  other  words,  as  Mr.  Avory  has 
put  ir,  if  the  words  "  Telegraphic  instructions  can  be  sent  10 
London "  are  only  consistent  with  the  course  of  transactions 
whereby  Topping  and  Spindler  received  money  in  Holland  by 
means  of  the  instructions  sent  to  the  office  in  London,  then  I 
think  the  case  would  be  very  nearly  covered  by  the  previous 
authorities.     It  seems  to  me  that  that  is  importing  into  this  case 
a  view  of  the  advertisement  which  is  not  justified  by  the  evidence. 
There    is  no  finding  that  that  is  what  it  means.      I  certainly 
think  the  fair  meaning  of  the  finding  statement  is  that  the  adver- 
tisement, coupled  with  what  was  done  after  the  advertisement. 
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AsHLiYAND  led  the  alderman  to  his  conclusion.     I   think  it  is  impossible 

Smith       ^q  ga,y  that  the  advertisement  may  not  be  issued  by  a  person. 
Limited  j   -f  ,  j.     t_      •  j  i_  i      •     "^         • 

^  ana  does  not  appear  to  be  issued  by  a  person  who  is  carrying  on 

HiiwKE.      betting  without  infringing  the  provisions  of  sect.  1.     I  admit 
TQoT        that,  knowing  the  mischief  that  is  done  by  these  advertisements 

— and   undoubtedly  there  is  a  large  amount  of   this  betting — 

Betting  —     it  is  highly  probable  that  those  who  issued  those  advertisements 

Advertisement  YnX[  carry  On  illegal  betting ;  but  it  seems  to  me  impossible  on 

~house^'    ^^^  evidence,  this  being  a  criminal  case,  to  say  that  it  is  made 

Place  used  fw  to   appear   from    the    advertisement  itself   that   Topping    and 

betting—     Spindlor  are  infringing  the  law  in  England.     I  am  bound  to  say 

hFtU^'must  that  the  fact  that  they  have  a  Flushing  address,  and  that  they  do 

he  meant—    not  give  a  London  address,  makes  the  advertisement  suspicious, 

Betting  Act,  but  1  do  not  think  suspicion  is  enough.     I  think  the  advertisement 

^net  ^c  ^119)  ^  must  make  it  appear  that  the  business  which  is  being  carried  on  in 

88. 1.7.  '  London  is  one  of  the  businesses  which  is  prohibited  or  rendered 

illegal  by  the  1st  section.     Therefore  with  great  regret  I  come  to 

the  conclusion  that  this  conviction  cannot  stand. 

Wills,  J. — I  share  my  Lord's  views  and  his  regrets. 
Channell,  J. — I  am  also  of  the  same  opinion.  I  think  a  great 
deal  does  appear  from  this  advertisement,  and  that  this  adver- 
tisement does  make  it  appear  that  there  is  an  office  in  London, 
at  which  at  some  time  some  kind  of  betting  either  goes  on  or  is 
in  some  way  transacted.  I  think  that  does  appear;  but  the 
difficulty  is  to  bring  the  case  within  either  of  the  two  branches 
of  the  1st  section  of  the  Act.  If  it  had  not  been  for  the  case  of 
Beg.  V.  Brown  {8up,)y  which  says  that  there  must  be  '^physical 
resorting,''  there  would  not  be  much  difficulty,  because  then  the 
case  could  be  brought  within  the  first  branch  of  sect.  1,  but  I 
think  there  is  quite  enough  in  the  advertisement  to  show  that 
there  was  an  office  in  London.  It  is  true  that  the  address  of 
that  office  is  not  given,  but  it  is  impossible  to  read  this  otherwise 
than  as  meaning  you  can  communicate  with  us  in  London  by 
telegraph,  although  our  address  purports  to  be  at  Flushing,  and 
you  can  get  our  London  address  by  getting  these  other  docu- 
ments sent  to  you.  It  is  impossible  to  hold  that  the  document 
means  other  than  that,  but  that  is  not  quite  enough.  "  Physical 
resorting  "  is  necessary  for  a  conviction  within  this  first  branch, 
and  that  is  out  of  the  question  here,  because  this  advertisement 
so  far  as  it  indicates  anything  at  all  on  the  subject  indicates 
another  kind  of  communication — namely,  by  telegraph,  and  not 
by  ''  physical  resorting/'  Then,  as  to  the  second  branch  of  the 
section  on  which  Mr.  Avory  mainly  bases  his  case,  he  says  that 
it  is  made  to  appear  from  the  advertisement  that  the  betting 
which  goes  on  at  this  office  in  London,  which  is  not  specified,  but 
which  exists  somewhere  in  London,  is  betting  by  means  of  pre- 
payment. He  asks  us  to  come  to  that  conclusion  because  he 
says  all  sensible  people  know  that  nobody  would  bet  with 
strangers  upon  any  other  terms.  That  seems  to  me  to  be 
just    the    difficulty    in    this    case.      Does    that    appear   from 
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thig  advertisement  ?     I  do  not   myself   pretend  to  doubt  that  Abblxt  and 
in  fact  the  betting  intended  is  by  prepayment,  but  I   do  not       Smith 
think   we   can   take   judicial    notice    of  it^    and    there    is    no  ^^ 

finding  of  fact  in  the  case  which  says  it  is  so.     If  there  was  we      Hawke. 
should  be  bound  by  it.     As  to  the  evidence  as  to  the  communi- 
cations that  were  made  I  do  not  think  that  is  applicable.     When 
one  talks  about  the  meaning  of  words  sometimes  one  is  referring     Betting— 
10  the  meaning  with  which  the  person  who  is  using  these  words  ^dv^rtiaement 
uses  them,  and  the  meaning  that  he  intends  to  put  upon  them,    "^f^w- " 
but  as  a  general  rule  of  law  you  do  not  talk  of  the  meaning  of    Place  used 
words  as  meaning  what  the  speaker  of  the  words  or  the  user  of  M  belting^ 
the  words  intends  by  them,  but  one  refers  to  the  sense  in  which  i^i^ing^must 
they  would  be  understood  by  the  person  who  heard  them.     Now,    he  meant— 
supposincT  this  advertisement  was  absolutely  ambicfuous  or  that   Betting  Act, 
it  might  have  two  meanings,  and  that  a  person  did  not  know  y^^^  c  119) 
which  was  intended,  if  you  wanted  to  find  out  which  the  man      se.  i,  7. 
intended  the  best  way  would  be  to  communicate  with  him  and 
find  out,  and  you  would  get  an  answer  as  in  this  case.    Therefore 
this  communication  between  Brown  and  Topping  and  Spindler 
is  the  best  evidence  that  there  can  be  of  what  meaning  Topping 
and  Spindler  put  upon  the  advertisements,  but  it  is  no  evidence 
at  all  of  the  meaning  which  other  people  would  put  upon  it 
without  that  communication.     CoDsequently  it  seems  to  me  that 
you  cannot  say  that  this  advertisement  makes  that  to  appear 
which  is  necessary  in  order  to  bring  it  within  the  second  branch 
of  sect.  1  of  the  statute.     I  share  my  Lord's  regret  that  we  cannot 
come  to  any  other  conclusion. 

Appeal  allowed. 

Solicitors   for  the   appellants,    Ghish,  Phillips,   Walters,   and 
Williams. 

Solicitors  for  the  respondent,  Malkin  and  Co. 


KING'S   BENCH  DIVISION. 

Monday,  July  6,  1903. 

(Before  Lord  Alverstone,  C.J.,  Wills  and  Ohannell,  JJ.) 

Allmann  (app.)  V.  Hardcastlb  (resp.).  (a) 

Highway — Obstruction — Metropolitan  street  — Information  laid 
hy  an  inspector  of  streets — "  On  behalf  of  borough  council — 
Validity  —  Metropolitan  Police  Jet,  1839  —  2  &  3  Vict.  c.  47, 
s.  60  (7). 

(a)  Beported  by  W.  ds  B.  Herbxbt,  Esq.,  Barrister-at-Law. 
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Allk AMK    An  inspector  of  streets  may  lay  an  information  for  an  offence 
*•  under  sect.  60  (7)  of  the  metropolitan  Police  Act,  1839,  and  it 

'      makes  no  difference  that  it  purports  to  be  laid  ^^  on  behalf  of" 

1908.  a  borough  council, 

Highufoy—    /^ASE  stated  on  an  information  laid  by  the  appellant,   an 
Metro^iUan  ^     inspector  of  streets  in  the  employment  of  the  Southwark 

ttreet—      Borough  Cooncil. 
Information       Qn  the  hearing  of  the  information  the  following  facts  were 

if^^uH'-^   proved:— 

Sufficieitcy^       The  prosecution  was  instituted  by  the  appellant,  a  servant  of 
2  4*  3  Vict,    the  mayor,  aldermen,  and  councillors  of  the  metropolitan  borongh 
e,  47, ».  60  (7).  ^j  Southwark,  acting  for  the   council  of  the  borough  on  the 
instruction  and  by  the  order  of  the  council. 

The  prosecution  was  conducted  by  counsel  instructed  by  the 
solicitor  for  the  council  of  the  borough. 

The  summons,  dated  the  7th  day  of  February,  1903,  stated : 

Information  has  boon  laid  this  day  by  Edward  AUmao,  inapeotor  of  airaots  on 
behalf  of  tbe  Southwark  Borough  Connoil,  for  that  you  on  the  5th  day  of  February, 
in  1908,  at  a  thoroughfare  or  street  known  as  London-road,  in  the  metropoliun 
borough  of  Southwark,  in  the  county  of  London,  within  the  district  aforesaid,  did 
unlawfully  expose  for  sale  certain  articles — to  wit,  oysters — upon  or  so  as  to  hang 
over  the  carriage-way  or  footway  of  the  said  street  so  as  to  cause  annoyance  or 
obstruction  in  the  said  thoroughfare,  contrary  to  the  Metropolitan  Police  Act,  1839 
(2  A  3  Vict.  c.  47),  s.  60,  sub-s.  7. 

The  respondent  (who  is  a  costermonger)  did  in  fact  on  the  5th 
day  of  February,  1 908,  in  the  thoroughfare  or  street  known  as 
London*road,  in  the  borough,  expose  oysters  for  sale  on  a 
barrow  standing  in  the  carriage-way  of  the  thoroughfare  so  as  to 
cause  obstruction  in  the  thoroughfare,  and  such  obstruction  was 
contrary  to  sub-sect.  7  of  sect.  60  of  the  said  Metropolitan 
Police  Act,  1839  (2  &  3  Vict.  c.  47),  and  unlawful.  It  was 
further  proved  that  the  respondent  was  not  carrying  on  her 
business  as  a  costermonger  in  accordance  with  the  police  ret^ula- 
tions  made  pursuant  to  the  Metropolitan  Streets  Amendment 
Act,  1867  (31  &  32  Vict.  c.  5),  s.  1. 

On  the  part  of  the  respondent  it  was  contended  that  the 
iuforinatiou  was  bad  in  law  upon  the  following  grounds:  (a) 
That  the  SMme  was  expressed  to  be  laid  by  the  appellant  uu 
behalf  of  the  Southwark  Borough  Council ;  (6)  that  the  same 
was  laid  on  the  instructions  and  by  the  orders  of  the  borough 
council  (c)  that  the  borough  council  was  in  law  unable  to  lay 
the  information  either  as  a  body  corporate  or  by  its  servant ;  (d) 
that  a  corporation  could  not  act  as  a  common  informer  unless 
expressly  or  impliedly  authorised  by  statute;  (c)  that  as  the 
corporate  body  (the  Southwark  Borough  Council)  had  no  power 
to  lay  the  information,  it  could  not  appoint  the  appellant  to  lay 
such  information  on  its  behalf. 

On  the  part  of  the  appellant  it  was  contended  :  (a)  That  tbe 
appellant  was  entitled  in  law  to  lay  the  information  as  seryant 
or  agent  and  by  the  direction  and  on  behalf  of  the  Southwark 
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Borough  Coanoil ;  (b)  that  the  borough  council  was  entitled  in    Allxanx 
law  to  lay  the  information  by  the  appellHut,  its  servant  and  a^^J^'jjfgj^ 

agent;  (c)  that  the  words  "  on  behalf  of  the  Southwark  Borough        

Council''  in  the  summons  were  descriptive  of  the  appellant's        1908. 
position^  or  that  they  wore  surplusage  and  could  be  disregarded,   _.  r      _ 
and   that   the  information   should   be  treated   as   laid  by   the  obstrwtwn-^ 
appellant  individually;  {d)  that  the  borough  conncil  were  not  Metropditan 
common  informers^  but  by  reason  of  their  powers  were  proper      ^^^^"71 
prosecutors  of  the  respondent  for  the  offence  charged ;  (e)  that      ul^uLhy*^ 
the  solicitor  for  the  respondent  having  cross-examined  as  to    intpeetor-- 
obstruction,  size  of  barrow,  and  other  facts,  it  was  too  late  to  SufieUmy^ 
raise  the  point  at  the  close  of  the  evidence  for  the  prosecution  ^  ^j  ^  q^^\ 
[Note. — The  respondent's  solicitor  cross-examined   the  first  and 
other  witnesses  to  elicit   facts  to  support  the  said  point,  but 
did  not  raise  the    argument   or   expressly  indicate   the   point 
until  the  close  of  the  evidence  for  the  prosecution.]  ;  (/)  that  the 
point  raised  by  the  respondent  being  purely  technical  and  as  to 
the  substance  or  form  of  the  information  and  summons  and  not 
going   to  jurisdiction,  and  the   respondent   not    having   been 
deceived  or  misled  by  the  informality  or  defect  (if  any)  in  the 
information  or  summons,  the  respondent  should  on  the  finding 
•f  fact  have  been  convicted. 

The  attention  of  the  magistrate  was  called  to  the  several 
reported  cases  hereinafter  set  out:  8t.  Leonardos  Guardians^ 
Shoreditch  v.  Franklin  (89  L.  T.  Rep.  122;  8  C.  P.  Div.  377), 
Eggington  v.  Pearl  (88  L.  T.  Rep.  428),  Wandsworth  Board 
of  Works  v.  Pretty  (1899)  (1  Q.  B.  1),  Reg.  v.  Frances  and 
others ;  Ex  parte  Walton  (68  J.  P.  479),  Summers  v.  Eolbom 
Board  of  Works  (68  L.  T.  Rep.  226;  (1898)  1  Q.  B.  612),  and 
Keep  V.  St.  Mary's,  Neurington  (70  L.  T.  Rep.  500;  (1894) 
2  Q.  B.  534). 

After  consideration  of  the  contentions  and  cases  cited,  the 
magistrate  was  of  opinion  that  the  Southwark  Borough  Council 
in  prosecuting  the  respondent  for  obstruction  should  have 
proceeded  under  the  statutory  powers  conferred  upon  them  by 
Michael  Angelo  Taylor's  Act  (57  Geo.  8,  c.  29),  s.  65,  and  that 
the  respondent  was  entitled  to  succeed  on  the  ground  that  this 
was  a  prosecution  by  a  corporate  body,  and  that  a  corporate 
body  cannot  be  a  common  informer  except  by  specific  or  implied 
statutory  authority,  and  that  as  it  was  shown  that  the  appellant 
was  acting  in  the  proceedings,  not  upon  his  own  initiation,  but 
as  agent  for  the  Southwark  Borough  Council,  and  as  that 
council  had  no  right  to  delegate  to  an  agent  that  which  they 
had  no  power  themselves  to  do,  and  that  the  said  point  of  law 
raised  by  the  respondent  was  not  as  to  the  substance  or  form 
of  the  information  or  summons,  but  went  to  the  jurisdiction 
of  the  Court,  therefore,  that  the  summons  must  be  dismissed. 

Avory,  K.C.  {Frank  Dodd  and  /.  JEf.  Walker  with  him)  for  the 
appellant. — It  has  been  held  here  that  one  of  the  metropolitan 
borough  councils  who  are  corporate  bodies  cannot  prosecute  for 
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Allmann    any  offence  ander  the  Metropolitan  Police  Act  because  they  are  not 
^-  aathorised  by  any  statute  to  be  common  informers.     The  proae- 

'  cution  here  was  instituted,  as  is  found  in  the  case,  by  the  servant 

1908.        of  the  council  acting  on  the  instructions  and  by  order  of  the 
r      _    council.   It  is  contended  that  that  is  perfectly  right,  and  thatany- 
Obltrvltion—  body  Can  lay  an  information  where  the  public  are  wronged.    The 
Metropolitan  learned  magistrate  seems  to  have  been  misled  by  the  case  of 
street—      gf^  Leonard's  Gruardians,  Shorediteh  v.  Franklin  (39  L.  T.  Rep. 
laid\y^^   122;  8  C.  P.  377),  where  it  was  decided  that  a   corporation 
inepector—    Cannot  sue  for  a  penalty  ander  the  statute  as  common  informers 
Svficiency—  unless  they  were  expressly  authorised  by  the  statute.     In  this 
c  47  s  60*^(7)  ^®^®  *^®  learned  magistrate  has  confused  the  idea  of  a  comraon 
informer  suing  for  a  penalty  with  a  prosecution  by  a  person  on 
behalf  of  and  representing  the  public  for  an  offence  which  is  a 
distinct  offence  against  them.     Any  person  may  prosecute  for 
an  offence  against  the  public.     There  are  certain  statutes  which 
make  certain   acts   offences  against  individuals  and  individual 
rights,  and  in  which,  by  implication,  it  is  held  that  those  indi- 
viduals must  be  the  prosecutors.     There  are  other  statutes  which 
expressly  provide  that  the  person  aggrieved,  or  whose  right  has 
been  infringed,  must  prosecute.     But  here  there  are  no  such 
provisions,  and  it  is  clear  that  any  person  may  prosecute.     He 
referred  to  Cole  v.  Coulton  (2  L.  T.  Rep.  216 ;  2  El.  &  El.  695). 
The  council  here,  if  in  fact  they  are  the  prosecutors,  are  merely 
prosecuting  for   an   offence  against  the  public,   and  are  not 
common  informers  suing  for   a  penalty.     He  also  referred  to 
Back  V.  Holmes  (56  L.  T.  Rep.  718;  16  Cox  C.  C.  263).    In 
that  case  Wills,  J.  decided  that  in  a  case  of  public  policy  anyone 
could  initiate  a  prosecution.      That  was  a  decision   under  the 
Highways  Act,  and  was  very  analogous  to  this  case  because  the 
borough  council  here  were  the  highway  authority. 

Danckweris,  K.C.  [Harold  Brandon  with  him)  for  the  respon- 
dent.— It  cannot  be  contested  that  for  ordinary  offences  against 
the  State,  where  the  Crown  is  technically  the  authority,  it  is 
competent  for  anybody  to  prosecute  on  behalf  of  the  Crown,  but 
not  to  act  as  common  informers.  [Lord  Alvesstoks,  G.J. — 
This  section  in  the  Metropolitan  Police  Act  is  an  ordinary  penal 
section,  and  I  am  not  prepared  to  accept  the  contention  that 
every  person  acting  as  a  prosecutor  is  a  common  informer.] 
These  proceedings  are  regulated  by  statute,  and  the  real  pro- 
secutor must  be  stated  in  the  information.  That  is  clearly  so 
from  the  Summary  Jurisdiction  Act,  1848.  In  this  case  the 
person  who  comes  forward  is  a  representative.  He  is  not  the 
prosecutor,  but  the  person  who  represents  the  real  prosecutors. 
In  this  case  the  police  should  have  prosecuted.  He  referred  to 
Rex  V.  Francis  (15  Times  L.  Rep.  828).  Here  the  council  have 
proceeded  under  a  general  act  as  common  informers,  and  it  was 
ultra  vires  for  them  to  do  so. 

Lord  Alvbbstonr,  C.J. — It  is  suggested  this  prosecution  mast 
fail  because  the  prosecutor  is  a  common  informer,  and  becaase 
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the  Southwark  Boroagh  Council  have  no  statnlory  authority  to    Allmakn 
enable  them  to  take  these  proceedings.     No  evidence  has  been  a.^jZ'.^ 

called  to  show  anything  of  the  sort.     Whether  the  Southwark         

Borough  Council  do  or  do  not  possess  the  statutory  powers,  I  do        1903. 
not  know ;  but  there  has  been  nothing  put  before  us,  no  statute        7      _ 
or  anything  determining  and  defining  their  constitutional  powers.  ohliructU)n- 
I  do  not  express  nn  opinion  as  to  whether  in  this  case  a  prosecu-  Metropolitan 
tion  could  be  brought  by  the  appellant  on  behalf  of  the  South-      *''*^*^"7; 
wark    Borough    Council  or   not.     Except   for   the   purposes   of      iJi^^^^ 
costs  the  question  would  not  have  arisen,  and  whether  he  had    inspector— 
or  had  not  authority  to  commence  the  proceedings,  it  seems  to   Sufftciency— 
me  that  these  words  "on  behalf  of   the    Southwark  Borough^  ^^^  ^q^.j.. 
Council "  are   absolutely  unnecessary.      When   we   asked   Mr. 
Danckwerts  if  he  contended  that  the  police  only  could  prosecute 
and  be  the  informers,  he  very  properly  said  he  would  not  go  as 
far  as  that.     I  think  this  prosecution,  without  deciding  whether 
the  corporation  can  or  cannot  initiate  the  proceedings,  is  a  proper 
one,  and  I  see  no  reason  why  the  information  should  not  be  laid 
by  Allman,  who  says  he  laid  it  on  behalf  of  the  borough  council. 
I  think,  with  all  due  respect  to  the  learned  magistrate,   he  has 
confused  the  reasoning  taken  from  Lord  Coleridge's  judgment  in 
8t.  Leonard's  Guardians,  Shoredifch  v.  Franklin  (39  L.  T.  Rep. 
122;  3  C.  P.  Div.  379),  where  he  was  speaking  of  a  corporation 
suing  for  penalties  as  distinct  from  a  corporation  prosecuting  for 
the  infliction  of  a  penalty.     It  is  perfectly  true  that  for  many 
purposes  "  informer '^  is  an  apt  expression  properly  used  even  in 
regard   to  ordinary  prosecutions  ;  but  what  Lord  Coleridge  was 
referring  to  was  an  action  for  the  recovery  of  penalties  by  a 
corporation  as  a   common  informer.     In  that  sense   I   do  not 
think  the  magistrate  means  to  decide  for  a  moment  that  a  pro- 
secution  could  not   be   instituted   by   the  informer  being  the 
corporation.     Be  that  as  it  may,  I  do  not  wish  to  say  anything 
as  to  whether  the  corporation  can  or  cannot ;  but,  so  far  as  this 
case  goes,  I  am  of  opinion  the  prosecution  is  in  order,  and  should 
be  proceeded  with. 

Wills,  J. — I  am  of  the  same  opinion.  The  only  consequence 
that  would  happen,  supposing  Mr.  Danckwerts  is  right  in  saying 
a  corporation  has  no  statutory  or  other  authority  to  lay  an  infor- 
mation on  its  own  behalf,  would  be  that  of  costs. 

Channell,  J. — I  am  of  the  same  opinion. 

Appeal  alloxced. 

Solicitors:  G.  C,  Topham;  D.  A.  Romain, 
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KING'S  BENCH  DIVISION. 

Monday,  July  6,  1903. 

(Before  Lord  Alvbestonb,  O.J.,  Wiltjs  and  Channbll,  J  J.) 

POMBBOT  AND  ANOTHER  V.  MaLVBRN   XJbBAN  DISTRICT   COUNCIL,  (a) 

By-law — Continuing   offence — Evidence — Reason ablenees — Public 
Health  Act,  1875—88  ^  89  Vv-t.  c.  54,  s.  158. 

Ths  appellants,  having  been  convicted  of  permitting  a  new 
building,  executed  in  contravention  of  a  by-law,  which  by-law 
did  not  contain  any  provision  allowing  the  local  authority  to 
dispense  with  its  provisions  in  any  particular  case,  to  continue 
to  exist  in  such  state  as  to  be  in  contravention  of  the  by-law,  the 
only  evidence  given  was  that  one  of  the  appellants  had  been  con- 
victed of  originally  erecting  the  building  contrary  to  the  by-law, 
and  that  it  was  in  the  same  condition  as  then,  and  that  both 
appellants  resided  in  the  house  to  which  ths  building  in  question 
was  attached. 

Held,  that  the  by-law  was  reasonable ;  that  the  conviction  for  the 
original  offence  was  not  evidence  of  the  continuing  offence ;  and 
that  the  justices  had  power  under  sect,  16  of  the  Summary 
Jurisdiction  Act,  1875,  to  deal  with  an  offence  against  the  by- 
laws  if  they  thought  fit  so  to  do. 

t^ASE  stated  on  an  information  preferred  by  the  respondents 
^  against  the  appellants  for  that  they  on  the  4th  day  of  August, 
1902,  and  continnoasly  thereafter  nntil  and  including  the  day 
of  laying  the  information  did  unlawfully  cause  or  permit  certain 
work — to  wit,  a  new  building,  being  a  billiard-room,  executed  in 
contravention  of  by-law  11  of  the  respondents' by-laws — to  con- 
tinue to  exist  in  such  form  and  state  as  to  be  in  contravention  of 
that  by-law  after  written  notice  of  the  offence  from  the  respon- 
dents, such  building  not  being  inclosed  with  walls  constructed  of 
good  bricks,  stone,  or  other  hard  and  incombustible  materials  pro- 
perly bonded  and  solidly  put  together  (a)  with  good  mortar  com- 
pounded of  good  linae  and  clear  sharp  sand  or  other  suitable 
materials,  or  {b)  with  good  cement,  or  (c)  with  good  cement 
mixed  with  clear,  sharp  sand,  contrary  to  the  provisions  in  that 
behalf  of  the  by-laws  and  of  the  Public  Health  Act,  1875. 
The  case  against  the  Hon.  E.  Pomeroy  was  taken  first. 
The  following  facts  were  found  in  the  case : — 
The  building  referred  to  in  the  information  was  not  made  of 

(a)  Seported  by  W.  i>x  B.  Hbbbkbt,  Esq.,  Bamster-at-Law. 
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incombuBtible  materials  as  required  by  the  by-law,  bat  was  a  PomsoT 
wooden  framed  billiard-room,  covered  outside  with  galvanised        ^^^ 
iron  and  lined  with  galvanised  iron  inside.  ^^ 

On  the  5th  day  of  November,  1902,  this  appellant  was  convicted  Malvbbn 

of  the  original  offence  of  erecting  the  building  in  contravention  U»bak 

of  the  by-law.  CoraJi^ 

The  building  was  in  the  same  condition  on  the  date  of  the        

hearing  of  the  information  as  it  was  on  the  5th  day  of  November,        ^^3* 

1902.  ^  By-lawt— 

The  bailding  was  within  the  Malvern  urban  district.  ReaaonahU- 

The  appellant  stated  that  the  house  and  building  were  entirely       *^'~: 
in  the  country  and  that  the  by-laws  did  not  apply  and  were    ^^J^^ 
unreasonable,  and  the  justices  found  as  a  fact  that  the  house  and    Enidenee— 
billiard-room  were  four  miles  from  the  town  of  Malvern,  but  Public  Health 
within  the  urban  district,  and  that  there  was  no  other  house  in  ^^:  s^^viet 
immediate  proximity  to  them.  ^  54, 1. 153. 

No  provisional  order  or  local  or  private  Act  was  given  in 
evidence  to  show  that  this  appellant's  house  was  situate  within 
the  respondents'  district,  but  an  ordnance  map  was  appended  to 
the  case  showing  the  position  of  the  house,  the  boundaries 
of  the  sanitary  district,  and  of  that  portion  of  the  district  which 
the  appellant  contended  was  oatside  the  respondents'  district  at 
the  time  of  the  passing  and  confirmation  of  the  by-laws. 

On  behalf  of  the  respondents  it  was  contended  that  it  was  not 
necessary  to  give  evidence  in  relation  to  these  objections^  and 
that  such  objections  were  concluded  by  the  previous  conviction. 

The  case  against  the  Hon.  Hilda  Pomeroy  was  then  heard. 

The  evidence  against  her  was  mutatis  mutandis  identical  with 
that  against  the  other  appellant,  her  brother,  with  whom  she 
resided  at  the  house  in  question,  except  that  there  was  no 
previous  conviction  against  her  for  any  offence  against  the 
by-laws. 

The  justices  convicted  both  the  appellants. 

The  questions  asked  by  the  case  were :  (1)  Whether  there  was 
safiicient  evidence  upon  which  the  justices  could  convict  both 
the  appellants  or  either  of  them;  (2)  whether  the  by-law  in 
question  was  ultra  vires,  unreasonable,  or  repugnant  to  the 
general  law  of  the  land. 

By  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  54),  s.  158  : 

Where  an  urban  anthority  may  under  this  seotion  pull  down  or  remoye  any  work 
begun  or  executed  in  contravenUon  of  any  by-law,  or  where  the  beginning  or  the 
ezeontion  of  the  work  it  an  offence  in  reipect  whereof  the  offender  it  liable  in  respect 
of  any  by-law  to  a  penalty,  the  existence  of  the  work  during  its  continuance  in  such  a 
form  and  state  as  to  be  in  contrayention  of  the  by-law  shall  be  deemed  to  be  a 
continuing  offence. 

The  by-laws  of  the  respondent  council  provide  : 

11.  Eyery  person  «ho  shall  erect  a  new  building  shall  cause  such  building  to  be 
inclosed  with  walls  constructed  of  good  bricks,  stone,  or  other  hard  and  incombustible 
materials  properly  bonded  and  solidly  put  together :  (a)  with  good  mortar  compounded 
of  good  lime  and  clean  sharp  sand  or  other  suitable  material ;  or  {b)  with  good 
cement ;  or  (e)  with  good  cement  mixed  with  clean  sharp  sand. 
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PoxiKOT  98.  Eyerj  person  who  bIuiU  offend  against  any  of  the  foregoing  by-laws  shiUl  bs 

•AND  liable  for  every  such  offence  to  a  penalty  of  10/1, and  in  the  case  of  a  continaing  offence 

ANOTHSB  ^  '^  farther  penalty  of  2L  for  each  day  after  written  notice  of  tlie  offence  from  the 

t;.  coanoil.     Provided  nevertheless  that  the  ja^ttico^or  Goart  before  whom  any  oompUint 

Malvbsk  ''^^y  ^  made  or  any  proceedings  naay  be  taken  in  respect  of  aiy  such  offence  may  if 

Ubbak  ^^^7  think  ilt  adjudge  the  payment  as  a  penalty  of  any  sum  less  than  the  full  amoaDt 

DiSTSiCT  ^'  ^^®  penalty  imposed  by  this  by-law. 

Council. 
Amphlett,  K.O.  (the  Hon.  R,  W.  Coventry  with  him)   for  the 

1903.        appellants. — This   by-law  is  unreasonable  and  vexatious  when 
By-laws-—    ^ppli®^  ^0  a  case  of  this  kind.     The  powers  of  sect.  157  of  the 
ReaMonahU'    Public  Health  Act,  1875,  extended  by  sect.  23  (3)  of  the  Public 
ne88—       Health  Amendment  Act,  1890,  refer  to  matters  of  health  only, 
^offi^e^    and  not  to  matters  of  the  kind  dealt  with  by  this  by-law,  which 
Evidence—    relates  to  the  prevention  of  fires.  He  referred  to  Heap  v.  Burnley 
PMie  Health  Union  (12  Q.  B.  Div.  617) ;  Krtcae  v.  Johnson  (87  L.  T.  Rep.  647; 
38  &  IVvut.  (1^®^)  2  Q.  B.  91).     The  conviction  here  is  bad  on  its  face.     The 
c.  SAf  8. 158.  penalty  should  have  been  apportioned  on  the  conviction.     There 
ought  to  have  been  evidence  that  the  house  was  within  the  dis- 
trict.    Further,  there  is  no  evidence  to  support  a  conviction,  for, 
so  far  as  regards  the  first  appellant,  the  fact  that  he  was  guilty 
of  erecting  the  building  is  no  evidence  that  he  permitted  it  to 
exist  in  contravention  of  the  by-law.     So  far  as  the  other  appel- 
lant is  concerned,  there  being  no  conviction  against  her,  she 
could  not  be  convicted  of  a  continuing  ofFence. 

Alexander  Glen,  K.C.  {8.  O.  Luahington  with  him)  for  the 
respondents. — The  first  conviction  estops  the  Hon.  E.  Pomeroy 
from  denying  the  facts,  and,  so  far  as  he  is  concerned,  the  matter 
must  be  taken  to  be  res  judicata.  He  referred  to  Duchess  of 
Kingston's  case  (2  Sm.  L.  C.  732).  There  was  sufficient  prtmd 
facie  evidence  against  the  appellant,  for  the  first  conviction 
showed  that  the  building  was  erected  contrary  to  the  by-law, 
and  the  evidence  here  was  that  the  building  was  in  the  same 
condition  on  the  date  of  this  information  as  it  was  when  he  was 
convicted  before.  With  regard  to  the  Hon.  Hilda  Pomeroy,  she 
lived  in  the  house  and  did  not  even  appear  at  the  hearing.  Two 
people  can  be  liable  for  an  offence  against  the  by-law.  As  to  the 
reasonableness  of  this  by-law,  it  is  a  good  one,  for  the  authorities 
must  make  a  by-law  for  the  whole  of  their  district,  or  for  no  part 
of  it. 

Lord  Alvbrstonb,  O.J. — This  case  must  go  back  to  the  justices. 
They  have  here  convicted  two  people,  a  brother  and  a  sister, 
for  a  continuing  offence  against  a  by-law,  one  of  whom 
had  been  formerly  convicted  of  erecting  the  building  in  con- 
travention of  the  provisions  of  the  by-law.  Two  points  are 
raised,  first,  as  to  whether  the  by-law  was  valid,  and,  secondly, 
whether  ihere  was  sufficient  evidence  againt  both  or  either  of 
the  appellants  to  justify  this  conviction.  There  does  not  appear 
to  be  any  sufficient  evidence  as  to  who  had  continued  the  offence, 
and  so  far  as  the  sister  is  concerned,  there  was  no  evidence  at  all 
except  that  she  lived  in  the  house.  Then  as  to  whether  this 
by-law  is  reasonable  or  not,  this  Court  cannot  say  that  a  by-law 
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is  anreasonable  because  it  does  not  contain  an  exempting  power     Pomirot 
which  the  local  authority  can  exercise.     I  affree  with  what  Lord        ^^° 
Russell,  C.J..  said  in  Badley  v.   Guckjield  Rural  District  Gom-  ^ 

mittee  (72  L.  T.  Rep.  775),  and  no  doubt  it  may  be  desirable  that    MALvsftK 
these  by-laws  should  contain  an  exempting  clause,  but  we  cannot      Urban 
hold  a  by-law  unreasonable  because  there  is  no  such  clause.     No     council. 
doubt  under  sect.  16  of  the  Summary  Jurisdiction  Act,  1879,        — 
the  justices  have  a  discretion,  and   can  deal  with  the  matter        i^^^- 
reasonably,  and,  if  they  think  it  right  and  find  the  matter  of  a     Bylaws— 
trivial  or  trifling  nature,  they  have  power  under  that  section  to   Reisonabie- 
dismiss  the  case   without   proceeding  to  conviction.     The  case     ^  n«w-- 
mast  go  back  to  the  justices  to  be  dealt  with  as  a  whole,  so  that    ^'^^^^^^ 
they  may  consider  who  ought  to  be  convicted,  if  anyone,  and  it    Evidence— 
should  be  pointed  out  that  they  can,  if  they  think  fit,  exercise  PithUc  Health 
their  powers  under  sect.  16.     I  do  not  think  that  the  former  ^Q^i^^^^^ 
conviction  is  in  any  way  evidence  against  the  sister,  or,  so  far  as   c.  54, 1. 158. 
the  brother  is  concerned,  evidence  of  a  continuing  ofEence. 

Wills,  J. — I  agree. 

Channell,  J. — A  by-law  of  this  kind  cannot  be  held  to  be 
unreasonable  merely  because,  in  a  particular  case,  it  may  inflict 
some  hardship.  If  it  does  so,  there  are  the  powers  given  by 
sect.  16  of  the  Summary  Jurisdiction  Act,  1879.  The  by-law 
here  has  for  its  object  the  prevention  of  fire,  and,  although  it 
was  intended  in  one  sense  to  prevent  fire  spreading  from  one 
person's  premises  to  another,  the  same  danger  exists  where  a 
building  is  adjacent  to  buildings  belonging  to  the  same  owner. 
Therefore  a  billiard-room  of  this  kind  may  be  well  within  what 
this  by-law  was  intended  to  prevent.  So  far  as  the  sister  is  con- 
cerned, there  does  not  seem  to  be  any  evidence,  and  the  justicos 
were  wrong  in  considering,  as  they  appear  to  have  done,  that  it 
did  not  matter  who  committed  the  continuing  ofEence.  The  case 
must  go  back  to  them  to  be  reheard. 

Order  accordingly. 

Solicitors:  Dohhs  and  Hill,  Worcester;  Bate  and  Co,,  for 
jff.  L.  Whatley,  Malvern. 
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KING'S  BENCH  DIVISION. 
Tiiesday,  Dec.  8,  1903. 
(Before  Lord  Alybbstone^  O.J.,  Lawrancb  and  Kennedy,  JJ. 

Habdwick  (app.)  V,  Lane  (resp.).  {a) 

Gaming — Lottery — Sweepstakes — Publican  arranging  lotteri/  in 
his  public'hoiLse — Profit  to  publican — Offence — Gaming  Act, 
1802  (42  Geo.  3,  c.  119),  «.  2. 

A  publican  arranged  at  his  beerhouse  a  sweepstakes  on  a  coming 
horse  race.  There  were  sixty -one  entries,  each  person  paying  6d. 
to  the  publican.  Three  prizes  of  15s.,  10s.,  and  bs.  rettpeciively, 
were  offered  by  the  publican  on  the  result  of  the  ra^ce  ;  and  me 
of  the  conditions  of  the  sweepstakes  was  that  the  pemon  ^rho 
won  the  first  prize  should  pay  the  publican  at  th*.  beerhouse  for 
two  gallons  of  beer  to  be  consumed  in  his  house,  the  person  who 
won  the  second  prize  should  pay  for  one  gallon,  and  the  person 
who  won  the  third  prize  should  pay  for  two  quarts  of  beer.  The 
winners  of  the  prizes  were  ascertained  by  a  drawing  at  the  beer- 
houM,  and  the  prizes  were  given  by  the  publican  to  the  winners, 
less  the  price  of  the  beer  which  was  deducted  by  him  from  ihs 
prizes. 

Held,  that  the  sweepstakes  was  an  illegal  lottery  under  sect.  2  of  the 
Gaming  Act  of  1802,  and  that  the  publican  ought  to  be  con- 
victed under  that  section. 

i^ASE  stated  by  jastices  of  the  peace  for  the  Upton-on-Severn 
^^     petty  sessional  division  of  the  county  of  Worcester. 

At  a  Court'  held  at  (Jpton-on-Sevem  on  the  7th  day  of  May, 
1903,  an  information  preferred  by  the  appellant  Hardwick,  an 
inspector  in  the  Worcestershire  police  force,  against  the  respondent 
Albert  Lane,  beerhouse-keeper,  of  the  Horse  and  Oroom  pablic- 
house,  was  heard  before  the  justices. 

The  information  alleged  that  the  respondent  on  the  27th  day 
of  March,  1908,  unlawfully  and  knowingly  did  suffer  to  be  exer- 
cised, kept  open,  and  exposed  to  be  played  and  drawn  by 
numbers  and  figures  and  by  other  contrivances  a  certain  lottery 
usually  called  a  sweepstakes  not  then  authorised  by  Parliament — 
to  wit,  a  lottery  for  money  prizes  in  respect  of  horses  who  would 
win  or  run  second  or  third  to  the  winner  in  a  certain  steeple- 
chase— ^in  his  house,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided. 

(a)  Beported  by  W.  W.  O&b,  Esq.,  Barmter-at-L«w. 
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The  facts  as  proved  on  behalf  of  the  appellant^  or  admitted  by   Habdwick 
the  respondent,  were  as  follows  : —  ^'. 

The  respondent  arranged  at  his  beerhouse^  on  the  24th  day  of       : * 

March,  1903^  and  three  following  days,  for  a  sweepstakes  to  be        1903, 
held  in  connection  with  the  Grand  National  Steeplechase,  which    ^  ~7"__ 
took  place  on  the  27th  day  of  March,  1903.     There  were  sixty-     Lottwy-- 
one  entries  for  the  sweepstakes,  and  each  person  who  entered  for  Swwpatakei— 
the  same  paid   sixpence  to   the  respondent  at   his  beerhouse.     Pw^t«?a» 
There  were  three  prizes  offered  by  the  respondent  dependent  on  loetoiTinfcw 
the  result  of   the  steeplechase — namely,  a  first  prize  of  15^.,  a  pubiic-TioiMe 
second  prize  of  lO^.,  and  a  third  prize  of  ha.     One  of  the  con-    —Profit  to 
ditions   of  the  sweepstakes  was  that  the  person  who  won  the   ^^J^^ 
first  prize  was  to  pay  the  respondent  for  two  gallons  of  beer  to  Gaming  Act^ 
be  consumed  in  his  house ;  that  the  winner  of  the  second  prize  1802  (42  Geo, 
was  to  pay  for  one  gallon,  and  the  winner  of  the  third  prize  was  ^»^*  ^^^)»*-  ^• 
to  pay  for  two  quarts. 

The  names  of  the  various  persons  who  entered  for  the  sweep- 
stakes were  pat  down  in  a  list,  with  numbers  opposite  to  their 
names,  and,  after  the  winners  had  been  ascertained  by  a  drawing 
which  took  place  at  the  respondent's  beerhouse,  the  prizes  of 
15s.,  lOa,,  and  5^.  were  paid  respectively  to  the  winners  thereof 
by  the  respondent,  less  the  price  of  two  gallons,  one  gallon,  and 
two  quarts  of  beer  respectively,  as  before  mentioned,  the  price  of 
the  beer  being  deducted  by  the  respondent  from  the  prizes. 

It  was  contended  on  behalf  of  the  respondent  that  the  respon- 
dent had  not  committed  any  criminal  ofEence,  as  it  had  never 
been  held  that  a  sweepstakes  was  an  illegal  lottery. 

It  was  submitted  on  behalf  of  the  appellant  that  a  sweepstakes 
was  a  lottery  within  the  meaning  of  sect.  2  of  the  Gaming  Act 
of  1802  (42  Geo.  3,  c.  119),  whereby  every  person  offending 
against  that  section  was  to  be  deemed  a  rogue  and  vagabond 
and  punishable  accordingly,  and  that  the  respondent  could  be 
convicted  summarily  because  by  the  Vagrancy  Act,  1824  (5 
Geo.  4,  c.  83),  s.  21,  it  was  enacted  that  wherever  by  any  Act  of 
Parliament  then  in  force  any  person  was  directed  to  be  punished 
as  a  rogue  and  vagabond  for  any  offence  specified  in  such  Act 
and  not  provided  for  by  the  Vagrancy  Act,  1824,  such  person 
should  be  punished  under  the  provisions  of  the  Vagrancy  Act, 
1824,  and  the  appellant  relied  on  the  case  of  Taylor  v.  Smetten 
(11  Q.  B.  207)  as  showing  that  a  person  holding  a  lottery  could 
be  convicted  summarily  as  a  rogue  and  vagabond.  He  also 
relied  on  the  dictum  of  Lord  Russell,  C.J.  in  the  case  of  Reg.  v. 
Holhs  (19  Cox  C.  C.  at  p.  160;  79  L.  T.  Rep.,  at  p.  163 ;  (1*898) 
2  Q.  B.,  at  pp.  655  and  657)  in  support  of  his  contention  that  a 
sweepstakes  was  an  illegal  lottery. 

On  the  part  of  the  respondent  it  was  contended  :  (1)  That  the 
case  of  Reg.  v.  Hobbs  {ubi  sup.)  had  decided  that  a  sweepstakes 
was  not  an  ofience  under  the  Betting  Act,  1853;  (2)  that  the 
holding  of  a  sweepstakes  did  not  come  within  the  provisions  of 
the  Gaming  Act,  1802  (42  Geo.  3,  c.   119) ;  (8)  that,  it  being 
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Habdwicx    admitted  by  the  prosecution  that  the  information  and  summons 
-^  were  laid  under  the  Gaming  Act  of  1802,  no  conviction  could 

ensue  on  this  summons ;  (4)  that  the  Court  for  Crown  Cases 

1308.        Eeserved,  in  the  case  of  Reg.  v.  Hobbs  {ubi  sup.),  did  not  hold 

^^T"_    that   a  sweepstakes  was  an  illegal  lottery,  but   expressed  an 

Lottery—     Opinion,  by  way  of  obiter  dictum,  that  it  was  a  lottery,  without 

BwMpstakes—  expressing  any  opinion  as  to  the  question  under  which  or  whether 

PuhUean     under  any  Act  such  lottery  could  be  considered  a  criminal  offence. 

lottmVihis      -A.fter  hearing  the  evidence  and  the  arguments  on  behalf  of 

ptibiie-hou8e  the  appellant  and  the  respondent,  the  justices  were  in  doubt 

~^*^"^*  ^    whether  a  sweepstakes  was  an  illegal  lottery  punishable  on  sum- 

^tf^^    mary   conviction,   and  they   thought   it    safer   to   dismiss  the 

Gaming  Act,  Summons,  and  to  state  a  case  for  the  opinion  of  the  Court. 

1802  (42  Geo.      The  question  of  law  for  the  opinion  of  the  Court  was  whether 

3,c.ll9),».  2.  g^  sweepstakes  is  an    illegal   lottery,  punishable  on   summary 

conviction,   and  whether  the   respondent  ought  to   have  been 

convicted. 

The  Gaming  Act,  1802  (42  Geo.  8,  c.  119)  provides  : 

Sect.  2.  No  person  or  persons  whatsoever  shall  pnhlidy  or  privately  keep  any  office 
or  place  to  exercisOf  keep  open,  show,  or  expose  to  be  played,  drawn,  or  thrown  at  or 
in,  either  by  dice,  lots,  cards,  balls,  or  by  numbers  or  figures,  or  by  any  other  way, 
contrivance,  or  device  whatsoever,  any  game  or  lottery  called  a  little  goo,  or  any 
other  lottery  whutsoever  not  authorised  by  Parliament,  or  shall  knowingly  suffer  to 
be  exercised,  kept  open,  shown,  or  exposed  to  be  played,  drawn,  or  thrown  at  or  in 
either  by  dice,  lots,  cards,  balls,  or  by  numbers  or  figures,  or  by  any  other  way, 
contrivance,  or  device  whatsoever,  any  such  game  or  lottery,  in  his  or  her  house, 
room,  or  place,  upon  pain  of  forfoiting,  for  any  such  offence,  the  sum  of  five  handred 
pounds,  to  be  recovered  in  the  Court  of  Exchequer,  at  the  suit  of  Hie  Majesty*s 
Attorney-General,  and  to  be  to  the  use  of  His  Majesty,  his  heirs  and  suoceasors 
and  every  person  so  offending  shall  be  deemed  a  rogue  and  vagabond  within  the 
true  intent  and  meaning  of  an  Act  passed  in  the  seventeenth  year  of  the  reign  of  his 
late  Majesty  King  George  the  Second,  intituled  **  An  Act  to  amend  and  make  more 
effectual  the  laws  relating  to  rogues,  vagabonds,  and  other  idle  and  disorderly  persons, 
and  to  houses  of  correction,"  and  shall  be  punishable  as  such  rogue  and  vagabond 
accordingly. 

Avory,  K.C.  [Stutjield  with  him)  for  the  appellant. — ^The 
magistrates  were  wrong  iu  refusing  to  convict  the  respondent. 
There  are  two  questions  in  the  case — first,  whether  a  sweepstakes 
carried  out  in  a  public-house  such  as  this  was  is  a  lottery ;  and, 
secondly,  if  so,  whether  the  respondent  is  h'ablo  to  be  summarily 
convicted.  On  the  first  point  the  authorities  are  absolutely  clear 
to  show  that  this  sweepstakes  was  an  illegal  lottery.  In  Reg.  v. 
Eobbs  (19  Cox  C.  C.  154 ;  79  L.  T.  Rep.  160 ;  (1898)  2  Q.  B.  647)  it 
was  not  necessHry  to  decide  the  point  whether  what  was  done  in 
that  case  was  a  lottery,  as  the  ofFence  there  charged  was  under  the 
Betting  Act,  1853.  The  Court  for  Crown  Cases  Reserved  held 
that  there  was  no  offence  committed  under  the  Betting  Act,  but 
Hawkins,  J.,  who  reserved  the  question  for  the  Court,  was  of 
opinion  that  the  sweepstakes  in  question,  which  was  an  ordinary 
Derby  sweepstakes,  held  by  a  licensed  victualler  in  the  bar  of 
his  public-house,  was  a  lottery,  and  Lord  Russell,  C.J.,  who 
delivered  the  judgment  of  the  Court,  also  expressed  the  opinion 
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that  it  was  a  lottery.     He  said  (79  L.  T.  Rep.,  at  p.  163)  :  "  I   Hardwick 
am  not,  however,  to  be  understood  to  say  that  this  conduct  does       j.^^^ 

not  create  a  criuiiiial  offence.     That  was  not  argued,  and  it  is        

not  necessary   to  consider  it;   but,  in  my  opinion,  this  was  a        1903. 
lottery.*'     To    that  extent,    therefore,    that    case    shows   that    ^  ~^_ 
this  sweepstakes  was  a  lottery.     The  definition  of  a  lottery  is     Lottery— 
thus  given    by    Hawkins,  J.  in    Taylor  v.  Smetton    (11  Q.  ^,  8weep9take$— 
Div.  207,  at  p.  210)  :  "In  Webster's  Dictionary  a  lottery  is     P^^^^r^ 
defined  to  be  a  ' distribution  of  prizes  by  lot  or  chance,'  and  a  }Jturyin\i8 
similar  definition  is  given  in  Johnson ;  such  definitions  are  in   puhivc-Kouw 
our  opinion  correct,  and  in  such  sense  we  think  the  word  is  used    —Profit  to 
in  the  statute/'     That  case  is  an  authority  to  show  that  this  was    ^^^^Z^ 
a  lottery.     So  also  are  the  cases  of  Allport  v.  Nutt  (5  L.  T.  Reo.  Gaming  Act, 
0.  S.  308;  1  C.  B.  974),  Gatty  v.  Meld  (9   Q.  B,  431),  and  1802  (42  Gfao. 
Hearings  v.  HellingH   (15  L.  J.  168,  Ex.;  14  M.  &  W.  7]l),  3,cil9),f.  2. 
which   were    cases    as  to  a   sweepstake  on  a   horse   race,  and 
were  all  decided  in  civil  actions.     In  the  two  former  there  was 
a  special    plea   that   the   transaction    was    an    illegal   lottery, 
and  upon  demurrer  it  was  held  to  be  so.      As  to  the  second 
point,  it  is  equally  clear  that  the  conviction  for  the  offence  may 
be  a  summary  conviction.     [/.  B,  Matthews,  for  the  respondent, 
said  that  he  did  not  intend  to  argue  the  second  question  as  to 
the  liability  of  the  respondent  to  be  convicted  summarily  if  the 
sweepstakes  were  an  illegal  lottery.]      [He  was  stopped.] 

/.  B.  Matthews  for  the  respondent. — The  justices  were  right 
in  dismissing  the  informaticm.  A  sweepstakes  on  a  horse  race 
does  not  come  within  sect.  2  as  a  lottery.  That  is  clear  when 
the  serious  consequences  of  a  conviction  under  the  section  are 
considered.  A  person  convicted  of  offending  against  the 
section  is  to  be  deemed  to  be  a  rogue  and  vagabond  within  the 
meaning  of  the  Act  17  Geo.  2,  c.  5  (the  Justices  Commitment 
Act,  1743),  with  a  liability  to  three  months'  imprisonment  as  a 
rogae  and  vagabond,  and  he  is  also  to  be  deemed  to  be  chargeable 
to  the  parish.  The  cases  which  were  intended  to  come  within  the 
statutes  as  to  lotteries  are  those  cases  which  are  got  up  for  the 
purpose  of  making  money  out  of  the  matter,  and  it  is  submitted 
that  a  transaction  of  this  kind  where  so  trivial  a  profit  was 
made  will  not  bring  a  case  within  the  Lottery  Acts.  [He 
referred  to  the  previous  Lottery  Acts.]  The  whole  mind  of  the 
Legislature  in  these  various  Lottery  Acts  was  directed  to  the 
prevention  of  lotteries  out  of  which  those  who  promoted  them 
were  making  large  sums  of  money.  The  first  time  the  question 
as  to  a  lottery  arose  with  regard  to  a  sweepstakes  was  in  the 
case  of  Allport  v.  Nutt  {ubi  sup.),  which  is  relied  upon  for  the 
appellant.  That  case  is  no  authority  whatever  in  the  present 
case,  as  it  was  decided  in  a  civil  action  and  on  a  demurrer  to 
the  declaration,  so  that  it  merely  raised  a  point  of  pleading. 
There  155i.  was  paid  by  the  subscribers,  and  only  lOOZ.  was  paid 
over  to  the  winner,  so  that  there  was  nothing  to  show  that  the 
other  552.  did  not  go  to  the  person  who  got  up  the  sweepstakes. 
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Hasdwick    So^  in  Mearing  v.   Hellinga   [uhi  sup,)  there  was  nothing  to 
^-  show  that  the  person  who  started  the  lottery  did  not  make  a 

*       considerable  sum  ont  of  it.     A  mere  oasnal  profit  snch  as  was 

190S.        made  in  the  present  case  is  not  sufiGicient  to  bring  a  case  within 

— T  _    the  Act.     Again^  the  information  is  bad  on  the  face  of  it  for 

I^uHry^    duplicity,  as  it  charges  two  or  more  offences.     To  keep  a  lottery 

SweepMtalces^  by  numbers  and  figures  is  one  offence^  and  to  keep  a  lottery  by 

Publican     other  contrivances  is  another  and  different  offence,  so  that  two 

lott^^^hU  distinct  oflfences  are  charged. 

fiuhiie-houM       Lord  Alverstone,  O.J. — We  are  clearly  of  opinion  that  upon 

—Profit  to    the  authorities  this  sweepstakes  was  a  lottery  pure  and  simple 

^erwS^   within  the  meaning  of  the  section  and  nothing  else.     If  it  did 

Gamin§  Act,  not  SO  appear  upon  the  authorities,  we  should  so  lay  it  down.    If 

1802  (42  Geo.  we  should  have  to  deal  with  this  question  again,  I  should  have 

8,  c.  119), «.  2.  j^Q  doubt  that  the  inducement  to  get  the  people  to  come  to  the 

public-house  was  quite  sufficient,  apart  from  the  payment  of  the 

6d.  and  the  buying  of  the  beer,  to  make  this  a  lottery.     Here  the 

publican  had  a  benefit.     It  was  only  because  the  magistrates 

had  a  doubt  that  they  did  not  convict ;  but  I  think  that  they 

should  have  had   no  doubt.      The  appeal   must   therefore  be 

allowed,   and  the   case  must  go    back   to   the  magistrates  to 

convict. 

Lawbancb,  J. — I  agree. 
Kennedy,  J. — I  agree. 

Appeal  allowed.     Case  remitted  to  the  justices  to  convict. 

Solicitors  for  the  appellant,  Blundell,   Gordon,  and  Co.,  for 
S,  Thornely,  Worcester. 

Solicitor  for  the  respondent,  Ernest  W,  Moore,  Tewkesbury. 


KING'S  BENCH  DIVISION. 

Dec.  7  and  9,  1903. 

(Before  Lord  Alverstonb,  C.J.,  Lawbance  and  Kennedy,  JJ.) 

London  County  Council  (apps.)  t?.  Payne  and  Co. 

Limited  (resps.).  (a) 

Weights  and  measures — Weighing  machine — Beam  scale — Disc 
affixed  to  beam — Paper  bag  underneath  scoop— Acquiescence  &y 
customer — "False  or  unjust^*  scale — Weights  and  Measures 
Act,  1878  (41  cj-  42  Vict.  c.  49),  s.  25. 

(a)  Beport^d  by  W.  W.  Obb,  Eeq.,  6«rri0ter-ftt-lAW. 
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The  respondente,  who  were  wholesale  tea  merchants,  had  on  their  Loxdon 
premises  in  use  for  weighing  out  tea  two  beam  scales,  one  of  which  S^^V 
had  a  small  mstal  disc  attached  to  the  arm  of  the  scale  on  which  «. 

the  scoop  for  the  tea  was  placed,  and  the  other  of  which  had  a      Patni 
folded  paper  bag  placed  underneath  the  scoop  in  which  the  tea     ^^^  ^^• 

was  to  be  put,  the  weight  of  the  disc  being  equal  to  the  weight  of       

the  paper  bag  in  which  each  quantity  of  the  tea  was  to  be  placed,       1908. 
The  effect  wa^  that  the  quantity  of  tea  required  to  turn  the  scale  ^  -"717,,-^ 
with  the  weight  of  a  quarter  of  a  pound  in  the  opposite  pan     jieasureM 
was  less  than  a  quarter  of  a  pound  by  the  weight  of  the  disc  AH,  1878— 
in  the  one  case  and  of  the  paper  ba^  under  the  scoop  in  the  other    ".^"^  ^ 
case,  and  to  that  extent  the  scales  were  physically  incorrect.  ^'^^^d^I^ 
The  tea  was  so  weighed  for  the  purpose  of  obtaining  such  a    ntiached  to 
quantity  of  tea  cw  with  the  bag  or  wrapper  would  be  exactly  b«owi— Poptr 
equal  to  a  quarter  of  a  pound.      The  respondents  used  ^^^^^  ^^i^^ 
scales  for  weighing  out    tea    only  for    those    customers  who    — Acquis- 
requested  to  be  supplied  with  the  tea  so  poshed,  and  the  CUS'      c«nee  by 
tomers  themselves  supplied  the  paper  bags  for  the  purpose  of  the  4i"l*4^f*p^ 
respondents  putting  up  the  tea  in  them,  each  bag  having  on  it    c.4A, «.  25. 
a  printed  notice   that  the  weight  of  the  paper  was  included. 
The  respondents  had   also  on  their  premises  other  scales  for 
weighing  out  tea  which  were  correct  and  just,  and  they  gave 
directions  to  their  employees  not  to  use  the  scales  with  the  disc  or 
paper  bag  attached  to  any  customer  other  than  those  who  requested 
to  be  so  supplied,  and  they  acted  fairly  towards  their  customers, 
giving  them  what  they  asked  for. 

Upon  information  under  sect.  26  of  the  Weights  and  Measures  Act, 
1878^  against  the  respondents  for  using  for  trade  scales  which 
were  '^ false  or  unjust  '* ; 

Held,  distinguishing  the  case  from  that  of  a  mere  temporary 
adjustment  of  proper  scales  for  a  particular  purpose  or  opera- 
tion, that,  as  the  scales  as  kept  by  the  respondents  were  in  a 
condition  in  which  they  would  not  accurately  and  justly  weigh 
that  which  was  put  in  to  be  weighed,  they  were  ^*  false  or  unjust  '^ 
vnthin  the  meaning  of  the  section,  and  the  respondents  ought  to 
be  convicted,  and  that  the  request  of  the  customers  to  have  the 
tea  so  weighed  was  no  answer  to  the  informations. 

/^ASE  stated  by  a  metropolitan  police  magistrate. 

On  the  13th  day  of  January^  1908^  the  respondents  appeared 
before  the  magistrate  at  the  Southwark  Police-conrt  to  answer 
two  informations  which  had  been  laid  against  them  on  behalf  of 
the  appellants.  The  first  information  charged  that  the  respon- 
dents on  the  24th  day  of  November^  1902^  at  Boss-street|  Tooley- 
street^  in  the  metropolitan  borongh  of  Bermondsey,  in  the  county 
of  London^  and  within  the  metropolitan  police  district^  did  use 
for  trade  a  weighing  instrument — to  wit,  a  beam  scale — ^which 
was  false  or  unjust,  contrary  to  sect.  25  of  the  Weights  and 
Measures  Act,  1878  (that  is  to  say^  the  beam  scale  had  attached 
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London  thereto  a  metal  disc).     The  second  information  charged  a  similar 

County  oflEence  at  the  same  time  and  place  in  respect  of  another  beam 

^,  scale  which  had  a  paper   bag  placed  under  the   goods   scoop 

Patnn  thereof.     These  two  informations  were  by  consent  heard  together^ 

AND  Co.      and  at  ijiie  hearing  before  the  ma&ristrate  the  followini?  facts  were 
Limited.  j  j     'xi.  j 

proved  or  were  admitted : — 

1903.  The  respondents  carried  on  business  as  wholesale  tea  merchants 

.""7"        at  premises  in  Boss-street  aforesaid. 

Suaswe*         ^°  *^®  2'^*''^  ^*y  ^^  November,  1902,  an  inspector  of  weights 

Jet,  1878—   and    measures  for  the   district  visited   the  premises  and  went 

—**Fai89or  into  a  room  there  where   tea  was  being  weighed,  and    found 

"^^H^  in  that  room  two  beam  scales  which  were  in  use  for  weighing 

attach^  to    Out  tea. 

beam— Paper      The  first  of  the  beam  scales  had  a  small  metal  disc  affixed  by 

^^  ^McOa  ^^^®  ^  ^^^  ^^^  ^^  *'^®  scale  on  which  the  scoop  for  receiving  the 

^Aequies'    ^^^  ^^^  placed,  the  effect  being  that  the  quantity  of  tea  required 

eeTice  by      to  turn  the  scale  with  the  weight  of  a  quarter  of  a  pound  in  the 

41** 4aT^«   opposite  pan  was  less  than  a  quarter  of  a  pound  by  the  weight 

c.  49, 9.  25.    ^^  ^^®  ^is^ — ^^^^  ^s  ^  ^^7f  "7  about  two  or  two  and  a  half 

drachms. 

The  weight  of  the  disc  was  as  nearly  as  might  be  equivalent 
to  the  weight  of  the  paper  bag  or  wrapper  in  which  each  quantity 
of  the  tea  was  to  be  placed,  and  the  tea  was  so  weighed  out  for 
the  purpose  of  obtaining  upon  each  weighing  such  a  quantity  of 
tea  as  with  its  bag  or  wrapper  would  weigh  exactly  a  quarter  of 
a  pound. 

The  second  of  the  beam  scales  had  a  folded  paper  bag  placed 
underneath  the  scoop  in  which  the  tea  was  being  weighed.  This 
bag  was  being  used  for  the  same  purpose  and  with  the  same  eSect 
as  the  disc  above  referred  to. 

The  respondents  weighed  out  tea  in  such  quantities  as  afore- 
said  only  for  those  customers  who  were  retail  dealers  in  tea  and 
who  requested  to  be  supplied  with  it  so  packed.  Such 
customers  themselves  supplied  the  bags  or  wrappers  to  the 
respondents  for  the  purpose  of  the  respondents  putting  up  the 
tea  in  them.  Each  of  such  bags  or  wrappers  had  printed  upon 
it  an  intimation  that  the  weight  of  the  paper  was  included. 

At  the  time  of  the  inspector's  visit  other  scales  in  the  same 
condition  as  the  two  scales  the  subject  of  the  information  were 
being  used  at  the  respondents'  premises  for  weighing  out  tea  for 
such  customers  as  aforesaid,  and  there  were  also  in  use  a  number 
of  scales  for  weighing  out  tea  in  full  weights^  and  all  these  last- 
mentioned  scales  were  correct  and  just.  Directions  had  been 
given  by  the  respondents  to  their  employees,  who  worked  under 
proper  supervision,  not  to  use  scales  with  a  metal  disc  or  paper 
bag  to  weigh  out  tea  for  any  customers  other  than  those  above 
referred  to.     The  respondents  did  not  sell  tea  bj  retail. 

The  beam  scales  in  question  in  the  condition  above  referred  to 
were  respectively  used  for  trade  by  the  respondents  with  the 
customers  above  referred  to^  and  in  such  cases  were  respectively 
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physically   incorrect   to   the  extent  and  in  the   manner  above      London 

described.  Co^il 
The  respondents  acted  fairly  towards  their  customers^  and  only  y 

gave  them  what  they  asked  for.  Patns 

The  appellants  contended  that  the  beam  scales  were  respec-  ^^^  ^^' 

tively   false  or  unjust  within   the  meaning  of  sect.  25  of  the  '""^'p* 

Weights  and  Measures  Act^  1878^  and  they  relied  upon  the  case        1903. 

of  Lane  v.  Bendall  (19  Cox  C.  C.  399 ;  81  L.  T.  Rep.  445 ;  (1899)        

2Q.B-673).  ""j^rT" 

The  respondents  contended  that  to  constitute  an  offence  under   Act,  1878~ 
the  section  the  scale  must  be  false  or  unjust  with  reference  to     ** False  or 
the  trade  use  that  was  in  fact  being  made  of  it,  and  they  relied  ^'V^* '  «<^«^« 
upon  the  cases  of  Withall  v.  Francis  (42  J.  P.  612)  and  Crick  v.    attached  to 
flieobald  (72  L.  T.  Rep.  807).  6««m-Pap«- 

But    for   the   fact    that    the   customers   had    requested    the   W^7»«a*'^ 
respondents  to  supply  the  tea  in  such  quantities  and  so  packed    !_5c^MiM- 
as  aforesaid,  the  magistrate  would   have  followed  the  case  of      cence  hy 
Lane  v.  Bendall  {ubi  8upJ),  and  have  convicted  the  respondents,  4?*5f^'^T". 
but  it  appeared  to  him  to  be  impossible  to  say  that  the  beam    ^  f 9  i.  25. 
scales  were  false  or  unjust  in  the  face  of  such  request;  the  cases 
of  Withall  V.  Francis  {ubi  sup.)  and  Harris  v.  Allwood  (57  J.  P. 
7)  appeared  to  the  magistrate  to  establish  the  contrary,  and  he 
accordingly  decided  to  dismiss  the  informations. 

The  question  of  law  for  the  opinion  of  the  Court  was  whether 
upon  the  facts  above  stated  the  magistrate  was  right  in  law  in 
dismissing  the  informations. 

The  Weights  and  Measures  Act,  1878  (41  &  42  Vict.  c.  49) 
provides : 

Sect.  25.  Every  person  who  uses  or  has  in  his  'possession  for  ase  for  trade  any 
weight,  measnre,  scale,  balance,  steelyard,  or  weighing  machine  which  is  false  or 
UDJast  shall  be  liable  to  a  fine  not  exceeding  five  pounds,  or  in  the  case  of  a  second 
offence  ten  pounds,  and  any  contract,  bargain,  sale,  or  dealing  made  by  the  same  shall 
be  Toid,  and  the  weight,  measure,  scale,  balance,  or  steelyard  shall  be  liable  to  be 
lorfeited. 

^ct.  26.  Where  any  fraud  is  wilfully  committed  in  the  using  of  any  weight, 
measure,  scale,  balance,  steelyard,  or  weighing  machine,  the  person  committing  such 
fraud,  and  erory  person  party  to  the  fraud,  shall  be  liable  to  a  fine  not  exceeding  five 
pounds,  or  in  the  case  of  a  second  offence  ten  pounds,  and  the  weight,  measure,  scale, 
bR lance,  or  steelyard  shall  be  liable  to  be  forfeited. 

Seek  27.  A  person  shall  not  wilfully  or  knowingly  make  or  sell,  or  cause  to  be 
made  or  sold,  any  false  or  unjust  weight,  measure,  scale,  balance,  steelyard,  or 
weighing  machine.  Every  person  who  acts  in  contravention  of  this  section  shall  be 
liable  to  a  fine  not  exceeding  ten  pounds,  or  in  the  case  of  a  second  offence  fifty 
pounds. 

SeoL  59.  Where  any  weight,  measure,  scale,  balance,  steelyard,  or  weighing 
machine  is  found  in  the  possession  of  any  person  carrying  on  trade  within  the  mean- 
ing of  this  Act,  or  on  the  premises  of  any  person  which,  whether  a  building  or  in  the 
open  air,  whether  open  or  inclosed,  are  used  for  trade  within  the  meaning  of  this  Act, 
such  person  shall  be  deemed  for  the  purposes  of  this  Act,  until  the  contrary  is  proved, 
to  have  such  weight,  measure,  scale,  balance,  steelyardi,  or  weighing  machine  in  his 
poflsessien  for  use  for  trade. 

Dicke^iSf  K.C.  {Daldy  with  him)  for  the  appellants. — The 
learned  magistrate  has  not  kept  in  his  mind  the  broad  distinction 
between  sect.  25  and  sect.  26.      In  sect.  25  the  element  of  fraud 
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London     does  not  come  in  at  all^  bat  in  seot.  26  the  element  of  fraud  does 

CouNTT     come  in,  and  sect.  59  savB  that  where  any  scale  is  found  in  the 
Council  .'  xt_  "^    •  i-  "^  •  x    j 

I,,  possession  or  on  the  premises  of  any  person  carrying  on  trade, 

Patnb       such  person  shall  be  deemed,  until  the   contrary  is  proved,  to 
AND  Co.     have  such  scale   in  his   possession  for  the  use  for  trade.    It  is 

'     submitted  that  under  sect.  25,  under  which  this  information  was 

1908.        laid,  when  a  scale  which  is  false  in  fact  is  found  in  the  possession 

7—     .,  oi  s»  person  who  is  carrying  on  a  trade  such  as  this,  then  the 

Measurei     ofFence  is  committed,  and  the  acquiescence  of  the  customer  is 

Xct,  1878—    wholly  immaterial.     No  question  of  motive  or  of  prejudice  to  the 

*'Fal89or     customer  comes  in.     There  is  no  difference  between  the  case  of 

^^^^Dil^^  the  disc  fastened  to  the  scale  and  the  paper  bag  under  the  scoop, 

attaeh^to    "False''  means   not    truly  adjusted;    and   ''untrue''   means 

beam— Paper  inaccurate,  but  it  is  said  that  if  a  person  has  an  unjust  balance, 

hag  beneath   y^^.^  -p  j|.  carries  out  the  intention  of  the  purchaser,  it  cannot  be 

.JAcquies'    8aid  that  such  person   is   using  a  false   or  unjust  scale  within 

cence  by      sect.  25.     The  answer  of  such  person  may  be  thiat  he  only  uses  a 

4^"*42^^*   false  scale  for  a  particular  purpose ;  but  that  is  precisely  what 

49  $.2t,    *^®  Legislature  intended  to  prevent.      The  person  must  not  have 

an  untrue  scale  in  his  possession  at  all  for  purposes  of  trade,  and 

it  is  no  answer  to  say  that  the  scale  is  only  there  to  be  used  for 

such  customers  as  request  to  be  supplied  in  that  way.     If  it  is  there 

for  use  in  trade  it  is  sufficient ;  neither  knowledge  nor  consent  has 

anything  to  do  with  sect.  25,  and  acquiescence  does  not  protect 

the  seller.  The  case  of  Lane  v.  Rendall  (19  Cox  C.  C.  399;  81 L.  T. 

Rep.  445  ;  (1899)  2  Q.  B.  673)   is  absolutely  conclusive  to  show 

that  the  scale  must  be  accurate  in  fact,  and  that  it  is  not  enongh 

to  say  that  it  is  capable  of  being  made  accurate,  or  that  it  is  so 

constructed   as  to   be   capable     of    being    made    accurate  by 

adjustment.      In  Oreat   Western  Railway   Company   v.   Bailie 

(11  L.  T.  Rep.  418 ;  5  B.  A  S.  928,  at  p.  933 ;  34  L.  J.  at  p.  84, 

M.  C.)  Crompton,  J.  said:    "The  very  object  of  the  enactment 

was  to  prevent  persons  having  in  their  possession  machines  which 

weigh  wrong  and   thereby  afford  the  opportunity  of  cheating, 

either  by  themselves  or  through  the  fraud  or  carelessness  of  their 

underlings  or  servants."     [He  Was  stopped,] 

Avory,  K.C.  {G,  Elliott  with  him)  for  the  respondents. — The 
decision  of  the  magistrate  was  right  on  the  facts  as  found  by 
him.  In  the  first  place,  the  weighing  machine  in  itself — ^that 
is,  without  disc  or  paper  bag — ^was  a  just  and  accurate  machine, 
and  therefore  it  complied  with  sect.  25.  It  is  said  to  be  unjust 
by  reason  of  the  way  in  which  the  respondents  were  using  it — 
namely,  in  putting  a  paper  bag  under  the  scoop  and  keeping  it 
there  permanently,  but  this  is  the  case  of  weighing  for  a  par- 
ticular customer  who  has  beforehand  asked  the  dealer  to  weigh 
the  tea  in  that  way  with  the  bag.  It  is  not  the  weighing 
machine  which  is  unjust,  but  it  is  one  which  at  a  particular 
moment  does  not  balance.  It  is  just  the  same  as  if  a  customer 
asked  for  a  particular  weight  of  tea,  and  the  seller,  not  having 
that  exact  weight,  with  the  consent  of  the  purchaser,  puta  into 
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the  scale  with  the  tea  another  weight  so  as  to  bring  about  the  Londoh 

result  required;  in  that  case  it  could  not  be  said,  if  the  inspector  ^^^^^ 

happened  to  come  in  at  that  time,  that  the  seller  was  using  ^^ 

a  false  scale.     This  was  not  an  alteration  of  the  machine  itself,  Patn« 

but  was  a  special  use  of  the  machine,  and  there  is  a  special  ^^^^^* 

finding  in  the  case  that  these  scales  were  only  used  for  those  _ 

customers  who  required  the  tea  to   be   so  weighed,  and  who  1903. 

themselves  supplied  the  baffs  in  order  that  the  tea  might  be  —  ."TT"     , 

.   ,     ,     .       A^,  T.    •  J.T      i.1  '£  '      ^      Weights  and 

weighed   m   that  way.     It  is  exactly  the  same  as  it  a  single     Mlasureg 
customer  had  gone  into  the  shop  and  asked  to  be  supplied  with  a  Aet^  1878— 
pound  of  tea  with  the  paper  bag  on  it.     There  was  no  loss  or    "/*^«  ^^ 
prejudice  to  the  retail  dealer.     The  case  of  Lane  v.  Eendall  ^'^^^d^^  * 
[uhi  sup.)  is  distinguishable.     The  decision  there  was  that  the    eutached  to 
customer  who  asked  for  a  pound  of  tea  was  entitled  to  have  a  'jjf*^^"'*"' 
pound  of  tea  and  not  a  pound  of  tea  and  paper.     There  was  no  ,cJL  ^J^^J, 
finding   there   that  the   customer  consented   to  have   the   tea    ^Acquies* 
weighed  in  that  way  with  the  bag  included.    On  the  other  hand,      f»ncB  6y 
there  is  no  difference  between  this  case  and  Withall  v.  Francis  4^'^2J*^4 
(42  J,  P.  612),  in  which  case,  for  the  mutual  convenience  of  the   <j.4o,«.25. 
parties,  a  barrow  and  an  empty  sack  were  put  on  one  scale 
and  a  weight  to  compensate  for  this  was  put  on  the  other  scale, 
and  it  was  held  that  this  did  not  make  the  machine  incorrect 
or  unjust,  so  long  as  the  purchaser  knew  and  approved  of  it. 
Cockburn,    C.J.   there   said :    '*  It  is   quite   clear  that   all  the 
parties  well  knew   of  these  additional  weights,   and  that  no 
intention  to  defraud  existed.     The  weight  of  the  barrow  was 
counterbalanced,  and  the  purchaser  stood  by  and  assented  to 
this  mode  of  weighing  the  coke  and  sacks.'*     The  case  of  Gheat 
Western  Railway  Company  v.  Bailie  {ubi  sup.)  also  supports  the 
view  that  the  section  only  applies  to  machines  which  are  unjust 
in  themselves,  and  cannot  be  an  authority  for  the  proposition 
that  if  the  machine  is  just  in  itself  you  can  never  assent  to 
an  arrangement  of  this   kind   with   a  purchaser.      The  word 
^'nnjusf  in  the  section  must  mean  unjust  to  the  purchaser, 
otherwise  there  would  be  no  reason  for  putting  in  the  section 
that  the  contract  shall  be  void. 

Dichens,  K.C.  in  reply. — In  Withall  v.  Francis  {ubi  sup,)  the 
barrow  was  put  on  the  scale  before  each  act  of  weighing,  so  that 
in  that  case,  before  the  act  of  weighing  was  begun,  the  weighing 
machine  was  perfectly  correct.  If  you  manipulate  the  scale  by 
a  disc  or  by  a  paper  bag  at  the  bottom  of  the  scoop,  then  that 
really  becomes  part  of  the  machine,  and  while  you  are  purporting 
to  weigh  a  pound  of  tea  you  are  doing  nothing  of  the  kind. 

Cur,  adv,  vult. 

Dec,  9. — Lord  Alverstone,  C.J. — In  this  case  I  confess  I  have 
felt  very  great  diflSculty,  and  I  am  very  anxious  not  to  appear  to 
lay  down  any  general  rule  or  any  rule  which  is  not  applicable  to 
the  particular  case.  I  have  come  to  the  conclusion,  after  coii- 
siderable  doubt,  that  the  argument  of  counsel  for  the  appellants 
is  correct,  and  that  the  appeal  must  be  allowed.  There  seem  tb 
me  to  be  two  classes  of  cases — namely,  the  cases  where  scales  are 
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London      kept,  used,  or  had  in  possession — that  is,  ased  or  kept  for  use — 
OouNTT     {j^  ^  state  which  makes  them  false  or  unjust.     That  seems  to  be 
9,  one  class  of  cases  which  come  under  sect.  25.     There  is  another 

Patnb      class  of  cases  where  honest  scales  are  honestly  used  in  a  par- 
AND  Co.     ticular  way  for  the  purpose  of  carrying  out  a  particular  weighing 
iMiTBD.     operation.     These  two  classes  of  cases  are  illustrated  by  Lane  t, 
1908.       Rendall  {ubi  sup.)  on  one  side,  and  by  WithaU  y.  Francis  (ubi 
~'        sup.)  on  the  other.     I  am  anxious  that  I  should  not  be  thought 
S^^g^     to  lay  down  any  rule  that  it  is  an  infringement  of  sect.  25  honestly 
Act,  187S—   to  use  scales  that  are  otherwise  just  for  the  purpose  of  carrying 
".^'^^f  ^     ^^^  ^  particular  operation  by  temporarily  adjusting  them  for  a 
^^^Di^^  given  purpose,  and  the  diflSculty  I  have  felt  in  this  case  is  to 
attacked  to    determine  within  which  class  of  cases  upon  the  facts  this  case 
heam^Paper  falls.     I  have  come  to  the  conclusion,  for  reasons  which  I  will 
hag  haiuath^  ^^^^  briefly  State,  that  this  case  falls  within  that  class  of  cases  in 
— iicguiM-    which  the  person  against  whom  the  proceedings  have  been  taken 
eenc4  by      has  had  in  his  possession  an  unjust  balance.     The  real  difficolty 
?*jf*JJ*pr.  is  upon  these  facts  to  say  whether  or  not  the  facts  found  by  the 
e.  49  9.  2S.   magistrate  make  what  was  being  done  in  this  case  a  mere  tem- 
porary adjustment  of  an  honest  balance  for  use  for  a  particnlar 
purpose,  or  make  it  a  case  of  having  in  possession  a  scale  which 
was  inaccurate  and  unjust,  contrary  to  sect.  25.     I  think  on  the 
facts  as  found  it  must  be  taken  that  not  only  this  scale,  but 
others  open  to  the  same  objection,  were  regularly  kept  in  that 
condition.     It  is  found  that  one  of  the  scales  had  a  metal  disc 
fixed  by  wire  to  adjust  the  weight  of  the  paper ;  and  that  the 
other  had  a  folded  paper  bag  placed  underneath  the  scoop  in 
which  the  tea  was  being  weighed,  or,  in  other  words,  the  two 
scales  were  in  such  a  condition  that  the  material  put  into  the 
weighing  scoop  would  not  be  justly  weighed.     In  my  opinion,  it 
may  possibly  be  not  an  unfair  method  of  construing  sect.  25  to 
say  that,  while  there  may  be  a  temporary  use  of  scales  so  as  to 
make  them  carry  out  a  particular  weighing  operation  which  is 
honest  and  which  is  desired  to  be  done,  the  instrument  in  the 
normal  condition  as  kept  must  be  in  a  condition  to  weigh  justly 
— by  which  I  mean  accurately — that  which  is  put  in  it  to  be 
weighed.     In  this  case  the  scales  as  kept  will  not  weigh  accu- 
rately the  tea   that  is   put  into  the   scoop  :    it   will   weigh  it 
pins    the    weight    of    the     paper    bag    which    is    underneath 
in  the  one  case,  and  the  metal  disc  which  is  fastened  on  in  the 
other  case.     The  case  states  that  the  respondents  weighed  oat 
tea  only  for  those  customers  who  were  retail  dealers  in  tea  who 
requested  to  be  supplied  with  it  so  packed ;  that  such  customers 
supplied  the  bags ;  that  other  scales  in  the  same  condition  as  the 
two  scales  in  question  were  being  used  at  the  respondents'  pre- 
mises for  weighing  out  tea  for  such  customers,  and  that  there 
were  also  in  use  a  number  of  scales  for  weighing  out  tea  in  fall 
weight,  all  of  which  scales  were  correct  and  just,  and  that  direct 
tions  had  been  given  by  the  respondents  to  their  employees,  who 
worked  under  proper  supervision^  not  to  use  scales  with  a  metal 
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disc  or  paper  bag  to  weigh  oufc  tea  for  any  customer  other  Lohdon 
than  those  referred  to.  I  think  that  statement  shows  that  these  S^^^^^ 
scales  complained  of  were  permanently  kept  in  that  condition,  ^^ 

and  that  it  required  what  was  here  spoken  of  as  supervision  and       Patnb 
superintendence  so  that  they  might  not  be  used  for  an  improper     J^'"*  ^^• 
purpose.     Therefore  it  seems  to  me  that  that  points  to  a  con-        ''""^' 
dition  of  things  which,  though  it  may  be  perfectly  innocent  in        1903. 
itself  and  be  really  no  substantial  breach,  yet  still  is  a  contraven-       ."77" 
tion  of  the  section  because  the  scales  are  kept  in  a  condition  in     ivSafurM 
which  they  will  not  accurately  and  justly  weigh  that  which  is   Act,  1878— 
pat  in  to  be  weighed.     That  the  learned  magistrate  took  that    **FdU4ar 
view  of  the  faces  I  think  is  clear  from  the  grouud  upon  which  **^!!!.j)J^^ 
he  dismissed  the  summons.     He  said :  ''  But  for  the  fact  that    atiaeh^d  to 
the  customers  had   requested  the  respondents  to  supply  the  tea  heam—Pap^r 
in  such  quantities  and  so  packed  as  aforesaid,  I  sbould  have  ,™,  ^JJ^^^ 
followed  the  case  of  Lane  v.  Rendall  {ubi  8up.),  and  have  con-    ^--Acquiu- 
victed  the  respondents.^^     In  other  words,  he  really  has  rather     eenee  by 
adopted  the  argument  of  counsel  for  the  respondents  that  the  -?*1*?7*^, 
request  to  carry  out  this  particular  weighiug  operation  was  an    e.49, «.  2& 
answer  to  the  summons.     If  I  had  come  to  the  conclusion  that 
merely  and  solely  for  the  time  when  these  scales  were  being  used 
for  this  particular  purpose  a  temporary  adjustment  was  made, 
and  that  that  was  not  found  to  be  the  condition  of  the  scales  as 
kept  by  the  respondents,  I  should  have  come  to  a  different  con- 
clusion.    I  think  the  magistrate  here  meant  to  find  that  the 
scales  were  kept  in  the  condition  that  they  would  not  accurately 
weigh — that  is,  would  not  justly  weigh — what  was  put  in  to  be 
weighed.     That  being  so,  he  has  thought  that  the  mere  request 
by  customers  to  have  their  tea  so  weighed  was  an  answer  to  the 
summons.     I  have  therefore  come  to    the   conclusion  that  the 
appeal  ought  to  be  allowed.     With  regard  to  the  authorities, 
there  is  the  case  of  Crick  v.  Theobald  (72  L.  T.  Rep.  807),  which 
was  cited  before  the  magistrate,  but,  so  far  as  I  can  see,  that  has 
no  bearing  on  the  case.     With  regard  to  Withall  v.  Francis  {ubi 
9up.),  that  undoubtedly  was  a  case  coming  within  what  I  have 
called  the  temporary  use  of  proper  scales  for  a  given  purpose. 
That  is  why  I  am  so  anxious  it  should  not  be  thought  that  I  am 
laying  down  a  rule  that  there  is  anything  unlawful  in  doing 
what  was  recognised  by  the  Court  as  being  lawful  in  Withall  v. 
Francis  {ubi  sup.).     With  regard  to  Lane  v.  Rendall  {ubi  sup.), 
although  it  is  a  case  exactly  on  the  lines  I  have  indicated,  1  do 
not  think  it  can  be  recognised  as  laying  down  the  rule  apart 
from  the  facts  of  that  case,  because  I  have  not  the  slightest 
doubt  that  in  that  case  the  scales  were  being  used  for  weighing 
paper   and   tea  under  the  name  of  weighing  tea.     Therefore, 
although  no  fraud  was  found,  because  it  was  found  that  what 
was  done  was  done  for  other  purposes,  yet  the  scales  were  being 
in  fact  kept  and  used  in  the  unjust  condition  to  which  I  have 
referred — that  is  to  say,  not  in  the  condition  of  weighing  fairly 
and  justly  the  tea  that  was  put  into  the  scale.     This  is  obviously 
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London     a  technical  breach^  and  one  in  which  I  do  not  suppose  it  will  bo 

County     f^j.  j^  moment  suggested  that  the  respondents^  who  were  weigh- 

y^  ing  tea  to  be  put  into  bags  which  were  going  to  indicate  that 

Patni      the  paper  bag  was  to  be  weighed^  were  doing  anything  in  the 

AND  Co.     leagt  morally  wrong.     But  I  think  they  have  brought  themselves 

^     within   the  mischief  of  the  Act,  because,  as  was  pointed  out 

1903.        during  the  argument,  if  supervision  is  required  for  scales  so 

V  "wT    A  *^]*^s*'®^  *^®y  ^^7  ^®  ^sed  at  times  when  that  supervision  fails 

IcLjunif     ^^^  weighing  other  matters.     I  think,  therefore,  that  technically 

4ci,  1878-r-  there  was  a  breach  of  this   section,  and  that   the   magistrate 

"/«^«  ^  ought  to  have  convicted,  notwithstanding  that  there  had  been  a 

"*^^X>ig7      request  by  customers  to  have  their  tea  weighed  so  that  the 

attached  to    weight  of  the  bag  might  be  included.     I  therefore  think  the 

heamr— Paper  appeal  must  be  allowed. 

MSpin^Mle  I^^WRANCB,  J. — I  am  of  the  same  opinion  on  the  ground  that 
.—AequieM'  ^^^  this  case  beyoud  doubt  the  respondents  were  using  or  had  in 
eenee  hy  their  possession  a  weight,  measure,  scale,  and  so  forth,  which 
'4l$^%^t  ^^  '*'*®  *°^  unjust  at  the  time  of  the  visit  of  the  inspector. 
'c.49, «.  2^.  T'^®  object  of  the  statute  clearly  was  not  that  there  should  be 
an  inquiry,  when  it  has  been  found  that  there  is  a  scale  being 
used  which  is  unjust,  as  to  whether  any  fraud  had  been  com- 
mitted or  not ;  because  if  that  had  been  so  in  every  case  it 
would  have  been  necessary  for  a  defendant  to  come  forward  and 
say  that  in  his  case  nobody  was  taken  in.  The  question  is 
not  whether  it  was  false  or  unjust  towards  the  particular 
customer  who  was  using  it,  but  whether  it  was  false  or  unjast  in 
fact.  Nobody  can  doubt  that,  if  used  by  anybody  else  on  the 
premises,  it  was  false  and  unjust  at  that  time.  Nobody  can  doubt 
that  if  the  disc  or  paper  had  been  concealed  that  would  have 
been  a  fraud ;  and  one's  idea  as  to  the  construction  of  sect.  25 
is  strengthened  by  sect.  26,  which  is  really  pointed  to  fradulent 
user.  There  is  no  pretence  for  sayitig  there  was  fraudulent  user 
here,  but  if  we  were  to  hold  that  the  absence  of  a  fraudulent 
user  would  of  itself  be  sufficient  to  excuse  the  respondents 
under  sect.  25,  it  would  throw  the  burden  upon  inspectors  of 
weights  and  measures  to  make  an  inquiry  in  each  case  whether 
the  person  had  in  fact  been  deceived  or  not.  The  section  seems 
to  me  to  be  perfectly  clear.  It  is  that  where  any  persons  have 
in  their  possession  weights  and  scales  which  are  false  or  unjast^ 
then,  if  they  are  false  or  unjust  in  a  manner  which  is  not  to  the 
injury  of  the  customer,  the  case  seems  to  me  to  come  entirdy 
under  sect.  25,  and  to  come  within  the  judgment  in  Lane  v. 
Rendall  {ubi  sup.) ;  but  if  they  are  false  or  unjust  to  the  injury 
of  the  customer,  and  if  the  true  state  of  the  scales  has  been 
concealed  from  him,  then  there  would  be  an  offence  under 
sect.  26.     I  therefore  think  that  this  appeal  must  be  allowed. 

Kennedy,  J. — I  am  of  the  same  opinion.  In  these  informa- 
tions it  is  to  be  noticed,  as  stated  in  the  case,  that  they  were 
informations  charging  the  respondents  with  using  for  trade  a 
weighing  machine— to  wit,  a  beam  scale — ^which  was  false  or 
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nnjnst.  Speaking  for  myself,  it  seems  to  me  that  the  object  for  London 
a  very  obvious  public  reason,  which  was  sought  to  be  attained  S?^^^^ 
by  this  section^  and  that  which  in  fact  it  does  attain  as  I  construe  v. 

it,  is  this — that  the   instrument  itself  must  be  such  as  in  its       Patnb 
condition,  whether  on  a  particular  occasion  or  generally,  when     ^^^  ^^• 

it  is  being  used  for  trade,  gives   a  just   and   true — that   is,   a        

correct — result,   as  regards   the    weight  of    the    thing   being        1908. 
weighed,  the  thing  placed  in  the  scales ;  and  if  you  have  to        .~~ 
consider  an  adjustment  for  any  purpose,  such  as  was  suggested     MeasurM 
in  argument,  then  my  own  personal  view  of  this  section  is  that  Ad,  1878— 
the  trader  makes   himself    liable   under   the   section,   however     *\Falteor. 
honest  his  intent,  if  in  fact  he  uses  or  employs  an  adjustment  '**^^^i,* 
which  is  not  an  adjustment  of  the  thing  within  the  scale — that    cUtackedto 
is,  the  thing  to  be  weighed — ^but  is  an  adjustment  which  affects  heam^Paper 
the  truth  and  accuracy  of  the  weighing  machine.     Therefore  it    ^^^  beneath 
seems  to  me  that  there  is  a  fallacy  in  the  analogy  suggested  of    —Acquiee^ 
an  adjustment  of  scales  by  putting  in  a  weight  into  one  scale  in      cence  hy 
order  to  get  a  result  which  could  not  otherwise  be  attained,  4?*!'^^^ 
owing,  we  will  say,  to  the  deficiency  of  a  three-pound  weight   'cts!,  «.25. 
when  three  pounds  was  all  that  was  to  be  got  out  of  the  other    '      '       "* 
side  of  the  scale.     You  are  not  affecting  the  truth  or  accuracy 
of  the  machine  so  as  to  make  it  false  or  unjust  if  you  are  putting 
into  the  scale  to  be  weighed,  as  part  of  the  thing  to  be  weighed, 
any  weight  you  like,  because  then  what  is  shown  by  the  weight 
on  the  other  side,  by  the  balance^  is  a  true  result  of  what  is 
being  weighed.     But,  if  with  the  most  honest  purpose  and  at 
the  request  of  the  purchaser,  you  try  to  obtain  the  adjustment 
by  an  alteration   of  the  machine  itself,  you  are  then  using  a 
machine  for  trade  which  is  false  or  unjust.     It  appears  to  me 
that  all  the  argument  which  seems — and,  in  fact,  it  is  so  stated 
by  the  magistrate — to  have   weighed   with  him   and  to   have 
turned  the   scale,   if  I   may   say   so,  in   his   mind,   as  to   the 
acquiescence   or  request  of  the  purchaser,  is  nihil  ad  rem.     I 
will   give   an   illustration   which  shows  the  danger  of  such  a 
contention  prevailing.     A  trader,  suppose,  has  a  machine  which, 
either  as  originally  constructed,  or  by  reason,  we  will  say,  of 
some  accident  in  the  user,  becomes  to  some  extent  unjust  and 
inaccurate.     A  purchaser  enters  who  says :  ''  I  want  to  have 
some  tea  weighed.^'     The  trader  says  :  "  I  have  got  a  machine 
for  weighing,  but  it  is  inaccurate.^'     ''  Never  mind,''  says  the 
purchaser,  "  we  will  get  as  near  as  we  can."     Now  I  have  taken 
the   strongest   case   that   one  could  take  both  of  honesty  and 
request;  but  I  have  no  doubt  that  if  that  trader  uses  a  machine 
that  is  inaccurate  and  the  inspector  entered  the  shop  at  that 
moment  and  saw  the  operation,  the  section  would  apply  and 
must  apply>  because  it  could  not  be  said  that  the  trader  was  not 
using  a  machine  which  was  not  false  or  inaccurate.      The  object 
was  the  safety  of  the  public  in  the  user  as  well  as  the  possession 
of  an  accurate  machine.     An  accurate  machine  is  one  that  shows 
correctly  the  weight  of  the  thing  put  into  the  opposite  scale 
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London     which  is  to  hold  the  goods  to  be  weighed.     If  by  reason  of  any 

Count T     adjustment  of  the  machine  you  make  the  thing  weighed  not 

V,  accurately  weighed^  but  make  the  machine  represent  that  in  its 

Patnb      result  which  is  not  the  fair  weight  of  the  thing  in  the  scale  by 

AND  Co.      reason  of  an  alteration  or  adjustment  of  the  machine^  then  it 

*     appears  to  me,  speaking  solely  for  myself,  that,  whether  it  was 

l»or,       with  acquiescence  or  without  acquiescence  on  any  one  occasion 

rrr     ,  or  many  occasions,  there  would  be  a  user  of  the  machine  within 

mLsutm     *^®  section.     There  is  no  reason  why  you  should  not  put  in  the 

Act,  1878—   scale  any  weights  you  like  to  make  the  3Ib.  balance ;  and  there 

-^FaUBor    is  no  objection,  when  you  have  got  a  weight  on  the  other  side 

^^^Di^^  *  which  is  larger  than  the  one  you  want  to  obtain,  to  filling  up  the 

attached  to    tea  by  putting,  honestly,  of  course,  a  weight  in  the  scale.    If 

bMim— Pap«r  you  alter  the  machine  itself  so  that,  as  it  stands,  its  contents  are 

«eoM>^^MaL  °^^  truly  represented  on  the  index  on  the  other  side,  then  it 

—Aequiet^    Seems  to  me  that  this  section  of  the  Act  has  been  contravened, 

c^nee  &y      and  there  has  been  a  user  of  an  instrument  which  is  in  fact 

4rj?*S*Fir«   i^^ccurate  and  unjust. 

0.49, 0. 25.  Appeal  allowed.     Case  remitted  to  the  magistrate  with  an 

intimation  to  convict. 

Solicitor  for  the  appellants,  W.  A.  Bl^ixland. 
Solicitors  fur  the  respondents.  Lamb,  Son,  and  Prance. 
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Fridaij,  Nov.  27,  1903. 

(Before  Lord   Alverstone,  C.J.,  Wright,   Kenkedt,  Darling, 

and  Phillimore,  JJ.) 

Rex  v.  Turner,  (a) 

Bankruptcy  Act,  1883  (46  ^  47  Vict.  c.  52),  s.  SlSankrupt 
obtaining  credit— Penalty-^Debtors  Act,  1869  (32  ^  33  Vict, 
c.  62),  ss.  11,  13. 

The  punishment  to  which  by  sect.  31  of  the  Bankruptcy  Act,  1888 
(46  ^  47  Vict.  c.  52),  an  undischarged  bankrupt  who  obtains 
credit  vrithout  disclosing  the  fa^t  that  he  is  an  undischarged 
bankrupt  is  liable  to  imprisonment  with  hard  labour  for  one 
year  tinder  sect.  13  of  tlie  Debtors  Act,  1869  (32  ^^33  Vict. 

(u)  Beported  by  A-  A.  Bktuunb,  Esq  ,  BarrUterat-Law. 
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c.  62),  not  imprisonment  for  two  years  under  sect.  IS  of  that 

statute.                                                     ...  TiT^iB. 

If  a  statute  provides  two  degrees  of  punishmsnt  and  it  is  doubt' 

ful  which  is  the  proper  punit^hment  for  an  offence,  the  Court  1908. 

will  apply  the  lighter.  «  nh^t 

Act,  1883— 

CIASE  stated  by  the  Common  Serjeant  of  London  as  follows : —  UndUeharged 
'  bankrupt 

The  prisoner  was  tried  and  convicted  before  me  on  an  indict-      credit^ 
ment   nnder  the   31st   section   of   the   Bankruptcy   Act,    1883    Penalty^ 
(46  &47  Vict.  c.  52),  for  obtaining  credit  exceeding  201.  without  ^f^!^/^^^ 
disclosing  that  he  was  an  undischarged  bankrupt.     That  section    y^^  ^  ^ 
provides   that   a  person   committing   such  an  offence   may  be    m.  11,13* 
pnnished  as  if  guilty  of  a  misdemeanour  under  the  Debtors  Act,  *•  4"  *7  Viet 
1869   (32   &  33  Vict.   c.  62).     The   11th  section  of  that  Act   ^-52,*.  31. 
specifies  a  number  of  misdemeanours  for  which  a  person  adjudged 
bankrupt  is  liable  to  be  imprisoned  with  hard  labour  for  two 
years.      The  13th   section   specifies   other    misdemeanours  for 
which  any  person  is  liable  to  be  imprisoned  with  hard  labour  for 
one  year.     I  sentenced  the  prisoner  to  be  imprisoned  with  hard 
labour  for  fifteen  months,  subject  to  the  question  whether  he 
was  liable  to  be  punished  as  if  guilty  of  a  misdemeanour  under 
the  llth  section  of  the  Debtors  Act,  1869.     If  the  prisoner  was 
only  liable  to  be  punished  under  the  13th  section,  the  sentence 
is  to  be  reduced   to  twelve   months'  imprisonment  with  hard 
labour. 

Lever  for  the  prisoner. — The  offence  is  punishable  under 
sect.  13  of  the  Debtors  Act,  1869.  It  is  an  offence  of  the  same 
character  as  those  dealt  with  by  sect.  13.  It  is  an  offence  which 
may  be  committed  without  any  intention  to  defraud :  (Reg.  v. 
Dyson  (18  Cox  C.  0.  1 ;  70  L.  T.  Eep.  877  ;  (1894)  2  Q.  B.  176). 
Whereas  the  acts  specified  in  sect.  1 1  are  offences  by  a  fraudu- 
lent bankrupt.  They  are  also  committed  during  or  antecedent 
to  the  bankruptcy. 

Cruy  Stephenson  for  the  Crown. — ^The  Common  Serjeant  was 
right  in  sentencing  the  prisoner  under  sect.  11  of  the  Debtors 
Act,  1869.  The  offence  of  which  he  was  convicted  was  an 
offence  by  a  bankrupt,  and  offences  punishable  under  sect.  1 1 
are  all  offences  by  bankrupts.  The  acts  punishable  under 
sect.  13  are  acts  which  may  be  committed  by  persons  who  are 
not  bankrupts.  The  meaning  of  sect.  31  of  the  Bankruptcy 
Act,  1883,  is  that  obtaining  credit  under  the  circumstances 
stated  in  the  section  is  a  bankruptcy  offence,  and  is  therefore 
punishable  as  other  bankruptcy  offences  are  under  sect.  11  of 
the  Debtors  Act,  1869. 

Lord  Alvkrstonb,  C.J. — It  is  enacted  by  sect.  31  of  the 
Bankruptcy  Act^  1883,  that  an  undischarged  bankrupt  w}io 
obtains  credit  to  the  extent  of  20Z.  or  upwards  from  any  person 
without  informing  such  person  that  he  is  an  undischarged  bank- 
rupt is  guilty  of  a  misdemeanour,  and  may  be  dealt  with  as  if  he 
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Bbx        had  been  guilty  of  a  miademeaiionr  under  the  Debtors  Act, 

_    ^*  1869.     It  is  quite  plain  that  every  one  of  the  offences  specified 

^^^^^     in  gect.  11   and  sect.   13  of  the  Debtors  Act,  1869,  is  a  mis- 

1908.        demeanour ;  bat  there  is  nothing  to  show  under  which  of  these 

~"        sections  the  person  who  commits  an  offence  under  sect.  31  of 

icl!  18S3-   ^^®  ^c*  of  1883  is  to  be  dealt  with.     When  we  look,  however, 

UndUeharged  at  the  sections  it  is  clear  that  the  lesser  punishment  provided  by 

bankrupt     gect.  13  is  the  right  one.     In  any  case  when  it  is  doubtful  which 

^edit^     of  two  punishments  may  be  inflicted,  the  Court  will  choose  the 

Penalty—    lighter.     But  it  is  to  be  obseryed  that  the  offences  dealt  with  in 

DthtorsAci,  gect.  11  are  offences  committed  by  a  bankrupt  in  the  coarse  of 

^^FicTc^^^^  ^^^  bankruptcy.     Sect.  13  deals  with  the  case  of  a  person  who 

4«.  li/is ;    obtains  credit  by  fraud,  while  sect.  31  of  the  Act  of  1883  makes 

46  4*  47  Viet,  obtaining  credit  under  the  circumstances  stated  therein  a  mis- 

c,  52, «.  81.    olemeanonr,   although   there   may  be  no  intention  to  defraad. 

The  class  of  offence  then  dealt  with  under  sect.  31  of  the  Act  of 

1883  is  analogous  to  the  class  of  offences  dealt  with  by  sect.  13 

of   the   Debtors    Act,    1869.     We   think^   therefore^   that  the 

sentence  must  be  reduced. 

Wbiqht,  Ksnnsdt,  Darling,  and  Phillimobb,  JJ.  concurred. 
Solicitors  :  H,  R.  Newson  ;  Solicitor  to  the  Treasury. 
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Friday,  Nov.  27,  1903. 

(Before   Lord  Alvbbstone,  O.J.,  Weight,  Kennedy,   Darlinq, 

and  Phillimore,  JJ.) 

Rex  v.  Rouse  and  Burrell.  (a) 

Practice — Evidence — Prisoner's  evidencs — Cross-examination  as  to 
character — Imputation  on  prosecutor — Criminal  Evidence  Ad, 
1898  (61  ^  62  Vict.  o.  36),  «.  1. 

Two  prisoners  R.  and  B,  were  jointly  indicted, 

R,,  giving  evidence  on  his  own  behalf,  was  asked  in  cross-eaBaminO' 
tion  whether  the  prosecutor's  statement  was  true.  He  replied : 
''  No.  It  is  a  lie,  and  he  is  a  liar.''  Counsel  for  the  prosecu- 
tion was  then  allowed  to  cross-examine  R.  a>s  to  his  character. 

Held,  that  the  prisoner  had  not  rendered   himself  liable  to  this 

(a)  Eeporfced  hj  A.  A.  Bsthuns,  Esq.,  Bamater-at-Law. 
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ero88'€xamin(M(m^  as  his  answer  must  be  taken  to  have  been 

merely  an  emphatic  denial,  and  that  consequently  the  conditions  ^^  ^' 

laid  down  by  sect.  1   (/)  (ii.)  of  the  Criminal  Evidence  Act,  bukbill. 

1898^  as  precedent  to  a  cross-examination  as  to  character  had       

not  been  fulfilled ;  that  the  cross-examination  was  improper  ;        ]^- 
and  thai  the  conviction  of  both  the  prisoners  mxist  be  quashed.         Practica 

Evidmiee — 

THIS  case,  stated  by  the  chairman  of  the  Suffolk  Quarter  Orosi-MamU' 
Sessions,  was  as  follows  :—  J!2ww«r— 

The  prisoners  were  indicted  for  conspiriDg  together  with  other  imputation 
persons  unknown,  by  means  of  various  false  pretences,  &c.,  to  <^^  protecutor 
induce  Thomas  John  Wright  to  sell  to  Daniel  Burrell  a  certain  ^^^^^t 
mare.     In  the  prosecutor's  evidence  he  stated  that  in  April  of  1898—61  ^  62 
the  year  1902  George  Bouse  offered  to  buy  the  mare  of  him  on     Vi^-  c-  36, 
credit  for  the  sum  of  19Z.     The  prisoner  Bouse  was  called,  and         **^* 
in  his  cross-examination  was  asked  by  counsel  for  the  prosecu- 
tion :    ''  Did  you  ask  the  prosecutor  to  sell  you  the  mare  in 
April  for  19Z.  ?     Or  has  he  invented  all  that  ?  '^     The  prisoner 
replied :     "  No.     It  is  a  lie,  and  he  is  a  liar.^'     Counsel  for  the 
prosecation  then  proposed  to  ask  the  prisoner  if  he  had  not  been 
in  trouble  before.     Counsel  for  the  defence  objected  that  on  the 
mere  statement  that  the  prosecutor  was  a  liar  evidence  as  to  the 
character  of  the  prisoner  was  inadmissible,  there  being  no  other 
attack  made  on  the  prosecutor  or  his  witnesses.     I  admitted  the 
evidence,  and  the  prisoner   Bouse  replied  that   he   had  been 
convicted  of  being  quarrelsome ;  that  he  had  been  before  the 
magistrates  for  drunkenness,  and  was  fined  lbs.  or  IZ.for  break- 
ing a  window.     The  prisoners  were  convicted  and  sentenced, 
Boase   to   one  month^s    imprisonment  with    hard  labour  and 
Bnrrell  to  three  months'  imprisonment  with  hard  labour,  and 
are  now  undergoing  these  sentences.     I  made  no  allusion  to 
House's  character  in  summing  ap  the  case,  and  I  do  not  consider 
that  the  answers  that  he  gave  as  to  his  character  had  any  effect 
npon  the   issue.     If  the  Court   should  be  of  opinion  that  the 
evidence  was  improperly  admitted,  then  the  conviction  should 
be  quashed ;  if  otherwise,  it  should  be  affirmed. 

E.  E.  Wild  for  Bouse. — The  nature  or  conduct  of  the  defence 
did  not  involve  imputations  on  the  character  of  the  prosecutor. 
Rouse  merely  desired  to  deny  the  prosecutor's  statements 
emphatically.  None  of  the  circumstances  specified  in  the 
Criminal  Evidence  Act,  1898,  s.  1  (/)  (ii.),  existed;  the  cross- 
examination  of  Bouse  as  to  his  character  was  therefore  impro- 
perly allowed.  The  effect  of  permitting  the  cross-examination 
was  to  admit  evidence  which  was  inadmissible,  and  the  convic- 
tion shoald  therefore  be  quashed  {Reg.  v.  Gibson,  16  Cox  C.  C. 
181 ;  56  L.  T.  Bep.  367 ;  18  Q.  B.  Div.  587),  and  quashed  in  the 
case  of  both  prisoners  {Beg.  v.  Saunders,  80  L.  T.  Bep.  28; 
(1899)  1  Q.  B.  490).     [He  was  stopped  by  the  Court.] 

Bagge,  for  Burrell,  was  not  called  upon. 

Stewart  for  the  Grown. — The  cross-examination  was  properly 

TOL.  XX.  Q  Q 
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Bbx  allowed.     Rouse's  defence  was  that  the  proseoati^s  statement 

^-  was  false,  and  the  implication  was,  therefore,  that  the  prosecutor 

BuBAXLL.  ^^  committed  perjury.     That  is  clearly  an  imputation  on  the 

character  of  the  prosecutor. 

^^-  Lord  Alvbrstone,  C.J. — The  judgment  which  we  are  about  to 

Practice—  S^^^  ^^  ^^^  judgment  on  the  facts  stated  in  this  case,  and  is  not 

Evidence-—  to  be  taken  as  laying  down   any   rule  of  general  application. 

Oroi9'^aMmi-  The  facts  stated  show  that,  when  the  prisoner  in  cross-examina- 

JJ;?^^_  tion  was  asked  whether  the  prosecutor's  statement  was  true,  he 

lmpiUaii<m  replied^  "  No.     It  is  a  lie^  and  he  is  a  liar.''     That  was  either  an 

onproeecutor  emphatic  way  of  saying  "not  guilty"  or  it  had  nothing  to  do 

^vSiIn^*j[ct  ^^^^  *'^®  case.     It  is  not  sufficient  to  bring  the  case  within  the 
1898— 61  <f  62  words  of  sect.  1  (/)  (ii.)  of  the  Criminal  Evidence  Act,  1898. 
Viet.  c.  36,        Wright,  J. — I  concur. 
*  ^  Kemnedt,  J. — I  concur. 

Darling,  J. — I  do  not  think  that  in  merely  denying  what  was 
stated  as  a  fact  by  the  prosecutor  the  prisoner  can  be  said  to 
have  made  an  attack  on  the  prosecutor's  character.  It  is  plain 
that  the  provisions  of  the  statute  are  intended  to  protect  a 
prisoner  from  attacks  on  his  character  when  he  goes  into  the 
box  to  give  evidence. 

Phillimore,  J. — The  prisoner  in  his  anxiety  to  defend  himself 
was  carried  further  than  he  intended.  I  do  not  think  that  he  is 
to  be  taken  to  have  made  an  attack  on  the  prosecutor. 

Conviction  quashed. 
Solicitors :    Dvhon    Williams,   for     Chaniberlin   and    Taylor, 
Lowestoft ;   White,  Borrett,  and  Co. 


KING'S  BENCH  DIVISION. 

Wednesday,  July  1,  1903. 

(Before  Lord  Alverstonb,  C. J.,  Wills  and  Channell,  JJ.) 

Walker  (app.)  v.  Walker  (resp.).  (a) 

Licensing  Acts — Order  taken  by  traveller — Appropriation — Sale 
off  licensed  premises  —  Licensing  Act,  1872  (35  ^  36  Vict, 
c.  94),  s,  3. 

An  order  for  heer  having  been  given  to  the  traveller  of  a  person 

(o)  Beported  by  W.  db  B.  Hsbbebt,  Esq.,  BMrirter-*fc-I*w. 
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Walxir 

V. 


licensed  to  retail  beer  at  his  premises  by  a  customer  at  siich 
customer's  house,  the  traveller  handed  the  order  to  the  licensee 
at  the  licensed  premises,  who  appropriated  the  beer  by  placing 

it  in  a  box  at  those  premises  with  a  piece  of  paper  on  which  1W8« 
was  the  customer's  name.     The  beer  was  delivered  and  P^'^  f^  igicenging  AcU 

at  the  customey^s  house.  —8aie  off 

Held,  that  this  was  not  a  sale  off  the  licensed  premises.  pr«w**wf— 

Order  Uik&n 

C^ASE  stated  on  an  information  preferred  by  the  respondent  Appropriation 
^    against  the  appellant  for  unhiwf ally  sellin;^:  by  retail  certain     —35  4*  86 
bottles   of  beer  and  stout  at  a  house  where  he  was  not  then    ^***-  ^  ^*» 
authorised  by  licence  to  sell  the  same. 
The  following  facts  were  proved  or  admitted : — 
The  appellant  was  a  grocer  and  held  a  retail  off-licence  for  the 
sale  of  beer^  wine,  and  spirits  at  his  premises  at  Kingston-upon- 
Hull. 

On  the  17th  day  of  December,  1902,  the  appellant's  traveller 
went  to  Kirkella,  a  village  some  few  miles  distant  from  Kingston- 
npon-HuU,  and  called  at  the  house  of  one  Goulding,  who  gave 
him  an  order  for  six  bottles  of  beer  and  six  bottles  of  stout. 
The  traveller  made  an  entry  of  the  order  in  his  order-book,  and 
upon  his  return  in  the  evening  to  Kingston-upon-HuU  handed 
his  order-book  to  the  appellant  at  the  licensed  premises. 

On  the  23rd  day  of  December  the  appellant  wrote  out  from 
his  order-book  a  delivery  list  of  the  goods  which  the  traveller 
was  to  deliver  the  following  day  when,  in  the  ordinary  course, 
he  would  again  visit  Kirkella,  and  this  list  included  the  beer 
and  stout  ordered  by  Goulding. 

By  means  of  this  list  the  various  goods  ordered  by  Goulding 
and  others  in  the  previous  week  were  got  ready  by  the  appellant 
for  each  customer,  and  were  loaded  for  delivery  for  such 
castomers  upon  the  appellant's  trolley  at  the  licensed  premises 
on  the  24th  day  of  December. 

The  bottles  for  Goulding  were  selected  by  the  appellant  at  the 
licensed  premises,  and  were  then  placed  in  a  wooden  box, 
partitioned  so  as  to  hold  twelve  bottles  and  no  more,  and  a 
piece  of  paper,  with  the  name  of  Goulding  on,  was  put  into  the 
box  at  the  licensed  premises,  and  the  goods  were  then  loaded 
for  delivery.  This  box  and  its  contents  and  the  slip  of  paper 
were  delivered  at  Goulding' s  house  at  Kirkella  on  the  24th  day 
of  December,  and  were  paid  for  on  delivery. 

The  appellant  stated  that  if  any  of  the  bottles  had  been 
broken  in  transit  and  before  delivery  he  should  have  borne  the 
loss,  as  otherwise  he  would  have  lost  a  customer. 

The  respondent  contended  that  the  sale  of  the  beer  and  stout 
took  place  at  Goulding's  house  at  Kirkella ;  that  the  property  in 
the  goods  did  not  pass  and  there  was  no  appropriation  thereof 
until  delivery ;  and  that  what  was  done  on  the  licensed  premises 
of  the  appellant  did  not  constitute  in  law  an  appropriation  of 
the  goods  to  Goulding. 

Q  Q  2 


. 


«.  s. 
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YlAixEM         The  appellant  cited  the  case  of  Pletts  v.  Beattie  (74  L.  T. 
Wa^««.     Rep.  148 ;  (1896)  1  Q.  B.  519). 

The  justices  were  of  opinion  that  there  was  no  appropriation 

1903.       of  the  goods  at  the  appeUant's  licensed  premises^  and  that  there- 
-^^JT"  .     fore  the  sale  took  place  at  Kirkella. 
^^!!S!!S!eoff        They  therefore  convicted  the  appellant. 

prtfiH«0*—        Lush,  K.C.  and  Shorti  for  the  appellant. 
z»5^  ^^f^      Avorxfy  K.C.  and  Biron  for  the  respondent. 
ApormiaJti^     Lord  Alvebstone,  C.J. — Owing  to  the  way  in  which  the  facta 
—85  i  8C     are  stated,  the  case  is  not  free  from  difficulty.     The  appellant 
^***;  a  ^*'    WM  summoned  for  unlawfully  selling  beer  by  retail  at  a  house 
where  he  was  not  then  authorised  by  his  licence  to  sell  the  same, 
and  so  the  onus  was  on  the  prosecution  to  show  a  sale  off  the 
premises.     The  order  was  taken  off  the  licensed  premises,  bat 
was  handed   to   the  appellant   at  the   licensed  premises  and 
accepted  by  him  there.     The  goods  were  selected  and  placed 
aside  at  the  licensed  premises,  and  there  was   a  subsequent 
delivery  of  the  appropriated  goods.     I  do  not  think  the  facts 
show  a  sale  off  the  premises  according  to  the  authorities.     Thej 
show  a  transaction  where  the  contract  was  made  on  the  b'censed 
premises,  though  that  might  not  be  sufficient  to  pass  the  property 
in  the  goods,  but,  so  far  as  the  licensing  Act  is  concerned,  I 
think  the  sale  took  place  on  the  licensed  premises. 
Wills  and  Channbll,  JJ.  concurred. 

Appeal  allowed. 
Solicitors :  Rollit  and  Sons,  for  Rollit,  Hull ;  Rockett,  Stunt, 
and  Nash,  for  /.  B,  Proctor,  Beverley. 


KING'S  BENCH  DIVISION. 

Thursday,  Dec.  17,  1903. 

(Before  Lord  Alverstonb,  C.J.,  Lawrance  and  Kennedy,  JJ.) 

Clayton  and  another  (apps.)  v,  Peirse  (resp.).  (a) 

Fishery — By-law — '' Description  of  nets'' — Salmon  Fishery  Act, 

1873  (36  ^  37  Vict.  c.  71),  s.  89  (3). 

Under  sect,  39  of  the  Salmon  Fishery  Act,  1873,  ''a  board  of 
conservators  may  make  by-laws  .  .  .  for  all  or  any  of  tks 
following  purposes  ...  (3)  to  determine  the  length,  size, 
and  description  of  nets.     .     .      " 

(a)  Reported  by  W.  de  B.  Hkbbxbt,  Esq.,  farrister-at-Law. 
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A  hy-law  made  v/nder  this  section  forbade  the  use  of  certain  parti^  Clattonanb 
cular  kinds  of  nets  by  name  in  parts  of  the  fishery  district,  and     a»<>thee 
then  gave  a  definition  and  description  of  these  nets.  Pinn. 

Heldy  that  the  by-lanv  was  not  ultra  vires.     The  word  "  descrip"        

tion  ^'  in  sect.  89  (3)  is  not  confined  to  the  characteristics  of       l^^- 
any  particular  hind  of  net.  Salmon 

FUlmy  AeU 

CASE  stated  on  an  information  preferred  by  the  respondent  —By-law— 
against  the  appellants  under  a  by-law  made  by  the  Board  «5Si^^i^ 
of  Conservators  for  the  Wye  Fishery  District  pursuant  to  the    o/  neu  "— 
Salmon  and  Freshwater  Fisheries  Acts,   1861  to  1892,  on  the  86  #87  Fie*. 
27th  day  of  February,  1901,  and  confirmed  by  the  Board  of  Trade  *'  ^^'  ''^  <'^- 
on  the  27th  day  of  February,  1902,  for  that  they  (the  appellants) 
in  the  river  Wye,  above  a  line  drawn  across  that  river  along  the 
lower  side  of  Bigsweir  Bridge  (that  river  then  being  within  a 
fisheiy  district  formed  under  the  above-mentioned  Acts)  nnlaw- 
foUy  used  a  net  other  than  a  beating  net — ^namely,  a  draft  or 
seine  net — ^for  taking  salmon  in  that  part  of  the  river,  contrary 
to  the  by-law  duly  made  in  that  behalf. 

Upon  the  hearing  of  the  information  it  was  proved  : 

That  the  by-laws  in  force  on  the  13th  day  of  May,  1903,  in 
the  Wye  Fishery  District  included  the  by-law  under  which  the 
iDformation  was  laid. 

That  the  appellants  John  Clayton  and  Sidney  Thomas  on  the 
13th  day  of  May,  1903,  at  Goodrich  unlawfully  used  a  net  other 
than  a  beating  net — ^namelv,  a  draft  or  seine  net — for  taking 
salmon  in  that  part  of  the  nver  wherein  the  use  of  such  net  was 
prohibited  by  the  by-law. 

On  the  part  of  the  appellants,  the  use  of  the  draft  or  seine 
net  was  admitted,  but  it  was  contended  that  they  were  the 
seryants  of  Charles  Haines,  the  lessee  of  the  Huntsham  Ferry 
and  Salmon  Fishery,  within  which  the  appellants  used  the  net, 
and  that  Charles  Haines  held  a  licence  granted  by  the  Wye 
Board  of  Conservators  to  use  a  draft  net,  for  which  licence  he 
had  paid  5{. ;  that  the  only  net  which  the  new  by-laws  allowed 
in  that  fishery  was  a  beating  net,  which  was  practicaUy  im- 
possible, useless,  and  nnremunerative,  and  that  in  only  allow- 
ing a  beating  net  the  conservators  were  allowing  a  net  which 
would  be  of  no  use  at  any  time  in  a  considerable  part  of  the 
middle  fisheries  of  the  river,  including  the  Huntsham  Fishery, 
and  in  wet  seasons  in  no  part  of  the  middle  fisheries ;  that  the 
by-law  was  in  restraint  oi  trade;  that  the  by-law  was  unfair, 
because  it  injured  the  middle  waters  of  the  river  Wye,  including 
the  Huntsham  Fishery,  for  the  advantage  of  the  owners  of  the 
upper  waters  and  of  the  tidal  waters  of  the  Wye,  thereby  unduly 
favouring  certain  parts  of  the  river  at  the  expense  of  another 
part ;  that  the  by-law  was  unnecessary,  because  it  had  not  been 
proved  that  there  had  been  any  decrease  of  salmon  in  the  river ; 
that  the  by-law  was  unreasonable,  because  to  allow  a  beating 
net,  which  was  practically  of  no  utility,  and  to  prohibit  the  use 
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Clattonand  of  a  draft  net^  the  accastomed  form  of  net  theretofore  ased  in 

▲NOTHBB     f;\^Q  Huntsham  Fisheries,  amounted  to  a  total  prohibition  of  net 

PsiBSB.     fishing  in  a  large  proportion  of  the  middle  fisheries  of  the  river, 

including  the  Huntsham  Salmon  Fisheries ;  that  the  by-law  was 

1908.        invalid  and  contrary  to  law  as  being  tdtra  vires,  having  regard 

Salmon      ^  *^®  *^"®  construction  of  the  Salmon  Fishery  Acts,   1861  to 

Fishery  AoU  1873,  and  particularly  to  sect.  39  of  the  Act  of  1873,  sub-ss.  3, 

*'De8erStion      ^  ^^®  P^^^  ^^  ^^®  respondents  it  was   contended  that  the 

of  nets  "•—    by-law  was  good  and  was  not  ultra  vires y  and  that  the  beating 

36  4"  37  V%et.  net  could  be  used  with   profit  in    the  waters   above   Bigsweir 

c.  71, «.  39  (3).  gyj^gg^  including  the  Huntsham  Fishery;  that  the  Huntsham 

Fishery  extended  only  for  a  short  distance  in  the  river  above 

Bigsweir  Bridge ;  that  the  use  therein  of  a  draft  net  injured  all 

the  fisheries  above  the  Huntsham  Fishery ;  that  by  the  by-law 

the  Huntsham  Fishery  was  improved  for  rod  and  line  fishing; 

that  Charles  Haines  had  renewed  his  lease  of  the   Huntsham 

Fishery  after  the  making  of  the  by-law  and  with  full  knowledge 

of  it ;  that,  having  been  specially  warned  that  the  licence  to  use 

a  draft  net  would  be  of  no  use  to  him,  he  insisted  on  taking  out 

the  licence,  and  that  there  was  no  power  under  the  Acts  to 

refuse  him  the  licence  if  he  demanded  it :  (see  sect.  34  of  the 

Act  of  1865,  sub-sect.  5). 

Upon  the  above  contentions  and  on  the  evidence  produced 
before  the  justices  by  the  parties,  they  found  the  following 
facts :  (a)  That  the  by-law  under  which  the  appellants  were 
convicted  was  a  good  and  valid  by-law,  and  not  ultra  vires  ;  (b) 
that  the  by-law  was  reasonable,  having  been  approved  after  a 
public  inquiry  at  which  all  the  fishing  interests  in  the  river  were 
or  might  have  been  represented ;  (c)  that  the  draft  net  was  used 
contrary  to  the  by-law ;  (d)  that  the  appellants  were  using  the 
net  as  servants  to  Charles  Haines;  [e)  that  they  and  Charles 
Haines  were  not  protected  by  the  licence,  as  he  took  it  out  after 
warning  that  it  was  illegal  to  use  it  in  the  Huntsham  Fishery, 
and  the  licence  was  limited  to  waters  in  which  and  at  the  times 
at  which  he  is  otherwise  entitled  so  to  fish ;  (/)  that  the  Wye 
Fishery  Board  had  no  dispensing  power  and  could  not  issue  a 
valid  licence  to  fish  contrary  to  their  own  by-laws  :  ( Yabbicom 
V.  King,  80  L.  T.  Rep.  159;  (1899)  1  Q.  B.  444). 
They  therefore  convicted  the  appellants. 
The  question  upon  which  the  opinion  of  the  Court  was  desired 
was  whether  the  justices,  upon  the  above  statement  of  facts, 
came  to  a  correct  determination  and  decision  in  point  of  law  in 
holding  that  the  by-law  in  question  was  a  valid  by-law,  and  that 
they  rightly  convicted. 

By  the  Salmon  Fishery  Act,  1873  (36  &  37  Vict.  c.  71),  s.  39 : 

Subject  to  the  proTiBiont  hereinafter  oontained  for  the  confirmation  and  publica- 
tion of  the  bj.lawB,  a  board  of  conservators  may  make  by-laws  for  the  better 
execution  of  the  Salmon  Fishery  Acts,  1861  to  1878,  and  for  the  better  protection, 
preservation  I  and  improvement  of  the  salmon  fisheries  within  their  district^  and  aker 
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tbe  nme  from  lime  to  time  for  all  or  any  of  the  following  purposes — ^that  is  to  Clattok  and 

say :    .    .    .    (8)  To  determine  the  length,  size,  and  description  of  nets  and  the  akothxb 

manner  of  using  the  same  (not  being  fixed  engines)  for  taking  salmon,  provided  9. 

that  no  by-law  made  under  the  authority  of  this  section  shall  limit  the  length  of  a  Piibsb. 

hang  net  or  limit  the  length  of  a  draft  net  so  as  to  be  less  than  200  yards    .    .    .  _ 

(8)  To  prohibit  the  use  of  nets  within  a  certain  district  of  the  mouth  of  any  river,  1908. 

and  of  the  point  of  confluence  of  rivers  in  any  part  of  the  district  (not  being  a  _^ 

fishery)  and  to  erect  and  fix  posts,  buoys,  and  landmarks  to  indicate  such  distances  Sd^mtm 

respectively.  FisMry  Ael» 

And  by  sect.  40 :  IrS^dS^ 

A  board  of  conservators  may  make  any  by-law  to  apply  to  the  whole  or  to  any  «  p^^^j^^J^j^^ 

part  or  parts  of  their  district,  and  to  the  whole  or  any  part  or  parts  of  the  year,  and    ^^  r^ti^* 

may  from  time  to  time  by  any  new  by-law  revoke,  vary,  or  alter,  either  in  whole,  in  g/^  qm  w-^i 
part,  or  as  to  its  application  to  the  whole  or  to  any  part  or  parts  of  the  district  any      71  .  39  (q\ 
by-law  previously  made,  and  may  from  time  to  time  vary  any  by-law  made  in    '      '  '      ^  '' 
respect  of  the  whole  or  any  part  or  parts  of  the  district,  and  may  from  time  to  time 
except  or  exclude  from  the  operation  of  all  or  any  of  the  by-laws  any  part  or  parts 
of  the  district,  or  extend  the  operation  of  any  by-law  made  for  any  part  or  parte  of 
the  district  to  the  whole  or  other  parts  of  the  district. 

By-law  2  of  the  Board  of  Conservators  of  the  Wye  Fishery 
District  provided  that : 

The  length,  size,  and  description  of  nets  and  the  manner  of  using  the  same  (not 
being  fixed  engines)  which  may  be  lawfully  used  for  taking  salmon  in  the  Wye 
Fishery  District  shall  be  as  follows :  (a)  In  that  part  of  the  said  district  which 
inelades  so  much  of  the  river  Wye  as  ues  below  a  line  drawn  across  the  said  river 
Wye  along  the  lower  side  of  the  Bigsweir  Bridge,  together  with  all  tributaries  of  the 
said  river  flowing  into  it  below  such  line,  the  description  of  such  nets  shall  be  draft 
or  seine  nets,  beating  nets  and  lave  nets,  as  hereinafter  determined.  Draft  or  seine 
nets  shall  be  unarmoured  nets  consisting  of  a  single  sheet  or  wall  of  netting  not  more 
than  200  yards  in  length,  measured  along  the  head-rope  when  wet,  and  not  more  than 
8  yards  in  depth,  and  shall  be  used  by  holding  one  end  of  the  net  on  tbe  shore  or 
bank,  and  by  shooting  the  net  from  a  boat  which  shall  start  from  such  shore  or  bank, 
and  return  without  delay  to  such  shore  or  bank  from  which  it  started,  and  then  draw 
in  the  net  on  to  such  shore  or  bank.  Each  draft  or  seine  net  shall  be  fully  drawn  in 
and  landed  at  least  twenty  minutes  before  another  net  is  shot  or  begun  to  be  shot 
within  100  yards  from  any  point  along  the  line  of  shot  of  the  first  net.  Beating 
nets  shall  be  nets  made  with  a  linnet  or  inner  net  armed  on  one  or  both  sides  with 
walling-out  holes  or  armour,  and  shall  not  exceed  40  yards  in  length,  measured  along 
the  hend-rope  when  wet,  and  8  yards  in  depth,  and  shall  be  used  by  extending  the 
same  from  a  point  at  or  near  one  bank  of  the  river  to  another  point  at  or  near  the 
same  bank,  and  by  driving  therein  the  fish  which  may  have  been  thereby  inclosed. 
No  portion  of  any  such  net  shall  be  in  the  water  for  more  than  thirty  minutes  at  one 
time.  Lave  nets  shall  be  nets  suspended  so  as  to  form  a  bag  or  purse  from  a  wooden 
frame  consisting  of  a  pole  or  handstaff  or  handle  with  two  movable  arms,  each  not 
more  than  6ft.  6in.  in  length,  and  having  a  space  of  not  more  than  7ft.  6in.  between 
their  outer  extremities  when  fully  extended ;  each  such  net  shall  be  used  by  one 
person  only,  who  shall  place  or  hold  the  same  in  the  water  and  lift  or  scoop  the  fish 
that  may  be  inclosed  therein.  No  such  net  shall  be  used  by  any  person  within  a 
distance  of  less  than  6  yards  from  any  other  person  using  another  net.  (b)  In  all 
other  parts  of  the  said  district  except  as  aforesaid  and  until  the  1 6th  day  of  August, 
1906,  inclusive  the  description  of  such  nets  shall  be  beating  nets,  as  above  described, 
to  be  used  in  manner  above-mentioned.  Any  person  using  any  net  (not  being  a  fixed 
engine)  of  any  other  length,  siae,  or  description  than  as  above  determined,  or  using  any 
net  (not  being  a  fixed  engine)  in  any  other  manner  than  as  above  determined  and 
described  respectively  shidl  be  liable  for  each  offence  to  a  penalty  not  exceeding  5/. 

By  the  by-laws  the  licence  for  a  draft  or  seine  net  was  5Z.  and 
for  a  beating  net  20Z. 

Robsoriy  K.C.  (/.  Lloyd  with  him)  for  the  appellants. — This 
by-law  is  made  under  the  powers  conferred  on  the  board  of 
conservators  by  sect.  39  (8)  of  the  Salmon  Fishery  Act,  1873, 
which  allows  a  by-law  to  be  made  to  determine  the  length,  8ize> 
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Olatton  awd  and  description  of  nets.     This  by-law  pnrports  to  prohibit  the 

ANOTHXB     Qgg  Qf  a,  particular  kind  of  net  and  is  ultra  vires,  for  the  word 

Pbibbb.      ''  description  "  means  the  characteristicB  of  the  net.     A  by-law 

therefore  made  under  this  power  may  only  authorise  a  net  with 

^^^        a  particular  mesh^  bat  it  cannot  prohibit  a  particular  net.    If 
Sahntm      sub-sect.  3  of  sect.  39  bore  the  interpretation  the  respondent 

FiiheryActt  Contends  there  would  be  no  necessity  for  sub-sect.  8.     The 

—By-law^  by-law  is  also  oppressive,  as  it  compels  a  fisherman  to  pay  20i. 

**^DMcHption  ^^^  *  licence  instead  of  5Z.     If  the  by-law  is  good  it  practically 

of  nett"—    prevents  net  fishing  where  it  applies. 

36  4^  37  Viet       w.  D.  Benson  for  the  respondent.— The  word  ''  description '' 
c.7l,t.39(3).  jjj^g^jjg  "kind,"  and  the  by-law  is  good.     The  board  of  con- 
servators can  forbid  any  particular  kind  of  net  to  be  used  in  a 
particular  part  of  the  fishery.     The  nets  in  the  by-law  are  both 
named  and  described. 
Robaotif  K.C.  in  reply. 

Lord  Alverstone,  C.J. — ^We  are  asked  to  say  that  this  by-law 
made  nnder  sect.  39  of  the  Salmon  Fishery  Act,  1873,  is  ultra 
vires  and  unreasonable ;  but,  as  was  pointed  out  in  Kruse  v. 
Johnson  (78  L.  T.  Rep.  647 ;  (1898)  2  Q.  B.  91)  a  strong  case 
must  be  made  out  to  support  that  contention.  Under  the 
section  the  conservators  have  power  to  make  by-laws  for  deter- 
mining the  length,  size,  and  description  of  nets,  and  by  sect.  40 
they  can  apply  these  by-laws  to  any  part  of  their  district.  In 
this  case  they  have  said  that  below  a  certain  point  certain  nets 
may  be  used,  bat  above  that  point  only  beating  nets  can  be 
used.  Whether  they  have  the  right  to  make  such  a  by-law 
depends  upon  whether  they  can  say  that  a  particular  kind  of  net 
may  not  be  used  as  regards  the  whole  river.  It  is  said  that 
sub-sect.  3  of  sect.  39,  which  enacts  that  the  board  may  make 
by-laws  '^  to  determine  the  length,  size,  and  description  of  nets 
and  the  manner  of  using  the  same,'^  does  not  give  any  such 
power,  and  that  the  conservators,  by  their  by-law,  cannot 
prohibit  the  use  of  a  particular  kind  of  nee,  but  only  the 
length,  size,  or  make  of  such  net.  I  do  not  think  that  the 
word  ''description^^  means  description  of  a  particular  kind 
of  net,  but  I  think  the  conservators  can  prohibit  the  use  of  any 
kind  of  net  altogether.  In  my  opinion  ''  description  '^  means 
kind,  as  comparing  one  kind  with  another.  This  is  borne  out 
by  the  proviso  to  sub-sect.  3,  which  regulates  the  Limitations  of 
hang  nets  and  draft  nets,  and  that  suggests  that  hang  net 
and  draft  net  may  be  descriptions  of  nets  within  the  section. 
I  think  that  if  we  were  to  hold  that  the  conservators  could  not 
prohibit  the  use  of  a  particular  kind  of  net  altogether,  that 
would  be  cutting  down  their  powers  unduly.  It  is  further  said 
that  sub-sect.  3  cannot  give  them  this  power,  because,  by  snb- 
sect.  8^  the  conservators  may  prohibit  the  use  of  nets  altogether 
in  certain  places.  However,  sub-sect.  3  of  sect.  39  and  sect.  40 
give  power  to  the  conservators  to  deal  with  nets  all  over  the 
river,  and  I  think  sub-sect,  3  of  sect.  39  ought  to  be  constraed 
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as  giving  them  power  to  make  this  by-law.      It  is  farther  said  Glutton  and 
that  if  this  by-law  is  upheld  that  will  practically  prohibit  fishing,     amothmb 
because  the  licence  for  a  beating  net  is  four  times  as  mnch  as      pbibsi. 

for  a  draft  net.     A   by-law,  however,   cannot  be  ultra  vires        

becanse  it  allows  a  net  to  be  used,  the  daty  on  which  ia  four        ^^^- 
times  as  much  as  a  net  which  is  forbidden.  Salmon 

Lawbancs,  J.  agreed.  Fuhiry  AcH 

EsNNiDT,  J. — Li  order  to  be  a  good  by-law  it  most  be  shown   "7%^^ 
that  it  was  made  uDder  the  powers  given  by  sect.  39  of  the  ^^  Description 
Salmon  Fishery  Act,  1873.     It  is  said  that  the  word  description    of  mU  "— 
in  sub-sect.  3  of  sect.  39  does  not  allow  the  conservators  to  86  4-  37  Vict. 
prohibit  the  use  of  a  particular  kind  of  net  altogether,  bat  only  ^    * ''      ^  ^ 
allows  them  to  make  a  by-law  with  regard  to  the  characteristics 
of  the  various  nets.      There  is  no  reason,  however,  why  descrip- 
tion should  not   mean  the  generic  description  as  well  as  the 
particular  characteristics  of  nets.     I  think  that  the  by-law  can 
say  that  a  particular  description  of  net  may  not  be  used,  and  it 
may  further  describe  what  a  particular  net  shall  be.     lliere  is 
no  reason  why  the  word  ^'  description ''  should  be  limited  to  the 
description  of  the  characteristics  of  the  net.     A  by-law  under 
sab-sect.  3  of  sect.  39  could,  by  setting  out  the  characteristics 
of    a  net  which  is   forbidden,   prohibit    the   use   of    that  net 
altogether,  and  so  the   by-law  could  forbid  the  use  of  a  net 
described  by  enumerating  its  characteristics,  bat  not  if  it  were 
merely  called  by  its  name.     If  the  arguments  of  the  appellants 
were  sound,  the  by-law  woald  be  good  if  the  net  were  described 
without  naming  it,  but  ultra  vires  if  it  named  it  without  describ- 
ing it.      There   is  no   conflict   between   sub-sects.  3  and  8  of 
sect.  39,  and  they  are  not  inconsistent,  and  I  do  not  see  how  the 
powers  given  under  sub-sect.  8  can  make  a  by-law  under  sub- 
sect.  3  ultra  vires. 

Appeal  dismissed. 
Solicitors  :  Meredith,   Roberts,  and  Mills,  for  E.  L,    Wallis, 
Hereford;  Norris  and  Norris,  for  B.  J.  Owen,  Builth. 
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KING^S  BENCH  DIVISION. 

Monday,  Dec,  21,  1903. 

(Before  Lord  Alvebstonb,  C.J.,  Lawrance  and  Kennedy,  JJ.) 

Ex  parte  Wiles,  (a) 

Rating — Poor  rate — Application  for  distress  warrant — Tender  of 
part  of  rate — Jurisdiction  of  justices  to  issue  distress  warrant 
for  whole  rate — Jurisdiction  to  issue  warrant  of  commitment 
for  whole  rate — Distress  for  Rates  Act,  1849  (12  ^  13  Vict, 
c.  14),  ss.  1,  2. 

Where  upon  a  summons  for  a  distress  warrant  for  a  poor  rate  the 
person  liable  to  pay  the  same  tenders  a  part  of  the  rate  in  Court 
before  the  justices,  the  justices  have,  notwithstanding  such 
tender  in  Court,  jurisdiction  to  issus  a  distress  warrant  for  the 
whole  amount  of  the  rate,  and,  in  default  of  sufficient  distress 
to  satisfy  the  whole  amount,  to  issue  a  warrant  of  commitment 
in  respect  of  the  whole  amount,  notwithstanding  a  subsequent 
tender  of  part. 

Rex  V,  Gillespie  and  others  (ante,  y.  15;  (1904)  1  K,  B.  174) 
explained, 

MOTION  for  a  rule  nisi  for  a  writ  of  certiorari  to  bring  up 
and  quash  an  order  of  committal  whereby  the  applicaut, 
one  Samuel  Wiles,  was  committed  to  prison  for  the  space  of 
twenty-one  days  in  default  of  payment  of  a  certain  poor  rate, 
and  in  default  of  a  sufficient  distress  to  satisfy  the  same ;  and 
also  for  a  writ  of  habeas  corpus  to  bring  up  the  applicant  from 
Wandsworth  Prison,  where  he  was  imprisoned. 

The  affidavit  of  the  applicant  for  the  rules — Samuel  Wiles,  a 
tailor  and  outfitter  residing  at  New  Maiden,  Surrey — set  out  the 
following  facts  upon  which  the  application  was  made : — 

A  poor  rate  of  35^.  was  duly  made  upon  the  appellant,  and 
demanded  of  him.  On  the  ground  of  religious  conviction  he 
refused  to  pay  that  part  of  the  poor  rate — namely,  bs, — which 
would  be  appropriated  to  sectarian  religious  instruction  under 
the  Education  Act,  1903.  On  three  distinct  occasions  he  had 
tendered  the  whole  of  the  rate,  except  the  hs,,  which,  as  he 
believed,  represented  the  education  rate,  and  when  the  demand 
note  was  delivered  he  tendered  30«.  (being  the  whole  amount, 
less  the  5^.)   to  the  rate  collector  in  cash,  and  this  tender  was 

(a)  Beported  by  W.  W.  Obb,  Esq.,  Barrister-at-Lav . 
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refused,  and  he  said  that  there  were  more  than  safficient  goods     ^«  p^^^^ 
of  his  lit  his  honse  to  answer  the  rate  and  costs.  Wiles. 

On  the  22nd  day  of  September^  1903^  he  appeared  before  the       1903 
justices  at  Kingston-on-Thames  to  answer  a  summons  for  non-        — 
payment  of  the  rate,  together  with  Ss.  6d.  for  costs.     He  then  •^'"**c«o/t/i«^ 
told  the  justices  that  he  was  willing  to  pay  the  rate,  except  the     diction^  " 
5^.^  which  he  declined  to  pay^  as  it  represented  that  part  of  the    Distrest  for  . 
rate  which  would  be  applied  to  sectarian  religious  teaching.    He    ^2?J*?'**T 
had  the  30«.  in  his  hand  and  tendered  the  same  in  Court,  but       ^  ^*  rate— 
this  tender  was  refused,  and  the  justices  issued  a  distress  warrant    Distmafor 
for  the  whole  amount  and  costs.  whole  rau-— 

The  warrant  oflBcer  called  several  times  subsequent  to  this  and  commiim^t 
asked   him  to  pay  the  rate.     He  told  the  officer  that  he  was  ^matresa  for 
willins:  to  pay  what  he  had  already  offered,  and  that   if  the    ^^^tea  Act, 
officer  was  not  satisfied  with  that  he  must  levy  for  the  amount.    ^•T'c  iV 
The  officer  looked  round  the  premises,  and  the  applicant  informed      ,,.'1^*  2.  * 
him  that  he  could  take  certain  articles  which  he  pointed  out, 
and  which  he  valued  at  about  lOZ. 

When  the  bailiffs  went  to  distrain,  the  applicant  again 
tendered  the  30s.,  which  they  refused ;  and  in  their  return  to 
the  distress  warrant  they  reported  to  the  justices  that  there  was 
no  sufficient  distress  to  satisfy  the  whole  amount  of  the  rate  and 
costs. 

An  application  was  then  made  to  the  justices  under  the 
Distress  for  Rates  Act,  1849  (12  &  13  Vict.  c.  14),  s.  2,  alleging 
that  the  applicant  had  not  paid  the  rate  or  any  part  thereof,  and 
had  refused  so  to  do,  and  the  justices  thereupon  made  an  order 
of  commitment  whereby  the  applicant  was  to  be  committed  to 
prison  for  the  space  of  twenty-one  days,  unless  the  above  sum 
and  all  costs  and  charges  should  be  sooner  paid. 

Under  this  warrant  of  commitment  the  applicant  was  arrested 
on  the  17th  day  of  December,  and  was  conveyed  to  Wandsworth 
Prison,  and  he  was  still  in  prison  at  the  date  of  this  application. 

There  was  no  question  that  there  was  ample  distress  for  the 
5«.,  though  there  was  a  question  as  to  whether  there  was  suffi- 
cient distress  for  the  whole  35*. 

J.  A.  Compston  for  the  applicant. — The  present  motion  is  for 
a  writ  of  certiorari  to  test  the  legality  of  the  action  of  the 
justices  in  issuing  a  committal  warrant  by  which  the  applicant 
was  sent  to  prison  for  twenty-one  days  for  nonpayment  of  the 
poor  rate  of  35s.,  he  having  tendered  30*.,  part  thereof,  on 
several  occasions  prior  to  the  issue  of  the  committal  warrant, 
including  a  tender  to  the  justices  in  Court  when  the  distress 
warrant  was  issued.  The  justices  had  no  jurisdiction  to  issue 
the  distress  warrant  for  the  whole  amount  of  the  rate.  The 
justices  are  only  empowered  to  issue  a  warrant  of  distress  for 
the  whole  amount  if  the  whole  rate  is  in  arrear  and  is  unpaid, 
and  there  has  been  a  refusal  to  pay  any  part  thereof.  Here  the 
applicant  tendered  the  greater  part  of  the  rate  in  cash  before 
the  justices  in  Court,  and  it  is  in  evidence  that  the  applicant 
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Ex  parte     had  safficient  goods  on  his  premises  to  meet  the  distress^  and 
^J^'      unquestionably  to  meet  the  distress  after  taking  into  account 
1908.        ^^3  30^-  tendered.     According  to  the  recent  decision  of  this 
- —        Court  in  Bex  v.  Oillesjyie  and  others  {ante,  p.  15 ;   (1904)  1  K.  B. 
JusHeeof  the  174)^  the  justices  ought  not  to  have  issued  a  distress  warrant  for 
^^^diction^  ^^^  whole  amount  of  the  rate,  but  ought  to  have  issued  it  for  the 
Distreetfor  balance  only.     But  even  if  the  justices  were  right  in  issuing  the 
poor  rate—    distress  warrant  for  the  full  amount,  they  were  not  instified  in 
part  of  rate—  ^^^^^^g  ^^^  warrant  of  commitment  for  the  full  amount.     The 
Diatreaefor   warrant  of  commitment  is  therefore  bad.     The  applicant  is  also 
whole  rate—  entitled  to  a  writ  of  habeas  corpiis.     If  the  rules  are  granted^ 
wmmiim^  they  ought  to  be  made  returnable  before  the  Vacation  judge. 
-Distreee  for      Lord  Alvebstonb^  C.J. — ^We  are  clearly  of  opinion  that  there 
Ratee  Act,    ought  to  be  no  rule  in  this  case.     The  present  application  has  no 
^^VicT^^u^^  doubt  arisen  from  a  misunderstanding  of  the  decision  of  this 
M.  1, 2. '    Court  in  the  recent  case  of  Bex  v.  Oillespie  and  others  {ttbi  sup,). 
In  that  case  a  part  of  the  rate  had  been  tendered  in  Court  before 
the  magistrate^  and  this  Court  held  that  the  -magistrate  had  a 
discretion  to  issue  the  distress  warrant  for  the  balance  only^  and 
that  where  a  part  of  the  rate  had  been  tendered  before  him  in 
Court  this  Court  could  not  by  mandamiLS  compel  him  to  issae  a 
distress  warrant  for  the  whole  amount.     In  this  case  the  magis- 
trates had  issued^  first,  a  distress  warrant  for  the  full  amount 
and  then  a  commitment  order  for  the  full  amount^  and  in  so  doing 
they  had  acted  within  their  jurisdiction  and  within  their  rights. 
We   are   now   asked  to   say   that,   because  the   applicant  had 
tendered  part  of  the  rate  in  Court  before  the  magistrates,  the 
magistrates  had  no  jurisdiction  to  issue  a  warrant  for  the  full 
amount.     We  think  that  is  not  so,  and  that  the  magistrates  had 
jurisdiction  to  issue  the  distress  warrant  for  the  whole  amoont. 
We  are  of  opinion  that  the  magistrates  had  jurisdiction  to  do 
what  they  did,  and  that  there  should  be  no  rule. 
Lawbance  and  Kbnnebt,  JJ.  concurred. 

Bule  refused. 
Solicitors  for  the  applicant,  0.  and  E.  Woodroffe. 
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KING'S  BENCH  DIVISION. 

Friday,  February  5,  1904. 

(Before  Lord  Alvbbstonk  C.  J.,  Wills  and  Kennedy,  JJ.) 

Bago  (app.)  V.  CoLQUHOUN  (resp.).  (a) 

Justice   of  the  peace — Practice — Justices   divided  in  opinion — 
Adjournment — Case  reheard  by  further  justices —  Jurisdiction. 

An  information  having  been  heard  before  two  justices  they  retired 

to  consider  their  decision. 
Upon  their  return  to  Court  they  annotinced  that  they  were  divided 

in  opinion,  and  they  decided  to  adjourn  the  hearing  to  a  future 

day  to  be  heard  before  themselves  and  other  justices. 
Held,  that  the  intimation  that  they  were  divided  in  opinion  did 

not  preclude  the  justices  from  adjourning  the  hearing  of  the 

information. 

f^ASE  stated  by  five  justices  on  an  information  preferred  by 
^^  the  respondent  against  the  appellant  under  the  Licensing 
Acts,  1872-74,  for  selling  and  exposing  for  sale  intoxicating 
liquor  during  the  time  that  the  premises  were  directed  to  be 
closed. 

The  information  first  came  on  for  hearing  on  Tuesday,  the 
18th  day  of  August,  1903,  before  two  of  the  before-mentioned 
five  justices,  and,  after  hearing  the  whole  of  the  evidence  in 
examination  and  cross-examination  then  adduced  on  behalf  of 
the  respondent  and  appellant  respectively,  the  two  justices 
retired  to  consider  their  decision,  and  upon  their  return  they 
announced  in  open  court  that  they  were  divided  in  opinion. 
Whereupon  the  solicitor  appearing  for  the  appellant  asked  that 
the  information  should  be  dismissed,  but  the  two  justices  decided 
that  a  more  satisfactory  decision  could  only  be  arrived  at  upon 
rehearing  with  other  of  their  fellow- justices,  and  they  agreed 
to  adjourn  the  information  to  a  future  day,  when  they  and  other 
justices  on  the  rota  for  that  day  would  be  convened  to  rehear  the 
information. 

In  reply  to  the  solicitor  for  the  appellant,  who  asked  whether 
they  were  unanimous  in  agreeing  to  the  adjournment,  they  stated 
that  they  were. 

The  information  again  came  on  for  hearing  on  Tuesday,  the 
15th  day  of  September,  1903,  when  the  two  justices  who  had 

(a)  Reported  by  Yf,  Da  B.  Hsbbekt,  Esq.,  Barrister* at-Law. 
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Baoq       preyiouslj  heard  the  information  and  failed  to  arrive  at  a  satis- 
^*  factory  decision  and  three  other  justices  who  were  on  the  rota 

'  for  that  day  were  present,  and  the  information  was  heard  and 

1904.        determined,  and  the  appellant  was  convicted  of  the  offence. 

J  .  When  the   information   was  called   on  for  hearing   on   the 

peace—    ^  ^^^^  day  of  September,  coansel  who  appeared  for  the  appellants 

Practice—    objected  to  the  jurisdiction  of  the  justices  then  present  to  rehear 

Division  of    ^}^q  information,  as  it  had  been  heard  and  determined  by  the 

Adoourmnent  ^^^  justices  on  the  18th  day  of  August  last,  and  that,  as  the 

—Rehearing,   two  justices   could   not   agree,  and  as   the   information  was  a 

criminal    information  upon  which  the  defendant   and   present 

appellant  could  have  been  fined  on  conviction  and  in  default  of 

distress  could  have  been  imprisoned,  they  could  not  or  should 

not  have   adjourned    the   information,   bat   should  then  have 

dismissed  it,  and  he  cited  in    support  of   this  contention  the 

following  cases  :  Reg.  v.  Ashplant  (52  J.  P.  474)  and  Kinnis  v. 

Graves  (78  L.  T.  Rep.  502). 

The  solicitor  who  appeared  for  the  appellant  replied  on  the 
point  of  law,  and  contended  that,  although  it  was  a  criminal 
information,  it  was  competent  for  the  two  justices  who  were 
divided  in  opinion  to  adjourn  the  hearing  to  a  future  date,  when 
the  information  could  be  reheard  by  them  and  any  other  justices 
then  present,  and  that  no  decision  or  determination  was  come  to 
by  the  two  justices  when  they  agreed  to  adjourn  the  informa- 
tion, and  in  support  of  his  contention  he  cited  the  following 
cases :  Reg.  v.  Ashplant  (52  J.  P.  474)  and  Ex  parte  Evans  (58 
J.  P.  260). 

The  five  justices  determined  that  they  had  power  to  rehear 
the  information,  and  counsel  who  appeared  for  the  appellant 
thereupon  asked  them  to  state  a  case  and  adjourn  further 
proceedings  sine  die  until  such  case  was  disposed  of,  but  they 
refused  to  do  so  and  determined  to  hear  the  evidence,  where- 
upon counsel  who  appeared  for  the  appellant,  not  consenting  to 
the  exercise  of  their  jurisdiction,  retired  from  the  case,  and  the 
respondent  called  and  examined  one  witness,  who  was  not  cross- 
examined  by  the  appellant^s  counsel,  and  the  justices  convicted 
the  appellant  as  before-mentioned. 

After  the  appellant  had  been  convicted,  counsel  for  the 
appellant  again  applied  to  the  justices  to  state  a  case,  which 
they  agreed  to  do. 

The  justices  were  of  opinion  that  although  the  information 
was  a  criminal  one,  punishable  after  conviction  by  fine  or 
imprisonment,  they  had  a  right  to  rehear  the  information ;  that 
the  two  justices  who  had  previously  heard  it  had  not  deter- 
mined the  matter  of  the  information,  but  had  agreed  to  adjourn 
the  same  for  rehearing  before  themselves  and  others  of  their 
brother  justices  so  that  a  more  satisfactory  determination  could 
be  arrived  at ;  and  that,  as  the  evidence  given  on  behalf  of  the 
respondent  was  not  disputed,  they  decided  that  the  appellant 
was  guilty  of  the  offence  with  which  he  was  charged^  and  so 
they  convicted  him  accordingly. 
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8.  T.  Evans,  K.O.  {Ivor  Bowen  with  him)  for  the  appellant. —       Baog 
The  powers  of  justices  to  adjourn  are  contained  in  sect.  16  of  the  ^      *• 
Summary  Jurisdiction  Act,  1848   (11  &^12  Vict.  c.  43),  which    ^''^^"^^^' 
says  that  "  before  or  during  such  hearing  of  any  such  information        1904. 
or  complaint  it  shall  be  lawful'^  to  adjourn  the  hearing  of  the        — ' 
same,   and  the  same  powers   are   conferred    upon   a  Court   of   '*'^^^_ 
summary  jurisdiction,  when  not  a  petty  sessional  Court,  by  sect.    Practice— 
20  (11)  of  the  Summary  Jurisdiction  Act,  1879   (42  &  43  Vict.    DivUion^f 
c.  49).      This  adjournment  was  not   "before  or   during   such  A^^^nment 
hearing,^'  but  after  the  hearing.     Whore  justices   are  divided  ^BeheaHng. 
equally,  the  summons  ought  to  be  dismissed.     He  referred  to 
Reg.   V.   Ashplant    (52  J.   P.    474) ;    Ex  parte  Morgan   Evans 
(8  Times  L.   Rep.  641;  on  appeal,  70  L.  T.  Rep.  45;  (1894) 
A.  C.  16).      [Kennedy,  J.  referred  to  Jones  v.    Williams  (36 
L.  T.  Rep.  559)  and  Lord  Alverstonb,  C.J.  to  Kinnis  v.  Graves 
(78L.  T.  Rep.  502).] 

Avorr/y  K.C.  {Leiois  M.  Richards  with  him)  for  the  respondent. 

Lord  Alverstone,  C.J. — In  this  case  no  question  of  maTidamus 
to  rehear  arises.  I  have  no  doubt  that  the  words  "  before  or 
during  such  hearing  ^'  include  what  in  the  ordinary  proceedings 
of  the  Court  would  take  place  before  a  final  decision  was  given. 
It  would  be  lamentable  if,  when  justices  announced  that  they 
were  divided  in  opinion,  that  would  be  such  a  termination  of  the 
hearing  that  they  could  not  deal  any  further  with  the  case.  An 
intimation  that  they  were  divided  in  opinion  would  not  preclude 
them  from  adjourning  the  case  any  time  before  their  decision  was 
drawn  up. 

Wills,  J. — I  adhere  to  the  opinion  that  I  expressed  in  Kinnis 
V.  Crraue^  (78  L.  T.  Rep.  503)  where,  the  Bench  being  equally 
divided,  the  justices  on  the  advice  of  their  clerk,  dismissed  the 
information.  I  there  said:  *'I  cannot  help  saying,  however, 
that  in  my  opinion  such  a  course  was  not  quite  wise.  What 
would  have  been  done,  had  the  case  been  before  the  High  Court, 
would  have  been  to  adjourn  the  summons  and  reconstitute  the 
Court  so  as  to  obtain  a  decision  which  would  be  the  decision  of 
a  majority — an  effective  decision  .^^  It  is  quite  clear  that  the 
power  of  the  justices  to  adjourn  the  matter  was  not  taken  away 
by  the  words  '^.  during  such  hearing." 

Kennedy,  J.  agreed. 

Appeal  disndssed. 

Solicitors :  Riddell  and  Co.,  for  Viner,  Leeder  and  Morris, 
Swansea;  Helder,  Roberts,  and  Co,,  for  Laurence  Richards, 
Swansea. 
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KING'S  BENCH  DIVISION. 

Friday,  Febmarg  5,  1904. 

(Before  Lord  Alvbebtonb,  0. J.,  Wills  and  Kennedy,  JJ.) 

Hennen  (app.)  V.  Long  (resp.).  (a) 

Sale  of  Foed  and  Drugs  Acts — Adulteration — Milk — Warranty 
— Addition  of  preservative  by  purchaser — Sale  of  Food  and 
Drugs  Act,  1875  (38  ^  39  Vict.  c.  63),  ss.  6,  25. 

A  purchaser  of  milk  with  a  written  warranty,  who  has  added  a 
preservative  to  such  milk,  cannot  rely  upon  sect,  2b  of  the  Sale 
of  Food  and  Drugs  Act,  1875,  even  although  the  addition  of 
such  preservative  is  not  complained  of  as  an  adulteration. 

CASE  stated  on  an  information  preferred  by  the  appellant 
against  the  respondent  under  sect.  6  of  the  Sale  of  Food 
and  Drags  Act,  1875. 

Upon  the  hearing  of  the  information  the  following  facts  were 
admitted  or  proved  in  evidence  before  the  justices  : — 

On  the  10th  day  of  June,  1903,  the  appellant  purchased  one 
pint  of  new  milk,  for  which  he  paid  2d.,  from  the  respondent. 

The  appellant  then  divided  the  milk  in  accordance  with  the 
Act,  and  one  part  he  took  to  the  public  analyst,  whose  certificate 
shewed  that  the  sample  was  deficient  in  fat  to  the  extent  of  3  per 
cent.,  and  contained  added  water  to  the  amount  of  5*2  per  cent, 
at  least,  and  that  the  sample  contained  boric  acid  as  a 
preservative. 

On  the  9th  day  of  July,  1903,  the  appellant  received  from 
the  respondent's  solicitors  a  written  notice  that  on  the  hearing 
of  the  information  the  respondent  would  rely  on  the  defence  that 
the  respondent  purchased  the  milk  in  question  as  the  same  in 
substance  and  quality  as  that  demanded  of  him  by  the  appellant, 
and  with  the  written  warranty — namely,  that  it  was  new  milk 
unadulterated  and  with  all  its  cream — to  that  effect,  and  that  he 
had  no  reason  to  believe  at  the  time  he  sold  the  milk  that  it  was 
otherwise,  and  that  he  sold  the  milk  in  the  same  state  as  he 
purchased  it.  The  notice  also  gave  the  name  of  the  person  from 
whom  the  respondent  received  the  milk. 

The  respondent  gave  evidence,  and  he  admitted  that  he  had 
put  into  the  milk  in  question  an  ounce  of  milk  preservative  to 
each  ten  gallons  of  milk.  He  stated  that,  although  by  the 
directions  on  the  packet  in  which  the  milk  preservative  so  used 

(a)  Beported  by  W.  D£  B.  Hebbsbt,  Esq.,  Barrister-at-Law. 
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by   him   as   aforesaid    was    contained    it    appeared    that    the     Hxnnin 
preservative  shoald  be  dissolved  in  water  before  being  put  into       _  ^' 

milk,  he  had  not  followed  the  directions,  bnt  had  put  the  same * 

into  the  milk  in  a  dry  condition  without  dissolving  the  same.  1904. 
The  respondent  stated  that  he  had  not  discovered  that  the  ~~ 
preservative  left  any  sediment.  ^and  Drugs 

It  was  proved  by  the  borough  analyst  on  behalf  of  the  appel-  Acts-Aduite- 
lane  that  dry  boric  acid  would  dissolve  in  milk  but  slowly,  and  rati(m—Miik 
would  very  likely  leave  a  sediment,but  that  there  was  no  sediment   ~^dii\mf^of 
in  the  sample  of  milk  in  question  and  which  he  analysed.  preservative 

The  respondent  contended  that  the  agreement  was  a  warranty,  ^  purchaser 
and  was  a  complete  defence  under  sect.  25  of  the  Sale  of  Food     y^^^  f  ^g 
and  Drugs  Act,  1875.  H  'e^s. ' 

The  appellant  contended  that  sect.  25  of  the  Act  of  1875 
required  the  respondent,  relying  on  the  agreement  as  a  warranty, 
to  prove  also  that  he  had  no  reason  to  believe  at  the  time  he  sold 
it  ihat  the  milk  was  other  than  of  the  nature,  substance,  and 
quality  demanded  by  the  appellant,  and  that  he  sold  it  in  the 
same  state  as  when  he  purchased  it ;  that  by  the  respondent's 
own  admission  the  milk  in  question  was  not  in  the  same  state  as 
when  he  purchased  it,  by  reason  of  his  having  added  matter 
thereto  as  aforesaid ;  and  that  the  warranty  was  therefore  not 
an  answer  to  the  charge,  and  the  respondent  was  not  entitled  to 
be  discharged  from  the  prosecution. 

The  justices,  being  equally  divided  as  to  whether  the  warranty 
constituted  under  the  circumstances  a  defence  entitling  the 
respondent  to  be  discharged  from  the  prosecution,  dismissed  the 
information. 

8.  H.  Emanuel  for  the  appellant. 

The  respondent  did  not  appear. 

Lord  Alvebstonk,  C.J. — This  case  must  go  back  to  the  justices. 
It  was  said  that  the  warranty  was  a  defence,  as  only  boric  ^cid 
was  added,  and  the  milk  was  sold  in  the  same  state  as  when  it 
was  purchased,  because  the  boric  acid  had  nothing  to  do  with  the 
adulteration  alleged.  When,  however,  one  looks  at  sect.  25  of 
the  Sale  of  Food  and  Drugs  Act,  1875,  it  is  not  the  written 
warranty  only  that  affords  a  defence,  but  the  defendant  must 
show  the  other  matters  required  by  the  section.  When  it  was 
found  that  the  respondent  had  put  in  boric  acid^  the  case  to  be 
tried  was  not  under  sect.  25,  but  under  the  protective  words  of 
sect.  6.  The  milk  here  was  not  sold  in  the  same  state  as  the 
respondent  purchased  it^  and  the  justices  ought  not  to  have  held 
that  the  warranty  was  a  defence. 

Wills,  J. — I  am  of  the  same  opinion,  and  I  only  desire  to  add 
a  few  words.  Sect.  25  of  the  Act  is  plain  that  the  article  must 
be  sold  in  the  same  state  as  wben  the  defendant  purchased  it, 
and  no  question  can  be  raised  as  to  whether  or  not  the  substance 
or  matter  added  did  any  harm  or  not.  If  the  warranty  is  going 
to  be  relied  on^  the  defendant  must  show  that  what  was  sold  was 
exactly  what  was  purchased. 

voj,.  xi;,  a  R 


610  CRIMINAL   LAW    CASES. 

HiNNiw  Kennedt,  J. — I  think  the  section  is  qaite  clear,  and  I  do  not 

^  ^'  see  how  there  is  any  doabt  abont  the  matter.     In  order  that  a 

'       defendant  may  be  discharged  from  the  prosecntion,  he  mast 

1904.        prove  that  he  purchased  the  article  in  question  as  the  same  in 
^~r„    ,  nature,  substance,  and  quality  as  that  demanded  of  him  by  the 
wnd  Drugs    prosecutor  and  with  a  written  warranty  to  that  effect ;  that  he 
AcU^Adulie-  had  no  reason  to  believe  at  the  time  when  he  sold  it  that  it  was 
'raii^-—M\Lk  otherwise ;  and  that  he  sold  it  in  the  same  state  as  when  he 
^A^ion  o/  purchased  it.     If  a  man  adds  boric  acid  to  milk  after  he  has 
^eservative  received  it,  how  can  he  sell  it  in  the  same  state  as  when  he  pnr- 
6y  pwrchoier  chased  it  when  he  sells  milk  plus  acid  ? 
V^.ttt  Appeal  allowed. 

M.  6,25/         Solicitors:  Prior,  Church,  and  Adams,  for  R.  B.  LirUhome, 
Southampton. 
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Thursday,  February  4,  1904. 

(Before  Lord  Alvsbstonb,  C.J.,  Wills  and  E[bmnbdt,  JJ.) 

STBiCKLANn  (app.)  V.  Whittakbb  (resp.).  (a) 

Lid&nsing  Acts — Sale  of  beer — Sale  at  unlicensed  place — Canvasser 
employed  to  take  orders  at  customers'  houses — Duty  of  canvasser 
to  transmit  orders — Acceptance  of  orders  and  appropriation  ai 
licensed  premises — Executory  contract  of  sale  at  customer's 
house— Licensing  Act  1872  (35  ^  36  Vict.  c.  94),  s.  3. 

The  appellant,  a  brewer  who  was  licensed  for  the  sale  by  retail  of 
liqv^ors  at  his  licensed  premises,  employed  one  C.  to  obtain 
orders  for  the  appellant's  beer  from  persons  in  a  certain  district^ 
and  subsequently  to  deliver  the  beer  so  ordered  ai  the  houses  of 
the  persons  ordering  the  same.  In  obtaining  the  orders  and 
delivering  the  beer,  0.  was  required  to  observe  certain  rules  to 
the  effect  that  no  beer  was  to  be  delivered  unless  the  same  had 
been  previously  ordered  and  the  order  had  been  entered  in  an 
order-book  and  sent  to  the  licensed  premises  the  day  before  the 
order  was  to  be  executed,  and  no  money  was  to  be  taken  for  the 
beer  by  the  person  taking  the  order  until  the  goods  were  delivered. 

(fi)  Reported  b^  W.  W,  0|ib,  i!9q.,  3arri(rter-a^L|bw* 
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These  rules  were  not  known  by,  or  comviunicated  to,  customers.  Strickland 
Postcards  were  also  given  to  C.  for  the  use  of  customers  upon  ^^ 

which  they  could  send  their  orders  ;  but  these  were  not  always         

given  to  persons  on  whom  he  called.     In  accordance   with  his       1904. 
usual  course  of  business,  C.  called  at  a  customer's  hou^e  and    .    "T"  . 
received  an  order  for  ajar  of  beer.     He  entered  the  order  in  his     ^^!^aleoff  * 
order-book,  which  on  the  next  day  was  sent  on  to  the  appellant    premises— 
at  his  licensed  premises,  where  the  order  was  accepted  and  the   Canvasser^ 
jar  was  appropriated  to  the  customer  at  the  licensed  premises,  Jtcu^om^* 
The  jar  wa^  placed  on  the  appellant's  cart  and  was  delivered  to   premises— 
the  customer  at  his  house,  where  it  was  paid  for  on  delivery.  Acceptance 

Held,  that  what  took  place  at  the  customers  house  was  merely  the   ^iJl^^al 
taking  of  an  order  to  be  forwarded  on  to  the  licensed  premises,      licensed 
to  be  there  dealt  with  by  the  appellant,  and  that,  therefore,  there    premises— 
was  no  evidence  of  any  contract,  whether  executory  or  otherwise,    '®»««'*'^ 
for  the  sale  of  the  beer  made  at  the  customei'^s  house,  and  thai  35  ^  35  yict, 
the  appellant    could   not   be  convicted   under  sect.    3    of  the     c.  94,  s.  3. 
Licensing  Act,    1872,  of  selling  the  beer  at  a  place  where  he 
was  not  authorised  to  do  so  by  his  licence, 

CASE  stated  by  the  Quarter  Sessions  for  the  County  of 
Lancaster^  held  at  Preston  on  the  9th  day  of  April,  1903, 
on  an  appeal  to  the  Quarter  Sessions  against  a  conviction  by  the 
justices  of  the  Petty  Sessional  Division  of  Blackburn  Lower, 
whereby  the  appellant  (Strickland)  was  convicted  of  unlawfully 
selling  intoxicating  liquor  by  retail,  on  the  7th  day  of  November, 
1902,  at  No.  4,  Walmsley-street,  Kishton,  where  he  was  not  then 
authorised  by  his  licence  to  do  so,  contrary  to  the  provisions  of 
sect.  3  of  the  Licensing  Act,  1872,  he  then  being  licensed  to  sell 
beer  by  retail '  at  his  house  and  premises  at  Pendle-street, 
Nelson. 

The  Court  of  Quarter  Sessions  dismissed  the  appeal,  subject 
to  this  case. 

The  appellant  was  a  brewer,  who  at  the  time  in  question  held, 
amongst  other  licences,  a  licence  pursuant  to  sect.  1  of  the 
Revenue  Act,  1868  (2G  &  27  Vict.  c.  33),  and  the  Acts  amending 
the  same,  for  the  sale  by  retail  at  his  house  and  premises  situate 
at  Pendle-street,  Nelson,  in  the  county  of  Lancaster,  of  beer  to 
be  consumed  off  the  house  and  premises.  He  was  not  licensed 
for  the  sale  of  beer  at  Bishton. 

The  appellant  had  in  his  employment  one  John  Cooper,  whose 
business  it  was  to  obtain  orders  for  beer  and  other  liquors  of 
the  appellant  from  persons  residing  at  Rishton  amongst  other 
places,  and  subsequently  to  deliver  to  such  persons  at  their 
honses  the  beer  and  liquors  so  ordered. 

In  obtaining  the  orders  and  delivering  the  beer  and  other 
liqaors  Cooper  was  required  by  the  appellant  to  observe  the 
following  rules: 

(1)  No  oftrter  or  otber  perton  in  the  employ  of  Mr.  John  Strickland,  of  Nel«on 
(maltster,  wine  and  spirit  dealer  and  common  brewer),  ehall  deliver  beer  or  stout, 

R  R  2 
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STBICKLA.ND  wiseB  OT  Bpirits,  either  in  bottlee,  oaeki,  or  otherwise,  in  any  qnaatity  to  any  person 

V.  or  persons  unless  the  same  has  been  preyionsly  ordered  and  the  oomot  name  and 

Whittakbr.  fnll  postal  address  of  the  person  by  whom  they  are  ordered  are  first  handed  in  to 

— —         the  office  (except  snoh  beer  or  stont,  wines  or  spirits,  are  pnrchased  and  deliyersd  to 

1904.         the  person  ordering  the  same  at  the  shop  or  stores  of  Mr.  John  Sfnokland).    Any 

person  infringing  this  role  will  be  instantly  dismissed.     (2)  No  money  mnst  be 

Licensing  Acts  receiyed  by  any  carter  or  other  person  taking  or  reoeiying  orders  (except  at  tbe 
— Sale  off     shop  or  stores)  nntU  the  goods  ordered  have  bean  deliyered.    (3)  The  fall  name  and 
premises  —      postal  address  of  all  persons  ordering  mast  be  entered  in  the  books  provided  for 
Canvasser—    that  purpose  and  aent  in  to  the  office  the  day  before  the  ordera  are  to  be  deliyersd. 
Orders  taken 

premises—  The  existence  of  the  roles  and  their  purport  and  effect 
Acceptance  were  not  communicated  to  or  known  by  John  Plant  hereinafker 
and  appro,  mentioned,  or  any  other  castomer ;  nor  was  any  limitation  of 
^^Ucensed  Cooper's  authority  to  make  sales  of  or  to  take  orders  for  beer  or 
premises—  stout  on  behalf  of  the  appellant  communicated  to  or  known  bj 
Executory  John  Plant  or  any  other  customer,  the  general  course  of  dealing 
35°?  gg'^P^^  being  that  when  Cooper  accepted  orders  from  customers  they 
c.  94,  s.  3.     expected  them  to  be  and  they  were  iu  fact  executed. 

The  appellant  supplied  to  Cooper  certain  postcards  for  the  use 
of  customers,  containing  a  price  list,  a  notice  that  travellers 
would  wait  upon  them,  that  orders  by  post  would  receive  ])rompc 
nttention,  a  place  for  particulars  of  orders,  and  a  space  for  the 
name  and  address  of  the  persons  giving  such  orders.  Cooper 
occasionally,  but  not  invariably,  took  out  such  postcards  and 
gave  them  to  persons  on  whom  he  called  for  orders. 

Previously  to  the  5th  day  of  November,  1902,  one  John  Plant, 
of  No.  4,  Walmsley-street,  Bishton,  had  from  time  to  time  ordered 
certain  stout  from  the  appellant  by  letter  addressed  to  the 
appellant  at  his  licensed  premises  at  Nelson,  and  on  one  occasion 
by  an  order  given  to  Cooper  verbally.  On  the  5th  day  of 
November,  1902,  Cooper  called  on  Plant  at  his  honse  and 
obtained  from  him  there  an  order  for  a  two-gallon  jar  of  stout 
for  the  price  of  2«.  4d.  Cooper  thereupon  entered  that  order  in 
his  order-book,  and  on  the  following  day  he  posted  to  the 
appellant  such  order-book,  together  with  ii  summary  which  he 
made  out  of  all  the  orders  obtained  by  him  in  the  Rishton 
district,  including  that  of  John  Plant.  He  also  posted  to  the 
appellant  a  number  of  gummed  labels  containing  the  names  of 
the  persons  who  had  given  the  orders.  Those  labels  were  to  be 
affixed  to  the  vessels  in  which  the  goods  ordered  were  to  be 
delivered. 

At  the  time  when  the  order  was  given  Cooper  handed  to 
Plant  a  postcard,  but  did  not  inform  him  that  it  was  to  be  used 
as  hereinbefore  mentioned  or  otherwise,  and  it  was  not  used,  but 
was  destroyed  by  his  wife  within  a  short  time  afterwards. 

On  receipt  by  the  appellant  at  his  licensed  premises  of  the 
order-book,  summary,  and  labels  ou  the  7th  day  of  November, 
1902,  his  servants  at  his  licensed  premises  selected  and 
appropriated  a  two-gallon  jar  belonging  to  the  appellant,  filled 
with  stout,  in  fulfilment  of  Plant^s  order,  and  affixed  theroto  a 
label  bearing  Plant^s  name. 
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The  two*galIon  jar,  together  with  other  vessels  filled  pursuant  Strickland 
to  other  orders,  was  thereupon  placed  on  a  cnrt  of  the  appellant  ^ 

to  be  delivered  in  the  Bishton  district  to  John  Plant  and  the        

appellant^s  other  customers  by  Cooper  and  one  Bojle,  a  carter  of        1004 
the  appellant,  and  only  liquors  in  accordance  with  such  order-        ~ 
book  and  summary  were  placed  on  the  cart,  all  being  labelled    ^—g^leoff  * 
with  the  names  of  the  respective  customers.  vremises— 

Cooper  and  Boyle  did  not  deliver  to  Plant  the  stout  as  ordered  Canvasser— 
by  bim,  but  they  delivered  to  him  a  two-gallon  jar  of  strong  ale,  ^^  cushmer^ 
of  which  the  price  was  2s.  8d.,  and  which   had  affixed  to  it  a    premises— 
label  bearing  the  name  Lancaster,  a  customer  of  tho  appellant,    ^c-rsptance 
who  had  on  the  5th  day  of  November  given  to  Cooper  an  order    ^^^J'^^^'^l 
for  such  a  jar  of  strong  ale.     Plant's  wife  accepted  the  jar  of      iic^±ed 
ale  Hud  paid  Cooper  2«.  4d.  for  it,  but  she  was   not,  nor  were    premises— 
Cooper  or  Boyle  at  the  time   of  such  delivery,   aware   of   the    ^'^^f^^o^v 
mistake  which  had  occurred  in  regard  to  it.  35  «.  3^  ^^ 

Plant  kept  and  consumed  the  strong  ale  delivered  as  above-  c.  94, «.  3. 
mentioned,  and  afterwards,  on  the  18th  day  of  November,  offered 
to  Cooper  4d.  in  addition  to  the  sum  already  paid  fur  the  same, 
bat  that  offer  was  not  accepted  by  Cooper  or  the  appellaot  on  the 
fCround  that  the  mistake  was  that  of  Cooper  and  not  that  of 
Plant. 

It  was  contended  for  the  appellant  that  there  was  no  evidence 
of  any  holding  out  that  Cooper  had  authority  to  accept  orders, 
and  that  he  had  no  such  authority  ;  in  fact  that  (subject  to  the 
Court  of  Quarter  Sessions  being  bound  by  the  authority  herein- 
after referred  to)  an  executory  contract  was  not  sufficient  in  law 
to  bring  the  case  within  the  provisions  of  the  Act,  and  that  an 
executory  contract  was  not  complete  till  accepted  at  the  licensed 
premises,  and  that  if  an  executory  contract  was  sufficient  it  was 
made  on  such  licensed  premises. 

It  was  further  contended  that  though  the  jar  of  stout  was 
delivered  in  pursuance  of  the  order  given  by  Plant  to  Cooper  on 
tbe  oih  day  of  November,  1902,  there  was  no  contract  until 
Cooper's  order-book  was  received  by  post  at  Nelson  and  accepted 
by  the  appellant ;  that  the  jar  of  stout  had  been  appropriated 
and  set  apart  by  the  appellant  at  Nelson,  and  that  the  sale 
thereupon  took  place  at  the  licensed  premises  at  Nelson  and 
not  at  Rishton.  It  was  further  contended  that  if  no  appro- 
priation took  place  on  the  licensed  premises,  then  that  the 
order  given  by  Plant  had  never  been  executed  by  the  appellant, 
because  stout  had  never  been  delivered  to  Plant  or  paid  for  by 
him,  and  that  the  parties  were  never  cul  idem  as  to  the  ale 
delivered  to  Plant,  and  that  there  was  no  evidence  of  anv  new 
contract  for  the  sale  of  the  ale. 

It  was  contended  for  the  respondent  that  the  sale,  or  the 
contract  for  the  sale,  of  the  stout  was  completed  at  Plant's  house 
at  Kishton  on  the  5th  and  7th  days  of  November ;  that  on  the 
facts  proved  Cooper  was  the  agent  of  the  appellant  to  sell  to 
Plant  and  to  make  a  contract  with  him  for  the  sale  of  the  stout. 
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Strickland  and  that  he  had  been  held  oat  as  such  agent  to  Plant  by  the 
_     *•  appellant.     It  was  further  and  alternatively  contended  that  by 

■  reason  of  Plant's  acceptance  of  the  strong  ale  on  the  7th  day  of 

1904.       November^  1902^  and  of  the  appellant's  assent  thereto^  signified 

.    -"T"  .      by  his    foregoing  the  additional  price  to  which  he  was  thereby 

^^^Qff  '  entitled,  a  new  contract  was  entered  into  and  executed  between 

prwiMes—    Plant  and  the  appellant  for  the  sale  of  the  strong  ale  by  the 

Canva98eT—  appellant  to  Plant  on  the  7th  day  of  November,  1902. 

S^^toi^'       The  Court  of  Quarter  Sessions  were  of  opinion  that  on  the 

premiaet—    facts  proved  an  executory  contract  for  the  sale  of  the  stout  was 

Acceptance    made  at  Plant's  house  a&  Rishton,  and  that  therefore  the  Court 

°^^^SF^%    were  bound  by  the  authority  of    the  judgments    in   the  case 

Ueerund      oi  Stephenson  v.   Rogers  (80  L.    T.  Rep.  at  p.    195)   to    hold 

prtftnuM—    that  an  ofFence  had   been  comaiitted  within  the    meaning   of 

Executory^    the  Licensing   Act,  1872,  s.  3,  and  the   Court  dismissed  the 

35  1 36  Vict,  H«ppeal,  but  reduced  thb  fine  of  502.  imposed  by  the  petty  sessions 

c.  94,  8.  3.     to  20/. 

The  question  for  the  opinion  of  the  Court  was  whether  or  not 
the  decision  of  the  Court  of  Quarter  Sessions  was  right. 

If  the  Court  should  be  of  opinion  that  it  was  right,  then  the 
order  of  quarter  sessions  dismissing  the  appeal  was  to  be 
confirmed. 

If  the  Court  should  be  of  opinion  that  it  was  not  right,  then 
the  order  of  quarter  sessions  was  to  be  quashed. 

Sect.  3  of  the  Licensing  Act,  1872  (35  &  36  Vict.  c.  94) 
provides : 

No  penon  ahall  sell  or  expose  for  sale  by  retail  any  intozioaiing  liquor  withoai 
being  duly  licenBed  to  sell  the  same,  or  at  any  place  where  he  is'  not  aathorised  by 
his  licence  to  sell  the  same.  Any  person  selling  or  exposing  for  sale  by  retail  any 
intoxicatiog  liqaor  which  he  is  not  licensed  to  sell  by  retail,  or  seUing  or  exposing 
for  BiJe  any  intoxicating  liqaor  at  any  place  where  he  i«  not  aathorised  by  his 
licence  to  sell  the  same,  shall  be  subject  to  the  following  penalties.    .     .    . 

Boskill,  K.C.  {Witliam  Mackenzie  with  him)  for  the  appellant. 
— ^The  facts  in  the  present  case  are  absolutely  identical  with  the 
facts  in  the  recent  case  of  Walker  v.  Walker  (67  J.  P.  452),  in 
which  this  Court  decided  that  there  was  no  sale  off  the  licensed 
premises  and  that  no  offence  under  sect.  3  had  been  committed. 
The  authorities  show  that  to  constitute  a  sale  at  the  licensed 
premises  two  things  are  necessary,  the  order  mast  be  accepted 
at  the  licensed  premises  and  the  goods  most  be  appropriated  on 
the  licensed  premises.  If  both  those  things  concur,  then  the 
sale  is  a  sale  at  the  licensed  premises  and  not  elsewhere.  In  the 
present  case  both  those  things  concurred  at  the  licensed  pre- 
mises ;  there  was  the  acceptance  of  the  order  there  and  the  goods 
were  set  aside  and  appropriated  there^  so  that  there  was  a  binding 
contract  only  at  the  licensed  premises.  It  is  immaterial  that 
the  delivery  was  at  Plant's  house.  In  Pletts  v.  Beattie  (18  Cox 
C.  C.  264 ;  74  L.  T.  Rep.  148 ;  (1896)  1 Q.  B.  519)  Wilis,  J.  points 
out  the  distinction  between  a  sale  and  a  delivery,  and  he  says :  "I 
think  that  it  is  clear  that  although  the  delivery  of  the  beer  was  to 
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be  at  Accrington^  the  sale  was  at  Bamley.     Sale  and  delivery  are  Stbiokland 
two  distinct  elements  in  a  contract  for  the  sale  of  goods.     .     .     .  ^* 

Those  provisions '' — that  is,  the  provisions  of  the  Licensing  Act 

— **  are  satisfied  if  the  substantial  elemeats  of  a  sale  take  place        1904. 
on  the  licensed    premises,    though  the  beer  is    consumed    or        "^  a  u 
delivered  ofE  them."    Wright,  J.  in  the  same  case  points  out    *!!!]^^o/ 
that  the  fact  of  the  order  being  taken  at  the  customer's  door    prmn%$ei— 
does  not  prevent  the  sale  from  being  a  sale  at   the  licensed  ^J*"'*!""" 
premises;  and  in  Pletts  v.  Campbell  (18  CoxC.  C.  178;  73  L.  T.  ^^r^oW 
Kep.  344;  (1895)  2  Q.  B.  229,  at  p.  223)  he  points  out  that  if  the    i>r«mi«M- 
jars  were  addressed  or  otherwise  appropriated  to  the  customer    Acceptance 
before  leaving  the  licensed  premises,  it  would  necessarily  make  a   !JJ1^^^^J 
difference    in    the    licence-holder^s  liability,   in  favour  of  the      licensed 
licence-holder.     That  is  what  took  place  here,  as  the  jar  in  this    premies— 
case  was  addressed  and  appropriated  to  PJant  before  it  left  the     ^*^^^!!!. 
licensed  premises.     [Lord  Alvbrstonb,  C.J. — In  any  of  these  35  ^86  Fief, 
cases  was  the  beer  to  be  paid  for  on  delivery  ?]     Yes,  in  Walker    e.  94, «.  3. 
V.    Walker    {ubi  sup.),  where  the   facts   are   the  same   as   the 
present.     When  the  order  is  accepted — which  it  was  in  this  case 
at  the  licensed  premises — ^then  there  is   a  contract.     He  also 
referred  to  Hetvitt  v.  Jervis  (38  L.  J.  365,  July  18,  1903). 

E.  Bankesy  K.O.  {W.  Whately  with  him)  for  the  respondent. — 
The  question  is  entirely  one  of  fact,  and  the  justices  here  so  dealt 
with  it,  and  convicted  the  appellant.  The  substance  of  the 
transaction  was  that  already  a  completed  contract  for  sale  was 
made  at  the  customer's  house,  although  the  traveller  went 
through  the  form  of  giving  the  postcard  to  the  customer.  If 
that  be  so,  then  the  fact  that  the  appellant's  servants  selected 
and  appropriated  the  beer  at  the  licensed  premises  makes  no 
differeuce^  and  the  justices  upon  these  facts  have  found — and 
they  were  right  in  so  finding — that  there  was  an  executory  con- 
tract for  sale  at  Plant's  house.  With  regard  to  the  cases,  Pletts 
V.  Beattie  {uhi  sup,)  does  not  apply,  as  all  the  Court  there  held 
was  that  under  the  particular  circumstances  of  that  case  all  the 
essential  elements  of  the.  contract  of  sale  were  made  at  the 
licensed  premises.  It  was  never  decided  in  terms  that  in  these 
cases  an  executory  contract  of  sale  was  enougli  until  Channell,  J. 
decided  it  in  Stephenson  v.  Rogers  (80  L.  T.  Kep.  193,  at  p.  196). 
Channell,  J.  there  clearly  decides  that  an  executory  contract  of 
sale  is  enough  to  bring  the  case  within  the  statute.  He  says : 
'*  On  the  whole,  therefore,  the  authorities  seem  to  me  to  be  fairly 
clear  to  show  that  an  executory  contract  is  within  the  section,  and 
that  it  is  not  necessary,  in  order  to  make  the  transaction  an  offence, 
that  property  should  have  passed.'^  Walker  v.  Walker  {ubi sup.) 
is  distinguishable  in  this,  that  the  licence-holder  did  exercise  his 
own  judgment  as  to  whether  he  would  execute  the  order  or  not. 
[Loid  Alvebstone,  C.J. — lam  not  quite  satisfied  that  an  executory 
contract  of  sale  off  the  licensed  premises  is  sufficient;  I  think 
you  must  argue  the  main  question  whether  what  was  said  by 
Channell,  J.  that  an   executory  contract  would  do  is   right.] 
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Steiokland  Sect.  3  says  ''no  person   shall  'sell/"  and  the  word   "seir' 

^-  includes  an  agreement  to  sell  (sect.  1  of  the  Sale  of  Goods  Act, 

HiTTAKBB  1893).     In  dealing  with  an    executory    contract  of  sale  it  is 

1904.        sufficient  if  there  be  a  completed  agreement  to  sell  and  to  buy, 

.    T"  .     and  the  executory  contract  of  sale,  plus  delivery,  or  completed 

*— Sale^o/  *  ^y  delivery,  makes  a  complete  sale,  or  a  completed  contract  of 

'premises—    salc.     The  intention  was  that  the  sale  of  intoxicating  liquors 

Canvasser—  should  only  take  place  at  certain  places  which  could  be  con- 

aJc^L'iJltr?  trolled.     [Kennedy,  J. — Has  it  ever  been  held  that  a  mere 

premises—    agreement   for   the   sale  brings  the  case  within  the  section?] 

Acceptance    Sect.  62  of  the  Act,  where  wide  words  are  used  as  to  what  is 

and  appro-    necessary  in  proving  a  sale,  and  the  judgment  of  Channell,  J.  in 

it^sTwed*     Stephenson  v.  Rogers  {ubi  sup.)  show  that.     The  distinction  is 

premises—   between  the  case  where  a  person  acts  as  a  mere  conduit-pipe  to 

Executory     convoy  the  order,  as  in  Pletts  v.  Beattie  (uhi  sup,),  in  which  case 

35^^  36^¥^e.  ^^^  ^^  would  not  be  at  the  unlicensed  place,  and  the  case  where 

c.  94,  s,  3.     the    person  goes  and  accepts  and  has    power   to    accept    the 

order  at  the  customer's  house,  in  which  there  would  be  a  sale 

at  that  house.     In  Guild  v.  Freeman  (36  Sc.  L.   Rep.  6)  it  was 

held  under  similar  circumstances  that  the  sale  took  place  at  the 

unlicensed  premises.     The  whole  question  really  turns  on  the 

view  as  to  what  took  place  at  the  customer's  house.     There  is  no 

suggestion  here  that  the  purchaser  assented  to  an  appropriation 

of  the  goods  at  the  vendor^s  place  of  business.     On  the  facts  the 

justices  were  abundantly  justified  in  coming  to  the  conclusion  to 

which  they  came.     It  is   submitted,  first,  that  there   was    an 

executory  contract  of  sale  at  the   customer's  house,  and  next, 

that    an    executory  contract    of  sale,   even  without    delivery, 

but,  at  any  rate,  if  followed  by  delivery,  is  sufficient  to  bring 

the  case    within    the    section.     There  is  no    decision  to    thu 

contrary,  and  there    is   authority,  especially  the  judgment   of 

Channell,  J.,  in  support  of    that  view.     [He  also  referred    to 

Pletts  V.  Campbell  {ubi  sup.) .] 

Roskill,  K.C.  in  reply. — By  sect.  2  (2)  of  the  Judicature  Act, 
1894,  this  Court  can  draw  inferences  of  fact  on  appeals  from 
quarter  sessions.  There  is  no  statement  in  the  case  that  Cooper 
had  authority  to  accept  orders ;  there  is  a  clear  statement  that 
he  had  no  such  authority.  As  to  the  question  of  executory 
contract,  there  are  only  two  cases  which  deal  with  it :  Staliard 
V.  Marks  (38  L.  T.  Rep.  566,  3  Q.  B.  Div.  412)  and  Guild  y. 
Freeman  {ubi  sup.)  ;  the  dictum  of  Channell,  J.  on  that  point  is 
merely  obiter.  There  was  here  no  contract  at  all  at  Plant's 
house.  It  was,  both  to  the  knowledge  of  the  purchaser  and  of 
the  traveller,  a  mere  traveller's  order  to  transmit. 

Lord  Alvbbstonb,  C.J. — In  these  licensing  cases  it  is  extremely 
important,  when  principles  have  been  laid  down  in  deciding 
them,  that  those  principles  should  be  applied  in  subsequent 
cases  where  there  is  really  no  substantial  difference  in  the  facts. 
The  case  of  Walker  v.  Walker  {ubi  sup.)  has  been  relied  on  by 
counsel  for  the  appellant  as  an  authority  in  his  favour  on  all  the 
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points  which  have  been  raised.     I  do  not^  however^  think  he  Stbickla.nd 
was  qnite  entitled  to  nse  it  in  that  way.     It  is  quite  true  that  ^* 

it  is  verj  difficult  to  find  any  substantial  difference  in  the  facts     "^"^""' 
of  the  two  cases ;  but^  on  the  other  hand,  it  is  quite  plain  from        1904. 
the  report  that  the  argument  that  has  been  addressed  to  us  with    .    T"  .  , 
reference  to  an  executory  contract  bein^  sufficient  to  bring  a     JUg^off 
case  within  the  section  was  not  presented  to  the  Court  in  that    premUes— 
case,  and  was  not  the  point  on  which  the  decision  was  based.  Canvasser— 
There  haying  been  a  contention  there  that  there  was  no  appro-  ^^Jow^? 
priation  of   the  goods  on  the  licensed  premises  and  that   the   premises— 
property  in  the  goods  did  not  pass  until  actual  dcliyery,  the    Acceptance 
lacis  were  that  the  order  was  taken  to  the  licensed  premises    •**?*pp'^*" 
and  accepted  there  by  the  licensee,  and  that  there  was  a  setting      licensed 
aside  of  the  goods  and  their  subsequent  deliyery.     The  Court    premises^ 
there  thought,  on  the  authorities,  that  those  facts  did  not  show    ^^^utory^ 
a  sale  off  the  licensed  premises,  but  that  the  contract,  if  any,  35^  35  y^^t, 
was  made  on  the  licensed  premises.     That  short  statement  of    c.  94>  s.  3. 
the  effect  of  the  judgment  showed  that  the  Court  there  were 
not  applying  their  minds  to  the  point,  which  does  not  seem  to 
haye    been   raised   there,  as  to   whether  or  not  an   executory 
contract  by  the  agent  of  the  licensed  person  would  be  sufficient 
to  constitute  an  offence  within  sect.  8  of  the  Act.     I  may  also 
remark  that  Channell,  J.  was  also  a  party  to  that  judgment, 
and  in  all  probability,  if  any  question  bad  been  raised  on  that 
point,  he  would  have  directed  attention  to  the  case  of  Stephen- 
mon  V.  Rogers  {ubi  sup.) .     That  being  so,  it  will  probably  haye 
to  be  decided  some  day  or  other  whether  an  executory  contract 
made  by  the  traveller  with  the  authority  of  the  licensed  person 
brings    the   licensed   person    within    the   Act.      Speaking   for 
myself,  after  having  heard  the  point  argued  on  both  sides,  the 
inclination  of  my  mind  at  present  is  that  it  would  do  so.     I  am 
inclined  to  the  opinion  indicated  by  Channell,  J.  in  Stephenson 
y.  Rogers  {uhi  sup.),  and  probabljr  intimated  by  Wright,  J.  in 
the  case  of  Pletts  v.  Campbell  {uhi  sup.),  and  to  a  certain  extent 
supported  by  the  case  of  Stallard  y.  Marks  [ubi  sup.),  and  by 
the  Scotch  case  of  Guild  v.  Freeman  (ubi  sup.),  which  has  been 
referred  to.     But  as  I  do  not  think  that  the  point  really  arises 
in  this  case,  I  must  not  be  supposed  to  express  a  definite  opinion 
upon  the  point.     It  is  a  very  important  question  which  may 
some  day  arise,  and  it  is  better  to  reserve  any  decision  upon  it 
until  it  does  arise.     With  regard  to  the  particular  facts  of  this 
case,  I  have  come  to  the  conclusion  that  in  this  case  as  stated 
there  was  no  evidence  on  which  the  magistrates  ought  to  have 
found  that  there  was  an   executory  contract   entered  into   by 
Cooper  on  the  occasion  of  his  interview  with  Plant.     There  was 
at  the  most  evidence  of  the  acceptance  of  an  order  to  be  trans- 
mitted to  his  principal,  who  might  himself  act  upon  it.    Referring 
to  the  earlier  transactions  between  the  appellant  and   Plant, 
Plant  or  Mrs.  Plant  had  from  time  to  time  ordered  stout  from 
the  appellant  by  letter  addressed  to  the  appellant,  and  on  one 
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Stbickl^nd  occasion  had  given  a  verbal  order  throagh  Cooper.     On  this 
^-  particular  occasion  Mrs.  Plant  did  not  think  it  necessarj  to  nse 

'  the  postcard  which  was  left  with  her  in  order  that  she  might 

1904.        order  goods  oq  that  or  on  some  fatare  occasion.     I  do  not  find 
~r"        anything  in  what  passed  between  Plant  and  Cooper  to  show  an 
IHs^off    acceptance  of  a  contract  of  sale.     What  are  the  other  fact*  in 
premi8€$—    the  case  ?     As  I  have  said^  I  do  not  think  it  necessary  to  draw 
Canvasaer—  fine    distinctions  in   these  licensinsr   matters.     Travellers  can- 
at  cuttomera'  "^^^i^g  f^^'  Orders  are  undoubtedly  common  incidents   in  the 
premtBea—   wine  and  spirit  trade  as  in  many  other  trades^  and  I  think  it 
Acceptafu:€   would  be  a  startling  proposition  to  say  that  the  mere  forwarding 
^pf^tS^^at  ^°  order  was  sufficient  evidence  of  the  acceptance  of  a  contract 
Ucerued      ^t  seems  to  me  that  the  course  of  business  here  prescribed,  that 
premx8B8—    uo  order  was  to  be  accepted  in  the  sense  of  a  contract,  nor 
cvr^rwe^    goods  delivered,  until  the  orders  were  first   handed  into  the 
n5  ^  86  Viet  office  and   entered   in  the  order-book,   and    that  any    person 
&  94, 8.  3.     infringing  that  rule  would  be  instantly  dismissed,  did  point  to 
the  &.ct  that  it  was  not  intended  that  the  taking  of  an  order  to 
be    afterwards    transmitted    should    be   the  acceptance    of   a 
contract.      I  think   that    the    magistrates    meant    to  say  that 
Cooper  was  a  person  who  was  to  canvas  for  orders,  and  they  set 
out  the  restrictions  or  rules  under  which  he  was  to  do  so,  and 
then  they  found  that  Plant  had  not  any  notice  of  those  restric- 
tions, or  of  any  limitation  on  Cooper's  authority.     Looking  at 
these  facts,  and  comparing  them  with  the  facts  in    WaVc^  v. 
Walker  {uln  sup.),  in  my  opinion  there  was  no  evidence  on  which 
the  magistrates  ought  to  have  come  to  the  conclusion  that  there 
was  an  executory  contract  made  at  Plant^s  house  for  the  sale  of 
the  beer.  So  far  as  the  written  rules  went,  there  was  no  evidence  of 
Cooper's  authority,  in  fact,  to  accept  contracts ;  and,  so  far  as  the 
previous  practice  went,  there  was  no  evidence  that  the  appellant 
had  authorised  him  to  accept  contracts.     It  seems  to  me  that 
the  only  inference  that  the  magistrates  ought  to  have  drawn  was 
that  Cooper  was  there  to  take  orders  and  transmit  them  to  head- 
quarters, where  they  might  be  accepted  or  not,  as  the  appellant 
liked.     I  do  not  know  that  much  is  to  be  gained  by  referring  to 
the   authorities   beyond  saying  that  in   the   case  of  Pletts  v. 
Campbell  {ubisup.),  the  Court,  on  the  facts  there  stated, came  to 
the  conclusion  that  the  substantial  part  of  the  transaction  took 
place  at  the  customer's  place  of  business,  or,  at  any  rate,  not  on 
the  licensed  premises.     In  Pletts  v.  Beattis  {ubi  sup.),  where  a 
postcard  had  been  sent,  the  Court  came  to  the  conclusion  that 
there  had  been  no  sale  off  the  licensed  premises.     In  Stephenson 
V.  Rogers  {ubi  sup.),  the  Court  came  to  the  same  conclusion,  and 
they  came  to  the  same  result  in  Walker  v.  Walker  {ubi  sup.). 
The  setting  aside  and  appropriation  of  the  goods  at  the  licensed 
premises  where  the  order  was  received  was  also  a  matter  to  be 
taken  into  consideration.     Looking  at  all  the  facts  fairly,  I  can 
see  no  evidence  of  anything  more  than  an   acceptance  of  an 
order    the  forwarding   of  that   order  to  headquarters,  and  the 
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dealing  with  that  order  by  the  principal^  so  as  to  show  that  the  Stbicklamd 
contract — even  the  executory  contract — was  not  made  until  the  ^• 

order  had  been  entered  and  the  authority  of  Cooper  to  make  it     ^'^^^"'^' 
ratified.     For  these  reasons  I  have  come  to  the  conclusion  that        1904. 
the  principle  acted  upon  in  the  case  of    Walker  v.  Walker  {ubi    .    — 7- 
8up.)  applies  to   this   case^   and   that   there   was   no    sufficient     _!^^]^f  ^J " 
eyidence  of  an  executory  contract  for  sale  by  Cooper,  so  as  to   premUea— 
raise  the  point  as  to  the  sufficiency  of  an  executory  contract,  Canvasser— 
which  was  discussed  by  Channell^  J.  in  Stephenson  v.  Rogers  {ubi  ^^'J^H^' 
sup.).     I  therefore  think  that  this  appeal  should  be  allowed.  premises— 

Wills,  J.  concurred,  being  of  opinion  that  the  facts  showed    Acceptance 
that  there  was  no  executory  contract  made  at  Plant's  house,  and    *JI^*^^^j 
added:    With  regard  to  the   question  whether   an    executory    ^ucensed 
contract  made  at  the  purchaser's  house  does  bring  a  case  within    premises— 
the  words  of  the  section  constituting  the  offence,  I  would  rather    -^"^wfory 
reserve  anything  in  the  nature  of  a  judgment.     The  impression,  35  4-  3G  Vict. 
however,  left  on  my  mind  by  the  arguments  which  have  been    e.  94,  s.  3. 
addressed  to  us,  is  rather  in  favour  of  the  view  that  an  executory 
contract  is  sufficient ;  but  I  still  emphatically  desire  to  keep  an 
open  mind  on  the  question,  in  case  it  should  come  up  before  us 
on  a  future  occasion,  because  it  is  impossible  for  any  mind,  how- 
ever experienced  in  judicial  matters,  to  approach  a  question 
which  it  was  not  necessary  to  decide  in  the  same  spirit  as  if  it 
had  to  be  decided.     On  the  question  whether  there  was  really 
any  evidence  of  a  completed  sale  at  Plant's  house  at  Bishtou,  my 
opinion   had  somewhat   fluctuated   during  the    course   of    the 
argument,  but  I  have  ultimately  come  to  the  conclusion  that  the 
view  expressed  by  the  Lord  Chief  Justice  is  correct. 

Kbnkidt,  J.  concurred. — As  to  the  point  whether  an  executory 
contract  would  be  sufficient  without  more  to  constitute  a 
violation  of  the  section  in  question,  as  I  desire  entirely  to  reserve 
it  for  careful  consideration,  I  do  not  wish  to  say,  and  in  fact  it 
would  be  quite  useless  to  say,  what  the  inclination  of  my  mind  is 
on  that  point. 

Appeal  allowed.     Order  of  qtiarter  sessions  quashed. 

Solicitors  for  the  appellant,  Btish,  Mellor,  and  Norris,  for 
Procter  and  Son,  Burnley. 

Solicitors  for  the  respondent,  Bower,  Cotton,  and  Bower,  for 
Ainsworth,  Sanderson,  and  Howson,  Blackburn. 


620  CitlMlNAL   LA.W   CASKS* 


CROWN  CASES  RESERVED. 
March  12  and  30,  1904. 

(Before  Lord  Alv£Bstone,  C.J.,  Obantham,  Bbucb,  Darling,  and 

Channbll,  JJ.) 

Rex  v.  Humphbis.  (a) 

Bankruptcy — Fraudulent  debtor — Absconding  with  property — 
— Debtors  property — Deed  of  assignment — Revocable  deeds — 
Debtors  Act,  1869  (32  ^  33  Vict.  c.  42),  s.  12. 

Property  of  an  assignor  does  not  become  the  propeHy  of  the 
trustee  under  a  deed  of  assignment  for  tlie  benefit  of  creditors 
until  it  has  come  into  the  possession  of  the  trustee. 

J,  H.  executed  a  deed  of  a^sitfnment  whereby  he.  assigned  all  his 
propei'ty  to  W.  B.  as  trustee  for  his  creditors.  The  deed  was 
duly  registered  as  a  deed  of  assignment,  but  was  md  disclosed 
to  the  creditors.  Immediately  after  the  execution  of  the  deed 
J,  H.,  having,  without  the  knowledge  of  the  trustee,  collected 
certain  debts  due  to  him,  absconded  with  part  of  the  proceeds  of 
his  collection,  and  left  England,  He  was  thereupon  adjudicai»i 
a  bankrupt,  and  subsequently  indicted,  under  sect,  12  of  the 
Debtors  Act,  1869,  for  having  quitted  England  and  taken  with 
him  part  of  his  property  which  should  have  been  divided  amongst 
his  creditors. 

Held,  thai  the  money  with  which  J.  R.  absconded,  having  never 
come  into  the  possession  of  the  trustee,  was  not  the  property  of 
the  trustee,  but  remained  the  property  of  J.  H.,  and  that  J,  H. 
was  therefore  properly  convicted  under  sect.  12  of  the  Debtors 
Act,  1869. 

Reg.  v.  Creese  (12  Cox  C.  C,  539;  29  L.  T,  Rep.  897;  L.  Bep. 
2  C,  C  R,  105)  considered  and  distinguished. 

IN  this  case,  stated  by  the  Recorder  of  Banbury,  the  facts  were 
as  follows : — 
The  prisoner  was  tried  ou  an  indictment  charging  him  with  a 
felony  under  sect.  12  of  the  Debtors  Act,  1869,  for  having,  within 
four  months  next  before  the  presentation  of  a  bankruptcy  petition 
against  him,  quitted  England  and  taken  with  him  a  part  of  his 
property  to  the  amount^  of  202.  and  upwards — -that  is  to  say,  a 
sum  of  120Z. — ^which  ought  to  have  been  divided  amongst  his 

creditors. 

The  prisoner,  Joseph  Humphris,  who  carried  on  business  at 

(a)  Beported  by  A.  A.  Bsthunb,  Esq.,  Barrister-at-Law. 
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Banbary,  being  in  a  pecuniary  difficulty,  on  the  24th  day  of        B«x 
Aprils    1903^   executed  a  deed   by  which  he  assigned  all  his  ^'' 

property  to   William  Booth   as   trustee  for  the  benefit  of  his        

creditors.  1904. 

The  deed  was  executed  by  the  prisoner  and  by  William  Booth,        r         _ 
the  trastee^  on  the  24th  day  of  April,  but  was  never  executed  ^rav^ui^i 
by  any  creditor,  nor  was  the  name  of  any  creditor  or  the  araoant     debtor— 
of  any  debt  ever  inserted  in  the  schedule  thereto.  Absconding 

On  the  24th  day  of  April,  1903,  before  and  at  the  time  when  '"'^1^'^/''' 
prisoner  execated  the  deed,  he  had  in  his  possession  the  sum  of  asnignment  — 
161 Z.  in  cash,  being  moneys  dne  to  him  which  he  had  collected     B^vocohU 
from  various  debtors,  the  whole  of  which  sum  he  retained  in<;tead   dp^J^^ *X^ 
of  handing  the  same  over  to  the  trustee.     William  Booth,  as  18^9^324*33 
trustee,  on  the  25th  day  of  April,  1903,  took  possession  of  the    ^<c'-  c.  42, 
prisoner's  business  premises,  stock,  and  effects^  and  continued       '*  ^^' 
the  business  until  the  appointment  of  the  official  receiver  under 
the  bankruptcy   consequent   on  the  petition  which   was  sub- 
sequently presented,     llie  deed  was  registered  under  the  Deeds 
of  Arrangement  Act,  1887,  on  the  27th  day  of  April,  1903. 

On  the  28th  day  of  April,  1903,  the  prisoner  absconded  from 
and  quitted  England  and  went  to  Canada,  taking  with  him  the 
sam  of  120/.,  part  and  parcel  of  the  sum  of  161Z.  of  which  he  was 
possessed  on  the  24th  day  of  April,  1903. 

On  the  30th  day  of  April,  1903,  a  bankruptcy  petition  was 
presented  against  the  prisoner ;  a  receiving  order  was  thereupon 
made  on  the  15th  day  of  May,  1903,  and  on  the  18th  day  of  May, 
1903,  the  prisoner  was  adjudicated  a  bankrupt.  No  evidence 
was  adduced  at  the  trial  that  any  creditor  knew  of  the  prisoner's 
intention  to  execute  the  deed,  or  that  any  creditor  had  ever  in 
any  way  assented  thereto  or  that  any  creditor  ever  knew  of 
its  existence,  or  that  the  trustee  had  done  anything  under  the 
deed  beyond  taking  possession  of  the  prisoner's  property  and 
effects  and  carrying  on  his  business. 

At  the  close  of  the  prosecution  it  was  submitted  on  behalf  of 
the  prisoner  that  there  was  no  case  to  go  to  the  jury,  because  on 
the  evidence  the  sum  of  120Z.  so  taken  away  by  the  prisoner  on 
his  quitting  England  as  aforesaid  was  under  and  by  virtue  of  the 
deed  the  property  of  the  trustee  and  not  the  property  of  the 
prisoner  at  all,  and  therefore,  on  the  authority  of  Reg,  v.  Creese 
(29  L.  T.  Rep.  897 ;  12  Cox  C.  C.  539;  L.  Rep.  2  C.  C.  R.  105), 
the  case  was  not  within  sect.  12  of  the  Debtors  Act^  18t$9. 

The  Recorder  declined,  however,  to  withdraw  the  case  from 
the  jury,  but  consented  to  reserve  the  point. 

The  jury  returned  a  verdict  of  guilty,  and  the  prisoner  was 
sentenced  to  six  months'  imprisonment  in  the  second  division  and 
was  released  on  bail  pending  the  decision  of  the  Court. 

The  question  for  the  opinion  of  the  Court  was  whether  the  sum 
of  1 20Z.  so  taken  away  by  the  prisoner  when  he  quitted  England 
was  "  his  "  (the  prisoner)  property  within  the  meaning  of  sect, 
12  of  the  Debtors  Act,  1869  (32  A  83  Vict.  c.  62). 
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B»x  Vachell  for  the  prisoner. — ^The  case  is  concladed  by  Reg.  v. 

^-  Creese,      The   whole   point  is  whether  the    property  was  the 

'   property  of  the  prisoner  or  the  property  of  the  trustee,  and  here 

1904.       the  prisoner  had  parted  with  all  his  property  to  the  trustee.     He 

— "    __  might  possibly  have  been  convicted  of  larceny  of  the  trustee's 

Froudftien*    property,   but  he  cannot   be  convicted  under  sect.  12  of  the 

deht(yr^     Debtors  Act,  1869.    This  deed  was  irrevocable.     It  had  not  been 

Ahsconditng   communicated  to  the  creditors,  and  might  therefore  be  revocable 

"^ -i^d^/*^  so  far  as  they  were  concerned  {Siggera  v.  Svan,  5  E.  &  B.  867), 

assignment^  but  the  trustee  had  incurred  expense  under  it,  and  it  was  there- 

Rwoeahle     fore  irrevocable  in  respect  of  him. 

D^^slet        Sutton  for  the  Crown. — ^The  facts  in  this  case  are   different 

1869— 82  4-33  from  the  facts  in  Reg.  y.  Creese,     In  that  case  the  fact  of  the 

Vict  e.  42,    execution  of  the  deed  had  been  communicated  to  the  creditors, 

''  ^^'        and  the  debtor's  money  and  other  property  had  actually   come 

into  the  possession  of  the  trustee.     Here,  however,  the  trustee 

never  had  the  money  which  the  prisoner  misappropriated,  the 

prisoner  was  merely  liable  to  account.     The  deed  was  revocable. 

No  creditor  had  expressed  his  assent  to  it :  {Acton  v.  Woodgate, 

2  My.  &  K.   492 ;  Johns  v.  James,  89  L.  T.  Rep.  54 ;   8  Ch. 

Div.,  at  p.  748,  per  James,   L.J.,  discussing  Oarrett  v.  Lord 

Lavderdah,  2  Russ.  &  My.  451 ;  3  Sim.  1).     Farther,  the  effect 

of  the  prisoner's  retaining  the  161Z.  was  to  revoke  the  deed  fro 

tanto, 

Vachell  in  reply.  ^^  ^^  ^ 

The  judgments  of  Lord  Alve.rstone,  C.J.,  Grantham,  Darling, 
and  Channel],  JJ.  was  delivered  by 

Lord  Alvebstone,  C.J. — This  was  a  case  stated  by  the 
Recorder  of  Banbury  on  the  conviction  before  him  of  the 
prisoner  on  a  charge,  under  the  12th  section  of  the  Debtors  Act, 
1869,  of  having  within  four  months  next  before  the  presentation 
of  a  l3ankruptcy  petition  against  him  quitted  England  and  taken 
with  him  a  part  of  his  property  to  the  amount  of  201.  and  upwards 
— that  is  to  say,  a  sum  of  120Z. — ^which  ought  by  law  to  be  divided 
amongst  his  creditors.  The  prisoner  was  proved  to  have  so 
quitted  England  taking  with  him  120Z.,  bnt  he  had,  shortly 
before  goings  executed  a  deed  of  assignment  of  all  his  estate  to  a 
trustee  for  the  benefit  of  his  creditors,  and  it  was  contended  on 
his  behalf,  on  the  authority  of  the  case  otReg.  v.  Creese  {ubi  sup,), 
that  the  120Z,  was  not  "part  of  his  property"  within  the  mean- 
ing of  the  section.  That  case  is  undoubtedly  somewhat  similar  to 
the  present,  and  we  have  to  consider  whether  it  is  distinguish- 
able. There  the  charge  was  preferred  under  sub-sect.  5  of 
sect.  11  of  the  Debtors  Act,  1869,  as  to  fraudulently  receiving 
"  any  part  of  his  property,"  and  it  is  impossible,  we  think,  to  pat 
a  different  meaning  on  the  words  ''  any  part  of  his  property  "  in 
the  12th  section  to  that  which  they  bear  in  the  11th  section, 
sub-sect.  5.  But  for  the  doubts  created  by  the  decision  in  Reg. 
V,  Creese,  we  should  certainly  have   held  that   ''his  property 
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which  ought  to  be  divided  amongst  his  creditors/'  in  the  section        Bm 
in  question^   included  property    which    had    been    his,   which        ^-^ 

remained  in  his  possession,  and  the   title  to  which,  so  far  as        

parted  with  at  all,  had  only  been  parted  with  by  him  in  such  a        1904. 
way  as  to  leave  it  still  divisible  amongst  his  creditors  in  the       iIZ~L-,_ 
event  of  bankruptcy.     The  concluding  words  of  the   section,    JvatwhOent 
"  unless  the  jury  are  satisfied  there  was  no  intention  to  defraud,"      debtor- 
would  be  sufficient  to  protect  the  accused  where  he  had  acted  ^^'corwiin^ 
innocently  and  not  in  contemplation  of  bankruptcy.     We  have,  '^*__2^dof  ^ 
however,  to  see  whether,  if  we  so  held,  it  would  be  contrary  to  assignment—' 
anything  really  decided  in  Reg,  v.  Creese,  and  for  that  purpose     Revocable 
we  have  to  consider  the  facts  of  that  case  and  this.     In  Beg,  v.  j)g^oj.f1ct 
Creese  the  assignment  of  the  21st  day  of  December,  1872,  had  been  1869—32  4*33 
acted  upon,  and  was  undoubtedly  a  genuine  transaction ;  further    Ftce.  c.  42, 
advances  had  been  made  upon  it.     Creese  entered  the  service  of       **  ^^' 
Lakin  and  White,  the  trustees  under  the  deed  pursuant  to  the 
terms  of  it,  and  for  several  months  continued  to  act  as  the  agent 
and  bailiff  of  the  trustees.     The  bankruptcy  of  Creese  did  not 
take  place  until  the  17th  day  of  October,  1873,  nearly  a  year 
after  the   date  of  the  deed,  and  the  removal,  which   was  the 
alleged  offence  under  sub-sect.  5,  of  sect.  11,  took  place  on  the 
14th  or  16th  days  of  October,  1873.     The  only  ground  on  which 
the  title  of  the  trustees  of  the  deed  failed  was  that  the  deed  of 
December,  1872,  had  not  been  registered  as  a  bill  of  sale.     It 
seems  to  us,  therefore,  that  the  Court  was  right  in  holding  that 
at  the  date  of  the  alleged  fraud  the  property  really  belonged  to 
the  trustees  and  not  to  Creese.    We  agree,  therefore,  that  Reg. 
V.  Creese  was  rightly  decided,   the  facts  of  that  case  being  as 
stated;  but  if  the  reasoning  of  the  Court  lays  down  any  general 
rule  which  would  exempt  the  defendant    in    this   case    from 
responsibility,  we  do  not  agree  with  it.     The  facts  in  this  case 
appear  to  be  different.     Except  by  the  trustee  taking  possession 
of  the  stock  and  effects,  the  deed  does  not  appear  to  have  ever 
been  acted  on.     The  120Z.  with  which  the  prisoner  absconded 
was  no  doubt  money  which  the  trustee  under  the  deed  might 
have  claimed  from  him  by  virtue  of  the  assignment,  but  he  never 
did    get   it,  as  the  trustees  of  the  deed  in   Creese's   case  got 
the    stock    which    Creese  misappropriated,  and,    at    most,   the 
trustee  here  had  a  mere  paper  title.     Nothing  took  place  which 
would  make   this  money    which   the  defendant   was   obviously 
keeping  back  from  his  creditors,  and  which  he  had  in  his  actual 
possession  and  was  not  holding  for  the  trustee,  in  any  real  sense 
the  property  of  the  trustee  under  the  deed  executed  three  days 
before  the  absconding.     We  do  not  adopt  the  view  that  the  deed 
was  revocable  so  far  as  regards  the  property  of  which  the  trustee 
under  it  got  possession,  for  the  trustee   bad   an  interest  in  it. 
James,  L.J.  in  Johns  v.  James   (8  Ch.  Div.,  at  p.  751)  says: 
'' You  cannot  revoke  the  deed  and  get  the  property  out  of  the 
hands  of  the  trustee  until,  at  all  events,  you  have  satisfied  all 
the  charges  a^d  expenses  he  has  incurred,  and  any  right  he  has 
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Bex        acquired  in  the  property.     It  is  not  a  revocation  of  the  deed ; 

^-         it  is  a  revocation  of  the  directions  given  by  the  deed  to  tbe 

UMPHEI8.   Q^ggj^g^  aj5   ^  what  he  should  do   with   the  property.'*     The 

1904.       deed^   therefore^  was  not  revocable ;   but  as   to  the  money  of 

which   the  trustee  never   got  possession^  no  irrevocable  trust 

^Frottdulanr  ^'Ppears  to  have  been  created.     We  think  that  the  Recorder  was 

debtor—     right  in  leaving  the  case  to  the  jury,  and  that  on  the  facts  the 

Absconding    1201.  was  when  taken  away  by  the  prisoner  his  property  which 

"^  — Dwdo/'^ ought  by  law  to  be  divided  amongst  his  creditors,  and  that  any 

a89i>jnm6nt—  claim  which  the  trustee  under  the  deed  might  have  to  have  the 

Revocable     money  handed  over  to   him    is  not  sufficient   to   prevent  the 

-.  ^'^~:  ^    operation  of  sect.  12  of  the  Debtors  Act,  1869.     The  conviction 

1861-32/33  must  be  affirmed,  and  the  defendant  be  ordered  to   serve  (he 

Vict,  e.  42,    remainder  of  the  sentence. 

*•  ^^-  Bbucs,  J. — I    agree  that  the  conviction   must  be  affirmed. 

But  I  wish  to  add  that  I  think  the  facts  in  Reg.  v.  Creese  were 

very  different  from  the  facts  in  the  present  case.     In  this  case 

the  deed  of  assignment  was  a  voluntary  deed  executed  by  the 

debtor  for  the  benefit  of  his  creditors  and  was  not  communicated 

to  them,  and  so  was  revocable  by  him  except  in  so  far  as  the 

trustee  had  acquired  an  interest  in  the  property  assigned.     Bat, 

so  long  as  there  were  proceeds  to  meet  the  claim  of  the  trustee 

for  his  expenses  in  acting  under  the  direction  of  the  deed,  the 

debtor  was  at  liberty  to  revoke  the  mandate  contained  in  the 

deed  so  far  as  it  related  to  the  residue  of  his  property.     I  think 

there  was  no  evidence  whatever  to  show  that  the  trustee  had 

acquired  any  interest  in  the  sum  of  120Z.  in  question.     When  on 

the  28th  day  of  April  the  debtor  appropriated  the  sum  of  1201. 

which  had  never  been  in  the  possession  of  the  trustee,  I  think 

he  revoked  the  mandate  to  the  trustee  contained  in  the  deed  so 

far  as  it  related  to  the  120Z.     In  the  case  of  Reg.  v.  Creese  the 

deed  was  not  a  voluntary  deed,  for  part  of  the  consideration  of 

the  deed  was  a  sum  of  860/.  paid  by  one  of  the  trustees  to  the 

debtor.     The  deed,  therefore,  in  that  case  was  not  a  revocable 

deed,  and  the  money  which  the  prisoner  appropriated  he  had 

received  as  the  servant  or  bailiff  of  the  trustees,  and  the  money 

was  clearly  the  money  of  the  trustees. 

Conviction  affirmed. 
Solicitor  for  the  Crown,  Solicitor  to  the  Treasury. 
Solicitor  for  the  prisoner,  Crowther  Davies,  Leamington. 
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KING'S  BENCH  DIVISION. 

Tuesday,  March  1,  1904. 

(Before  Lord  Alysbstons,  C.J.,  Wills  and  Kinnidt,  JJ.) 

Dunn  (app.)  v.  Holt  (reap.),  (a) 

Highway — Wilful  ohstruction — No  obstruction  in  fact — Truck  in 
street  for  purpose  of  cleaning  house — Purpose,  time,  and  space 
reasonable— Metropolitan  Police  Act,  1839  (2^3  Vict.  c.  47), 
s.  54. 

A  truck,  6ft.  long  by  2ft.  Sin.  wide,  containing  an  apparatus  for 
removing  d/ust  from  houses,  wa^  ploAied  by  D.  in  a  highway 
30^.  wide  for  some  hours  while  the  dvst  was  being  removed  from 
a  certain  house.  There  was  no  evidence  thai  anyone  was 
prevented  from  passing  along  the  highway.  It  was  Jound  as  a 
fact  that  the  business,  purpose,  and  tims  selected  were  reason- 
able,  and  that  neither  the  tims  nor  the  spa^ce  occupied  were 
excessive,  but  thai  the  system  of  cleaning  was  not  necessary  to 
the  ordinary  comfort  or  exigency  of  life  and  was  still  in  the 
experimental  stage,  and  that  the  noise  of  the  apparatus  and  the 
collection  of  sightseers  might  ca/use  discomfort  or  inconvenience 
to  the  occupiers  of  houses  and  people  using  the  street. 

Held,  that  there  was  no  evidence  of  wilful  obstruction  within 
sect.  54  (6)  of  the  Metropolitan  Police  Act  1839. 

CASE  stated  on  an  information  preferred  by  the  respondent 
against  the  appellant  under  sect.  54  of  the  Metropolitan 
PoUce  Act  1839  (2  &  3  Vict.  c.  47)  for  wilfully  causing  an 
obstruction  in  a  thoroughfare  by  means  of  a  truck. 

On  the  21st  day  of  Aprils  at  about  10.30  a.m.,  the  appellant 
caused  a  truck  to  be  brought  to  a  public  thoroughfare  called 
Treboyir-road,  and  caused  the  truck  to  be  placed  opposite  No.  7 
on  the  carriage-way. 

The  truck  contained  an  apparatus  for  removing  dust  from  and 
cleaning  houses  and  their  furniture,  carpets,  and  contents.  This 
apparatus  consisted  of  a  motor  driven  by  petrol,  which,  by 
creating  a  vacuum,  caused  the  dost  and  dirt  to  pass  from  the 
house  through  indiarubber  tubes  into  a  receptacle  on  the  truck. 

The  indiarubber  tubes  were  passed  from  the  truck  over  the 
pavement  for  foot  passengers,  but  in  such  a  manner  and  at  such 
a  height  as  not  to  interfere  with  any  persons  using  the  pavement 
or  carriage-way. 

(a)  Beported  by  W.  db  B.  Hbbbbbt,  Esq.,  Barrister-at-Law. 
TOT,.   XT.  8   S 


626  CntMlKAL   liAW    CASKS. 

Dunn  The  noise  made  by  the  working  of  the  motor  was  considerable, 

*•  and  not  unlikely  to  frighten  horses  and  prevent  persons  driving 

'       them  from  passing  near. 

1904.  The  appellant  was  in  the  employment  of  the  British  Vacuum 

7      __   Cleaner    Company     Limited^    the    owners    of    the    truck    and 

Obstruct^n—  apparatus,  who  were  employed  by  the  owner  of  the  house,  No.  7, 

Mechanical    Trebovir-road,  to  remove  the  dust  and  dirt  from  and  clean  the 

contrivance    house  and  furniture,  carpets,  and  contents. 

hoiUM^^       The   van  and  apparatus  remained  opposite   the  house  from 

Metropolitan  10.30  a.m.  to  5.30  p.m.,  a  period  of  seven  hours,  which  was  not  a 

Police  Act,    lone^er  time  than  necessary  to  remove  the  dust  and  dirt  into  the 

Vict  c  47     receptacle  on  the  truck  and  to  clean  the  house  and   contents. 

,.54.    '    The  dirt  and  dust  were  placed  in  the  receptacle  on  the  truck  by 

the  process,  which  went  on  continuously.     The  truck  and  the 

apparatus  and  receptacle  containing  the  dust  was  then  driven 

away. 

The  carriage-way  on  which  the  truck  stood  was  30ft.  wide. 
The  pavement  for  foot  passengers  was  lOfb.  wide.  The  extreme 
length  of  the  truck,  which  stood  lengthwise  beside  the  pave, 
ment,  was  6ft.,  and  the  extreme  width  was  2ft.  Sin. 

Sufficient  width  of  carriage-way  was  left  to  enable  vehicles  to 
pass,  and  there  was  no  evidence  that  anyone  was  actually 
prevented  from  passing  along  the  street,  or  that  any  individual 
was  incommoded. 

It  was  proved  that  during  the  period  between  the  1st  day  of 
June,  1903,  and  the  2nd  day  of  July,  1903,  721  houses  in  the 
London  area  alone  had  been  cleaned  by  the  British  Yacnum 
Cleaner  Company  in  the  above  manner. 

It  was  contended  on  the  part  of  the  respondent  that  the  acts 
of  the  appellant  amounted  to  wilfully  causing  an  obstruction  in  a 
thoroughfare  by  the  means  specified  in  sect.  54  (6)  of  2  &  3  Yict. 
c.  47. 

It  was  contended  on  behalf  of  the  appellant  that  he  was  not 
liable  to  be  convicted  of  the  offence  with  which  he  was  charged, 
because  the  facts  proved  did  not  show  that  the  appellant  did 
wilfully  cause  an  obstruction  or  allow  the  truck  to  stand  longer 
than  was  necessary  for  loading  or  unloading ;  that  the  appellant 
being  employed  by  the  occupier  of  the  house.  No.  7,  Trebovir- 
road,  for  the  purpose  of  removing  the  dust  and  dirt  from  and 
cleaning  the  house  and  contents  in  a  reasonable  and  proper 
manner,  and  having  kept  the  truck  in  Trebovir-road  for  no 
longer  time  than  was  reasonably  necessary  for  such  purposes, 
this  was  a  reasonable  and  proper  user  of  the  highway,  and 
the  appellant  had  not  wilfully  obstructed  the  thoroughfare 
within  the  meaning  of  the  section. 

It  was  further  contended  by  the  appellant  that  the  act  of 
removing  the  dust  and  dirt  from  the  house  to  the  receptacle 
upon  the  truck  by  means  of  the  vacuum  apparatus  was  a  loading 
of  the  dust  and  dirt  upon  the  truck. 

It  was  further  contended  upon  behalf  of  the  appellant  that 
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ihe  obstruction  referred  to  in  the  section  is  an  actual  obstmc-       Dttitk 
tion  rendering  tlie  passage  throagb  the  thoroughfare  impossible       ^' 
or  troublesome.  * 

It  appeared  to  the  magistrate  that  the  acts  of  the  appellant  as       1904. 
constituting  a  voluntary  infringement  upon  the  pubhc  right  of       .  7~ 
free  passage  amounted  to  wilful  obstruction  within  2  4  3  Vict.  ob,^„cHo»^ 
c.  47^  s.  54  (6),  unless  they  coald  be  justified  as  a  reasonable    Mechanical 
temporary  appropriation  by  him  of  part  of  the  roadway  for  a    «>n(rwanc« 
reasonable  purpose  of  business^  unaccompanied  by  any  unreason-   ^^^^^ 
ableness   in   the   time   chosen   for   the   operations^   substantial  UeWopoUta/ti 
excess  in  the  time   or  space    occupied  by   them^   existence  of    ^oUc«  Act, 
andae   noise  or  crowd  arising  from   them^  or   other  elements  ^^^T^  f,? 
converting  them  into  a  common  law  nuisance,  regard  being  had        4/54.    ' 
to  the  incidents  of  everyday  life. 

In  his  opinion  upon  the  evidence  (1)  the  business  purpose 
was  in  itself  reasonable;  (2)  the  time  selected  for  the  opera- 
tion was  reasonable;  (8)  neither  the  time  nor  space  occupied 
by  it  was  excessive;  (4)  on  the  other  hand,  the  system  of 
carpet  cleaning  involved  was  in  no  sense  necessary  to  the 
ordinary  comfort  or  exigency  of  life;  (5)  it  is  still  in  the 
experimental  stage,  and  cannot  be  regarded  as  an  incident  of 
everyday  life ;  (6)  the  present  noise  of  the  machinery  used  and 
the  collection  of  sightseers  attracted  by  the  working  of  it  are 
or  may  be  productive  of  discomfort  and  inconvenience  to 
occupants  of  nouses  and  people  using  the  streets  which  can 
scarcely  be  dismissed  as  trivial  or  unsubstantial.  He  further  did 
not  adopt  the  contention  that  the  removal  of  dust  in  the 
receptacle  was  a  ''loading^'  within  the  first  part  of  sect.  54  (6), 
both  because  the  information  was  founded  on  the  second  part  of 
the  section  and  because  he  thought  the  removal  of  the  dust  was 
a  mere  secondary  incident  in  the  operations. 

On  the  above  grounds  he  came  upon  the  whole  to  the  conclusion 
that  the  appellant  had  not  made  out  any  legal  justification  for 
his  appropriation  of  the  roadway,  and  he  accordingly  convicted 
him. 

By  the  Metropolitan  Police  Act  1839  (2  &  3  Vict.  c.  47), 
8.  54: 

Etctj  penon  shaU  be  liable  to  a  penalty  of  not  more  than  40ff.  who  within  the 
limits  of  the  metropolitan  polioe  distriot  shall  in  any  thoroughfare  or  public  place 
•ommit  any  of  the  following  offences ;  (that  is  to  say)  ...  (6)  Eyery  person 
who  shall  cause  any  cart,  public  carriage,  sledge,  truck,  or  banow,  with  or  without 
horses,  to  stand  any  longer  than  may  be  necessary  for  loading  or  unloading,  or  for 
taking  up  or  setting  down  passengers,  except  haolmey  carriages  standing  for  hire  in 
any  plaoe  not  forbidden  by  law,  or  who  by  means  of  any  cart,  carriage,  sledge,  truck, 
or  barrow,  or  any  horse  or  other  animal  shall  wilfully  interrupt  any  public  CKOssing, 
or  wilffQly  cause  any  obstruction  in  any  thoroughfare. 

DancJcwerts,  K.C.  (JB.  2?.  Vaughan  WilUams  and  D.  JET. 
CrompUm  with  him)  for  the  appellant. — The  conviction  was 
wrong,  for  before  the  magistrate  coald  convict  he  must  find  that 
there  was  a  material  obstruction — ^that  is,  a  common  law  obstrnc- 
tion :  {Original  Hartlepool  Collieries  Compamf  v.  Oihb,  36  L.  T. 

s  8  2 
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Dunn       Kep.  433;  5  Oh.  Div.  713).     Each  case  must  be  considered  on 
'^-  its  merits,  and  no  limit  is  placed  by  sect.  54  (6)  of  the  Metro- 

'       politan   Police  Act,   1839,  as  to  what  is  a  necessary  time  for 

1904.       loading  and  unloading.     A  pantechnicon  van  might  stand  oatside 

7~"  _   a  house  all  day  and  be  much  more  of  an  obstruction  than  this 

OhHruci^jtr—  truck,  but  it  could  not  be  suggested  that  proceedings  ought  to 

Mechanical  be  taken  for  that.     If  the  use  of  the  highway  is  reasonable  and 

eonirivance   the  space  occupied  not  excessive  there  can  be  no  offence. 

LufM^^       Macmorran,  K.C.  {Arthur  Grill  with  him)  for  the  respondent. 
MetvfypoUtan  — Everybody  has  a  right  to  a  free  and  uninterrupted  use  of  the 
Police  Act,    whole  of  the  highway,  and  it  is  no  answer  to  say  that  persons  by 
^?.^~^^^  going  round  any  obstractioo  could  get  past.     He  referred  to 
f.54.    *    Attorney-General    v.    Brighton  and  Hove    Co-operative   Supply 
Association  (81  L.  T.  Rep.  762 ;  (1900)  1  Ch.  276) ;  flbnwr  v. 
Cadman  (54  L.  T.  Rep.  421 ;  16  Cox  C.  C.  51)  ;  Chelsea  Vestry 
V.    Stoddard  (43  J.  P.  782).     What  the  appellant  claims  here  is 
to  practically  carry  on  his  business  in  the  highway.     The  con- 
viction was  right  and  should  be  affirmed. 

Lord  Alvsbstone,  G.J. — I  think  that  every  case  of  this  kind 
where  a  person  is  summoned  for  wilfully  causing  an  obstruction 
to  a  thoroughfare  mast  depend  upon  its  particular  facts,  and  I 
have  not  the  least  intention  of  expressing  any  opinion  that  people 
have  a  right  of  appropriating  a  street  for  the  purpose  of  carrying 
on  their  business,  or  that  this  company  or  anybody  else  have  any 
right  to  put  their  machinery  in  the  street  anywhere,  or  that  it 
may  not  be  a  wilful  obstruction.     All  I  say  is  that  the  magistrate 
seems  to  me  to  have  stated  facts  to  show  that  there  was  do 
evidence  of  an  offence  under  this  statute.     He  first  finds  that 
nobody  was  in  fact  obstructed ;  he  then  gives  the  width  of  the 
street,  and  that  some  2ft.  Sin.  or  2fb.  lOin. — I  think  it  is  oat  of 
a  width  of  80ft. — ^were  obstructed  for  some  hours  in  the  day.    I 
do  not  want  to  deal  with  this  case  in  detail,  which  comes  from  a 
very  experienced  magistrate,  because  he  says  how  he  finds.    He 
says  he  finds  the  business  purpose  was  in  itself  reasonable — ^that 
is,  it  was  reasonable  to  have  the  house  cleaned  at  that  time ;  the 
time  selected  for  the  operation  was  reasonable ;  neither  the  time 
nor  space  occupied  by  it  was  excessive.     On  the  other  hand,  the 
system  of  carpet  cleaning  involved  was  in  no  sense  necessary  to 
the  ordinary   comfort    or   exigency   of  life;    it  is  still  in  the 
experimental  stage,  and  cannot  be  regarded  as  an  incident  of 
everyday  life ;  the  present  noise  of  the  machinery  used  and  the 
collection  of  sightseers  attracted  by  the  working  of  it  are  or  may 
be  productive  of  discomfort  and  inconvenience  to  occupants  of 
houses  and  people  using  the  streets,  &c.     It  seems  to  me  all 
those  three  things  might  be  very  material  indeed  if  he  was  dealing 
with  a  case  where  in  fact  he  was  able  to  say  there  had  been  wilfnl 
obstruction,  or  that  the  people  or  the  road  had  been  wilfully 
obstructed,  but  it  seems  to  me,  having  found  as  he  has  that  it 
was  a  reasonable  use  and  there  was  no  obstruction  in  fact,  that 
to  nullify  the  effects  of  those  findings  by   saying  that  it  was 
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experimental  or  had  not  become  part  of  the  ordinary  comfort       Dunn 
and  exigency  of  life  is  applying  a  test  which  ought  not  to  be       ^' 

applied.     I  think  that  in  this  case  there  was  no  evidence  of  a       ' 

wilful  obstruction  of  the  highway.     I  desire  to  repeat  that  I  do        1904. 
not  want  anything  I  say  to  suggest  or  indicate  that  the  company    n-.T"" 
have  the  right  of  carrying  on  their  business  in  every  highway,  outruct^in^ 
or  to  appropriate  any  part  of  the  highway  independently  of  the   Mtchanieai 
inconvenience  caused  to  other  people.     I  think  in  this  case  there    «>»^»«nc« 
was  no  evidence  on  which  we  can  properly  find  that  there  was      }^^y^^!^^ 
wilful  obstruction  of  the  highway  under  sub-sect.   6  of  sect.  54  MetropoUtcm, 
of  the  Metropolitan  Police  Act,  and  I  think  the  appeal  should    Police  Act, 
be  allowed.    "^  "^^^  Tic'-^V 

Wills,  J. — I  agree.  «.54. 

KiNNEDT,  J. — I  am  of  the  same  opinion.     It  appears  to  me  that 
it  must  in  each  case  be  a  question  of  degree,  and,  therefore,  in 
this  case,  in  order  that  we  may  do  as  I  concur  with  my  Lord  and 
Wills,  J.  we  ought  to  do — namely,  reverse  the  decision — let  us 
see  whether  there  was  anytning  to  show  such  circumstances  as 
justify  the  magistrate  finding  as  he  did.     I  think,  from  the  very 
fair  and  full  way  that  the  case  is  stated,  we  have  the  means  of 
seeing  that  there  was  nothing  which  ought  to  have  led  to  this 
conviction  on  the  facts.     The  learned  magistrate  has  given  us 
some  reasons  which  do  not,  I  confess,  seem  to  be  applicable.     I 
do  not  think  the  noise  of  the  machinery  used,  so  as  to  possibly 
cause  discomfort  and  inconvenience  to  occupants  of  neighbouring 
houses,  is  an  obstruction  of  a  highway,  or  is  an    element  of 
the  obstruction  of  a  highway.     Of  course,  if  it  causes  a  crowd,  it 
would  be  otherwise.     So,  in  the  same  way,  I  do  not  think  it  is 
very  relevant  to  consider  that  the  system  of   carpet  cleaning 
involved  is  not  necessary  to  the  ordinary  comfort  or  exigency  ot 
life.     If  that  is  to  be  considered,  it  is  prohibitive  of  every  new 
invention  of  the  same  kind,  if  there  could  be  any  justification  to 
bring  machinery  there  to  clean  carpets.     It  must  be  a  matter  of 
degree  to  justify  a  conviction  for  wilful  obstruction  of  a  highway, 
and  when  it  is  said  by  Mr.  Macmorran  in  his  argument  that  a 
trader  has  not  got  a  right  to  use  the  streets  for  part  of  his  trade, 
in  a  degree  we  all  know,  living,  as  we  have  to  live,  in  a  city,  and 
making  reasonable  allowance  for  reasonable  conduct,  that  there 
are  people  who,  in  selling  things,  do  pass  their  trucks,  I  should 
think,  down  every  street  in  London,  certainly  in  the  west  of 
London,  and,  if  they  do  not  stop  too  long,  I  do  not  think  you 
should  condemn  them  because  while  a  customer  comes  to  them 
they  are  using  the  street  for  their  trade.     This  is  a  big  machine 
and  a  novel  one,  and  might  be  a  nuisance  if  used  differently  to 
the  way  in  which  the  magistrate  has  stated  it  has  been  used  on 
this  occasion  in  this  place. 

Appeal  allowed. 
Solicitors :  Hasties ;  Wontner  and  Sons. 
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Tuesday,  March  29^  1904. 

(Before  Lord  Alvbbstone^  C.J.,  Dablxng  and  Channbll,  JJ.). 

WiELAND  (app.)  V.  BuTLER-HoGAK  (resp.).  (a) 

Sale  of  food — Vnaovmd  meat — Meat  going  bad  while  stored — 
Meat  not  set  out  or  offered  for  sale — *'  Intended  for  the  food  of 
man ''— Public  Health  Act,  1875  (88  *  39  Vict.  c.  55),  ss.  116, 
117. 

On  a  Monday  morning,  shortly  after  twelve  o'clock  at  noon,  an 
inspector  of  nuisances  visited  the  shop  where  the  appellant 
carried  on  the  business  of  a  butcher.  The  shop  contained  a  safe 
which  the  inspector  found  closed.  It  was  opened  by  him  and 
found  to  contain  some  meat  which  showed  signs  of  decomposition. 
Bv^ness  was  carried  on  at  the  appellant's  shop  up  to  midnight 
on  the  previous  Saturday,  when  all  the  meat  remaining  unsold 
was  placed  in  the  safe,  and  was  then  sound  and  Jit  for  the  food 
of  man.  On  the  Monday  in  question  the  safe  had  not  been 
opened  after  midnight  on  the  previous  Saturday  until  the 
inspector's  visit,  a  period  of  thirty-six  hours. 

In  the  ordinary  course  of  the  appellant's  business  all  the  meat 
contained  in  the  safe  would  have  been  examined  before  setting  it 
out  for  sale,  wnd  any  part  found  to  have  been  unsound  would 
have  been  removed. 

Held,  that  there  was  no  evidence  that  the  msat  was  deposited  on 
the  appellant's  premises  for  the  purpose  of  sale  and  intended 
for  the  food  of  man. 

Mallinson  v.  Carr  (17  Oox  C.  C.  220 ;  63  L.  T.  Bep.  459 ;  (1891) 
1  Q.  B.  48)  distinguished. 

i^ASE  stated  on  an  information  preferred  by  the  respondent 
^^  against  the  appellant  under  the  Public  Health  Act,  1875, 
for  that  on  the  12th  day  of  October,  1903,  certain  meat  in  the 
possession  of  the  appellant  was  deposited  for  the  purpose  of  sale 
on  his  premises  and  was  intended  for  the  food  of  man  and  was 
unsound. 

The  facts  proved  and  admitted  before  the  justices  were  as 
follows : 

On  Monday,  the  12th  day  of  October,  1903^  shortly  after 
twelve  o'clock  at  noon,  an  inspector  of  nuisances  for  the  district 
visited  the  shop  where  the  appellant  carried  on  the  business  of  a 

(a)  Reported  by  W.  db  B.  Hxbbbbt,  Esq.,  Barriater-at-Law. 
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butcher.     One  cuBtomer  was  present  in  the  shop,  which  was    Wuland 
being  cleaned  under  the  direction  of  the  appellant^s  manager.  ^  ^^^ 

The  shop  contained  a  safe  which  the  inspector  found  closed,      hogan. 

It  was  opened  by  him  and  found  to  contain  a  large  quantity  of        

meat  for  the  most  part  perfectly  sound,  but  part  of  a  neck  of        ^^* 
matton  weighing  about  31b.,  some  sausages,  and  nine  pieces  of  SaU  of  food- 
cooked  meat  in  separate  dishes  showed  signs  of  decomposition.      Unsound  meat 

All  these  were  seized  by  the  inspector,  and,  after  being  —Storage  at 
submitted  for  inspection,  were  taken  before  and  condemned  by  *jf^^  ^^teT 
a  justice  on  the  same  day  as  unsound  and  unfit  for  the  food  of  before  offered 
man.  /^  **^ — 

The  meat  condemned  was  unsound  and  unfit  for  the  food  of  tJ^f^Hi^!^^ 

joocL  oj  n%an~~~ 

man  at  the  time  of  seizure  by  reason  only  of  decomposition  or  33  4>39  Vict. 
putrefaction.  c.  55,  «.  116, 

Evidence  on  behalf  of  the  appellant  was  adduced  as  follows : 

Business  was  carried  on  at  the  appellant^s  shop  up  to  midnight 
on  the  previous  Saturday,  when  all  the  meat  remaining  unsold 
was  placed  in  the  safe,  and  was  then  sound  and  fit  for  the  food  of 
man. 

The  ordinary  course  of  business  at  the  appellant's  shop  was  to 
devote  the  morning  on  Mondays,  when  very  little  trade  takes 
place,  to  cleansing  and  preparatory  work,  and  not  to  set  out  or 
examine  the  contents  of  the  safe  until  the  process  is  complete. 

On  the  Monday  in  question  the  safe  had  not  been  opened  after 
midnight  on  the  previous  Saturday  until  the  inspector's  visit,  a 
period  of  thirty-six  hours.  Further,  in  the  ordinary  course  of 
the  appellant's  business,  all  the  meat  contained  in  the  safe  would 
have  been  examined  before  setting  it  out  for  sale,  and  any  part 
found  to  have  been  unsound  would  have  been  removed. 

The  justices  were  of  opinion  that  the  facts  as  above  stated 
constituted  an  offence  against  sects.  116  and  117  of  the  Public 
HeaJtli  Act,  1875,  and  they  convicted  the  appellant. 

By  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  116  : 

Any  medioal  officer  of  health  or  inspeotor  of  nnisanoes  may  at  all  reasonable 
tunea  inapeot  and  examine  any  animal,  oaroaae,  meat,  poultry,  game,  fleeh,  fish, 
fmit,  Tegetables,  00m,  bread,  flonr,  or  milk  exposed  for  sale  or  deposited  in  any 
plaoe  for  the  purpose  of  sale,  or  of  preparation  for  sale,  and  intended  for  the  food 
of  man,  the  proof  that  the  same  was  not  exposed  or  deposited  for  any  snoh  purpose, 
or  was  not  intended  for  the  food  of  man,  resting  irith  the  party  charged ;  and  if 
any  snoh  animal,  oaroase,  meat,  poultry,  game,  flesh,  fish,  frait,  vegetable,  oom, 
bread,  flonr,  or  inilk  appears  to  snoh  medioal  officer  or  inspector  to  be  diseased  or 
nnsonnd  or  unwholesome,  or  unfit  for  the  food  of  man,  he  may  seize  and  carry  away 
the  aame  himself  or  by  an  assistant  in  order  to  have  the  same  dealt  wiUi  by  a 
jnstioe. 

And  by  sect.  117: 

If  it  appears  to  the  justice  that  any  animal,  carcase,  meat,  poultry,  game,  fiesh, 
fish,  fruit,  Tegetables,  com,  bread,  flour,  or  milk  so  seised  is  diseased  or  unsound  or 
unwholesome,  or  unfit  for  ^e  food  of  man,  he  shall  condemn  the  same  and  order  it 
to  be  destroyed  or  so  disposed  of  as  to  prevent  its  being  exposed  for  sale  or  used 
for  the  food  c/t  man ;  and  the  person  to  whom  the  same  belongs  or  did  belong  at  the 
time  of  exposure  for  sale,  or  in  whose  poasesaion  or  on  whose  premises  the  same 
waa  fonnd,  shaU  be  liable  to  a  penalty  not  exceeding  201.  for  every  animal,  carcase, 
or  llah,  or  j^ieoe  of  meat,  flesh,  or  fish,  or  any  ponl^  or  game,  or  for  the  parcel  of 
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WiiLAND  fmit,  Tegreiablea,  com,  bread,  cr  fl  lar,  or  for  thi  taitk  wo  oondemned,  or,  at  the 

i\  discretion  of  the  jastioe,  withoat  the  iuflijiion  of  a  fine  to  imprisonment  for  a  tens 

BuTLBB-  of  not  more  than  three  months.    The  jnstioe  who  nnder  this  seotion  is  empowered 

HooiLN.  to  oonviot  th<)  offender  may  be  either  the  jnstioe  who  m^y  have  ordered  the  artiele 

to  be  disponed  of  or  destroyed  or  any  other  jnstioe  haying  jnrisdiotion  in  the  plaoe. 

1904 

^^  Olarke  Hall  for  the  appellant. — The  justices  were  wrong,  for 

Sale  of  food  on  the  case  as  stated  by  them  it  is  clear  that  this    meat  was 

CWuMdweot^otj  deposited  for  sale  and  intended  for  the  food  of  man.     [He 

end  o/wLh—  referred  to  the  corresponding  provisions  in  the  Public  Health 

MeatmH^d    (London)  Act,  1891  (sect.  47).]      In  no  sense  could  it  be  said 

hefore  offered  ^ha.t  this  meat  was  intended  for  the  food  of  man,  and  it  could  not 

intlndedfor  ^  ®*^^  ^^**  because  meat  went  bad  on  the  premises  before  the 

food  of  man—  person  owning  the  premises  had  t)ie  opportunity  of  examining  it, 

38  4-  39  Vict,  that  constituted  an  offence  within  the  Public  Health  Act,  1875. 

r.  65,  M.  116,  rjnj^  f^^^g  -^^  MalKnson  v.  Cmr  (17  Cox  C.  C.  220 ;  63  L.  T.  Rep. 

459;  (1891)  1  Q.  B.  48)  are  very  different  from  the  present  case, 
for  there  the  defendant  kept  the  meat  on  his  premises  after  he 
knew  it  was  unsound  and  unfit.  Here  there  was  no  evidence  that 
the  appellant  meant  to  keep  the  meat  after  he  discovered  it  was 
bad;  in  fact^  the  evidence  showed  that  it  would  have  been 
examined  before  he  set  it  out. 

jB.  Oumiingham  Olen  for  the  respondent. — Under  sects.  116 
and  117  the  onus  is  on  the  appellant.  The  intention  was  for  the 
justices  to  consider,  and,  although  they  have  set  out  in  the  case 
the  evidence  given  by  the  appellant^  the  fact  that  they  convicted 
him  shows  that  they  did  not  believe  him.  Here  the  seizure  was 
not  tintil  twelve  o'clock^  and  there  was  a  customer  in  the  shop. 
The  conviction  was  therefore  right. 

Lord  Alvbestonb,  O.J.  — Of  course  if  the  argument  put  forward 

by  Mr.  Glen  on  behalf  of  the  respondent  is  good  on  the  case  as 

it  is  stated,  this  conviction  would  have  to  stand.     If  the  justices 

had  only  treated  what  they  have  set  out  in  the  case  as  evidence 

which  they  heard^  but  did  not  believe,  he  might  be  right ;  bat  I 

cannot  think  that  the  justices  meant  it  to  be  understood  that  they 

did  not  believe  the  evidence  given  for  the  appellant.     They  say: 

"  We  were  of  opinion  that  the  facts  as  above  stated  constituted 

an  offence  against  the  Public  Health  Act,  1875,  ss.  116^  117,  aud 

convicted  the  appellant.'^     That  statement,  I  think,  shows  that 

their  findingsamounted  to  this  that  the  meat  had  gone  bad  between 

Saturday  and  Monday,  that  the  meat  had  not  been  dealt  with  np 

to  the  time  on  Monday  when  the  inspector  opened  the  safe,  and 

that  up  to  that  time  on  the  Monday  the  meat  had  not  been 

handled  or  moved  from  the  safe.     That  being  so,  I  do  not  think 

that  there  was  any  evidence  that  meat  in  the  possession  of  the 

appellant  was  deposited  for  the  purpose  of  sale  on  his  premises 

and  was  intended  for  the  food  of   man  in  addition  to  being 

unsound.     In  Mallinson  v.  Garr  (1 7  Oox.  0.  0.  220 ;  63  L.  T. 

Bep.  459;  (1891)  1  Q.  B.  48)  the  decision  turned  on  the  &ct 

that  the  respondent  had  retained  the  meat  on  his  premises  after 

he  knew  that  it  was  unsound  and  unfit.     I  think  the  justices 

here  were  wroug,  and  the  appeal  mnst  be  all"wed. 
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Darling^  J. — I  am  of  the  same  opiDion.    What  the  magistrates    Wiblahd 
had  to  consider  here  was  whether  the  meat  was  deposited  for  the     g-Jf", 
purpose  of  sale  on  the  premises^  and  was  it  intended  for  the      hogan. 

food  of  man.     The  evidence  given,  and  which  we  mast  take  the        

magistrates  believed,  shows  that  it  was  not  intended  for  the  food        ^^^ 
of  man,  for  they  say:  ^^In  the  ordinary  course  of  appellant^s  ^^jg  ^^  yoo^_ 
business  all  the  meat  contained  in  the  safe  would  have  been  Unaoundmeat 
examined  before  settin&r  it  out  for  sale,  and  anv  part  found  to  —Storage  at 
have  been  unsound  would  have  been  removed/'     That  shows  the   ^^^^  sorted^ 
meat  was  not  exposed  in  the  business  at  all,  and  the  evidence  before  offered 
amounted  to  that,  whatever  the  condition  of  the  meat  was  at  the     /^^  sale- 
time  the  safe  was  opened,  at  that  time  it  was  not  intended  for  the  f^^/^f  ^^ 
food  of  man,  for  it  would  have  had  to  have  been  examined  first.    38  ^  89  Yici. 

Channbll,  J. — I  agree.  «•  55,  m.  116, 

Appeal  allowed. 

Solicitors :  W,  T.  Bicketts  and  Son  ;  F.  Shelton. 
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February  4  and  5,  1904. 

(Before  Lord  Alvebstonb,  C.J.,  Wills  and  Kinkidt,  JJ.) 

Cbntsal  London  Railway  Gompant  v,  Hammbbsmith  Bobouoh 

C!ouNciL.  (a) 

Nuisance — 8mohe — Notice  to  abate — Notice  to  prevent  recurrence 
— Prohibition  order  —  Specifying  works  —  Evidence  —  Public 
Health  {London)  A^i,  1891  (54  ^  55  Vict.  c.  76),  ss.  4,  5,  430, 
sched.  8. 

Before  a  notice  is  served  under  sect.  4  (2)  of  the  Public  Health 
{London)  Act,  1891,  requiring  the  person  served  to  do  what  is 
necessary  for  preventing  recurrence  of  the  nuisance,  it  is  not 
necessary  that  a  notice  requiring  such  person  to  abate  the 
nuisance  under  sect,  4  (1)  shall  have  been  served  previously  or 
included  in  such  notice.  Therefore,  a  notice  having  been  given 
under  sect.  4  (2),  a  Court  of  summary  jurisdiction  can  make  an 
order  under  sect.  5  prohibiting  a  recurrence  of  the  nuisance  and 
specifying  works  to  be  executed,  where  the  only  notice  served  has 
been  under  sect.  4  {2),  if  such  Courtis  satisfied  that  the  nuisance, 
although  abated,  is  likely  to  recur, 

(o)  B«porte4  by  W.  P«  B,  Hsbbjbbt,  Esq.,  Barruter-i^t-Law, 
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Cbvtbax     On  the  hearing  of  informations  and  complaints  under  sect,  5  (1) 

London  (j^j^  ^^^  respondents  proved  the  nmsances  alleged,  but  offered  no 

OoxFANT         evidence  as  to  how  the  black  smoke  which  caused  the  nuisances 

V.  had  been  caused  or  as  to  what  works  were  necessary  to  abate  or 

prevent  sv^h  nuisances, 

BoBouGH     -^^  appellants'  witnesses  stated  that  the  bUick  smoke  might  have 

CouNoiL.         been  caused  by  two  furnace  doors  being  open  at  the  same  time. 

The  magistrate  determined  that  the  respondents  were  entitled  to  a 

prohibition  order,  and  thereupon  the  appellants  required  that 

Nu%sanc9—        the  order  should  specify  the  works  they  were  to  execute  under 

Smoke—  sect.  5  (5),  but  insisted  that,  the  case  being  closed,  the  magistrate 

^)atement^      t(;<w  precluded  from  hearing  further  evidence  as  to  the  works 

ficationof        nccessary.     The  magistrate  therefore  added  to  his  prohibition 

works—  order  a  direction  to  the  appellants  to  fit  up  apparatus  to  prevent 

J?rideiw«--        the  fumace  doors  being  opened  simultaneously. 

Public  Health  ^r  tj  •St    *  jt.         j  7 -j 

(London)  Act,  lieLcLy  triat  trie  order  was  valta. 
1891—54^55 

Vici.c.  76,  /^ ASE  stated  on  six  informations  and  complaints  preferred  by 
'*w/Ud  3  '  *^®  respondents  against  the  appellants. 

Upon  the  hearing  of  the  informations  and  complaints^  the 
following  facts  were  either  proved  in  eyidence  or  admitted. 

The  appellants  are  occapiers  of  an  electricity  generating 
station^  which  provides  power  for  the  ranning  of  the  trains  of 
the  appellants^  at  Wood-lane^  Shepherd's  Bush^  in  the  borongh 
of  Hammersmith. 

The  respondents  are  the  council  and  sanitary  authority  of  that 
borough. 

By  the  Pablic  Health  (London)  Act,  1891  (54  &  55  Vict. 
c.  76) : 

Seot.  4. — (1)  On  receipt  of  any  information  respecting  the  ezistanoe  of  a  nviMooe 
liable  to  be  dealt  with  ■nmmaxily  nnder  this  Aot  the  aanitar  anthority  ahall,  if 
satiflfied  of  the  eziatenoe  of  a  nniaanoe,  aerre  a  notice  on  the  perao  by  whcee  aot, 
default,  or  aniferanoe  the  noiaance  ariaea  or  continnea,  or,  if  each  peraon  eaonot  be 
foond,  on  the  oocnpier  or  owner  of  the  premiaea  on  which  the  noiaance  ariiet 
requiring  him  to  abate  the  aame  within  &e  time  specified  in  the  notice,  and  to 
execute  anoh  worka  and  do  aach  things  aa  may  be  neceasary  for  that  purpose,  and, 
if  the  aanitary  authority  think  it  deairable  (but  not  otherwiae),  apeoifying  anyworke 
to  be  executed.  (2)  The  aanitary  authority  may  alao  by  the  aame  or  another  notioe 
aerred  on  auch  occupier,  owner,  or  peraon  require  him  to  do  what  ia  neoeassiy  for 
prcTcnting  the  recurrence  of  the  nuisance,  and,  if  they  think  it  deairable,  specify 
any  works  to  be  executed  for  that  purpose  and  may  aerve  that  notioe,  notwithsfeand- 
ing  that  the  nuiaance  may  for  a  time  have  been  abated,  if  the  aanitary  anthoritj 
conaider  that  it  ia  likely  to  recur  on  the  aame  premiaea. 

Sect.  5. — (1)  If  ...  (6)  The  nuiaance,  although  abated  ainoe  the  aenioe  of 
the  notice,  ia  in  the  opinion  of  the  sanitary  authority  likely  to  recur  on  the  sane 
premises,  the  aanitary  authority  ahaU  make  a  oomplaint  and  the  petty  aesiionsl 
court  hearing  the  complaint  may  make  on  such  peraon  a  summary  order  (in  this  Aot 
referred  to  aa  a  nuisance  order).  (2)  A  nuisance  order  may  be  an  abatement  order, 
or  prohibition  order,  or  a  closing  order,  or  a  combination  of  sooh  ordera.  .  .  • 
(5)  An  abatement  order  or  a  prohibition  order  ahall,  if  the  person  on  whom  the 
order  ia  made  ao  requirea  or  the  Court  onnaiders  it  desirable,  specii^  the  works  to 
be  executed  by  saoh  person  for  the  purpose  of  abating  or  preTcnting  the  recomDee 
of  the  nuisance. 

By  sect.  130  the  forms  in  the  Srd  schedule  to  this  Act  or 
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forma  to  the  like  effeot  varied  as  circnmstaaces  may  require  Cintbal 

may^  unless  other  forms  are  prescribed  by  the  Summary  Juris-  London 

diction   Act,   1879^   be   used    and    shall    be   sufficient    for   all  ookpant 
purposes.     In  the  3rd  schedule  are  form  A,  notice  requiring 

abatement  of  nuisance:   form  B,  summons:   form  C,  nuisance  Hammir- 

^  7  J  J  7  SMITH 

oraer.  Borough 
On  the  5th  day  of  February,  1908,  S.  H.  Brown,  the  sanitary     Council. 
inspector  of  the  respondents,  in  pursuance  of  instructions  from 
the    respondents,   served   upon   the   appellants   at   their   office. 

No.  125,  High  Holborn,  W.C.,  notice  in  a  printed  form  such  as  NiManc§— 
is  prescribed  in  the  3rd  schedule — namely,  form  A — but  filled     SmoU— 

up  and  varied  in  manuscript  with  partial  alterations  as  follows :  J^^!^!^^. 

Pablio  Health  (Londoii)  Act,  1891  (54  A  55  Yiot.  o.  76).— Borougb  of  Hammer-     fieaiion  of 
smith    (Pablio  Health  Department),  Town  Hall,  Broadway,  Hammersmith,  W. — To       toorks — 
the  Central  London  Bailway  Company  Limited,  of  125,  High  Holborn,  London,  W.C.,     Evidence — 
by  Mr.  Biohard  Oliver  Graham,  their  seoretary. — Take  notice  that  nnder  the  pro-  Public  Health 
Timona  of  the  Poblio  Health  (London)  Aot,  1891,  the  oonnoil  for  the  metropolitan  {Lond<m)  Adt 
borooflrh  of    Hammenmith,  the  lanitary  authority  for  the  said  borongh,  being  1891 — 54  ^  55 
■atisfied  that  at  the  generating  atation.  Wood-lane,  Shepherd's  Bnsh,  in  tiie  said     Vict,  e,  76, 
boronsh,  of  whioh  yon  are  the  ooonpiers,  there  existed  recently,  to  wit,  on  or  about  ss.  4,  5,  430, 
the  22nd  day  of  Jannaiy,  1903,  the  following  nniaaaoe — namely,  a  chimney  (not      schsd.  3. 
being'  the  chimney  of  a  private  dwelling-house),  known  as  No.  1  shaft,  sending 
forth  bUtok  smoke  in  such  quantities  as  to  be  a  nuisance — and  that,  although  the 
■aid  nuisance  has  since  the  last-mentioned  day  been  abated,  the  same  is  likely  to 
reonr  at  the  said  premises,  do  hereby  require  you  to  do  such  things  as  may  be 
naoeeaary  for  preventing  the  recurrence  of  the  said  nuisance.    If  you  make  default 
in  oomplying  with  the  requisitions  of  this  notice  a  summons  will  be  issued  requiring 
your  attendance  before  a  petty  sessional  court  to  answer  a  complaint  which  shall  be 
made  for  the  purjKwe  of  preventing  the  recurrence  of  the  nuisance,  and  for  recover- 
ing the  oosts  and  penaltiee  that  may  be  incurred  thereby. — ^Dated  this  5th  day  of 
Feb.,  1903. — S.  Hugoinb  Brown,  Sanitary  Inspector. 

On  the  8th  day  of  Aprils  1908^  S.  H.  Brown  laid  six  several 

informations  at  the  West  London  Police  Coart^  and  obtained 

six  summonses  against  the  appellants  in  the  following  form : 

West  London  Potice-oourt. — In  the  Metropolitan  Police  District. — To  the  Central 
London  Bailway  Company,  of  No.  125,  High  Holborn,  London,  W.C. — Information 
has  been  laid  this  day  by  Samuel  Huggins  Brown,  sanitary  inspector  on  behalf  of 
the  metropolitan  borough  of  Hammersmith,  for  that  on  the  day  of  , 

1908,  at  the  generating  station,  Wood-lane,  Shepherd's  Bush,  in  the  borough  of 
Hammersmith,  within  the  district  aforesaid,  of  which  you  are  the  occupier,  there 
existed  recently  the  following  nuisance — namely,  a  chimney  (not  being  of  a  private 
dwelling-house),  known  as  No.  1  shaft,  sending  forth  black  smoke  in  such  quantities 
as  to  be  a  nuisance — and,  although  the  said  nuisance  has  since  the  last-mentioned 
day  been  abated  or  discontinued,  that  the  same  or  a  like  nuisance  is  likely  to  recur 
at  the  said  premises.  Ton  are  therefore  hereby  summoned  to  appear  before  the 
oonrt  of  summary  jurisdiction  sitting  at  the  West  London  Police  Court,  on  Wednes- 
day, 22nd  day  of  April,  1908,  at  the  hour  of  two  in  the  afternoon,  to  answer  to 
the  said  information. — (Hven  under  my  hand  and  seal  this  8th  day  of  April, 
1903. — (Signed)  B.  O.  B.  LiLNi,  one  of  tiie  magistrates  of  the  police-courts  of  the 


The  dates  on  which  the  nuisances  were  alleged  to  have 
existed  in  the  summonses  were  the  27th  day  of  January^  the 
20tlL  day  of  February,  the  24th  day  of  February,  the  4th  day  of 
March,  the  11th  day  of  March,  and  the  25th  day  of  March, 
1903. 

The  informations  were  by  consent  heard  together  at  the  West 
London  Police  Court  on  the  22nd  day  of  Apru,  1903. 


M 


636  O&IMIKAL   LAW   CASES. 

CiNTBAL         For  the  appellants  it  was  argued  that  the  notice  of  the  5th 
London      ^y  q£    February  was  defective  and  invalid   as  not  being  in 
CoKPAHT     compliance  with  the  provisions  of  the  Public  Health  (London) 
V.  Act,  1891   (54  &  55  Vict.  c.  76),  in  that  under  sect.  4  (1)  and 

Hakmes-    gecij    5   ^1)   ^i^  ijjjy  respondents  should  have  served  npon  the 
Borough     appellants  a  notice  requiring  them  to  abate  the  nuisance  within 
Council,     a  time  specified  therein,  and  that  the  notice  of  the  5th  day  of 
— '-         February  did  not  require  the  appellants  to  abate  the  nuisance 

■        within  a  specified  time  or  at  all,  and  that  under  sect.  4   (2)  the 

Nuiacmce—   notice  of   the  5th  day  of  February   should   have  been  either 

Smoke—      incorporated  with    or    supplemental   to   a    notice   to  abate  the 

ordJr^^^ci'  ^^^^^^^^9   ^^^    ^^at    under    sect.    5    (1)    (b)    no   complaint  or 

fieation  of    Summary  order  could  be  made  against  the  appellants  unless  and 

works—      until  the  nuisance  had  been  abated  by  them  after  and  in  conse- 

Pv5l^H«iu7i  ^i'^®'^^*®  ^^  *  notice  to  abate  the  nuisance. 

iLond(m)  Act,  ^0^  ^^^  respondents  it  was  argued  that  the  notice  of  the 
1891— .54  4*5$  6th  day  of  February  followed  the  second  part  of  form  A  in  the 
ri^'s'Jso  ^^^  schedule  to  the  Public  Health  (London)  Act,  1891;  that 
sehed.  3.  '  such  seoond  part  of  form  A  was  intended  to  apply  to  intermittent 
nuisances,  such  as  the  issuing  of  black  smoke ;  that  the  notice 
of  the  5th  day  of  February  was  a  notice  to  abate  under  sect.  4 
(1)  and  sect.  5  (1)  (&),  and  that  the  word  '^  abated '^  in  sect.  5 
(1)  (&)  had  reference  to  a  discontinuance  of  the  nuisance 
however  caused,  and  whether  a  notice  to  abate  the  same  had 
been  served  or  not. 

It  was  further  contended  by  the  respondents  that  the  first 
part  of  form  A  was  quite  inapplicable  to  the  present  case  as  it 
contemplated  an  existing  nuisance  requiring  to  be  abated  at  the 
time  of  serving  notice  in  the  form  of  the  first  part  of  form  A, 
and,  further,  that  by  reason  of  sect.  130  of  the  Act  the  second 
part  of  form  A  was  properly  used  as  a  notice  under  sect.  4  (1) 
and  sect.  5  (1)  (5)  in  reference  to  such  matters  as  intermittent 
black  smoke  nuisances  under  sect.  24  of  the  statute. 

The  only  witnesses  called  on  behalf  of  the  respondents  were 
S.  H.  Brown,  the  sanitary  inspector,  who  stated  that  he  had 
observed  black  smoke  in  such  quantities  as  to  be  a  nuisance 
issuing  from  No.  1  shaft  on  the  dates  in  question,  and  Edward 
Harrison,  a  coal  officer  of  the  London  County  Council,  who  said 
he  had  watched  with  S.  H.  Brown  for  black  smoke  on  the 
22nd  day  of  January,  1903,  and  no  evidence  was  given  or 
tendered  on  behalf  of  the  respondents  as  to  how  the  black  smoke 
had  been  caused,  nor  specifying  any  works  to  be  executed  by 
the  appellants  for  the  purpose  of  abating  or  preventing  the  issue 
of  black  smoke. 

Evidence  was  called  on  behalf  of  the  appellants,  by  their 
engineers,  that  for  the  purpose  of  generating  electricity  to  work 
their  railway  many  hundreds  of  tons  of  coal  per  week  were 
burnt,  and  that,  in  consequence  of  the  complaints  of  the 
respondents  with  regard  to  smoke,  they  had  at  great  expense 
equipped  aud  fitted  tlie  generating  station  with  mrnaces  fired 
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by  haud  aud  had  replaced  auiouiatio  mechanical  stokers  by  hand     Csntral 
firing  and  had  converted  their  boilers  in  that  behalf^  and  that      London 
the  appellants    burn    nothing    but  the   best  quality  of   Welsh     coKPitNT 
smokeless  coal.     There  was  no  suggestion  that  the  appellants'  v. 

installation  machinery  and  equipment  were  not  in  all  respects    Hakmer- 
the  best  possible.     The  appellants'  witnesses^  who  denied  the    borough 
sending   forth   of   black   smoke  in    such   quantity  as   to  be  a     Council. 
nuisance^  admitted   that   nothing   had    been  done  by  them  in 
reference  to  the  machinery  or  appliances  connected  with  or  used 
for    the   generation   of   electricity    to   remedy   the  nuisance  or    Nuisance— 
prevent  its  recurrence  since  the  service  of  the  notice  of  the  5th     Smoke— 
day  of  February,  1903,  and  the  emission  of  black  smoke  might  ^i^— T^- 
liave  been  caused  by  two  furnace  doors  being  open  at  a  time.  fication  of 

After  hearing  the   arguments,  and   the  witnesses  called   on      worke— 
behalf  of  the  respondents  and  the   appellants,  the  magistrate  J^^f^'^lli. 
overruled  the  objections  ot  the  appellants  to  the  notice  of  the  (d^ndon)  Act, 
5th  day  of  February.     He  found  that  on  the  several  dates  in  the  1891— 5414*55 
summonses  the  chimney  sent  forth  black  smoke  in  such  quanti-    ^^J'S'ISa 
ties  as  to  be  a  nuisance,  and  he  held  and  determined  that  the  '*'gched.  3.  ' 
respondents  were  entitled  to  a  prohibition  order  under  sect.  5 
(1)  and  (2)  of  the  Public  Health   (London)   Act,  1891.     There- 
upon counsel  for  the  appellants  required  under  sect.  5  (5)  of  the 
Act  that  the  prohibition  order  should  specify  the  works  to  be 
executed  by  the  appellants.     No  suggestion  was  made  by  either 
party  as  to  the  works  necessary,  and  the  counsel  for  the  appel- 
lants insisted  that,  the  case  being  closed,  the  magistrate  was 
precluded  in  law  from  hearing  further  evidence  as  to  the  works 
necessary,  but  the  magistrate  adjourned  the  case  to  consider 
them,  and  on  the  80th  day  of  April,  1903,  made  the  following 
order : 

To  the  Central  London  Beilway  Compaay,  whose  registered  offioee  are  at  125, 
High  Holbom,  in  the  admioistratiTe  oonnty  of  London,  tibe  owners  and  oocnpiers  of 
oertain  premisee,  to  wit,  the  eleotrioal  generatingf  station  situate  at  Wood-lane,  in 
the  metropolitan  boroogh  of  Hammersmith,  in  the  said  oonnty  of  London  and 
within  the  metropolitan  polioe  distriot. — Metropolitan  Police  District  and  Adminis- 
trative County  of  London,  to  wit. — Whereas  the  Central  London  Railway  Company, 
being  the  owners  and  oocnpiers  of  the  said  eleofcrioal  generating  station  within  the 
meaning  of  the  Public  Health  (London)  Act,  1891,  have  this  day  appeared  before 
me,  John  Bose,  £sq.,  one  of  the  nuigistrates  of  the  police*  courts  of  the  metropolis, 
sitting  at  the  West  London  Police  Court  within  the  metropolitan  police  district,  to 
answer  the  matter  of  a  complaint  made  by  Samuel  Huggins  Brown,  sanitary 
inspector  for  and  on  behalf  of  the  council  of  the  metropolitan  borough  of  Ham- 
mersmith aforesaid,  that  on  the  25th  day  of  March,  1908,  at  the  said  generating 
station  there  existed  the  following  nuiwnce — namely,  a  chimney  (not  being  the 
ohimnoy  of  a  priyate  dwelling-honse),  known  as  No.  1  shaft,  sending  forth  black 
smoke  in  such  quantities  as  to  be  a  nuisance — and  that,  although  such  nuisance  had 
since  the  last-mentioned  day  been  abated  or  discontinued,  tilie  same  or  the  like 
nuisance  was  likely  to  recur  at  the  same  premises,  now  on  proof  here  had  before  me 
that  recently  before  the  time  of  making  tiie  said  complaint,  to  wit,  on  the  said  25th 
day  of  March,  1903,  the  nuisance  so  complained  of  did  exist  on  the  said  premises, 
but  that  the  same  has  since  been  abated,  and  that  the  same  was  caused  by  the  act, 
default,  or  snifenuioe  of  the  said  Central  London  Bailway  Company,  yet,  notwith- 
standing such  abatement,  I,  being  satisfied  that  it  is  likely  that  the  same  or  a  like 
nuisance  will  recur  at  the  said  premises,  do  therefore  prohibit  the  said  Central 
London  Bailway  Company  from  allowing  a  recurrence  of  Uie  said  or  a  like  nuisance. 
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CiMTmiLL  ftnd  for  that  pnrpoie  I  direct  the  said  Central  London  Bailway  Company  to  fit  up  at 

London  the  doors  of  the  fnmaoes  commnmoating  with  the  laid  ohimney  apparatoe  to  prerent 

Railway  the  doore  being  opened  or  kept  open  eimnltaneoaily,  for  example,  a  horiiontal  bar 

Company  on  a  centre  pivot  between  the  doors  and  movable  vertically  in  front  of  them  so  tiiat 

V.  the  door  of  one  furnace  most  be  barred  and  the  door  of  another  released  by  the  sot 

Haumbr-  of  depressing  either  end  of  the  bar,  or  other  apparatus  having  a  like  effect,  and  to 

SMITH  adopt  all  other  means  which  shall  be  necessary  to  prevent  the  emission  of  Uaok 

BoBOUGH  smoke  from  the  said  shaft  in  such  quantities  as  to  be  a  nuisance,  and  I  do  farther 

Council,  order  the  said  Central  London  Bsilway  Company  to  pay  to  the  said  council  the  sum 

of  101.  lOf.  for  costs  in  this  behalf. — Given  under  my  hand  and  seal  at  the  Polios 

1904.  Court  aforesaid  this  80th  day  of  April,  1908.— (Sigiied)  John  Boss,  one  of  the 

magistrates  of  the  police-courts  of  the  metropolis  at  the  West  London  Polioe-ooort 

Nuisance — 

8r¥U)lce—         The  questions  submitted  for  the  opinion  of  tlie  Court  are: 
or'^^l^H^ci.  (1)  whether  the  notice  dated  the  5th  day  of  February,  1903,  was 
fiea/twriof'    aud  is  defective  and  invalid  for  the  reasons  above  stated  or  any 
works—      of  them  :  and  (2)  whether,  even  if  the  notice  was  valid  in  law, 
PuhUcmcUth  ^^®  order  made  by  the  magistrate  was  and  is   bad   because  he 
{London)  Act,  specified  therein  the  works  to  be  executed  by  the   appellants 
1891— 54<}'55  without  having  heard  evidence  with  respect  to  such  works. 
•/4  V  430        Roshill,  K.U.  and  Theobald  Mathew  for  the  appellants. 
sched.  3.  '        MocTnorran,    K.C.,    Bodkin,    and   Bruce   Williamson  for  the 
respondents. 

Lord  Alveestone,  C.J. — I  think  it  is  better  that  I  should 
confine  myself  to  dealing  with  the  points  that  have  been  raised 
and  nothing  more.  In  this  case,  the  appellants  being  summoned, 
they  first  took  the  technical  point  that,  because  the  black  smoke 
had  been  abated  before  the  first  summons  for  abatement  or  for 
a  prohibition  order,  therefore  there  had  been  no  abatement  in 
pursuance  of  duress,  or  threat,  or  notice  in  the  natural  course  of 
events,  and  that  therefore  the  magistrate  had  no  jurisdiction. 
Mr.  Roskill  put  his  point  most  plainly,  and,  with  every  desire  to 
appreciate  the  point,  I  venture  to  say  that  my  mind  is  so 
constituted  that  I  am  absolutely  unable  to  appreciate  it.  There 
were  five  other  summonses — ^that  is  to  say,  there  was  proof  of 
black  smoke  coming  out  on  five  days,  two  of  them  in  the  month 
of  February  and  three  in  the  following  month  of  March.  There- 
fore, even  assuming,  although  I  do  not  wish  at  all  to  be 
thought  to  say  so,  that  there  had  been  anything  in  the 
argument  with  regard  to  the  first  occasion  on  the  27th  day 
of  January,  that  could  have  no  application  with  regard  to 
the  others.  The  only  point  that  can  be  suggested  is 
that  because  the  notice  was  a  prohibition  notice  instead  of  an 
abatement  notice  that  made  a  difference  to  the  magistrate's 
jurisdiction.  I  hope  it  is  not  necessary  to  give  effect  to  such 
an  argument  unless  there  is  some  substantial  justice  behind  it, 
because,  as  I  say,  I  am  not  able  to  appreciate  it,  and  I  think 
such  a  technicality  ought  not  to  be  given  effect  to  unless  there 
is  a  substantial  wrong  being  done.  Then  came  the  second 
point,  and  I  agree  that  the  magistrate  has  rather  complicated 
the  matter  by  putting  in  those  directions  which  I  have  called 
the  directions  of  a  mechanical  engineer — for  instance,  a  hori- 
zontal bar  on  a  centre  pivot  put  between  the  doors ;  and  the 
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order^  in  my  opinion^  would  have  been  better  if  it  had  been   in     Central 
one    of  two  forms,  either  "1  tell  yon  not  to  be  necrlifirent  in     London 
the  matter  of  stoking  the  fnmaces,  and  not  to  do  it  again/'  or     company 
"  I  direct  you  to  pnt  up  apparatus  which  will  prevent  your  being  v. 

able  to  stoke  two  furnaces  at  the  same  time/*  But,  when  we  Hammer- 
look  at  what  happened,  I  think  it  would  be  wrong  and  it  would  boroi^h 
be  contrary  to  the  first  principles  of  justice  to  allow  such  an     Council. 

objection  to  prevail.     In  the  first  place   the  appellants  denied 

black  smoke  coming  out  at  all,  and,  when  their  witnesses  were  in        ^^' 
the  box,  what  they  said  was  that  the  emission  of  black  smoke   Nuisance— 
might   have  been  caused  by  two  furnace  doors  being  open  at  a      Smoke- 
time.     We  have  had  this  kind  of  case  in  the  Courts  before,  and    ^?!^^^*. 
we  know  perfectly  well  that  one  reason  why  the  Legislature  has   ^ficatUm^' 
been    so   stringent  about   black   smoke  is   this :    It  has    been      worJcs— 
established  over  and  over  again  that  it  is  careless  stoking  that  p^J?^^^"T, 
brings  about  black  smoke.     Therefore  one  is  not  surprised  to  ii,of!donyAct, 
find   that,   this   incident   having    occurred   in    this    case,    the  1891— 54  (f*  55 
appellants'  witnesses  said  that  it  must  have  been  owing  to  two     ^^^-  ^-  76» 
doors  being  open  at  one  time.     But  it  had  occurred  on  a  series   "^^^^^  3    * 
of  days,  and  on  no  less  than  six  days,  spread  over  a  period  of 
three  months.     The   local  authority,   the   Borough   Council  of 
Hammersmith,   being   satisfied   with    their  case  proving  black 
smoke,  they  were  not  then  and  there  prepared  with  evidence 
how  it  would  best  be  remedied ;  and  the  prohibition  order  being 
about  to  be  made,  counsel  for  the  railway  company  was  within 
his  right  in  saying :  "  Will  you  be  good  enough  to  tell  us  the 
work  which   we    are  to   do?''     The    magistrate,    being   in    a 
difficulty,  appears  to  have  asked  the  appellants  whether  they 
had  any  evidence  there,  but  no  suggestion  was  made,  and  then, 
when  the  question  arose  of  an  adjournment  for  evidence,  the 
railway  company's  ingenious  counsel  says  :  '^  You  must  not  hear 
evidence  at  all  now ;  the  appellants  have   closed  their  case  " — 
which  they  had  closed  long  before  the  request  had  come — "  and 
therefore  you  are  not  entitled  to  hear  any  eyidence."     All  I  can 
say  is  this  (I  do  not  wish  to  say  anything  which  goes  beyond 
this  case),  that  this  is  not  the  way  in  which  a  point  should  be 
raised,    if  objection  is   afterwards  going   to  be  taken   to   the 
magistrate  having  said  in  his  order  something  which  he  ought 
not  to  have  said.     I  think  the  law  has   not  made  the  change 
which  Mr.  Boskill  auggests.     I  think  that  the  case  of  Millard 
V.    Waatall   (77  L.  T.   Rep.  692;  18   Cox  C.  C.   695;  (1898) 
1  K.  B.  342)  was  rightly  decided  under  the  Public  Health  Act, 
1875,  which  case  applies  to  the  Public  Health  (London)  Act, 
1891,  and  says  that  in  a  smoke  nuisance  case  it  is  not  necessary 
to  specify  the  works,  but  merely  to  say :    "  Do  not  be  careless 
again."     Now,  it  is  said  because  the  statute  of  1891  has  said  an 
abatement  order  or  a  prohibition  order  shaU,  if  the  person  on 
whom  the  order  is  made  so  requires,  specify  the  work  required  to 
be  done,  that  the  law  is  altered  as  compared  with  sects.  94  and 
96  of  the  Public  Health  Act,  1875,  which  requires  the  notice  to 


64fO  OaiMIKAL    LAW   0A8B8. 

Cbntral     specify  the  work  to  be  done.     In  my  opinion^  as  faor  as  this  case 
London     jg  concerned,  the  law  is  not  altered  substantially.     I  qoite  agree 
CoiKPANT    *^**  ^^^  compulsory  obligation  to  specify  is  taken  away,  and 
V.  now  the  abatement  order  shall,  if  the  person  on  whom  the  order 

Hammke-  ig  made  requires  or  the  Court  orders  it  to  be  done,  specify  the 
BoBo™  H  '^orks.  That,  in  my  opinion,  does  not  make  an  abatement  order 
Council,    or  a  prohibition  order  bad  because  it  is    said   no    works   are 

required,  but  merely  says:    ''Do  not  stoke  carelessly  again.^' 

^^-       But  that  does  not  quite  cover  the  whole  ground,  because  it  may 

Nuisance—  be  Said  this  order  is  bad  because  it  does  specify   works,    and 

Smoke—     it  specifies  works  without  suflScient  evidence.     I  think,  if  that 

d^^.!!fl^^.  were  really  what  the  order  means,  it  might  be  open  to   some 

^fication  of    objection.    I  think  the  fair  reading  of  this  order  is :  "  I  direct  the 

works—      railway  company  to  fit  the  doors  of  the  furnaces  with  apparatus  to 

Ewdewje—    ppgygQlj   ^^^  doors   being   open    or  kept  open  simultaneously.'* 

{London)  Act,  ^^^   point   of  that   was  this :    The   respondents,   the    railway 

1891— 544-55  company,  had  themselves  said  that  the  only  cause  they  conld 

^*^'K'I^ci    ^^^E^^^  ^*s  *^**  *^^  doors  were  open  at  the  same  time,  and  that 

"ached,  3.  *   stoking  was  going  on  at  t  wo  furnaces  at  the  same  time.    It  is 

true    the    other   part     goes    on    "for    example,^'    but    I    do 

think  that  means  that  that  is  the  only  way  in  which   it  can  be 

done ;  and,  looking  at  the  words  of  the  statute  specifying  the 

works  to  be  executed  and  bearing  in  mind  that  magistrates  are 

not  experts,  I  see  no  reason  for  holding  that  it  would  not  be 

properly  complied  with  by  saying  :  "  Ton  are  to  put  works  which 

will   prevent  two  furnace  doors  being  open  at  the  same  time," 

and,  as  the  order  goes  on:  ^' And  to  adopt  all  other  means  to 

prevent  the  emission  of  black  smoke.'*     I  cannot  help  thinking 

this  has  been  largely  brought  about  by  the  respondents,  the 

railway   company,   the    then    persons    summoned,    taking   an 

objection  which,  in  the  ordinary  conduct  of  litigation,  I  think 

they  ought  not  to  have  taken.     If  they  were  going  to  raise  the 

point  that  the  magistrate  could  not  make  a  proper  order  at  their 

request  without  evidence,  they  ought  not,  in  the  same  breath,  to 

have  objected,  they  having  taken  the  objection  that  he  was  not 

entitled  to  hear  evidence.     I  think  the  tactics  were  ingenious, 

and  I  think  they  were  obviously  for  the  purpose  of  preventing 

any  order  being  made.     I  therefore  think  this  appeal  fails,  both 

on  the  technical  point  and  on  the  merits. 

Wills,  J. — I  am  of  the  same  opinion.  I  entirely  agree  that 
the  first  point  taken  is  captious.  With  regard  to  the  second 
point,  I  think  myself  that  a  magistrate  in  a  case  of  this  kind,  if 
he  had  to  specify  works,  certainly  ought,  under  all  ordinary 
circumstances,  to  hear  evidence,  because  it  is  absurd  to  suppose 
that  he  is  an  expert  in  matters  of  this  kind,  or  that  he  is  com- 
petent to  specify  works  without  knowing  something  about  it 
from  evidence.  But  in  this  case  he  is  not,  I  think,  so  entirely 
without  evidence  as  to  prevent  his  exercising  jurisdiction.  The 
defendants,  who  were  summoned,  were  asked  to  explain  how  this 
took  place,  and  they  said  that  it  was  owing  to  two  furnace  doors 
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being  open  at  the  same  time^  which  is  really  the  substance  of  this     CsirrsA.L 
order.     The  words  ''for  example''  might   have   been   entirely     loi">o» 
omitted^  and  I  certainly  think  that  this  objection  ought  not  to  be     coxpant 
listened   to  in  the  mouth  of  a  person  who  has  prevented  the  v. 

evidence  being  given.  I  cannot  conceive,  to  my  mind,  anything  Hammeb- 
more  unsatisfactory,  or  more  captious  and  unreasonable  than  bobouoh 
this,  when  the  question  first  arises  as  to  whether  there  should  be  Council. 
evidence  about  works  or  not,  at  the  first  moment  when  it  can         — - 

arise  and  when  it  is  proposed  that  the  evidence  shall  be  gone        ' 

into,  instead  of  saying  it  is  necessary  to  have  an  adjournment,  or   2fuuanc«-* 
anything  of  that  kind,  objecting  when  the  respondent's  case  was      8mohe~ 
closed  that  it  is  too  late  to  hear  evidence,  and  then  coming  to  try  o,.d«r— Swrci- 
and  upset  the  order  because  that  evidence  had  not  been  given,    juation  of 
I  do  not  think  such  tactics  ought  to  succeed.     I  should  like  to      worJu— 
say,  with  regard  to  the  case  of  Millard  v.  Wastall  (77  L.  T.  Rep.  J^^tfTS^T.. 
692;  18  Cox  0.  C.  695;  (1898)  1  Q.  B.  342),  that  I  think  itfutl^At^, 
rightly  decided.     Under  sect.  94  of  the  Public  Health  Act,  the  I89i— 54^55 
tribunal,  the  magistrate,  the  court  of  summary  jurisdiction  is    ^*1*'k'1Sq 
empowered  to  do  things ;  one  is  to  make  an  order  to  abate  a     gch^^,  3. ' 
nuisance,  and  another  is  an  order  to  execute  works.     If  he  has 
power  to  do  two  things,  he  certainly  has  power  to  do  one.    If  the 
second  part  were  wholly  unnecessary  under  the  circumstances,  I 
think  he  would  be  quite  justified  in  leaving  that  part  out  of  the 
order   which    he   otherwise    would    have    power    to    make    if 
necessary. 

Kenkedt,  J. — I  entirely  agree  with  the  judgment  of  my  Lord 
and  my  brother  Wills,  and  I  have  nothing  to  add. 

Appeal  dismissed. 

Solicitors :  Bircham  and  Co, ;   Watson,  Sons,  and  Boom, 
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Tuesday,  March  1,  1904. 

(Before  Lord  Alvebstonb,  O.J.,  Wills  and  Kenkedt,  JJ.) 

Thompson  (app.)  v.  Mason  (resp.).  (a) 

Oaming — Shop — Automatic  m^achine — Oame  of  chance  or  skill — 
Gaming  House  Act,  1854  (17  ^  18  Vict.  c.  88). 

T.,  being  the  occupier   of  a  toba,cconist's  shop,   kept   there   an 
automatic  machine  by  which  a  person,  having  put  a  penny  in 

(a)  Reported  by  W,  db  B.  Hsbbsbt,  Esq.,  Barrister-at^Law. 
VOL.  XX.  T  T 
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TuoKPsoN  the  slot,  pulls  a  knob,  and  on  releasing  such  knob  the  penny 

„  ^"  flies  up  into  one  of  five  compartments.    If  the  penny  goes  into 

'  either  of  two  compartments  it  is  returned  to  the  person  using  the 

11K)4.  machine ;  if  it  goes  into  either  of  the  two  others  it  is  retained 

^  ■~r'__  iji  the  machine-,    but  if  it    goes  into  the  fifth   he    receives  a 

Automatic  ticket  by  which  he  can  have  a  3d.  cigar  or  its  value  at  his  option. 

machine—  It  wo^s  establislied  by  evidence  that  dexterity  could  be  ajcquirei  to 

Oame  of  some  extent  by  the  operator  by  practice,  but  the  magistrate  came 

^sTcillr-^  ^o  ^he  conclusion  that  it  was  not  proved  that  the  chances  were 

Gaminflf  alike  favourable  to  the  appellant  and  the  operator, 

HoiMd  ^^*  Held,  that  T,  was  properly  convicted  of  permitting  the  shop  to  be 

VicTc  ^  used  for   the  purpose  of   unlawful  gaming,   contrary  to  the 

Qaming  House  Act,  1854. 

C^ASE  stated  on  an  information  preferred  by  the  respondent 
^  against  the  appellant^  for  that  he^  being  the  occupier  of  a 
shop,  unlawfully,  knowingly,  and  wilfully  permitted  it  to  be  open, 
kept,  and  used  by  other  persons  for  the  purpose  of  unlawful 
gaming  being  carried  on  there,  contrary  to  the  Gaming  Honse 
Act,  1854  (17  &  18  Vict.  c.  38). 

At  the  date  of  the  alleged  offence,  and  for  some  time  prior 
thereto,  the  appellant  carried  on  the  business  of  a  tobacconist 
in  the  shop  in  question,  and  kept  therein  for  the  use  of  persons 
who  frequented  the  shop  an  automatic  machine  worked  on  the 
penny  in  the  slot  system,  and  supplied  by  the  Northern 
Automatic  Company  Limited. 

The  working  of  the  machine  was  thus  described : 

Haying  placed  a  penny  in  the  slot,  the  operator  pulls  down  a 
spring  by  means  of  a  knob  and  then  suddenly  releases  the  knob, 
whereupon  the  spring  flies  up,  and  the  penny  is  projected  into 
one  of  five  compartments.  If  in  the  course  of  its  flight  the 
penny  finds  its  way  into  either  of  two  compartments  it  is 
returned  to  the  operator ;  if  it  goes  into  either  of  two  other  com- 
partments it  is  retained  in  the  machine  and  is  lost  to  the  operator. 
If  the  penny  falls  into  the  fifth  (the  centre)  compartment,  the 
operator  receives  a  ticket  entitling  him  to  receive  from  the 
appellant  a  3d.  cigar  or  its  value  at  his  option. 

It  was  contended  on  behalf  of  the  appellant  that  the  user  of 
the  machine  constituted  a  game  of  skill  as  distinguished  from  a 
game  of  chance,  or,  at  all  events,  was  a  game  partly  of  skill, 
inasmuch  as  dexterity  in  the  play  could  be  acquired  by  practice. 
In  support  of  that  contention  it  was  established  by  evidence 
before  the  magistrate  that  such  dexterity  could  in  fact  be  acquired 
to  some  extent  by  continuous  practice  with  the  machine  or  with 
machines  of  similar  construction. 

The  magistrate,  however,  on  this  contention  was  of  opinion 
that  the  judgment  in  Fielder  v.  Turner  (89  L.  T.  Rep.  273 ; 
(1908)  1  K.  B.  867)  was  conclusive  against  the  contention,  seeing 
that  the  construction  of  the  machine  described  in  that  case  and 
its  operation  (so  far  as  the  mode  of  play  was  concerned)  were  in 
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all  respects  similar  to  the  construction  and  operation   of  the    Thomwow 
macliine  in  use  on  the  appellant's  premises.  MaHon 

It  was  further  contended  for  the  appellant  that  even  if  the        ' 

game  played  were  one  of  chance  and  not  of  skilly  yet  the  gaming        1904. 
was  not  unlawful  gaming^  inasmuch  as  it  was  not  proved  that  r  _ 

the  chances  were  not  alike  favourable  to  the  operator  and  to  the    Automatic 
appellant^  and  that  the  decision  in  Fielder  v.  Turner  {sup.)  was    maehine— 
adverse  to  the  appellant  in  that  case,  because  the  chances  of  the      ^*»*«  ^f 
game  played  were  obviously  not  alike  favourable  to  him  and  to     ^  ,fc^_ 
the  operator,  there  being  four  compartments  (out  of  seven)   in      Gaming 
which  the  coin  was  lost  to  the  operator.  j?r*^7*!frifi 

No  evidence  was  offered  by  the  appellant  to  prove  that  the  yi^^c.is, 
constraction  and  physical  condition  of  the  machine  in  his  shop  and 
the  force  and  adjustment  of  the  spring  were  such  that  it  was  an 
absolutely  even  chance  that  the  penny  would  fall  into  any  one  of 
the  five  compartments,  and  the  magistrate  was  of  opinion  (except 
on  such  an  assumption  of  fact)  it  could  not  be  established  that 
the  chances  were  alike  favourable  to  the  appellant  and  to  the 
operator. 

If  that  assumption  were  made,  the  magistrate  was  of  opinion, 
as  a  matter  of  arithmetic  (though  no  evidence  was  tendered  on 
the  point),  that  the  expectation  of  the  value  emerging  from  the 
macnine  on  the  insertion  of  a  penny  into  the  slot  would  on  the 
average  be 

3d.  +  (Od.  X  2)  +  (Id.  X  2)     -  , 
5 ^*' 

That  is  to  say,  the  result  in  the  long  run,  after  a  vast  series  of 
experiments  by  the  same  customer,  would  be  that  neither  party 
nvoald  win  or  lose. 

There  was,  however,  no  proof  that  this  assumption  was  in  fact 
well  founded. 

It  was  urged  on  behalf  of  the  respondent  that,  if  indeed  it 

'were  well  founded  (seeing  that  practice  with  the  same  machine 

woald  admittedly  give  an  operator  a  greater  chance  of  success 

than  he  would  enjoy  on  the  first  occasion),  it  would  follow  that 

the  user  of  the  machine  by  different  customers,  many  of  whom 

frequently  operated  and  acquired  dexterity,  must  in  the  long  run 

resalt  in  loss  to  the  appellant,  and  it  was  contended  that  if  this 

were  so  the  machine  could  be  retained  by  him  only  for  the 

purpose  of  inducing  custom  by  encouraging  a  spirit  of  gambling. 

It  was  further  contended  for  the  respondent  that  playing  at 

any  game  of  mere  chance  may  amount  to  unlawful  gaming,  and 

reference  was  made  to  the  observation  of  Hawkins,  J.  in  JinJcs  v. 

Furpin  (50  L.  T.  Rep.  808;  13  Q.  B.  Div.  p.  518),  that  regard 

mast  be  had  to  the  illegality  of  the  gaming,  not  merely  to  the 

illegality  of  the  game,  and    it   was   also   contended   that   the 

observations  of  the   Court  in    Fieldmg   v.    Ikimer  (sup.)   had 

reference  to  the  facts  of  that   particular   case,  and  were  not 

intended  to  lay  down  as  a  principle  of  law  that  there  could  be  no 

unlawful  gaming  where  the  clmnces  of  the  game  as  played  were 

T  T   2 
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Thokpbon  alike  favourable  to  all  the  players^  and  that  if  it  were  otherwise 

^'  a  shopkeeper  might  habitually  play  pitch  and   toss   with  his 

customers. 

1904.  It   was   contended   on   behalf  of  the   appellant   that   using 

^  "T"  the  machine  ia  the  manner  described  did  not  amount  to  unlawfiil 

Oamvng — 

Automatic    gaming.  .  .  , 

machine—        The  magistrate  came  to  the  conclusion  that  it  was  not  proved 
Gawie  of     that  the  chances  were  alike  favourable  to  the  appellant  and  to 

^  skoi-^    *^®  operator,  and  that  in  any  event  the  user  of  the  machine  in  the 
Oaming      circumstances  mentioned  constituted  the  offence  alleged  in  tbe 

House  Act,    information,  and  he  accordingly  convicted  the  appellant. 

VicTeSS  Daiickwerts,  K.O.  and  Llewelyn  Davies  for  the  appellant.— 
The  conviction  here  was  wrong,  for  this  is  not  a  game  of  mew 
chance  within  Jenks  v.  Turpin  (50  L.  T.  Rep.  808;  13Q.  B. 
Div.  505) .  The  present  case  is  very  different  to  Fielder  v.  Turner 
(89  L.  T.  Rep.  278;  (1903)  1  K.  B.  867),  for  there  the  chances 
were  four  to  three  against  the  player,  but  here  they  are  three  to 
two  in  his  favour. 

M,  Lush,  K.C.  and  E.  0,  Simpson  for  the  respondent. — ^The 
findings  of  the  magistrate  show  that  this  was  a  game  of  pare 
chance.  Mere  dexterity  acquired  after  practice  cannot  make  a 
game  of  chance  a  game  of  skill.  Melding  v.  Turner  really  disposes 
of  this  case. 

Lord  Alvbrstone,  G.J. — If  the  magistrate  here  had  not  foand 
the  facts  in  this  case,  but  had  merely  held  that  the  facts  in  Fielder 
V.  Turner  were  binding  on  him,  I  think  we  should  have  had  to  send 
the  case  back  to  him  ;  but  he  has  not  done  that.  In  this  case 
the  elements  of  chance  were  of  the  same  kind  as  in  Fielder 
V.  Turner  ;  but  it  was  contended  that  there  was  more  evidence 
in  this  case  that  it  was  a  game  of  skill  and  not  of  chance,  and 
that  it  was  not  proved  that  the  chances  were  not  alike  favourable 
to  the  operator  and  the  appellant.  I  think  here  that  the  magis- 
trate meant  to  find  that  this  was  a  game  of  chance,  and  that  the 
element  of  skill  involved  in  it  was  of  the  same  kind  as  in  Fielder 
V.  Tu/mer.  I  do  not  think  that  there  is  anything  in  this  case  to 
turn  the  game  of  chance  into  a  game  of  skill,  and  it  cannot  be 
said  that  if  a  person  goes  on  long  euough  and  so  becomes 
more  successful  after  a  time  that  that  prevents  the  game  being 
a  game  of  chance. 

Wills  and  Kennbdt,  JJ.  concurred. 

Appeal  diemisaed. 
Solicitors:  Keith  and  Humphries,  for  Peckover  and  Scriven, 
Leeds;  Kingy  Wigg  and  Co.,  for  T.  Thornton,  Leeds. 
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KING'S  BENCH  DIVISION. 

Thursday,  March  8,  1904. 

(Before  Lord  Alveestone,  C.J.,  Wills  and  Kennedy,  JJ.) 

Beardsley  (app.)  v.  Giddinos  (resp.)  (a) 

Sale  of  food  and  drugs — Institution  of  prosecution — Laying  of 
information — Service  of  summons — Sale  of  Food  and  Drugs 
Act,  1899  (62  ^  63  Vict,  c.  51),  s.  19  (1). 

A  prosecution  is  instituted  within  sect.  19  (1)  of  the  Sale  of  Food 
and  Drugs  Act,  1899,  at  the  date  on  which  the  information  is 
laid  and  the  summons  is  issued,  and  not  on  the  date  when  such 
summons  is  served. 

CASE  stated  on  an  information  preferred  by  the  appellant 
against  the  respondent  for  that  on  the  23rd  day  of  June, 
1903,  he  unlawfully  sold  milk  not  of  the  nature,  substance,  and 
quality  as  that  demanded  by  the  purchaser,  bat  deficient  in  milk 
fat  to  the  extent  of  15  per  cent. 

The  information  was  laid  by  the  appellant  on  the  18th  day  of 
July,  1903,  and  the  summons  was  issued  and  signed  by  a  justice 
of  the  peace  and  left  by  the  appellant  with  the  police  for  service 
on  the  same  day. 

The  summons,  however,  was  not  served  upon  the  respondent 
until  the  22nd  day  of  July,  1903. 

The  summons  was  returnable  at  the  petty  sessions  held  on  the 
18th  day  of  August,  1903. 

Sect.  19,  sub-sect.  1,  of  the  Sale  of  Food  and  Drugs  Act,  1899 
(62  &  63  Vict.  c.  51)  is  as  follows : 

(1)  Wben  any  artiole  of  food  or  drug  has  been  purohaaed  from  any  person  for  test 
purposes  any  proseontion  nnder  the  Sole  of  Food  and  Dmgs  Aots  in  respeot  thereof, 
notwithstanding  anything  oontained  in  seot.  20  of  the  Sale  of  Food  and  Drugs  Aot, 
1875,  shall  not  be  institated  after  the  expiration  of  twenty-eight  days  from  the  time 
of  the  purchase. 

At  the  hearing  of  the  summons  the  solicitor  for  the  respondent 
took  the  preliminary  objection  that  the  proceedings  had  not 
been  instituted  within  the  time  specified  under  the  above  section, 
the  alleged  offence  having  been  committed  on  the  23rd  day  of 
June,  1903,  and  the  summons  not  served  until  the  22nd  day  of 
«^uly  following,  the  summons  therefore  being  served  after  the 
expiration  of  twenty^eight  days  from  the  date  of  the 
alleged  offence.  The  respondent's  solicitor  contended  that  the 
laying  of  the  information  and  issue  of  a  summons  was  not  the 

(a)  Seported  by  W.  db  B.  Hkbbebt,  EBi;^.,  Barrister-at-Iiaw, 
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BiABDtLST  inatitafcion  of  the  prosecution  and  that  the  prosecution  was  not 
^*  instituted  until  the  service  of  the  summons,  and  that  as  the 

'    summons   had  not  been   served  until  after  the  expiration  of 

1904.       twenty-eight  days  it  must  be  dismissed. 

SoiTTf  a      ^^^  appellant  contended   that  the   date  when   he  laid  the 

andDrugg    information  was  the  date  from  which  the  commencement  of  the 

AeU--       prosecution  was  to  be  calculated^  and  as  the  information  was  laid 

Procedwr§-~  and  summous  issued  within  the  twenty-eight  days  the  prosecution 

X^^  _I  was  instituted  within  the  time  limit. 
Information      The  justices  were  of  opinion  that  the  time  from  which  the 

or  tummoni^  institution  of  the  prosecution  was  to  be  calculated  was  the  date 

e  61  «  19 Ti)  ^^  *^®  service  of  the  summons^  and  not  the  date  of  the  laying  of 
*  the  information^  and  they  therefore  held  that  the  proceedings 
had  not  been  instituted  within  the  twenty-eight  days  from  the 
date  of  the  alleged  offence. 

They  therefore  held  the  objection  made  by  the  respondent's 
solicitor  to  be  good  and  dismissed  the  summons. 

J,  B.  Randolph  for  the  appellant. — The  institution  of  the 
prosecution  under  sect.  19  (1)  of  the  Sale  of  Food  and  Drugs 
Act^  1899^  means  the  institution  of  the  prosecution  by  the 
prosecutor^  and  that  is  done  when  he  lays  the  information. 
When  he  has  done  that^  he  can  do  no  more^  as  the  summons  is 
issued  by  the  justices,  and  when  so  issued  is  served  by  the  police. 
In  Thorpe  v.  Prisstnall,  (1897)  1  Q.  B.  159,  it  was  held  that  the 
prosecution  was  instituted  when  the  information  was  laid.  The 
justices  appear  to  have  considered  Cowling  v.  Taylor^a  Drug 
Company  (66  J.  P.  11),  where  it  was  decided  that  a  prosecution 
under  the  Sale  of  Food  and  Drugs  Acts  is  not  instituted  until 
the  summons  has  been  served  as  binding  upon  them.  That  case 
certainly  does  not  bind  this  Court,  and  I  submit  that  it  was 
wrongly  decided. 

J.  A.  Simon  for  the  respondent. — Thorpe  v.  Priestnall  {sup.) 
was  decided  under  the  Sunday  Observance  Act,  1676,  but  in 
order  to  find  out  whether  the  institution  of  proceedings  refers  to 
the  laying  of  the  information  or  the  service  of  the  summons,  it  is 
necessary  to  look  at  the  whole  scheme  of  the  Sale  of  Food  and 
Drugs  Acts.  The  reason  for  giving  a  limited  time  under  these 
statutes,  which  deal  with  articles  of  a  more  or  less  perishable 
nature,  is  to  let  the  person  who  sold  the  food  or  drug  know 
within  a  reasonable  time  that  proceedings  are  going  to  be  taken 
against  him.  Under  sect.  10  of  the  Sale  of  Food  and  Drugs  Act, 
1879,  it  was  provided  that  the  service  of  the  summons,  if  the 
thing  was  perishable,  was  to  be  within  twenty-eight  days.  That 
section  is  now  repealed,  and,  if  the  contention  of  the  appellant 
here  is  right,  the  seller,  for  whose  protection  these  sections  were 
inserted,  is  really  in  a  worse  position,  and  this  could  not  have 
been  intended.  In  Ditcher  v.  Denison  (11  Moo.  P.  C.  324)  the 
service  of  a  citation  was  held  to  be  the  institution  of  the  pro- 
ceedings.^ He^also  referred  to  Yates  v.  The  Queen  (52  L.  T. 
Eep.  805;  14  Q.  B.  Div.  648). 
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Lord  Alyebstone^  O.J. — Mr.  Simon  has  broaght  before  us  a  Baardslbt. 
very  able  ar&rament  for  limitinfi:  the  constraction  of  this  sect.  19     _     *• 

of  the  Sale  ot  Food  and  Drugs  Act,  1899,  but  I  do  not  think  that        

we  can  accept  it.     He  said  that  sect.  10  of  the  Sale  of  Food  and        1904. 
Drugs  Act,  1879,  which  said  that  the  summons  must  be  served        "T^  j 
within  a  reasonable  time,  and,  in  the  case  of  a  perishable  article,    andDruM 
within  twenty-eight  days,  being  now  repealed  and  replaced  by       Aci9— 
sect.  19.  showed  what  was  the  intention  of  the  Leirislature  in  Procedure— 
passing  the  later  section,  and  that  as  the  earlier  one  referred  to  *^og«n««on  -- 
the  service  of  the  summons,    the   later   one   must   also    mean   information 
the  service  of  the  summons  when  referring  to  the   institution  or  mmmone— 
of   the  prosecution.     That  is   a   dangerous  argument,    for    by  /51  ,  19  m 
repealing  the  earlier  section  and  enacting    a   different    section 
the  Legislature  may  have  intended   otherwise,   and    meant   to 
alter  the  time  from  which  the  period  ran.     Now,  sect.  19  says 
that  a  prosecution  shall  not  be  instituted  after  the  expiration 
of  twenty-eight  days  from  the  time  of  the  purchase.     Laying  of 
an  information  and  issuing  a  summons  are  well  known  as  the 
commencement  of  a  prosecution,  and  it  would  require  strong 
indications  of  intention  or  strong  necessity  to  make  us  hold  that 
a  commencement  of  a  prosecution  does  not  mean  laying    the 
information  and  issuing  the  summons.     It  would  be  unsafe  to 
hold  that,  because  proceedings  under  these  Acts  ought  to  be 
taken  promptly,  the  institution  of  the  prosecution  is  the  service 
of  the  summons.     If  the  service  of  the  summons  was  the  test, 
we  should  have  found  other  words,  in  fact  express  words,  to  that 
effect. 

Wills,  J. — I  am  of  the  same  opinion.  It  seems  to  me 
impossible  to  see  from  sect.  19  of  the  Sale  of  Food  and  Drugs 
Act,  1899,  whether  it  was  meant  to  continue  the  old  policy  or 
whether  that  old  policy  should  be  got  rid  of.  We  must  there- 
fore look  at  the  actual  words  of  the  statute  and  put  a  natural 
construction  on  them.  The  commencement  of  a  prosecution 
means  the  beginning  of  the  proceedings  by  which  a  person 
is  brought  before  the  Court,  and  there  is  nothing  in  the 
words  of  sect.  19  to  show  a  contrary  intention.  In  Ditcher  v^ 
Denison  (sup.)  the  Acts  imported  nothing  of  themselves,  and 
had  to  be  followed  up  by  a  citation.  It  may  be  said  to  be  the 
nearest  case  to  support  the  respondent's  contention,  but  it  lays 
down  nothing  of  any  general  application,  but  depended  upon  the 
proceedings  in  that  particular  Court,  which  was  an  ecclesiastical 
one. 

Kennedy,  J. — I  agree.  I  see  nothing  to  make  one  feel 
justified  in  saying  that  the  words  ''any  prosecution  .  .  . 
shall  not  be  instituted '^  does  not  refer  to  the  laying  of  the 
information.  Laying  the  information  is  the  institution  of  a 
prosecution  and  not  the  service  of  a  summons.  The  words 
in  the  Criminal  Law  Amendment  Act,  1885,  are  very  nearly  the 
same,  and  under  the  words  of  that  Act,  which  are  in  no  sense 
essentially  different,  but  substantially  the  same,  the  laying  of  the 
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Bmabdbuy  information  within  the  specified    time    has   been  held    to  be 
^'  sufficient. 

Appeal  allowed, 

1904.  Solicitors:  R.  B.    Wheatley,  Son,  and  Daniel,  for  CruttweU, 

Bdle^Food  -^^^^'>  *^^  CmUwells,  Prome ;  J.  T.  Boseiter,  for  E.  B.  Titiey, 

and  Drugs     Batl^- 
Acta^ 
Proe4dwre — 
IneHtution  of 
proiecution  — 

or  swnmmia — 

62  ^  68  Viet. 

e.  51, «.  19  (1). 
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Friday,  March  4i,  1904. 

(Before   Lord  Alybbstone,  C.J.^  Kennedy  and  Channell^  JJ.) 

Beardblky  (app.)  v.  Pike  and  Sons  (resps,).  (a) 

Weights  and  measures — Sale  of  coal — Conveyance  for  delivery 
on  sale  in  bulk — "  Cause  the  weight  of  the  vehicle  .  ,  ,  to 
be  previously  ascertained  " — Weights  and  Measures  Act,  1889 
(52  ($•  53  Vict.  c.  21),  s.  22. 

By  sect.  22  (1)  of  the  Weights  and  Measures  Act,  1889  :  "  Where 
any  quantity  of  coal  exceeding  two  hundredweight  is  conveyed 
for  delivery  on  sale  vn  a  vehicle  in  bulk,  the  seller  of  the  coal 
shall  .  .  .  cause  the  weight  of  the  vehicle  to  be  previously 
ascertained.     .     .     .'' 

Held,  tha^  the  true  test  was  whether  the  vehicle  had  been  weighed 
so  recently  and  under  such  circumstances  that  its  correct  weight 
had  been  ascertained. 

Semble,  that  weighing  at  reasonable  intervals  was  not  the  proper 
test,  but  that  the  waggon  need  not  be  weighed  before  every 
delivery. 

CASE  stated  on  an  information  preferred  by  the  appellant 
against  the  respondents  for  faiUog  to  insert  or  cause  to  be 
inserted  on  a  ticket  a  statement  of  the  correct  weight  of  the 
vehicle,  contrary  to  sect.  22  of  the  Weights  and  Measures  Act, 
1889. 

At  the  hearing  of  the  summons  there  was  evidence  on  behalf 
of  the  appellant  of  the  delivery  of  a  load  of  coal  to  one  Kate 
Hurdle  on  the  23rd  day  of  October,  1903,  and  that  on  the  ticket 
delivered  with  the  coal  in  accordance  with  the  provisions  of  the 
Weights  and  Measures  Act,  1899,  the  tare  weight  of  the  waggon 
was  entered  at  lO^cwt. 

(a)  Beportod  by  W.  Ds  B,  Hxkbvi^t,  Esq.,  Banist^r-at-T^w, 
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The  appellant  and  his  assistant  also  gave  evidence  to  the  Bxabdblbt 
effect  that  after  the  delivery  of  the  coal  on  the  23rd  day  of  ^* 

October,  1903,  the  waggon  was  weighed  by  the  appellant,  and        Sqtxb. 

the  actual  weight  was  then  llcwt.     Neither  of  the  respondents        

was  present  at  the  weighing,  and  there  was  some  contradictory        l®^- 
evidence  between  the  appellant  and  the  keeper  of  the  weigh-  jf^igj^uand 
bridge,  who  was  present  at  the  weighing,  as  to  the  exact  weight     Measwes 
of  the  vehicle,  but,  having  regard  to  the  decision  in  Knowles  Acts— Coal-- 
and   Sons   Limited   v.  Sinclair   (77   L.   T.   Rep.   624;    (1898)    ^^^^^ 
1  Q.  B.  ]  70)  that  the  correct  weight  to  be  inserted  in  the  ticket  Conveyance  in 
was    the   weight  as  ascertained   previous   to  the  delivery,  the       &i*l* — 
justices  did  not  consider  it  necessary  to  find  as  a  fact  what  the     ^^^  ^^ 
correct  weight  of   the   vehicle  was   after  the  coal  had  been    when  to  he 

deli  vered .  ascertonned — 

The  respondents  contended  through  their  solicitor  that,  the  ^^  ^^^  ^^ '• 
waggon  having  been  weighed  as  recently  as  the  20th  day  of     '     '  '     ' 
October,  1903,  and  found  then  to  scale  only  lO^cwt.,  there  was 
no  obligation  on  the  part  of  the  respondents  to  have  the  same 
weighed  previous  to  the  delivery  of  the  coal  on  the  following 
23rd  day  of  October. 

Evidence  was  given  on  behalf  of  the  respondents  of  the 
weighing  of  the  waggon  on  the  20th  day  of  October,  1903,  and 
that  the  weight  was  then  only  lO^cwt.,  and  that  the  same 
vehicle  had  been  weighed  on  many  previoas  occasions  and  never 
weighed  more  than  lO^cwt. 

The  appellant,  however,  contended  that  the  provisions  of  the 
Weights  and  Measures  Act,  1889,  bad  not  been  complied  with, 
that  the  weight  of  the  waggon  was  liable  to  vary  from  day  to 
day,  and  that  it  was  obligatory  apon  the  seller  of  the  coal  to 
cause  the  weight  of  the  vehicle,  as  well  as  of  the  coal  it 
contained,  to  be  ascertained  by  a  weighing  machine  previous  to 
each  delivery  of  coal. 

The  justices  found  as  facts  :  (1)  that  the  vehicle  was  not 
weighed  on  the  23rd  day  of  October,  1903,  previous  to  the 
delivery  of  coal  on  that  day;  (2)  that  the  vehicle  was  last 
weighed  on  the  20th  day  of  October,  1903,  on  the  occasion  of  a 
previous  delivery  of  coal  by  the  respondents,  and  then  weighed 
only  lO^cwt. 

They  held,  however,  that  the  respondents  were  not  obliged 
to  take  the  weight  of  the  waggon  previous  to  each  delivery  of 
coal,  but  only  at  reasonable  intervals,  and  that  they  had  complied 
with  the  requirements  of  the  Act,  and  they  therefore  dismissed 
the  summons. 

By  the  Weights  and  Measures  Act,  1889  (52  &  53  Vict.  c.  21), 
8.22: 

(1)  WheTe  any  quantity  of  ooal  exceeding  two  hundredweight  is  oonyejed  for 
daUTery  on  sale  in  a  Tehide  in  bnlk,  the  seller  of  the  coal  shall,  onleas  the  yehiole 
it  inovided  by  the  pnrohaier,  oaase  the  weight  of  the  yehiole,  as  well  as  of  the  coal 
oontained  therein,  to  be  preyioosly  ascertained  by  a  weighing  instmment  stamped  by 
(he  inspeotor  of  weights  and  measnres  and  being  on  or  near  to  the  plaoe  from  which 
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Beabdslit  the  ooal  is  broaght,  and  fthall  from  time  to  time  cause  the  lare  weight  of  ths  Tehiule 

V.  to  be  marked  therein  in  each  manner  as  the  looal  aathoritj  approve.    (2)  In  ssy 

PiKS  JLND  B<^<^  oMe  the  seller  of  the  coal  shall  insert  or  oanse  to  be  ins^ted  in  the  ticket 

Sons.  required  by  this  Act  to  be  given  by  him  a  statement  of  the  oorreot  weight  of  the 

vehicle,  or  of  the  Tehide  and  of  the  animal  drawing  it  where  both  are  weighed 

1904.  together  with  the  load,  as  well  as  of  the  oorreot  weight  of  the  coal  contained  in  the 

Tehiole.    (8)  If  any  person  fails  to  comply  with  the  requirements  of  this  section  he 

Weights  and   >hall  be  liable  to  a  fine  not  exceeding  51. 

M§asur€s 

AcU—Coalr—      J'  R.  Randolph  for  the  appellant. 
DeUfMfy  <m        The  respondent  did  not  appear. 

Gimvwciincein      ^^^^  Alverstone,  O.J. — I  think  this  case  must  go  back  to  the 

hulk—      justices.     The  waggon  was  not  weighed  between  the  20th  and 

Weight  of    the  23rd  days  of  October^  and  there  was  some  evidence  that  the 

Wh^t~he   ^®*S^*  ®^  *^®  waggon  varied  at  certain  times.     It  may  have 

aacertaitied'-  been  thought  that  if  the  waggon  was  weighed  at  reasonable 

52  4-  58  Vict,  intervals  that  would  suffice^  but  I  do  not  think  that  that  is  the 

c.  21, «.  22.    proper  test.     I  do  not  think  that  a  waggon  should  be  weighed 

before  every  delivery^  but  the  question  is  whether  the  justices 

had  evidence  before  them  that  it  had  been  weighed  so  recently 

and  under  such  circumstances  that  the  correct  weight  had  been 

ascertained. 

Kennedy  and  Channell^  JJ.  concurred. 

CcLse  remitted  to  justices. 
Solicitors:  R.  B.  Wheailey,  Son,  and  Daniel,  for  Cruttwell, 
Daniel,  and  CnUtwella,  Frome. 
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Friday,  March  4,  1904. 

(Before  Lord  Alverstone^  C.J.^  Kennedy  and  Channell^  JJ.) 

Tough  (app.)  v.  Hopkins  (resp.).  (a) 

Metropolis  —  Smoke  from  tug  —  Nuisance  —  "  Chimney  "  —  Pro- 
hibition order — Specifying  works — Public  Health  {London) 
Act,  1891  (54  ^  55  Vict.  c.  76),  ss.  5  (4)  (5),  28,  24. 

The  funnel  of  a  tug  plying  to  and  fro  in  the  river  Thames, 
vrithin  the  jurisdiction  of  the  port  sanitary  authority  of 
London,  is  a  *^  chimney "  within  sect,  24  (6)  of  the  Public 
Health  (London)  Act,  1891. 

(a)  Beported  by  W.  pa  B.  Hsbbsbt,  Eiq.,  B«rriiter-ftt-Lftw. 
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If  a   Oouri  of  summary  jurisdiction  makes  a  prohibition  order  Touoh 

under  sect.  5  of  the  Public  Health  {London)   Act,  1891,  such  ^' 

order  need  not  specify  the  works  to   be   done   by  the  person  

against   whom  the    order   is  made  if  in   the   opinion   of  the  1004. 

Court  no  works  could  be  done  to  prevent  a  recurrence  of  the  ^,  ! 

nuisance.  Smohe^ 

River  tug — 

CASE  stated  on  an  information  preferred  by  the  respondent    ^*^f~" 
against  the  appellant  under  sect.  24  of  the  Pablic  Health    chimney^ 
(London)  Act,  1891,  for  that,  on  the  24th  day  of  August,  1903,   Prohibitum 
on  the  Thames  and  within  the  port  of  London,  upon  a  certain      order- 
vessel — ^to  wit,  the  steamship  Richmond — the  following  nuisance    ^^^ilT 
existed — namely,  a  chimney  (not  being  the  chimney  of  a  private      tcor]k«— 
dwelling-house)  sending  forth  smoke  in  such  quantity  as  to  be  a  PuhUt  Health 
nuisance — and  that  the  appellant,  being  the  owner  of  such  vessel,  (^<^^^Mt'» 
had  made  default  in  complying  with  a  notice  served  under  such  54  ^  55  vitf. 
section.  c.  76,  u,  5, 

Upon  the  hearing  of  the  information  the  following  facts  were       ^^^  ^*' 
proved  or  admitted  by  the  appellant : 

He  was  then  the  owner  of  a  steam-tug  known  as  the  Richmond. 

On  the  25th  day  of  April,  1903,  a  notice  was  served  upon  him 
at  the  instance  of  the  port  sanitary  authority  of  Loudon,  a  copy 
whereof  is  set  out  below. 

On  the  24th  day  of  Augnst,  1903,  the  steam-tug  was  towing 
six  barges,  and  was  proceeding  from  below  the  Custom  House  to 
Soathwark  Bridge  and  beyond,  within  the  jurisdiction  of  the 
port  sanitary  authority,  and  while  the  tug  was  proceeding 
between  the  Custom  House  and  Southwark  Bridge  there 
was  being  sent  forth  from  the  funnel  thereof  dense  black  smoke 
for  the  space  of  about  five  minutes  in  such  quantity  as  to  be  a 
noisance. 

The  steam-tug  was  then  being  navigated  by  a  master, 
en^neer,  and  crew  employed  by  the  appellant,  who  was  not  on 
board,  and  who  had  no  personal  knowledge  of  such  emission  of 
black  smoke. 

The  steam-tug  did  not  stop  or  lie  up  at  any  point  of  the 
voyage  of  the  24th  day  of  August,  but  was  then  proceeding  to 
Kingston-on-Thames,  where  she  was  in  the  habit  of  lying  every 
night.  The  steam-tug  was  employed  throughout  the  day  in 
plying  for  hire  as  a  tug  between  Woolwich  and  Kingston-on- 
Thames. 

The  engines  and  boilers  on  board  the  steam-tug  were  of 
modern  construction  and  of  the  best  known  type  of  marine 
engines  and  boilers,  and  were  constructed  as  to  consume  as  far 
as  possible  all  the  smoke  caused  therein,  having  regard  to  the 
funnel  being  a  short  one,  and  adapted  for  passing  under  bridges 
at  high-water  level  by  hinging  backwards  nearly  to  deck  level. 

The  appellant  had  given  strict  instructions  to  his  servants  to 
prevent,  as  far  as  possible,  the  production  of  black  smoke  on  the 
steam-tug,  and  good  Welsh  steam  coal  procured  by  the  appellant 
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'    Tough      was  burnt  on  boards  and  the  furnaces  of  the  tug  had  been  freshly 
_  **  stoked  with  such  coal  at  about  opposite  the  Custom  House  on 

"    the  24th  day  of  August^  and  from  three  to  four  minutes  was  not 

1904. .      an  unreasonable  time  to  allow  the  fresh  fuel  to  cease  emitting 
: —        black  smoke  on  such  a  vessel. 
^an^S^^       The  emission  of  smoke  from  the  funnel  of  the  vessel  could 
Riv0r  tug—   have  been  prevented  by  the  fire  being  kept  bright  by  frequent 
ThwMM—    and  careful  stoking  or  by  the  use  of  steam  coal. 
QhilH^ZL.       Upon  the  above  facts  it  was  contended  by  the  appellant :  (1) 
Frohibiiiim   that  sect.  24  of  the  Public  Health  (London)  Act^  1891^  was  inap- 
ord^T^      plicable  to  a  steam-tug  such  as  the  Richmcmd  while  plying  to  and 
Neeetittyfor  J^^  ^^  ^j^^  river  Thames  as  above :   (2)  that  the  Richmond  on  the 
worka—      24th  day  of  August  was  not  a  vessel  lying  within  the  district  of 
PuhUe  Health  the  port  sanitary  authority  within  the  meaning  of  art.  3  of  an 
^^^91^— *^*'  order  of  the  Local  Government  Board,  dated  the  25th  day  of 
54  ^  55  y^-^{  March,  1892,  and  made  under  sect.  112  of  the  Public  Health 
c.  76,  M.  5,    (London)  Act,  1 891 ;  (3)    that  if  by  reason   of   such  order  of 
23, 24.       the   Local  Government  Board  sect.    24  of  the   Public  Health 
(London)  Act,  1891,  was  applicable  to  a  vessel  used  as  the  steam- 
tug  was  being  used  on  the  24th  day  of  August,  1903,  then  the 
proceedings  under  such  section  should  have  been  taken  against 
the  master  of  the  vessel  and  not  against  the  appellant;  (4)  that 
proceedings  in  respect  of  smoke  from  vessels  plying  on  the  river 
Thames  could  onlv  be  taken  under  the  provisions  of  sect.  23  of 
the  Public  Health  (London)  Act,  1891. 

On  behalf  of  tho  respondent  it  was  contended :  (1)  that  the 
funnel  of  the  steam- tug  was  a  ^'chimney '^  within  the  meaning  of 
that  expression  in  sect.  84  (b)  of  the  Public  Health  (London) 
Act,  1891 ;  (2)  that  the  alleged  nuisance  arose  owing  to  the 
appellant  not  having  used  anthracite  coal  in  the  furnaces  of  the 
tug  and  from  the  coal  that  was  used  having  been  carelessly  and 
improperly  stoked ;  (3)  that  the  appellant  was  liable  for  the  acts 
of  his  servants  and  was  a  person  by  whose  act,  default,  or 
sufferance  the  nuisance  arose;  (4)  that  the  magistrate  had  a 
discretion  as  to  whether  or  not  he  specified  on  the  prohibition 
order  any  works  to  be  done  by  the  appellant  to  prevent  the 
recurrence  of  the  nuisance,  and  that  it  was  for  him  to  determine 
whether  or  not  it  was  desirable  to  do  so. 

His  attention  was  called  to  the  case  of  Weeks  v.  King  (15  Cox 
C.  C.  733;  49  J.  P.  704). 

The  magistrate  found  as  a  fact  that  the  funnel  of  the  steam- 
tug  was  a  chimney  within  the  meaning  of  sect.  2i  of  the  statute 
and  that  black  smoke  had  been  sent  forth  from  it  in  such 
quantities  as  to  be  a  nuisance  at  the  place  and  time  and  on  the 
day  mentioned  in  the  ioformation.  He  also  found  as  a  fact  that 
no  works  that  could  be  ordered  would  cure  the  alleged  nuisance, 
but  that  it  was  a  question  of  stoking  with  proper  fuel,  and  that 
if  a  bright  fire  were  kept  up  by  frequent  and  careful  stoking 
the  nuisance  could  be  prevented.  He  was  of  opinion  that  the 
information  had  been  properiy  laid  under  sect.  24  {b)  of  the 
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Public  Health  (London)  Act,  1891,  and  that  the  appellant  was  a      Touoh 

person  by  whose  act,  defanlt,  or  sufferance  the  nuisance  arose^  __   *• 

and  he  overruled  the  contentions  of  the  appellant  and  convicted  

him  of   the  nuisance  alleged  in  the  information  and  made  an  1904. 

order  upon  him  prohibiting  the  recurrence  of  the  nuisance.  . 

The   appellant,  after  the  magistrate   had   convicted  him   as  sn^l^^ 

above-mentioned,  required  him  on  making  the  prohibition  order  Biver  tug^ 

against  him  under  sect.  5,  sub-sects.  4  and  5,  of  the  Public  Thames--- 

Health  (London)  Act,  1891,  to  specify  therein  the  works  to  be  chUYVMy-- 

executed  by  him  for  the  purpose  of  preventing  the  recurrence  Prohibitifm 

of  the  nuisance,  but  the  magistrate  refused  to  specify  any  works  order— 

in  the  order,  because  it  was  not,  in  his  opinion,  desirable  to  do  ^^^^^f/*"^ 

so,  because  there  was  no  question  of  works  here  involved,  but  worlts— 

only  a  question  of  careful  and  skilful  stoking  with  proper  fuel.  Pvhlic  Health 

{London)  Act, 

The  notice  referred  to  above  was  as  follows  :  1891— 

54  4'  55  Vict. 
Take  notioe  that  under  the  proTidons  of  the  Pablio  Health  (London)  Act,  1891,     ^^  73  gg^  5 

the  port  sanitary  authority  of  the  port  of  London,  being  latisfled  of  the  existence        28  *  24. 

of  a  nnieanoe  on  the  above* mentioned  yeasel,  arising  from  a  chimney — to  wit,  the 

fonnel  of  the  boiler  fnroaoe  on  the  said  yeasel  (not  being  the  ohimney  of  a  private 

dwelling-house)  sending  forth  black  smoke  in  such  quantity  as  to  be  a  nuisance— do 

hereby  require  you,  within  forty-eigbt  hours  from  the  service  of  this  notioe,  to 

abate  the  same,  and  to  execute  such  works  and  do  snob  things  as  may  be  necessary 

for  that  purpose,  and  to  do  what  is  neoessary  for  preventing  the  recurrence  of  the 

said  nuisance.    If  you  make  default  in  complylDg  with  the  requisitions  of  this 

notioe  within  the  time  above  specified  a  summons  will  be  issued  requiring  your 

attendance  before  a  petty  sessional  court  to  answer  a  complaint  which  wiU  be  made 

for  the  purpose  of  enforcing  the  abatement  of  the  said  nuisance  or  prohibiting  the 

recurrence  thereof,  or  both,  and  for  recovering  the  costs  and  penalties  that  may  be 

inoujied  thereby. — Dated  the  25th  day  of  April,  1903. — Jambs  Bell,  Town  Clerk. 

By  sect.  5  of  the  Public  Health  (London)  Act,  1891  (54  &  55 
Vict.  c.  76) : 

(1)  If  either — (a)  the  person  on  whom  a  notice  to  abate  a  nuisance  has  been 
aerved  as  aforesaid  makes  default  in  complying  with  any  of  the  requisitions  thereof 
within  the  time  specified,  or  (b)  the  nuisance,  although  abated  since  the  service  of 
the  notioe  is,  in  the  opinion  of  the  sanitary  authority,  likely  to  recur  on  the  said 
premises,  the  sanitary  authority  shall  make  a  complaint,  and  the  petty  sessional 
court  hetring  the  complaint  may  make  on  snob  person  a  summary  order  (in  this  Act 
referred  to  as  a  nuisftnce  order).  (2)  A  nuieance  order  may  be  an  abatement  order, 
a  prohibition  order,  or  a  dosing  order,  or  a  combination  of  such  orders.  (8)  An 
abatement  order  may  require  a  person  to  oomply  with  all  or  any  of  the  requisitions 
of  the  notice  or  otherwise  to  abate  the  nuisance  within  a  time  specified  in  the  order. 
(4)  A  prohibition  order  may  prohibit  the  recurrence  of  a  nuisance.  (5)  An  abate- 
ment order  or  a  prohibition  order  shall,  if  the  person  on  whom  the  order  is  made  so 
requiree,  or  the  Court  oonsiden  it  desirable,  specify  the  works  to  be  executed  by 
■uoh  person  for  the  purpose  of  abating  or  preventing  the  recurrence  of  the  nuisance. 

And  by  sect.  23 : 

(3)  Every  steam  engine  and  furnace  used  in  the  working  of  any  steam  Yessel  on 
the  river  Thames  either  above  London  Bridge  or  plying  to  and  fro  between  London 
Bridge  and  any  place  on  the  river  Thames  westward  of  the  Nore  light,  shall  be 
oonstruoted  so  as  to  consume  or  bum  the  smoke  arising  from  .such  engine  and 
fuznaoe ;  and  if  any  such  steam  engine  or  furnace  is  not  so  constructed,  or  being  so 
oonatmoted  is  wilfully  or  negligently  used  so  that  the  smoke  arising  therefrom  is 
not  elfeotually  consumed  or  burnt,  the  owner  or  master  of .  such  vessel  shall  be 
liable  to  a  fine  not  exceeding  51.,  and  on  a  seoond  conviction  to  a  fine  of  101.,  and  on 
every  subeequent  conviction  to  a  fine  of  double  the  amount  of  the  fine  imposed  on 
the  laat  preoiBding  conviction. 
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Tough  And  by  sect.  24  : 

HoPKivB  ^^^  "^T  fireplaoe  or  f  omaoe  whioh  does  not,  as  f lur  as  praclioable,  oonsnme  the 

smoke  arising  from  the  combostible  nsed  therein  and  whioh  is  used  for  workiag 

1904  engines  by  steam,  or  in  any  mill,  faotory,  dye-house,  brewery,  bake-honse,  or  gai- 

'  work,  or  in  any  mannfaotnring  or  trade  prooess  whatsoever ;  and  (b)  any  cbijnn^ 

NtUsance^  (not  being  the  ohimney  of  a  private  dwelling-hoaie)  sending  forth  black  snudn  in 

^     j^ snoh  qnantity  as  to  be    a  nnisanoe  shall  be  nnisanoes  liable  to  be  dealt  with  snm- 

River  ttu I'^'u^y  under  this  Act,  and  the  provisions  of  the  Act  relating  to  those  nnisanoM 

ThaiM^—  ^^  *PPl7  Accordingly :  Provided  that  the  Conrt  hearing  a  complaint  againgt  a 

p    ^^2 person  in  respect  of  a  nuisance  arising  from  a  fireplace  or  fnmace  which  does  not 

OTiimrMi/ consume  the  smoke  anting  from  the  combustible  used  in  such  fireplace  or  fumsoe 

ProhibiiLm  ^^""^  ^^^^  ^^^  ^^  nuisance  is  created  and  dismiss  the  complaint,  if  satisfied  that 

J  such  fireplace  or  furnace  is  constructed  in  such  mauner  as  to  consume,  as  far  m 

Necesiitv  for  P^^^'^oable,  having  regard  to  the  nature  of  the  manufacture  or  trade,  all  imoke 

./Vy_  arising  therefrom,  and  that  such  fireplace  or  furnace  has  been  carefully  attended  to 

^   Vjjj  hy  the  person  having  the  charge  thereof. 

(L^^^A^     /.  A.  Hamilton,  K.O.  and  Bigham  for  the  appellant.— Sect.  24 

1891—  ^  *  ^^®^  ^^*  refer  to  the  funnel  of  a  steamboat  on  the  Thames  bat 

54  4"  55  Viet  merely  applies  to  a  chimney  in  the  ordinary  sense  of  the  word. 

*'•  ^^»  ^- ^»    A  case  like  the  present  comes  under  sect.  23  (3).     Further,  the 

'     '       order  made  did  not  specify  the  works  to  be  done  in  order  to 

prevent  a  recurrence  of  the  nuisance  which  it  should  have  under 

sect.  5  of  the  Public  Health  (London)  Act,  1891.     The  mere  fact 

that  the  powers  and  duties  under  sect.  24  of  the  Act  of  1891  are 

assigned  to  the  port  sanitary  authority  cannot  make  that  section 

applicable  to  the  funnel  of  a  steam  vessel  on  the  Thames. 

R,  Cunningham  Glen  {Danckwerts,  K.O.  with  him)  for  the  respon- 
dent.— ^The  order  assigning  to  the  port  sanitary  authority  the 
powers  of  an  ordinary  sanitary  authority  under  the  Act  of  1891 
provides  that  any  vessel  lying  within  the  port  sanitary  authority 
shall  be  liable  to  their  jurisdiction  as  if  it  were  a  house.  Sect.  24 
deals  with  a  nuisance  arising  from  smoke  and  sect.  23  deals  with 
the  construction  of  the  fnmace.  They  therefore  deal  with  different 
matters,  and  sect.  24  applies  to  a  nuisance  arising  from  the 
smoke  of  a  vessel.  With  regard  to  the  order  made  in  this  case, 
if  no  actual  works  are  necessary  they  need  not  be  specified. 

Lord  Alvebstone,  O.J. — ^Notwithstanding  the  very  ingenioas 
argument  of  Mr.  Hamilton  and  the  observations  which  Mr. 
Bigham  has  made,  I  think  that  this  decision  was  right.  I  quite 
agree  with  them  that  the  order  of  the  Local  Government  Board 
of  the  25th  day  of  March,  1892,  has  not  increased  the 
responsibility  of  persons  who  own  tu^s  in  respect  of  nuisances 
from  tugs  or  ships.  It  merely  provided  that  the  port  samtaiy 
authority  was  to  take  such  proceedings  as  could  be  taken  under 
the  Act  in  respect  of  ''  ships,  vessels,  boats,  waters,  or  persons 
within  their  jurisdiction,^'  and  it  includes  sect.  54  of  the  PubUc 
Health  (London)  Act,  1891.  Whatever  the  opinion  of  the 
draftsman  may  have  been,  the  mere  inclusion  in  that  order  would 
not  increase  the  responsibility  if  we  were  of  opinion  that  sect.  24 
could  not  apply  to  the  chimney  or  funnel  of  a  steam-tug  plying 
on  the  Thames.  The  point  has  admitted  of  argument,  and  1 
think  there  is  some  ground  for  thinking  at  the  first  blush  that 
the  reading  of  sect.  24  would  indicate  that  it   was  intended  to 
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apply  to  chimneys  on  land  in  the  ordinary  sense  of  the  word^  but      Touoh 
when  we    look  at  the  object   oF  the    leflrislation,   and  certain     „    ^' 

expressions  in  sect.  24  itself^  I  think  any  snch  constraction  would        

be    too  narrow.     It  is^  as  far  as  this  part   of  the   section   is        1904. 
concerned,  essentially  what  may  be  called  a  black  smoke  section        . 
— that  is  to  say,  it  is  a  section  which  provides  that  "  any  chimney      Smoke— 
(not  being  the  chimney  of  a  private  dwelling-house)   sending  Ritrntug— 
forth  black  smoke  in  such  quantity  as  to  be  a  nuisance  "  shall     Thames- 
he  a  nuisance  liable  to  be  dealt  with  summarily.     Sect.  23,  the    chimney— 
previous   section,  has  undoubtedly   dealt  specifically  with  the    Prohibitum 
steam  engines  and  furnaces  used  in  the  working  of  steam  vessels      order— 
which  were  being  worked  in  the  district  where  this  vessel  was    t^^c^iv^^ 
being  worked.     It  provides  that  they  ^^  shall  be  constructed  so      werke— 
as  to  consume  or  burn  the  smoke  arisinflr  from  such  encrine  and  Pu&iie  Eealth 
furnace ;  and  if  such  steam  engine  or  furnace  is  so  constructed,  v^'*^^?^     ' 
or  being  so  constructed  is  wilfully  or  negligently  used  so  that  54^55  Ftct. 
the   smoke   arising  therefrom  is   not  effectually  consumed  or    c,  76,  m.  5, 
burnt,  the  owner  or  master  of  such  vessel  shall  be  liable  to  a  fine       ^^»  ^^' 
not  exceeding  5/.,  and  on  a  second  conviction  to  a  fine  of  lOZ.,'^ 
and  then  it  goes  on  :  '^  Provided  that  in  this  section  the  words 
'  consume  or  burn  the  smoke  ^  shall  not  be  held  in  all  cases  to 
mean  '  consume  or  burn  all  the  smoke,'  and  the  Court  hearing  an 
information  against  a  person  may  remit  the  fine  if  of  opinion  that 
such  person  has  so  constructed  his  furnace  as  to  consume  or 
bum  as  far  as  possible  all  the  smoke  arising  from  such  furnace, 
and  has   carefully   attended   to   the   same,   and    consumed   or 
burned  as  far  as  possible  the  smoke  arising  from  such  furnace.^' 
Those  words  show  that  there  are  special  provisions  with  regard 
to  the  construction  of  furnaces  and  engines  upon  the  steamers 
and  the  negligent  use  of  them,  but  it  is  to  be  observed,  and  I 
think  the  argument  of  Mr.  Glen  is  of  importance,  that  there  is  a 
corresponding  provision  with  regard   to  furnaces   upon  land, 
because  sub-sect.  1  of  sect.  23  also  provides  that  the  furnaces 
employed  in  the  working  of  engines  by  steam  and  a  number  of 
other  furnaces^  all  of  which  must  be  on  land,  *'  shall  be  con- 
structed BO   as   to   consume   or  burn  the  smoke   arising   from 
such  furnace,^'  and  there  is  a  corresponding  sub-section  with 
regard  to  their  negligent  user.     Therefore  we  have  with  regard 
to  both  furnaces  on  land  and  furnaces  on  ships  the  sort  of  pro- 
vigion  which  goes  a  certain  distance  for  the  proper  construction  of 
the  engines  and  furnaces  and  for  the  non-negligent  user  of  them. 
Then  we  come  to  sect.  24,  which  is  unquestionably  a  nuisance 
section.     I  think  it  is  not  without  importance  that  it  immediately 
follows  sect.   23,  and  is  under  the  same  heading,  ^^  Smoke  con- 
sumption.^'     If  the  words  to  which  I  am  about  to  refer  can  be 
fairly  applied  to  a  chimney  on  board  a  steamship,  there  is  no  reason 
why  this  should  not  apply.     The  first  provision  of  sect.  24  says : 
"  Any  fireplace  or  furnace  which  does  not  so  far  as  practicable 
consume  the  smoke  '^  shall  be  a  nuisance  liable   to   be   dealt 
with  summarily.      Then  comes   the   important  clause :    ^'  Any 
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Tough      chimney  (not  being  the  chimney  of  a  private  dwelling-house) 
^''  sending  forth  black  smoke  in  such  a  quantity  as  to  be  a  naisance  " 

'     shall  be  a  nuisance  liable  to   be  dealt  with  summarily.     I  think 

1904.        that^  quite  apart  from  negligence^  is  meant  to  deal  with  the  case, 
: —        which  has  not  been  covered  by  the  previous  section^  of  a  chimney 
S^U^   other  than  that  of  a  dwelling-house  sending  forth  black  smoke. 
River  tug—   We  have  had  our  attention  directed  to  the  other  legislation  of  a 
Thames—    similar  character  with  regard  to  railway  engines  and  with  regard 
CMmnci/—    ^  traction  engines^  and  there  does  not  appear  to  be  any  black 
Prohihituin  smoke  nuisance  section  in  any  of  them.     Therefore  one  would 
order—      rather  assume  that  this  legislation  is  something  which  may  be 
Nec6«««y/or  g^j^  ^^  y^^  additional  protection,  unless  the  words  "  any  chimney 
works—      {^ot   being   the   chimney   of   a   private    dwelling-house)  "   are 
Public  Health  sufficient  to  show  that  a  steamship  would  not  be  included.    I 
^^^'isSi— ^^*'  think  both  the  purview  of  this  section  and  the  object  of  the 
54  4-  55  Viet,  legislation  would  point  to  black  smoke  being  emitted  within  the 
c.  76, 88. 5,    port  from  the  chimney  or  funnel  of  a  steamer  as  constituting  an 
23,24.       offence.     It  is  quite  obvious  there  may  be  cases  in  which  the 
black  smoke  would  come   from  a   chimney   which  would  not 
ordinarily  be  called  a  funnel.     I  do  not  think  any  argument  can 
be  based  upon  the  fact  that  the  word  "  chimney  *'  is  used  because 
the  word  '^  funnel "  is  a  technical  and  almost  secondary  meaning 
for  that  kind  of  chimney.     I  cannot  see  any  reason  why  emission 
of  black  smoke  from  steamers  constantly  plying  on  the  Thames 
should   not  be  as  much  prevented  as    the  emitting  of  black 
smoke   from   chimneys    on    land.      I   therefore    come    to   the 
conclusion   that  sect.    23   does  not  contain^   as   Mr.    Bigham 
pressed  us  that  it  did^  the  whole  code  with  regard  to  nuisances 
coming  from   steamships   or  smoke   coming    from  steamboats. 
The  language  of  sect.  24  is  not  enough  to  enable  us  to  hold  that 
it  does  not  include  the  chimney  of  a  steamship.     Therefore  I 
think  this  conviction  was  right.     Upon  the  second  point  which 
Mr.  Hamilton  mentioned,  I  ought  perhaps  just  to  say  we  held  the 
other  day  in  Central  London  Railway  Company  v.  Hammersmith 
Borough  Council  {ante,  p.   688),  and  I  think  we  were  right  in 
saying  so,  that  the  order  was  not  bad,  because  it  did  not  specify 
works  to  be  done,  though  the  defendant  asked  for  the  specifica- 
tion of  them  if  there  were  no  works  that  could  be  done.    I  do 
not  think  that  objection  prevails.     I  think,  therefore^  that  this 
appeal  should  be  dismissed. 

Kennedy,  J. — I  am  of  the  same  opinion.  To  my  mind  the 
only  point  which  certainly  is  not  wholly  free  from  difficulty  I 
agree  is  the  question  as  to  whether  sect.  24  (6),  ''any  chinmey 
(not  being  the  chimney  of  a  private  dwelling-house)  sending 
forth  black  smoke  in  such  quantity  as  to  be  a  nuisance,'^  includes 
the  funnel  of  a  tug-boat  or  steamer.  Usually,  no  doubt, 
"  chimney  "  is  a  phi*ase  applicable  to  that  through  which  smoke 
passes  from  a  fire  of  some  sort  in  a  building.  It  is  not  the  term 
which  is  technically  the  proper  term  to  describe  those  passages 
or  flues,  or  whatever  you  like  to  call  them,  on  a  steamboat,  which 
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convey  the  smoke  from  the  furnace  of  the  steamer  to  the  upper      Touqh 
air,  but  I  see  nothing  to  prevent  "  chimney  "  being  used  in  what  ^* 

one  may  call  its  natural  sense — namely,  that  of  a  passage  by        

which  smoke  from  a  fire  is  carried  away  upwards.     Otherwise        1904. 
you  would  have  no  "black  smoke  section,"  as  my   Lord  has        ;        __ 
described  it  shortly,  with  regard  to  the  description  of  thing     g^jce— 
which  may  send  out  smoke  in  quite  as  great  quantities  with  quite   River  tug— 
as  cnreat  mischief  if  it  is  enoucrh  to  create  a  nuisance,  as  what     Thames — 
may  be  more  usually    described    by   the    word  "chimney    —    chimney— 
namely,  the  smoke  passage  from  the  roof  of  a  building.     There   Prohibition 
is  no  definite  clause  relating  to  the  word  "  chimney ''  in  this  Act,      order— 
as  far  as  I  know,  and  certainly  one  would  expect  it  to  have  been     JI^^a^^^^ 
referred  to  if  there  was  one  after  the  care  that  Mr.  Hamilton  and      worhe— 
Mr.  Bigham  have  shown  in  arguing  this  case.     We  have  not  PvhUe  Health 
heard  that  chimney  is  anywhere  defined,  and  if  it  is  not  defined  ^'^'*'![^_  ^*' 
it  seems  to  me  naturally  enough  intended  to  cover  here  that  54  ^  55  yict. 
which  it  may  cover  in  a  popular  though  not  in  a  technical  sense,    c.  76, «».  5, 
I  need  not  add  anything  on  the  other  point  to  that  which  my       2^»  ^^• 
Lord  has  said. 

Chaknell,  J. — I  agree.  I  think  "chimney  ^'  in  this  section  is 
used  simply  as  the  thing  from  which  smoke  does  issue  into  the 
open  air.  It  might  quite  well  be  found  that  the  cases  of  funnels 
of  steam  vessels  or  of  funnels  of  locomotive  engines  or  other 
movable  smoke-producing  apparatus  might  be  so  dealt  with  else- 
where in  the  Act  as  to  lead  one  to  come  to  the  conclusion  that 
ihey  were  intended  to  be  included  in  these  general  words  in 
sect.  24  (6),  but  in  fact  the  operation  of  sect.  24  is  only  to  apply 
the  particular  summary  procedure  in  reference  to  certain  cases 
of  smoke  nuisances,  cases  coming  under  (a)  and  coming  under 
(fc).  The  other  sections  deal  with  the  construction  and  user  of 
apparatus  producing  smoke,  and  do  not  deal^  as  sect.  24  does, 
with  the  consequences  or  results  of  it,  which  in  certain  cases  may 
be  dealt  with  under  the  summary  procedure  in  reference  to 
nuisances.  The  result  seems  to  me  to  be  that  sect.  24  and  sect.  23 
are  dealing  not  with  different  subject-matters  but  with  different 
consequences  of  the  subject-matter,  and  there  is  no  reason, 
therefore,  because  steam  vessels  are  specially  dealt  with  under 
sect.  23  to  say  they  cannot  come  under  sect.  24.  I  see  no 
reason  for  cutting  down  what  seems  to  me  the  primary  meaning 
of  the  word  "  chimney  "  in  sect.  24. 

Appeal  dismissed. 

Solicitors  :  J.  A.  Boherts ;  The  City  Solicifor, 
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KING'S  BENCH  DIVISION. 

Monday ,  May  16^  1904. 

(Before  Lord  Alvkestonb  C.J.,  Wills  and  Keknbby^  JJ.) 

Stab  Tea  Company  Limited  (apps.)  v.  Whitwobth  (reap.),  (a) 


Merchandise  marks — False  trade  description — Tea  weighed  with 
paper — Oross  weight — Merchandise  Marks  Act,  1887  (50  ^  51 
Vict.  c.  28),  s.  2  (1). 

The  respondent,  having  asked  for  a  qtmrter  of  a  pound  of  tea, 
was  handed  by  an  assistant  of  the  appellants  a  packet  already 
folded  and  tied  with  string,  A  ticket  was  inserted  under  the 
string,  on  one  side  of  which  was :  ^'  Star  Tea  Company 
Limited,  Quarter  pound  2s,  8d.  tea  ticket  .  ,  J*  and  on 
the  other  a  notice  that  every  purchaser  of  a  quarter  of  a  pound 
and  upwards  was  given  some  useful  article.  The  tea  was 
wrapped  in  a  piece  of  lead  paper,  on  which  was  printed 
'^  Quarter  pound  gross  weight,"  The  tea  by  itself  was  short  hy 
Sfosj.  of  a  quarter  of  a  pound,  but  with  the  paper  was  slightly 
in  excess. 

Held,  that  the  appellants  were  rightly  convicted  under  sect,  1  (2) 
of  the  Merchandise  Marks  Act,  1887,  of  applying  a  false  trade 
description  to  the  tea  by  msans  of  the  ticket. 

CASE  stated  on  an  information  preferred  by  John  Whitworfch 
(hereinafter  called  the  respondeat)  against  the  Star  Tea 
Company  Limited  (hereinafter  called  the  appellants)  noder 
sect.  2  (1)  of  the  Merchandise  Marks  Act,  1887  (50  &  51  Vict, 
c.  28),  charging  that  the  appellants  on  the  5th  day  of  January, 
1904,  at  the  borongh  of  Walsall  unlawfully  did  sell  to  the 
respondent  a  certain  packet  of  tea  to  which  was  applied  a  false 
trade  description — viz.,  that  the  packet  of  tea  contained  a 
"quarter  pound  weight  of  tea,'*  contrary  to  the  provisions  of 
the  Merchandise  Marks  Act,  1887. 

The  appellants  are  tea  merchants  and  carry  on  business, 
amongst  other  places,  at  22,  Park-street,  in  the  borough  of 
Walsall,  in  the  county  of  Stafford,  their  registered  oflSce  being 
at  Nos.  292  to  314,  Old-street,  in  the  city  of  London. 

The  respondent  is  an  inspector  of  weights  and  measures  for 
the  borough. 

On  the  5th  day  of  January,  1904,  the  respondent  went  into 

(a)  Beported  by  W.  de  B.  Hibbebt,  Esq.,  Barri8t6r<«t.LAw. 
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the  appellants^  shop  at  Walsall.  He  asked  to  be  supplied  with  a  Stab  Tba 
quarter  of  a  pound  of  tea.  He  was  told  there  were  two  prices  Company 
— viz.,   7irf.  and  8d.     He  said  he  would  take  a  quarter  of  a  ^^ 

pound  at  8(2.     The  shop  assistant  thereupon  took  from  a  shelf  a  Wkitwobth. 
packet  of  tea  already  folded  and  tied  up  with  strings  inserted        "~ 

under  the  string  a  small  ticket,  and,  wrapping  the  whole  in        * 

brown  paper,  so  delivered  it  to  the  respondent.  Merchandise 

The  wrapper  in  which  the  tea  was  contained  consisted  of  a    Mmrks  Act, 

?iece  of  lead  or  silver  paper  on  which  was  printed  *'  The  Star  u^~d»^)' 
'ea   Company's  Special  Blend,'*  and  in  small  type,  "  Quarter     Hon— Tea 

pound  gross  weight.''  weighed  with 

On  one  side  of  the  ticket  inserted  was  printed  the  following :  v^v^-^Gro^ 
"  Star  Tea  Company  Limited,  quarter  pound  2«.  8d.  tea  ticket,  50  ^  51  Vict, 
22,  Park-street,  Walsall,  1,  1986,"  and  on  the  other  side  a  notice  c.  28, «.  2  (l). 
to  the  eflfect  that  every  purchaser  of  tea  from  a  quarter  of  a 
pound  and  upwards  was  given  some  useful  article  or  check,  and 
that  by  saving  a  number  of  these  checks  a  valuable  prize  would 
be  ^ven  in  exchange. 

The  respondent  was  not  shown  the  silver  or  lead  paper  wrap- 
ping— i.e.,  the  wrapper  in  question,  nor  was  it  handed  to  him  or 
read  before  it  was  wrapped  in  the  brown  paper  and  delivered  to 
him,  nor  was  his  attention  called  to  the  words  printed  on  it. 

The  respondent  weighed  the  packet  of  tea  which  he  purchased 
at  the  appellants'  shop  as  hereinbefore  stated,  and  found  that 
it  contained  less  than  a  quarter  of  a  pound  of  tea — to  wit,  3|oz. 
only  of  tea,  and  that  with  the  paper  wrapper,  on  which  the 
words,  ''The  Star  Tea  Company's  Special  B]end  —  Quarter 
pound  gross  weight "  were  printed,  the  packet  weighed  five  or 
six  grains  more  than  a  quarter  of  a  pound. 

The  respondent,  before  asking  to  be  supplied  with  the  quarter 
pound  of  tea,  bad  seen  in  a  different  part  of  the  shop  a  quantity 
of  tea  which  was  being  weighed  and  placed  in  wrappers 
apparently  similar  to  the  wrapper  above  mentioned ;  and  it  was 
admitted  that  the  respoudeut  knew  that  the  words  ''  Star  Tea 
Company  Limited,  quarter  pound  gross  weight,"  were  printed 
on  tea  wrappers  of  the  appellants;  but  his  attention  had  not 
been  called  by  the  appellants  to  these  words,  and,  as  a  fact,  the 
respondent  did  not  see  the  words  printed  on  the  packet  actually 
delivered  to  him  until  the  purchase  had  been  completed  and  he 
had  taken  it  from  the  brown  paper  in  which  it  had  been 
supplied. 

The  respondent  knew  that  gross  weight  included  the  weight 
of  the  silver  or  lead  paper  in  which  the  tea  was  wrapped,  and 
that  it  was  the  custom  of  the  majority  in  the  trade  to  weigh  the 
paper  with  the  tea. 

It  was  admitted  by  the  appellants  at  the  hearing  before  the 
justices  that  they  issued  and  distributed  in  the  borough  of 
Walsall  handbills  describing  and  enumerating  the  presents  given 
by  them  "  with  ^Ib.  of  tea." 

Tb0   appellants  also   admitted  that  they  had  placed   in  the 
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Stab  Txjl    window  of  their  shop  printed  labels  attached  to  the  presents 

LimTE^     given  away  by  them  with  a  quarter   of  a  pound  of  tea,  such 

,,.  labels  bearing  the  words,  "  Given  with  ^Ib.  of  tea/' 

Whitwo&th.      It  was  contended  on  behalf  of  the  respondent  that  che  ticket 

TTTT        which  the  appellants'   manager   placed  under  the  string  tied 

round  the  packet  of  tea^  as  hereinbefore  stated  (and  also  the 

MerehandUe  handbills  and  labels),  constituted  a  false  trade  description  within 

18^7— FU    ^^^  meaning  of  the  Merchandise  Marks  Act,  1887. 

trade  de^r^-      ^^  ^^  contended  on  behalf  of  the  appellants  that  the  ticket 

Uon-'Tm    and  the  handbills  and  label  were  not  a  trade  description  within 

weighed  with  the  meaning  of  the  Act,  nor  were  they  applied  to  the  packet  of 

^wtight^"  tea  within  the  meaning  of  the  Act,  nor  were  they  false,  and  that, 

50  4'  51  Viet,  if  they  were  trade  descriptions,  they  must  be  taken  and  read 

e.  28,  c.  2  (1).  with  the  words  "  quarter  pound  gross  weight "  printed  on  the 

packet   of  tea,   and,  this    being  so,   there   was  no  false  trade 

description  within  the  meaning  of  the  Act. 

The  justices  held  that  the  ticket  did  constitute  a  false  trade 
description  within  the  meaning  of  the  Act,  and  convicted  the 
appellants. 

Avorxfy  K.C.,  H,  D.  Bonsey,  and  H.  M.  Finch  for  the  appellants. 
— This  was  a  prosecution  under  the  Merchandise  Marks  Act,  1 887, 
and  it  is  therefore  for  the  respondent  to  show  that  this  tea  was 
sold  with  a  false  trade  description.  That  depends  upon  the 
ticket,  which  was  not  a  trade  description  at  all,  but  merely  a 
voucher  for  a  prize.  The  wrapping  on  the  tea  showed  that  what 
was  sold  was  a  "  quarter  pound  gross  weight,"  and  that  was  a 
true  description.  They  referred  to  Langley  v.  Bombay  Tea 
Company  (83  L.  T.  Rep.  175 ;  (1900)  2  Q.  B.  460.) 
Diatumal  for  the  respondent. 

Lord  Alvbrstonb,  C.J. — The  justices  here  have  found  that 
this  ticket  was  a  false  trade  descriptioo,  and  had  been  applied 
to  the  packet  of  tea  by  the  appellants.  They  have  found  that 
as  a  question  of  fact,  and  I  cannot  see  that  they  have  gone 
wrong  in  law.  The  ticket  was  placed  under  the  string,  to  be 
seen  and  read  by  the  purchaser,  and  it  can  therefore  be  said  to 
be  a  description  of  the  packet  which  was  sold.  That  ticket 
says  that  to  every  purchaser  of  tea  from  a  quarter  of  a  pound 
and  upwards  was  given  a  useful  article  or  check.  It  is  said  that 
that  description  on  the  ticket  must  be  qualified,  because  the 
lead  or  silver  paper  says  '^  quarter  pound  gross  weight,*'  but  I 
am  not  at  all  satisfied  that  a  purchaser  would  think  that  that 
meant  a  quarter  of  a  pound  of  tea  and  paper;  but,  however 
that  may  be,  I  do  not  think  that  those  words  constitute  of 
necessity  a  sufficient  qualification  of  the  words  on  the  ticket.  I 
cannot  see  that  the  magistrates  have  misdirected  themselves  io 
law,  and  this  appeal  must  be  dismissed. 

Wills,  J. — I  am  entirely  of  the  same  opinion.  The  ticket 
was  intended  to  entitle  the  purchaser  to  some  prize,  and  it  says 
it  was  given  with  a  quarter  of  a  pound  of  tea.  I  think  there 
was  a  false  trade  description,  and  that  the  justices  were  entitled 
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to  come  to  the  conclusion  that  the   ticket  constituted  a  false    Stab  Txa 
trade  description  of  the  article.  ^^m^ 

KsNVEDT^  J. — I  am  of  the  same  opinion.     There  was  plenty  ^, 

of  evidence  for  the  justices  to  treat  the  ticket  as  a  false  trade  Whitwobth. 
description^  and  I  do  not  think  the  case  is  afiEected  by  the  lead        "~ 

or  silver  paper  with  the  words  "  quarter  pound  gross  weight/^  .* 

Appeal  dismissed.       MerehandUe 

Solicitors :  Neve,  Beck,  and  Kirby  ;  Ward,  Bowie,  and  Co.,  for  ™j|^/^' 
J.  B.  Cooper,  Walsall.  ^^^  ^^*. 

Hon— Tea 
weighed  with 
pa/per — Chroee 

weight — 
50  4*  61  Vict 
c.  28,  e.  2  (1). 
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Thursday,  May  6,  1904. 

(Before  Lord  Alvbbstonb,  C.J.,  Wills  and  Kennedy,  JJ.) 
Fabthing  (app.)  V.  Parkinson  (resp.).  (a) 

Sale  of  Food  and  Drugs  Acts — Warranty — Notice — Sale  of  Food 
and  Drugs  Act,  1875  (38  ^  39  Vict.  c.  63),  a.  2b— Sale  of  Food 
and  Drugs  Act,  1899  (62  cj-  63  Vict.  c.  51),  s.  20. 

An  information  having  been  laid  by  the  respondent  agaiiist  the 
appellant  under  sect.  6  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  the  appellaiit's  solicitors  sent  on  the  2nd  day  of  November 
to  the  respondent  the  following  notice :  **  We  beg  to  give  you 
formal  notice  that  our  client  purchased  the  same  butter  with  a 
written  warranty  from  G.  L.  Limited,  of  84,  C.-st.,  M. 
The  following  is  a  copy  of  the  warranty  in  question :  ^  We 
guarantee  all  butters  sold  by  us  to  be  absolutely  pure ; 
guaranteed  pure  butter  within  the  3rd  and  7th  sects,  of  the 
Margarine  Act,  1877.^  .  .  .  The  defendant  intends  to  rely 
on  the  foregoing  as  a  defence  to  this  summons.*' 

On  the  4th  day  of  August  the  appellant  had  purchased  the  butter 
of  the  wholesale  house,  and  on  the  invoice  was  stated  :  *'  We 
guarantee  all  butters  sold  by  us  to  be  absolutely  pureJ'  The 
appellant  was  dissatisfied  with  this,  and,  when  going  to  the 
wholesale  house  the  following  week,  and  after  the  butter  was 
delivered,  took  the  invoice  to  the  wholesale  house,  who  put  on 

(a)  Reported  by  W.  db  B.  Hbbbx&t,  Esq.,  BArri8ter>at-Law. 
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Faatring        it :  "  Ouaranteed  pure  butter  in  accordance  with  the  3rd  and 
^'  7th  sects,  of  the  Margarine  Act,  1887.      In   case  of  samples 

*       being  taken  for  analysis,  show  this  warranty  to  the  inspector" 

1904.        Held,  that  the  notice  of  the  2nd  day  of  November  was  a  good 

„  ,  "T"-    ,       notice  of  a  defence  under  sect,  20  of  the  Sale  of  Food  and  Dmqs 

a/nd  Drugs  ^^^>  lOWy. 

AcU — 

Wtkrvaniy—   i^ASE  stated  on  an  information  preferred  by  the  respondent 

^^^r^®/  yj     against  the  appellant,  under    sect.   6  of  the    Food   and 

38  ^  89  Vict,  Di'ugs  Act,  1875,  for  that  the  appellant,  on  the  5th   day  of 

c.  63, 9, 25;   October,   1903,  at  his  shop,  by  one  of  his  employes,  did  unlaw- 

^^  \\^  ^^*'  ^^^  ^       wilfully  sell  to  the  respondent,  and  to  his  prejudice,  as 

'*'     '    and   for    a  certain  article  of  food — to    wit,    butter — a  certain 

article  of  food  which   was  not  of    the  nature,  substance,  and 

quality  of   the    article   of   food  demanded   by  him,    the  same 

containing  18*75  per  cent,  of  water,  contrary  to  the  statute  and 

the  regulations  of  the  Board  of  Agriculture  in  such  case  made 

and  provided. 

Upon  the  hearing  of  the  information  it  was  admitted  by  the 
appellant  that  the  respondent,  on  the  date  named  in  the 
summons,  purchased  from  him  a  pound  of  butter  for  analysis,  and 
that  the  respondent  had,  in  connection  with  such  purchase, 
complied  with  all  the  requirements  of  the  Food  and  Drugs  Act 
of  1875  and  1899  in  relation  to  a  purchase  for  analysis. 

Furthermore,  the  appellant  did  not  dispute  the  analyst's 
certificate,  showing  that  the  butter  contained  18*75  of  moisture, 
being  2*75  in  excess  of  the  standard  fixed  by  the  Board  of 
Agriculture  in  the  Sale  of  Butter  Regulations,  1902,  but  he 
relied  for  his  defence  upon  a  warranty  under  sect.  25  of  the 
Food  and  Drugs  Act,  1875,  as  amended  by  sect.  20  of  the  Food 
and  Drugs  Act,  1899. 

Before  the  defence  was  opened  the  respondent  took  the 
objection  that  such  defence  was  not  available  to  the  appellant, 
inasmuch  as  his  notice  of  intention  to  rely  upon  the  warranty 
did  not  comply  with  the  requirements  of  sect.  20  of  the  Food 
and  Drugs  Act,  1899,  as  it  was  not  accompanied  by  a  copy  of 
the  invoice  or  alleged  warranty  relating  to  the  butter  purchased 
by  him. 

The  following  is  a  copy  of  the  notice  of  the  2nd  day  of 
November,  1908  : 

With  referenoe  to  the  rammoos  iBsned  by  yon  on  the  26th  day  of  October  agBiiiBt 
Fred  Farthing,  of  828,  Ainsworth-road,  Badcliffe,  for  eelling  you  adnlterated  butter 
on  the  5th  day  of  October,  and  which  sommone  was  served  upon  our  client  on  the 
30th  day  of  October,  we  beg  to  give  yon  formal  notice  that  oar  client  purohaaed  the 
same  butter  with  a  written  warranty  from  George  Little  Limited,  general  proviaioo 
merchsate,  of  84,  Corporation-street,  Manchester.  The  following  is  a  copy  of  the 
warranty  in  question :  "  We  guarantee  aU  butters  sold  by  us  to  bo  absoluteily  jmre ; 
guaranteed  pure  butter  in  accordance  with  the  8rd  and  7th  sections  of  the  Mar- 
garine Act,  1887."  The  defendant  sold  the  butter  in  question  in  the  same  stale  as 
purchased,  and  at  the  time  when  he  sold  it  had  no  reason  to  believe  that  it  wm 
otherwise.  The  defendant  intends  to  rely  on  the  foregoing  as  a  defence  to  tiiis 
summons. 


ORIHINAL  LAW  GASES. 


663 


The  following  is  a  copy  of  the  whole  invoice  or  warranty  at 
the  time  of  sale  given  in  respect  of  the  parchase  of  the  butter 
by  the  appellant : 

84,  CorpontioB-Btnefc,  Manohestar,  4th  Aug.,  1903.— Metm.  City  Tea  Com- 
paoy,  Badoliife  Bridge. — Booght  of  Oeorge  Little  Limited,  genenl  proTittion 
merohants : 


3  Bftlea  Stott  Plain  M.  No.  52  58/9  nett   6.1.19 

2f  Side  and  Sino 3.16 

Id  W.  Dndn 1.1.6 

2  Effgs  and  6.  L.  L.  Bine    24 

lc/2CrownBed 12 

4th  and  5th  20  Firkms  Batter  Liatowel  Koeee 


64/6 

8/. 
41- 

7/- 
4/9 


Not 

• 

Not. 

1 

3.10 

14 

11 

3.  5 

]5 

2 

3.  3 

15 

12 

2.27 

14 

3 

3.  1 

14 

13 

3.  0 

14 

4 

3.  1 

14 

14 

3.  4 

15 

5 

3.  6 

15 

15 

3.  3 

15 

6 

3.  1 

15 

16 

3.  5 

15 

7 

3.  5 

14 

17 

3.  5 

15 

8 

3.  1 

15 

18 

3.  5 

14 

9 

3.  3 

14 

19 

3.  2 

14 

10 

3.  4 

15 

20 

3.  2 

15 

7.3.  7 

1.1.  5 

6.2.  2 


je20  15 
3  6 
2  13 
8  8 
2  17 


3 

8 
5 
0 
0 


7.3.  2 
1.1.6 

6.1.24 


12.3.26 


83/. 


53  17    6 

jeoi  17  10 


We  guarantee  all  bntters  sold  by  ns  to  be  abeolntely  pure. — Geo.  Littli 
LmrrBD,  Qmo.  W.  Littlx. 

Before  giving  their  decision  upon  the  objection  the  justices 
decided  to  hear  the  appellant's  case. 

In  support  of  the  defence  the  following  facts  were  admitted 
or  proved  in  evidence  : 

The  appellant  in  due  time^  as  required  by  the  statute  by  his 
solicitors^  wrote  and  sent  to  the  respondents  and  to  Messrs. 
Geo.  Little  Limited  (the  wholesale  merchants  from  whom  the 
appellant  purchased  the  butter)  the  letter^  a  copy  of  which  is  set 
out  above. 

The  appellant  on  the  4th  day  of  August^  1903^  in  the  ordinary 
course  of  his  business^  called  upon  Messrs.  Geo.  Little  Limited 
at  their  warehouse  in  Manchester  to  buy  some  Irish  butter^  and 
he  was  shown  by  Mr.  Little  certain  Irish  butter.  The  appellant 
cut  and  tasted  the  same^  and  then  and  there  asked  Mr.  Little 
whether  the  firm  would  give  him  a  warranty  with  the  butter  in 
question.  Mr.  Little  replied  that  he  would  give  the  appellant 
the  fullest  warranty,  such  warranty  to  be  put  upon  the  invoice. 
The  appellant,  relying  upon  this  undertaking,  thereupon  agreed 
to  and  did  purchase  twenty  firkins  of  the  butter. 

On  the  same  day — namely,  the  4th  day  of  August — in  the 
ordinary  course  of  business,  the  invoice  for  the  firkms  of  butter 
(a  copy  of  which  is  set  out  above)  was  made  out  and  sent  to  the 


Farthino 

V. 

Pabkinson. 
1904. 

Sale  of  Food 

and  Drugs 
Acta — 

Warranty — 
Sufficiency  of 

notice — 
38  t  39  Vict. 

c.  63,  8.  25  ; 
62  ^  63  Vict, 

e,  51,  s.  20. 


664  CRIMINAL   LAW   CASES. 

Farthing    appellant,  together    with   six   of    the   same   twenty   firkins  of 

Pabwnson.   ^^^^^' 

'       The    appellant,    being    dissatisfied    with    the    warranty    as 

1904.        originally  written  upon  the  invoice,  upon  his  next  journey  into 
o  ,'~7"rr  J  Manchester  the  following  week,  but  after  delivery  of  the  butter 

Sale  of  Food    j  •!      i  t  •      t     •       .t        •         •  "^     n  i    xi 

andDrugB    aescribed  and  comprised   in   the  invoice,   personally  took  the 

Act9—       original  invoice  back  to  Messrs.  Little  Limited  and  told  them  it 

Warranty—  ^^g  ^ot  as  fall  as  he  expected,  and  that  he  should  prefer  to  have 

noticB--      it  strengthened. 
38  <f-  39  Viet.      Thereupon  Messrs.  Geo.  Little  Limited   indorsed   upon  the 
f«  ^?\^  £?  i  original  invoice  the  further  words  following : 

62  ^  63  V%ci,        ^  ® 

e.  51, «.  20.  Gnaranteed  pure  butter  in  aooordanoe  with  the  3rd  and  7th  aeotiona  of  the 
Margarine  Aot,  1887.  In  case  of  samples  being  taken  for  analysis  show  ibis 
warranty  to  the  inspector. — Gbo.  Littlb  Limited. 

The  remainder  of  the  twenty  firkins  of  butter  were  deUvered 
to  the  appellant  on  the  6th  day  of  August,  1903,  prior  to  the 
invoice  being  altered  by  the  addition  of  these  words. 

The  pound  of  butter  purchased  by  the  respondent  was  out  of 
the  twenty  firkins  so  purchased  by  the  appellant  from  Messrs. 
Geo.  Little  Limited,  and  was  comprised  within  and  covered  by 
the  same  warranty  or  warranties  upon  which  the  appellant 
made  his  purchase,  and  the  appellant  had  purchased  it  as  the 
same  article  in  nature,  substance,  and  quality  as  that  demanded 
of  him  by  the  respondent  on  the  5th  day  of  October,  1903,  and 
he  sold  it  to  the  respondent  in  the  same  state  as  purchased  by 
him,  and  he  had  no  reason  to  believe  at  the  time  when  he  sold 
it  to  the  respondent  it  was  otherwise. 

On  the  close  of  the  appellant^s  case  the  respondent  again 
contended  (a)  that  the  defence  of  warranty  under  sect.  25  of 
the  Food  and  Drugs  Act,  1875,  was  not  available  to  the 
appellant,  as  the  letter  of  the  2nd  day  of  November  was  not 
a  sufficient  compliance  with  the  form  of  sect.  20  of  the  Food 
and  Drugs  Act,  1899,  inasmuch  as  it  was  not  accompanied  by  a 
copy  of  the  invoice  or  warranty  relating  to  the  purchase ;  and 
the  respondent  also  contended  (6)  that  the  copy  warranty 
contained  in  the  letter  of  the  2nd  day  of  November  was  not  a 
correct  copy,  because  it  included  words  of  warranty  which 
were  not  originally  upon  the  invoice  at  the  time  the  property  in 
the  goods  passed  or  when  the  same  were  delivered,  and  snch 
words  having  been  reduced  into  writing  after  the  date  of  the 
purchase  were  not  available  as  a  warranty  under  sect.  25  of  the 
Act. 

The  appellant  in  reply  contended  (a)  that  the  general  warranty 
originally  upon  the  invoice  was  sufficient  without  regarding  the 
supplemental  warranty  indorsed  afterwards;  (6)  that  the  original 
warranty  being  a  general  one,  the  letter  of  the  2nd  day  of 
November  was  a  sufficient  compliance  with  the  20th  section  of 
the  1899  Act  without  sending  a  copy  of  the  invoice  as  well; 
(c)  that  the  supplemental  warranty  indorsed  under  the  circum- 
stances set  out  above  was  good  and  available  as  a  warranty 
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within  the  meaning  of  sect.  25  of  the  Food  and  Drugs  Act^  1875,  Fabthih« 

as  it  was,  he  contended,  not  necessary  for  a  warranty  which  -p^j^^^j^^Q 

was  in  fact  contracted  for  (as  in  this  case)  to  be  reduced  into  

writing  at  the  time  of  the  contract;   (d)  that  if  the  respondent's  1904. 

objection    to    the   supplemental  warranty    was    good,  the  fact  "~~^ 

that  the  words  of  it  had  been  included  in  the  letter  of  the  2nd  ^^  Dru§$ 

day  of  November  did  not  prevent  such  letter  from  being  a  good  Acts— 

notice  of  the  original  warranty.  R^al^*^^f 

The  justices  were  of  opinion  that  the  appellant  had  proved  'jj^!!^ 

what  would  have  been  a  good  warranty  had  it  been  available  38  4*  39  Viet 

as  a  defence,  but  being  also  of  opinion  that  the  letter  of  the  «•  63, «.  25 ; 

2nd  day  of  November  was  not  a  good  notice  within  the  meaning  ^  fj  ,  20! 
of  sect.  20  of  the  Food  and  Drugs  Act,  1899,  they  considered 
the  appellant  was  debarred  from  relying  upon  it  as  a  defence, 
and   they  accordingly   convicted   the   appellant  upon   the   in- 
formation. 

The  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict, 
c.  63),  6.  25,  enacts : 

If  the  defendant  in  my  proseontion  under  this  Aot  proye  to  the  satiefaotion  of 
the  justices  or  Coart  that  he  had  parchased  the  artiole  in  question  as  the  same  in 
nature,  snbstanoe,  and  quality  as  that  demanded  of  him  hy  the  proseontor,  and  with 
a  written  warranty  to  that  effect,  that  he  had  no  reason  to  believe  at  the  time  when 
he  sold  it  that  the  artiole  was  otherwise  and  that  he  sold  it  in  the  rame  state  as 
when  he  pnrobased  it,  he  shall  be  discharged  from  the  proseontion,  bnt  shall  be 
liable  to  pay  the  oosts  inonrred  by  the  prosecator,  nnleas  he  shall  haye  given  doe 
notice  to  him  that  he  will  rely  on  the  above  defence. 

By  the  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Vict, 
c.  51),  s.  20  (1) : 

A  warranty  or  invoice  shall  not  be  available  as  a  defence  to  any  proceeding 
under  the  Sale  of  Food  and  Drugs  Acts  unless  the  defendant  has  within  seven  days 
after  service  of  the  summons  sent  to  the  purchaser  a  copy  of  such  warranty  or 
invoice,  with  a  written  notice  stating  that  he  intends  to  rely  on  the  warranty  or 
invoice,  and  specifying  the  name  and  address  of  the  person  from  whom  he  received 
it,  and  has  also  sent  a  like  notice  of  his  intention  to  such  person. 

Avory,  K.C.  (Blron  with  him)  for  the  appellant. — The  letter 
sent  contained  the  written  warranty,  and  therefore  it  was  a 
statement  of  what  the  warranty  was.  As  the  warranty  originally 
stood  it  was  qaite  sufficient,  and  it  was  only  ex  abundanti 
cauield  that  the  subsequent  words  were  added  to  make  it  beyond 
dispute.  All  that  is  required  under  these  sections  is  that  there 
shall  be  a  notice  to  the  prosecution  that  you  are  going  to  rely 
on  the  warranty,  and  that  its  terms  shall  be  set  out.  The  real 
complaint  here  is  that  we  have  given  the  prosecution  too  much 
information ;  in  fact,  we  have  given  them  more  than  is  necessary. 
He  referred  to  Irving  v.  Callow  Park  Dairy  Company  j  Bacon 
V.  Same  (20  Cox  C.  C.  295 ;  87  L.  T.  Eep.  70). 

Gordon  Hewart  for  the  respondent. — The  words  on  the  invoice 
originally  were  not  a  sufficient  warranty.  The  words,  ''or 
invoice,'^  in  sect.  20  (1)  of  the  Sale  of  Food  and  Drugs  Act, 
1899,  refer  back  to  the  Margarine  Act  of  1887,  because,  under 
sect.  7  of  that  Act  the  invoice  is  sufficient — that  is  to  say,  it  is 


666  CRIMINAL  LAW  CASES. 

Farthihq    enough  under  that  Act  that  the  commodity  should  have  been 
^'  bought  as  butter.     There  must  not  only  have  been  a  warranty^ 

'  but  there  must  have  been  a  written  warranty  contemporaneous 

1904.        with  the  contract  of  sale.     It  is  misleading  to  add  words  in  the 

"T"L^  notice  which  are  added  to  the  warranty  afterwards.     The  statute 

and  Drugs    Provides  the  warranty  shall  be  a  written  warranty  with  which 

Acts—       the  butter  was  purchased.      The  cases  of   Farmers^  Cleveland 

Warrarity^   Dairy  Company  v.  Stevenson  (17  Cox  C.  C.  481 ;  63  L.  T.  Rep. 

^^Si^      776) ;  Laidlaw  v.  Wilson  (1894)  1  Q.  B.  74),  and  Elliot  v.  Pilcher 

38  #  39  VicU  (20  Cox  C.  C.  18 ;  86  L.  T.  Rep.  50 ;  (1901)  2  K.  B.  817)  are  diffe- 

r.  63, «.  25 1   rent  from  this  case.    The  Act  provides  that  what  is  to  be  sent  by 

^c  51  «  20*'  ^^®  defendant  is  a  copy  of  the  warrant — that  is  to  say,  a  copy 

*  '     *    of  the  warranty  which  is  a  contemporaneous  description.     If  the 

defendant  was  going  to  rely  upon  a  warranty  contained  upon 

the  invoice  he  ought  to  have  sent  a  copy  of  the  whole  of  the 

invoice  with  the  warranty  upon  it.     Even  if  it  were  not  necessary 

to  send  a  complete  copy  of  the  invoice,  the  notice  here  was  bad, 

because  the  latter  words  were  added.     They  were  oertainly  not 

words  of  warranty  upon  which  the  butter  had  been  purchaised. 

Avory,  K.C.  in  reply. 

Lord  Alvebstone,  C.J. — In  my  opinion  a  great  many  points 
have  been  raised  in  this  case  that  do  not  arise,  and  on  which  I 
do  not  intend  to  express  my  opinion  at  all.  If,  for  instance, 
under  sect.  20,  the  person  setting  up  the  warranty  has  thought 
fit  to  add  words  which  would  alter  the  character  of  the  warranty, 
which  was  truly  given,  to  make  them  more  in  his  own  favour, 
and  has  said,  *'  This  is  my  warranty,^'  and  the  magistrates  have 
before  them,  or  are  satisfied  that  that  is  added  for  the  purpose 
of  putting  something  which  was  not  the  warranty  at  the  time, 
I  do  not  say  whether  or  not  we  ought  to  allow  the  defence  to  be 
set  up.  The  only  point  which  I  decide  is  that  this  section  is  a 
procedure  section  amending  the  original  sect.  25,  giving  certain 
protection  to  prosecutors,  and  giving  certain  rights  to  the  person 
who  is  called  in  by  virtue  of  the  warranty.  Sect.  25  says  that 
if  the  defendant  proves  to  the  satisfaction  of  the  justices  that 
he  purchased  the  article  as  the  same  in  nature  and  substance, 
with  a  written  warranty  to  that  effect,  and  he  had  no  reason  to 
believe  it  to  be  otherwise,  and  that  he  sold  it  in  the  same  state, 
he  is  discharged,  but  he  shall  be  liable  to  pay  the  costs  incurred 
by  the  prosecutor,  unless  he  shall  have  given  due  notice  that  he 
will  rely  upon  that  defence.  That  left  it  to  a  certain  extent  in 
doubt  as  to  what  the  prosecutor  was  to  be  told.  Then  came 
sect.  20,  which  undoubtedly  was  partly  framed  on  sect.  7  of  the 
Margarine  Act,  which  had  provided  that  a  person  should  also  be 
allowed  to  set  up  a  written  warranty  or  invoice.  The  words, 
"  or  invoice,^'  came  from  that,  and  there  are  cases  in  which  the 
warranty  is  only  to  be  implied  from  the  invoice.  Therefore, 
when  the  Legislature  came  to  amend  the  Act,  they  had  to  deal 
with  the  first  Act,  which  spoke  of  a  warranty,  and  the  second 
Act,  which  spoke  of  a  warranty  or  invoice.     The  section  says : 
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"  A  warranty  or  invoice  shall   not  be  available  as  a  defence  "    Farthing 
unless  the  defendant  has  sent  to  the  purchaser  a  copy  of  such  ^      ^'' 

warranty  or  invoice,  with  a  written  notice  stating  that  be  intends         

to  rely  upon  the  warranty  or  invoice.     The  reason  the  words,        1904. 

"or   invoice,"  are  added  in   that   section  was  because   in   the  afnTTv^oA 

beginning  of  the  section  they  said,  "  warrant  or  invoice  shall    and  Drugs 

not  be  available,"   and,  to  construe  the  section  reasonably,  it       AcU— 

means  that,  if  you  rely  on  a  warranty  under  sect.  25,  you  should   Y^S^^^^^'~'f 

send  a  copy  of  the  warranty ;  if  you  rely  on  an  invoice  you     "^J^^ica— 

should  send  a  copy  of  the  invoice.     But  I  can  only  repeat  that  88  ^  89  Vict. 

which  I  said  in  Bacoii  v.  Callow  Park  Dairy  Company  (87  L.  T.    <^-  ^»  «•  25 ; 

Rep.  70),  and  the  argument  in  this  case  has  not  made  me  think    ^  fj  ^  2of' 

that   I   went   too  far — that  the   section   meant  a  copy  of   that 

which  entitled  the  defendant  to  believe  that  the  article  was  the 

same  in  nature,  substance,  and  quality  as  that  which  is  to  be 

sent,  and  prima  facie  it   means   a   copy   of  the  terms   of  the 

warranty  on  which  the  defendant  bought.     I  have  never  said 

anything,  to  my  knowledge,  to  indicate  that  I  do  not  think  the 

warranty  ought  not  to  be  in  writing.     On  the  contrary,  I  pointed 

out  in  Bacon^s  case  and  another  case  which  is  referred  to  there, 

that  under  sect.  25,  and  under  all  the  sections,  the  warranty 

mufit  be  in  writing.     The  whole  point  there  was,  the  warranty 

being  "  pure  milk,  with  all  its  cream,"  which  words  were  put  on 

each  chum,  and  were  given  in  pursuance  of  a  verbal  contract,  I 

held  that  the  previous  contract  to  give  the  warranty  need  not  be 

in  writing,  but  the  warranty  itself  under  which  the  goods  were 

bought  must  be  in  writing.     I  have  heard  nothing  to-day  to  the 

contrary,  and  I  certainly  now  do  not  entertain  any  opinion  to  the 

contrary.      Now,    what    happened  in  this  casef      I  think  the 

defendant  may  be  quite  entitled  to  say :  I  did  buy  these  goods 

on  the  terms  of  the  written  warranty,  but  whether  that  involved 

both  documents  or  only  one  I  express  no  opinion  about.     I  only 

say  he  may  be  entitled  to  say,  when  the  case  comes  to  be  dealt 

with,  that  the  only  warranty  may  be  that  on  which  the  goods 

were   bought,    and    which    contained    the   first    words :    '*  We 

guarantee  all  butters  sold  by  us   to  be  absolutely  pure."     At 

present  I  have  not  been  able  to  understand,  and  I  have  read  the 

warranty  as  carefully  as  I  can,  the  subsequent  part,  which  contains 

the  words :    "  Guaranteed  pure  butter,  in  accordance  with  the 

3rd  and  7th  sections  of  the  Margarine  Act,  1877."     I  do  not 

understand  they  add  anything  at  all  to  the  words  ^'  absolutely 

pure/^     Therefore  I  view  this  case  as  a  case  at  any  rate  in  which, 

even  if  you  take  the  two  sets  of  words  together,  the  warranty 

was  exactly  the  same,  and  it  is  not  suggested  that  there  was 

any  fraud  here,  or  that  the  defendant  did  not  mean  to  set  up  the 

warranty.      What   has  he  said  ?      He   has  told   the  prosecutor 

from  whom  he  bought  the  butter  that  he  bought   it   under  a 

warranty.     That  was  this  warranty  :  "We  guarantee  all  butters 

sold  by  us  to  be  absolutely  pure."     And  he  meant  also  to  rely 

upon  the  warranty :  "  Guaranteed   pure  butter,  in  accordance 
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Fabthiho    with  the   3rd  and    7th  sections  of   the  Margarine  Act,  1887." 
^'         The  ground  of  my  decision  is  that  the  magistrates  ought  not  as 

*  a  preliminary  objection  to  decide  the  point  as  to  what  was  the 

1904.        warranty  under  which  the  goods  were  sold.     They  have  got  to 
"T"        deal  with  it  when  they  come  to  the  substantive  defence  under 

and^Druff    the  25th  Section  of  the  Act  of  1875  and  the  20th  section  of  the 
AetB—      Act  of  1899,  where  it  speaks  abont  the  article  being  the  same 

^^m^^m^"/  in  nature,  substance,  and  quality.     Then  there  might  be  a  case 
«o«S^      for   determination  by  the  magistrates.     A  point  was  made  by 

38  4*  89  Viet.  Mr.  Hewart  which  I  certainly  was  unable  to  follow,  when  he  was 

c.  63,  $.  25 ;    contending  that  the  invoice  ought  to  have  been  sent  as  well. 

*c  51^^«  20.*  -^^  ^^  ^^^  justices  should  have  fouud  the  butter  was  Listowel 
Boses.  I  desire  to  point  out  not  one  single  word  in  this  case 
has  been  proved  directly  or  indirectly  as  to  Listowel  Boses 
giving  any  information  for  the  purposes  of  a  warranty,  and  I 
cannot  help  thinking  that  is  an  argument  introduced  to  meet  a 
case  that  certainly  was  never  made  in  the  Court  below.  I  come 
to  the  point  which  was  taken,  and  which  certainly  seems  to  me 
the  best  argument  proceeded  upon,  a  point  which  developed  in 
the  course  of  the  case  and  which  was  not  the  point  the  prose- 
cutor originally  desired  to  take.  Before  the  case  was  opened 
the  prosecutor  said  that  the  letter  of  the  2nd  day  of  November 
did  not  comply  with  the  requirements  as  to  sending  a  copy  of 
such  warranty  or  a  copy  of  such  invoices.  I  pointed  out,  and  I 
cannot  repeat  myself,  that  a  *'  copy  of  warranty  "  means  copy  of 
warranty,  and  *'  a  copy  of  invoice  "  means  a  copy  of  invoice. 
Then  at  the  close  of  the  case  the  prosecutor  contended  again  it 
was  not  a  proper  invoice,  because  it  was  not  accompanied  by  a 
copy  of  the  notice  or  warranty  relating  to  the  purchase,  and 
then  that  the  copy  was  not  a  correct  copy,  because  it  included 
words  of  warranty  which  were  not  upon  the  original  invoice  at 
the  time  the  property  in  the  goods  passed.  If  those  additional 
words  did  not  form  part  of  the  contract,  did  not  form  part  of 
the  warranty,  or  if  they  added  something,  then  when  the 
magistrates  come  to  deal  with  this  case  they  will  have  to  say 
whether  the  goods  were  not  bought  with  these  additional  words, 
but  I  cannot  think  it  right,  under  the  20th  section,  that  a  man 
cannot  bond  fide  set  up  the  defence  under  the  section  on  giving 
a  full  copy  of  what  he  intends  to  rely  upon,  or  that  he  is  not 
then  entitled  to  open  that  defence,  especially  as  sub«sect.  2  of 
the  same  section  allows  the  person  to  come  and  give  evidence,  I 
think,  therefore,  the  magistrates  ought  to  have  heard  the  case 
on  the  warranty  before  they  decided  it. 

Wills,  J. — I  have  come  with  some  hesitation  to  the  same 
conclusion,  and  my  concurrence  in  the  judgment  which  has  been 
delivered  is  upon  the  ground  that  I  think  sect.  20  of  the  Act  of 
1899,  which  requires  a  copy  of  the  warranty  to  be  delivered  to 
the  complainant,  did  not  mean  to  say  that  under  all  circum- 
stances the  warranty  must  be  correctly  set  out  when  there  is 
room  for  the  contention  as  to  what  the  warranty  actually  was 
under  which  the  goods  were  sold.     It  seems  to  me  that  in  many 
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cases  to  say  that  would  deprive  the  defendant  of  a  perfectly    Fabthino 
good  defence^  because  he  might  be  wrong  in  his  construction  of  p^j^j-^'^g^j, 

what  the  warranty  actually  was.     I  think  the  Act  did  not  mean        

to  deprive  him  of  the  power  of  saying   that  in  his  view  and        1904. 
intention  npon  the  evidence  the  warranty  was  such  hs  he  had  set      j."71r   j 
ont  in  his  copy,  although  it  might  prove  to  be  erroneous  when  the    ^^^^j  Drugs 
matter   came  to   be   contested.      Of  course   I   assume   for  the       Acts- 
purpose  of  anything  I  am  saying  that  what  has  been  done  was  Ymli^^^~'f 
bond  fide,  if  it  was  not  bona  fide,  then  cadet  qusestio.    Nobody  feels     "^^JJ^!^ 
more  strongly  than  I  do  that  it  would  never  do  to  say  or  do  38  4*  39  Vict. 
anything  which   should   encourage  a  person   who   has  bought   ^'^\f:^^\ 
under  a  warranty  to  improve  that  warranty  for  the  purpose  of    ^  |j  ^  20. ' 
stopping  a  prosecution,  because  it  might  very  well  be  that  if  he 
were  at  liberty  to  add  terms  which  he  alleged  were  part  of  the 
original  warranty,  which  at  the  time  were  not  in   writing,  it 
might  very  well  be  if  he  had  added  the  words  it  would  stop  the 
prosecution,  where  if  he  had  simply  given  a  copy  of  that  which 
was  in  existence  at  the  time  the  article  was  bought  it  would  not 
have  had  that  effect.     If  anything  of  that  kind  could  possibly 
be  the  case,  then  I  should  say  the  Act  certainly  was  not  complied 
with.     In  this  case  the  added  words  have  really  added  nothing, 
and   therefore   the   substance    and   effect   of    the   warranty   is 
perfectly  truly  set  out  in  that  which  is  said  to  be  a  copy.     As 
long  as  the  added  matter  really  added  nothing  to  the  sense,  it 
certainly  is  not  open  to   any  of  the   objections   which  I  have 
pointed  out,  and  which  I  feel  fully  the  force  of,  and  in  a  proper 
case  would   be  prepared   to   give   full  effect   to.     Therefore  it 
comes  to  this,  that  the  case  must  not  be  stopped,  the  magistrates 
must  inquire  what  the  warranty  was  under  which  the  goods 
were  sold,  and  whether  the  man   has  bought   them  upon  the 
warranty  which  he  represents.     If  he  has  bought  them  upon  a 
written  warranty,  which  is  to  all  intents  and  purposes  exactly 
the  same,  I  do  not  see  that  any  harm  has  been  done  by  the 
addition  of  the  words — namely,  the  addition  which  is  complained 
of  here.     It  will  remain  for  the   magistrates  to  inquire,  under 
sect.  25,  whether  the  actual  written  warranty  under  which  the 
goods  were  bought  is  a  good   and   sufficient  one ;  whether  it 
comes  up  to  the  terms  of  sect.  25. 

EIsNKEDY,  J. — I  think  this  is  a  difficult  case,  and  I  share  my 
brother  WiUs'  feeling  that  it  is  a  case  in  which  certainly  the  magis- 
trates, in  my  view,  should  not  take  it  that  we  are  deciding  any 
question  of  law  as  to  the  sufficiency  either  of  the  document  as  it 
stood  before  the  alteration  or  of  the  document  as  it  stood  after 
the  addition  of  the  words.  Mr.  Avory,  in  the  course  of  the 
argument^  seemed  to  indicate  that  he  was  prepared  to  contend 
that  it  would  be  sufficient  that  there  was  a  contract,  oral  or  not, 
in  the  original  document,  in  the  nature  of  a  warranty  after  the 
delivery  of  the  goods,  upon  which  the  question  arose  for  prose- 
cution after  the  sale.  As  far  as  I  am  concerned,  I  am  not  bound 
to  consider  any  of  those  points,  nor  is  my  Lord  or  my  brother 
WillSj  but  what  I  do  think  is  the  right  view  to  come  to  is  to  take 
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Fasthino    a  liberal  construction  of  a  statute  which  is,  after  all,  intended  to 
*•  prescribe   a  necessary    formality,    of    course    to    be    honestly 

'  observed  and  fairly  observed ;  and  that  is,  that  there  is  to  be  a 

1904.  copy  of  the  invoice  or  warranty  sent.  Here  a  document  was 
■~1.  ,  sent  which,  as  it  stands,  may  be  alleged  (I  will  say  no  more, 
^nd  Drugs  l>ccause  the  matter  is  still  open)  to  contain  that  which  is  a 
ActB—  warranty  plus  something  which  cannot  come,  within  the  fair 
Warra/nty—  meaning  of  the  statute,  under  the  title  of  warranty,  something 
^'t^t^''^  that  has  been  a  dead  letter.  The  recipient,  therefore,  has  got  a 
38  4-  39  Vict,  copy  of  the  warranty.  He  has  got  something  there  which  is 
c.  63, «.  25;  said  also  to  be  a  part  of  the  warranty,  but  which  may  not  be, 
^c  5i^«  20*  according  to  the  law,  a  part  of  the  warranty,  or  to  be  treated  as 
such.  It  is  clear  in  some  cases  that  a  difficult  point  may  arise, 
and  even  with  good  faith,  on  a  warranty  which  is  sent  which 
may  be  different  from  the  thing  which  is  proved  in  Court  when 
lawyers  come  to  handle  it,  and  where  the  recipient,  without  any 
authority  on  the  part  of  the  other  party,  has  considered  it 
entirely  differently.  I  can  conceive  such  a  case  arising  on 
correspondence,  and  I  agree  that  when  the  case  arises  it  will 
have  to  be  considered.  I  should  not  feel  myself  bound  by  this 
particular  document  of  to-day.  Suppose,  for  a  moment,  inter- 
laced with  words  which  a  lawyer  would  find  to  have  been  given 
as  a  warranty,  there  were  words  which  materially  altered, 
enlarged,  or  amplified  the  document,  and  it  was  held  not  to  be  a 
copy,  because  it  contained  differently  the  words  of  warranty, 
that  might  lead  to  a  case  to  be  argued.  So  also  with  other 
clauses  or  words  which  made  the  real  warranty  a  Tery  different 
one  to  that  set  out.  I  think  the  difficulty  is  in  drawing  the  line, 
but  here  I  do  not  think  we  should  express  what  ought  to  be 
held  as  a  matter  of  opinion,  or  something  in  the  nature  of  an 
intimation.  Therefore  I  think  the  case  will  have  to  go  back. 
It  will  be  recollected  the  magistrates  put  in  their  case :  "  We 
were  of  opinion  that  the  appellant  had  proved  what  would  have 
been  a  good  warranty  had  it  been  available  as  a  defence,  hnt 
being  also  of  opinion  that  the  letter  of  the  2nd  day  of  November 
was  not  a  good  notice  within  the  meaning  of  sect.  20  of  the 
Food  and  Drugs  Act,  1899,  we  considered  that  the  appelUmt 
was  debarred  from  relying  upon  it  as  a  defence,  and  we  accord- 
ingly convicted  the  appellant  upon  the  said  information,  and 
fined  him  as  stated.'^  In  other  words,  as  my  Lord  has  said, 
they  stopped  at  the  point  when  they  found  themselves,  as  they 
thought,  faced  with  a  good  technical  objection  in  the  words, 
"  Copy  of  the  invoice  or  warranty.'*  I  think  in  this  particular 
case  there  was  matter  for  consideration,  but,  after  all,  these  things 
are  to  be  dealt  with  on  the  merits,  and  with  as  little  technicality 
as  possible.  I  think  the  justices  were  wrong,  and  this  case 
must  go  back. 

Judgment  accordingly. 
Solicitors  :  Nicol,  Son,  and  Jones,  for  PicJcstone  and  Jones, 
Badcliffe;   W,  H.  Wilson,  Preston. 
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KING'S  BENCH  DIVISION. 

Tuesday,  May  17,  1904. 

(Before  Lord  Alvebstonb,  O.J.,  Wills  and  Kennedy,  JJ.) 

Rei  v.  Wells  and  another   (Justices) ;  Ex  parte  Clifford,  (a) 

Justices  of  the  peace — Practice—^Conviction — Duplicity — Alterna- 
tive  offences— MoUyr  Car  Act,  1903  (3  Edw.  7,  c.  36),  s.  1. 

C  was  summoned  and  convicted  of  driving  a  motor  ear  in  a  public 
highway  ''  at  a  speed  or  in  a  manner*^  dangerous  to  the  public, 
having  regard  to  all  the  circwnstances  of  the  case,  including 
the  nature,  condition,  and  use  of  the  highway,  and  to  the 
amount  of  traffic  which  was  actually  at  the  time  or  which  might 
rea^sonably  be  expected  to  be  on  the  highway. 

Held,  that  the  conviction  was  bad, 

CIAUSE  shown  against  a  rule  nisi  for  a  writ  of  certiorari  to 
^     bring  np  and  qaash  a  conviction  of  the  applicant  ander 
the  Motor  Car  Act,  1903. 

The  summons  was  as  follows  : 

In  the  eoontj  of  Leioeater  Petty  Beuional  DiyUdon  of  Lon^hborongh. — To 
BiohArd  Sutton  Clifford  the  younger  of  Longhborongfa,  in  the  oonnty  of  Leiceater, 
Bolioitor. — ^Informfttion  has  been  laid  this  day  by  Frederiok  Agar,  Looghborongh,  in 
the  oonnty  of  Lsioeeter,  raperintendent  of  poiioe.  For  that  on  the  17th  day  of 
January,  1004,  at  Loughborough,  in  the  said  oounty  of  Leioeeter,  you,  then  being 
the  drirer  of  a  oertain  motor  oar  on  a  certain  publio  highway  there  aitnate,  did 
drive  the  aame  thereon  at  a  apeedor  in  a  manner  whioh  waa  dangeroua  to  the  public, 
haying  regard  to  all  the  oircumatanoea  of  the  oaae,  including  the  nature^  condition, 
and  uae  of  the  highway,  and  to  the  amount  of  traffic  which  actually  waa  at  the  time 
or  which  might  reaaonably  be  expected  to  be  on  the  highway.  Tou  are  tiier^ore 
hereby  aummoned  to  appear  before  the  court  of  aummary  juriadiction,  aitting  at  the 
police  court  in  Loughborough  aforeeaid,  on  Wedneaday,  ih%  27th  day  of  January, 
1904,  at  the  hour  of  eleren  hi  the  forenoon^  to  anawer  tiie  aaid  information. — Dated 
the  25th  day  of  January,  1904. 

The  conviction  was  in  the  following  form  : 

In  the  county  of  Leioeater  Petty  Beaaional  Divialon  of  Loughborough,  before  the 
court  of  aummary  juriadiction,  aitting  at  Loughborough,  the  27th  day  of  January 
1904,  Sichard  Sutton  Clifford  the  younger  of  Loughborough,  in  the  aaid  county 
aolicitor  (hereiDafter  called  the  defendant),  ia  thia  day  couTicted  before  thia  Court 
for  that  he  on  the  17th  day  of  January,  1904,  at  Loughborough,  in  the  aaid  county, 
then  being  the  driyer  of  a  certain  motor  car  on  a  certain  public  highway  there 
aitnate^  did  drive  the  aame  thereon  at  a  apeed  or  in  a  manner  which  was  dangerous 
to  the  public,  haying  regard  to  all  the  ciroumatancee  of  the  caae,  including  the 
nature,  condition,  and  uae  of  the  highway,  and  to  the  amount  of  traffic  which  waa 
actually  at  the  time  or  which  might  reaaonably  be  expected  to  be  on  the  highway. 

(a)  Reported  by  W.  db  B.  Hsrbxrt,  Eaq.,  Barriater-at-Law. 
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Rxx  And  it  !■  adjiidfed  that  tho  defendant  do  for  hiB  said  ofFenoe  forfeit  and  pay  to  the 

V.  clerk  of  this  Conrt  the  enm  of  1^,  and  do  also  pay  to  Frederick  Agar,  tiie  com- 

WxLLB  AMD  plainant,  the  bnm  of  11    S$.  for  ooete.    And  it  is  ordered  that  the  said  sums  most 

ANOTHui  be  paid  forthwith.    And  if  default  is  made  in  payment  according  to  this  adjadica- 

(Justices)  ;  ^ion  and  order,  it  is  ordered  that  the  snm  dne  hereon  be  levied  by  distress  and  rale 

Ess  parte  <^f  the  defendant's  goods.     And  in  default  of  saffioient  distress  it  is  adjudged  that 

Clifford,  ^o  defendant  be  imprisoned  in  his  Majesty's  prison  at  Leicester,  there  to  be  kept 

for  the  space  of  seven  days  unless  the  said  sums  and  all  costs  and  charges  of  the 

1904.  said  distress,  and  of  his  commitment  and  oonveyance  to  the  said  prison  be  sooner 
paid. 

"^"St^***     By  the  Motor  Car  Act,  1903  (3  Bdw.  7,  c.  36),  8.  1  (1) : 

Practice —  If  any  person  drives  a  motor  oar  on  a  public  highiray  recklessly  or  negligently. 

Conviction —  or  at  a  speed  or  in  a  manner  which  is  dangerous  to  the  public,  having  regard  to  iJl 

Duplicity —  the  oiTOumstanoes  of  the  case,  including  the  nature,  condition,  and  use  of  the 

Alternative  highway,  and  to  the  amount  of  traffic  which  aotoally  is  at  the  time,  or  which  might 

offences —  reasonably  be  expected  to  be  on  tho  highway,  tiiat  person  shall  be  guilty  of  u 

Motor  Car  offence  under  this  Act. 
Act,  1908— 

c.  36  ^!  1.  ^'  '^'  Marriott  showed  cause. — Only  one  offence  is  charged 
here — namely^  driving  in  a  manner  dangeroas  to  the  puhlic. 
Whether  it  is  for  the  purpose  of  the  summons  and  information 
or  for  the  conviction,  it  is  enough  iE  the  words  of  the  statute 
creating  the  offence  are  followed.  Here  the  words  are  driving 
^^  at  a  speed  or  in  a  manner  ''  dangerous  to  the  public.  Those 
words  do  not  create  two  offences^  and  if  they  do  they  can  be 
treated  as  mere  surplusage.  He  referred  to  Reg,  v.  Totnes 
Justices  (Times,  May  9,  1879) ;  White  v.  Redfem  (41  L.  T.  Rep. 
524)  ;  s.c.  Reg.  v.  White  (5  Q.  B.  Div.  15). 

Avory,  K.C.  and  A,  M,  White,  in  support  of  the  rule,  were 
not  called  upon  to  argue. 

Lord  Alvebstone,  C.J. — I  regret  having  to  give  effect  to  this 
particular  objection,  because  I  dare  say  there  is  no  merit  in  it 
whatever,  but  there  is  a  very  important  principle  involved. 
Convictions  may  be  made  use  of  with  regard  to  subsequent 
matters,  for  in  this  particular  Act  we  know  there  are  conse- 
quences that  follow  certain  things.  It  seems  to  me  it  is  quite 
impossible  to  say  that  the  only  offence  here  is  "  driving  at  such 
a  speed  as  is  dangerous,^^  because  it  is  obvious  that  there  is  the 
offence  of  driving  at  a  speed  which  is  dangerous  to  the  public, 
or  the  offence  of  driving  in  a  manner  dangerous  to  the  pnbUc. 
I  do  not  think  you  can  treat  the  words  ''  at  a  speed  '^  as  sur- 
plusage, any  more  than  the  words  ''  or  in  a  manner."  I  also 
desire  to  point  out  that  a  person  may  be  going  at  quite  a 
moderate  speed  and  yet  be  driving  in  a  manner  that  is  dangerous 
to  the  public — that  is,  swaying  from  side  to  side  or  not  having 
proper  control  of  the  machine.  Therefore  it  is  obvious  that  the 
magistrates  ought  not  to  connect  the  two  things  together,  but 
ought  to  consider  in  dealing  with  the  question  whether  it  is 
dangerous,  quite  apart  from  the  question  of  speed.  That  being 
so,  I  think  the  conviction  cannot  stand.  The  two  limbs  of  this 
section  really  state  two  offences,  and  there  being  an  important 
general  question  involved  the  objection  must  prevail,  and  what- 
ever the  merits  of  the  case  may  be,  the  conviction  cannot  stand. 
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Wills,   J. — I  am    of  the   same   opinioD.      I   have   certainly        Rax 
thought   for   many   years,  as   long  as  fifty  years   ago,   that  a  ''• 

conviction  drawn  up  in  an  alternative  form  which  involved  two     anothb* 
offences  was  bad,  and  it  seems  to  me  that  Mr.  Marriott's  argu-  (Justicbs)  ; 
ment  applies  to  elementary  principles  on  this  matter,  but  they    ^*  P^^^^ 
are   of    great   importance.     One   regrets   always,   and  in   this      ^^^'^^^^- 
particular  instance  much  more  so  when  probably,  as  my  Lord        1904. 
says,  there  is  no  sort  of  merit  in  the  objection  which  is  brought        ; — 
forward,  that  a  person  should  escape  the  consequences  of  wrong-    '**p^"g_. 
doing.     But  there  is  something  that  is  very  much  more  impor-     Practice— 
tant  than  that,  and  that  is  that  a  very  serious  principle  of  our  Conviction- 
criminal  law  should  not  be  neglected  or  lost  sight  of.     I  thought   j^j^ativ^ 
it   was   the  commonest   knowledge  that  a  conviction  ought  to     offences— 
specify  the  particular  offence  of  which  the  man  was  convicted,    Motor  Cwr 
otherwise  supposing  it  was  an  indictable  offence — and  the  same   "^g  |p^^^^ 
principles  must  apply  to  indictable  offences  as  to  others — if  a    <..  36, ».  I. 
man  were  charged  again  with  one  of  the  two  alternative  offences 
mentioned  in  his  conviction  it  would  be  impossible  to  say  that 
the  plea  of  autre  fois  convict  would  be  satisfied  by  producing 
the  document  which  contained  the  offence  of  which  he  had  been 
previously  convicted.     The  preservation  of  that  principle  is  of 
far  more  importance  than  the  result  in  this  particular  case. 

Kennedy,  J. — I  agree.  It  seems  to  me  on  the  face  of  it,  it  is 
clear  that  a  different  state  of  facts  might  give  rise  to  a  success- 
ful conviction,  whether  it  was  ''  at  a  speed  "  or  "  in  a  manner.'^ 
The  "or''  is  distinctively  disjunctive.  I  can  imagine  a  case 
where  a  man  was  driving  a  motor  car  quite  slowly,  and,  for 
instance,  as  my  Lord  has  said,  going  from  side  to  side  of  the 
road  or  backing  down  a  road,  without  seeing  where  he  was 
goings  as  slowly  as  you  like,  but  yet  to  the  danger  of  the  public. 

Rule  absolute. 

Solicitors :  Field,  Roscoe,  and  Co,,  for  Frear,  Blunt,  and  Co,, 
Leicester;  Firth  and  Co.,  for  Clifford,  Perkins,  and  Clifford, 
Loughborough. 
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KING'S  BENCH  DIVISION. 

Tuesday,  May  17,  1904. 

(Before  Lord  Alvbrstonb,  C.J.,  Wills  and  Kbnnicdy,  JJ.) 

Derby  (app.)  v.  Bloomfield  (resp.).  (a) 

Gaming — Banker  at  Pharaoh — Purcha^se  of  hank — Assisting  in 
management  of  gaming-house  —  Gaming  House  Act,  1854 
(17  ^  18  Vict.  c.  38),  s.  4. 

A  person  who  acts  cw  banker  at  a  club  where  the  game  of  Pharaoh 
{an  unlawful  game  within  sect.  2  of  the  Gaming  Act,  1738 
(12  Geo,  2,  c.  28)  is  being  played,  is  *^  assisting  in  conducting 
the  business  ^^  of  a  gaming-hov^e  within  sect.  4  of  the  Gaming 
Hov^e  Act,  1854. 

CASE  stated  on  an  information  preferred  by  the  appellant 
against  the  respondent  ander  sect.  4  of  the  Gaming 
Hoase  Act,  1854,  for  assisting  in  conducting  the  business  of  a 
certain  hoase  known  as  the  International  Athletic  Clab,  which 
was  then  being  kept  and  used  for  the  purpose  of  unlawful 
gaming  being  carried  on  therein. 

Upon  the  hearing  of  the  information  the  following  facts  were 
proved : — 

About  1.20  on  the  early  morning  of  Tuesday,  the  9th  day  of 
February,  1904,  the  house  situate  at  No.  241,  Ifarylebone-road, 
and  known  as  the  International  Athletic  Club  (which  club  was 
registered  at  the  Marylebone  Police-court  in  January,  1904,  in 
accordance  with  the  provisions  of  sect.  24  of  2  Edw.  7,  c.  28— 
the  Licensing  Act,  1902)  was  entered  by  Superintendent 
Bantick  and  other  officers  of  the  D  division  of  police  under  a 
search  warrant  granted  by  the  Commissioner  of  the  Metro- 
politan Police  by  virtue  of  the  provisions  of  sect.  6  of  8  &  9 
Vict.  c.  109  (Gaming  Act,  1845),  and  some  persons  were  found 
in  a  large  room  in  the  lower  part  of  the  house  known  as  the 
club-room.  This  is  a  very  large  room  containing  three  full-sized 
billiard  tables  and  a  drinking  bar. 

At  the  time  of  the  police  entry  into  the  premises  the  game  of 
Pharaoh,  which  is  an  unlawful  game  by  virtue  of  the  provisions 
of  12  Geo.  2,  c.  28,  s.  2,  was  being  played  by  a  considerable 
number  of  the  persons  gathered  together  in  this  room,  and  the 
implements   of  gaming   used   in   the  playing  of  this   unlawful 

(a)  Beported  by  W.  db  B.  Hbbbbbt,  Esq.,  Bairister-at-Lafr. 
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game,  such  as  the  cards,  the  matches  (employed  for  the  purpose  Derby 
of  marking  out  the  Pharaoh  beds)  and  the  money  found  on  the  bloompiblb. 

card-table  were  seized  by  the  police,  and  were  produced  before  

the  magistrate.  1904. 

At  the  time  of  the  police  entry  the  respondent  was  acting  as  ^  ~T"  _ 

banker  at  the  game  of  Pharaoh.  Keeping 

The  game  of  Pharaoh  is  always  played  with  a  banker,  who  is  house— 

generally  assisted  by  a  croupier.     The  banker  plays  against  all  -4»»w'»«fl'  *»J 

the  other  players.  ^  ...       ^S^t 

It  was  proved  by  a  police  officer  who  had  obtained  admission  game  of  chance 
to  the  premises  prior  to  the  police  entry,  that  on   the  night  of    "Z^^^V^ 
Monday,  the  8th  day  of  February,  1904,  a  boxing  competition  1854^17 lis 
had  been  held  in  a  large  scdoon  on  these  premises,  which  had    vici.  c.  88, 
been  attended  by  some  200  to  300  of  persons,  some  of  whom         »•  4. 
were  members  of  the  club,  the  rest  having  entered  by  virtue  of 
tickets    purchased  in   advance   from    members.      The   boxing 
competition  concluded  about  11.30  p.m.,  and  the  majority  of  the 
persons  then  left  the  premises,  but  some  of  them,  to  the  number 
of  about  fifty,  went  down  to  the  club-room  above  mentioned. 
About  12.30  a.m.  a  game  of  Pharaoh  was  started,  in  which  about 
thirty  persons  took  part. 

The  respondent  '*  bought  the  bank"  (as it  is  called)  for  lOZ. — 
i.e.,  made  a  bank  of  lOZ.,  and  from  the  hour  mentioned  until  the 
police  entry  the  game  of  Pharaoh  was  played  in  the  club-room 
without  cessation.  During  the  whole  of  that  time,  with  the 
exception  of  about  twenty  minutes,  the  respondent  was  acting 
as  banker  at  the  game. 

It  was  proved  by  the  police  officers  that  the  game  of  Pharaoh 
wa«  played  on  these  premises  in  the  same  room  and  under 
similar  circumstances  on  the  following  occasions — night  of  the 
6th  day  of  January  and  early  morning  of  the  7th  day  of  January, 
night  of  the  8th  day  of  January,  night  of  the  18th  day  of 
January  and  early  morning  of  the  19th  day  of  January,  early 
morning  of  the  26th  day  of  January,  and  the  early  morning  of 
the  2nd  day  of  February,  1904,  but  it  was  not  shown  that  the 
respondent  had  ever  played  Pliaraoh  on  the  premises  before  the 
night  of  the  police  entry. 

The  respondent  did  not  give  evidence  on  his  own  behalf,  but 
it  was  proved  by  one  Bicketts,  the  registered  secretary  of  this 
clab,  who  was  also  summoned  in  connection  with  the  case,  that 
the  respondent  was  not  a  member  of  this  club,  and  that  he  must 
have  obtained  admission  by  purchase  of  an  entrance  ticket  from 
a  member. 

It  was  proved  that  this  International  Athletic  Club  was  a 
proprietary  club  belonging  to  one  Ernest  Hart,  who  lived  with 
his  wife  on  the  premises  at  the  time  of  the  police  entry,  but  who 
managed  to  make  his  escape  from  custody,  and  who  has  not  yet 
been  re-arrested. 

On  the  part  of  the  prosecution  it  was  contended  upon  the 
above   facts   that   the    premises    in    question    were   a   common 
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DjiBBT      gaming-house — that  they  were  kept  aad  used  for  the  purpose  of 
Bloo»ikld  '^^^^^^^  Racing  being  carried  on  therein,  and  that  the  respon- 

'  dent,  by  acting  as  banker  at  the  game  of  Pharaoh  in  the  house^ 

1904.        assisted  in  conducting  the  business  of  the  house,  and  was  there- 
GomT"—     ^^^^  g^i'ty  of  the  offence  charged. 

Ke^^  The  magistrate's  attention  was  called  to  sect.  4  of  8  &  9  Vict. 

hatue^      c.  109  (Gaming  Act,  1845),  in  support  of  this  contention. 

Assisting  in        (Jpon  the  above  facts  the  magistrate  found  that  the  hoase, 

^B^^r^at  ^'^ough  primarily  and  in  good  faith  opened,  kept,  and  used  as  an 

^amao/c^nM  athletic  club,  had  on  the  night  in  question  been  used  also  for 

—Oaming    unlawful  gaming,  and  was  therefore  opened,  kept,  and  used  as  a 

1854 ;  17  <f  18  ^^mmou  gaming-house,  but  as  there  was  no  evidence  before  him 

Viei  c.  38,    that  the  respondent  took  any  part  in  the  management  of  the 

<•  ^'        business  carried  on  at  the  house,  except  acting  as  banker  in  the 

game  of  Pharaoh  as  above  stated,  or  that  he  took  part  in  the 

unlawful  gaming  otherwise  than  casually,  he  was  of    opinioQ 

that   there  was  no  evidence  before  him  upon  which  he  could 

legally  convict  the  respondent  of  the  offence  charged  against 

him  and  so  he  dismissed  the  information. 

By  the  Gaming  House  Act,  1854  (17  &  18  Vict.  c.  38),  s.  4: 

Any  penon  being  the  owner  or  oooapier  or  haying  the  nae  of  any  house,  room,  or 
place  who  shaU  open,  keep,  or  nse  the  same  for  the  pnrpooe  of  nnlawfol  gamisg 
being  oarried  on  therein,  and  any  person  being  the  owner  or  oooapier  of  any  house 
or  room  who  shaU  knowingly  and  wUfnlly  permit  the  same  to  be  opened,  Icept,  or 
nsed  by  any  other  person  for  the  purpose  aforesaid,  and  any  person  having  the  osce 
or  management  of  or  in  any  manner  assisting  in  oondnoting  the  bnsineas  of  any 
honse,  room,  or  plaoe  opened,  kept,  or  nsed  for  the  pnrpoae  aforesaid,  and  any 
person  who  shall  advance  or  famish  money  for  the  porpose  of  gaming  with  persons 
frequenting  snoh  honse,  room,  or  plaoe  may,  on  summary  oonviotion  thereof  before 
any  two  justioes  of  the  peace  be  adjudged  by  such  justices  to  forfeit  and  pay  sueh 
penalty  not  exceeding  5001,  as  to  the  justices  shall  seem  fit,  and  may  be  further 
adjudged  by  such  justices  to  pay  such  costs  attending  such  conviction  as  to  them 
shall  Boem  reasonable ;  and  on  the  nonpayment  of  such  penalty  and  costs,  or  in  the 
first  instance  if  to  the  said  justioes  it  shaU  seem  fit,  may  be  committed  to  the 
common  gad  or  house  of  oorrection  with  or  without  hard  labour  for  any  time  not 
exceeding  twelve  calendar  months. 

B.  D.  Muir  and  R,  B,  Murphy  for  the  appellant. 

The  respondent  did  not  appear. 

Lord  AiiVEBSTONB,  C.J. — 1  think  the  magistrate  has  over- 
looked the  fact  that  the  respondent  had  purchased  the  bank  and 
was  acting  as  banker  at  the  game  of  Pharaoh^  which  is  an 
illegal  game^  for  a  considerable  period.  I  think  that  a  person 
who  has  done  that  is  assisting  in  conducting  the  business  within 
sect.  4  of  the  Gaming  Honse  Act^  1854^  and  is  assisting  in 
unlawful  gaming.  The  case  must  therefore  be  remitted  to  the 
magistrate  to  convict. 

Wills  and  Kennedy,  JJ.  concurred. 

Judgment  accordingly. 

Solicitors :   Wontner  and  Sons, 


CRIMINAL  LAW   OASES.  677 


KING'S  BENCH  DIVISION. 

Tuesday,  May  3,  1904. 

(Before  Lord  Alvbrstonb,  C.J.,  Wills  and  Kennedy,  JJ,) 

Lewis  (app.)  v,  Gilbbrtson  and  Co.  Limited  (resps.)  {a) 

Factory  and  Workshop  Act,  1901 — Machinery — Fencing  of — 
Machinery  on  site  not  part  of  factory,  hut  within  curtilage — 
Liability  to  fence — "  Place  situate  within  curtilage ''  of  factory, 
but  "  solely  v^edfor  some  purpose  other  than  the  manufacturing 
process  carried  on  in  a  Jactory^' — 1  Edw.  7,  c,  22,  ss.  10, 
149,  sub-s.  4. 

The  respondents  were  occupiers  of  a  factory  for  the  manufacture 
of  iron  and  tin  plates,  and  by  the  side  of  their  factory  and 
within  the  curtilage  thereof,  upon  a  site  which  had  been  cleared 
for  the  purpose  of  creating  a  new  mill  thereon,  there  was  a 
crushing  machine  driven  by  a  steam  engine  and  used  solely  for 
crushing  stone  and  making  mortar  and  cement  for  the  new 
works  intended  to  be  erected  on  that  site.  Both  the  steam  engine 
and  crushing  machine  were  upon  that  site. 

Upon  an  information  under  the  Factory  and  Workshop  Act,  1901, 
for  not  securely  fencing  the  dangerous  parts  of  this  machinery, 
the  justices  were  of  opinion  that  the  machinery  was  not  securely 
fenced,  but  they  decided  that  the  place  on  which  the  engine  and 
crusher  stood,  though  within  the  close,  curtilage,  and  precincts 
forming  the  factory,  was  a  place  solely  v^ed  for  a  purpose  other 
than  the  manufacturing  process  carried  on  in  the  factory,  within 
the  meaning  of  sub- sect,  4  of  sect.  149  of  the  Act,  and  therefore 
could  not  be  deemed  to  be  a  part  of  the  factory,  and  was  not  a 
separate  factory  in  itself,  and  they  dismissed  the  information 
upon  that  ground. 

Held,  that  the  justices  having  found  that  the  site  on  which  the 
machinery  was  was  not  part  of  the  area  of  the  existing  factory, 
but  was  a  place  or  area  separate  and  apart  from  the  factory, 
they  were  right  in  law  in  holding  that  the  case  came  within  the 
exemption  in  sub-sect,  4  of  sect,  149,  as  the  machinery  in  this 
separate  area  was  being  solely  used  for  a  pv/rpose  other  than  the 
manufacturing  process  ca/rried  on  in  the  factory, 

CASE   stated  by   justices  of    the  peace   for   the   county   of 
Glamorgan,  sitting  at  Pontardawe,  in  the  county  of  Gla- 
morgan. 

(a)  Beported  by  W.  W.  Obr,  £aq.,  Barrister-at-Law. 
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Lkwm  An  information  was  preferred  on  the  1 2th  day  of  September^ 

^'  1903,  by  Augustus  Lewis  (the  appellant)  under  the  Factory  and 

AND  Co.      Workshop  Act,  1901,  against  Messrs.  W.  Gilbertson  and  Co. 

Limited.     Limited  (the  respondents),  for  that  they  (the  respondents)  on 

~7        the  3rd  day  of  August,  1903,  at  the  parish  of  Llangefelach,  in 

^'        the   county   of  Glamorgan,   being   the   occupiers   of  a  factory 

Factory  and   situate  at  Pontardawe,  in  that  county,  the  same  being  a  factory 

Workshop  Act,  within  the  true  intent  and  meanin&r  of  the  Factory  and  Work- 

Ma^inery—  ^hop  Act,   1901,   did  not   Securely   fence   the   fly-wheel   of  an 

Fencing—    engine  and  certain   dangerous   parts  of    machinery — to  wit,  a 

Close,  curti-   pulley  aud  belt — contrary  to  the  provisions  of  the  statute  in  such 

^?*' ?""      case  made  and  provided,  whereby  and  in  consequence  whereof  a 

Purpoee  other  person  named  Owen  Peregrine  was  killed. 

than  manu'       The  justices  dismissed  the  information. 

/a«h*re  earned      XJpon  the  hearing  of  the  information  the  following  facts  were 

of  addition    admitted  or  proved  in  evidence  before  the  justices  : — 

to  factory^       Mr.  Edwards,  an  inspector  of  factories,  was  called,  and  stated 

1  Edw.  7,     ijija^  on  his  visit  to  the  works  of  the  respondents  on  the  Sth  day 

^  149T4).  *   ^^  August,  1903,  he  made  investigations  into  the  circumstances 

of  an  accident  of  which  notice  had  been  sent  by  the  respondents. 

He  was  shown  a  crushing  machine  which  was  driven  by  a  belt 

and   steam  engine.     The  fly-wheel  of  the  engine   was   6ft.   in 

diameter,   and  he  saw  the  engine   at   work.     The   wheel  was 

moved  by  the  engine  and  ran  in  a  fly-pit,  and  from  the  fly-pit  to 

the  driving-pulley  it  rose  in  a  case  up  to  the  fly-wheel  of  the 

crusher.     The  distance  from  the  stone  crusher  to  the  fly-pit  was 

about  20ft. ;  no  part  of  that  20ft.  was  fenced.     There  was  some 

slag  about  the  place  at  the  time. 

Other  evidence  was  given  by  witnesses  on  behalf  of  the 
appellant  and  respondents  as  to  the  position  and  state  of  the 
engine  on  the  day  of  the  accident,  and  the  justices  were  satisfied 
therefrom  that  the  engine  was  not  securely  fenced  at  the  time  of 
the  accident. 

The  respondents'  counsel  contended  that  that  portion  of  their 
premises  whereon  they  were  erecting  their  new  sheet  mills  (on  a 
part  of  which  stood  the  engine  and  crusher)  was  not  a  factory 
within  the  meaning  of  the  Act,  as  such  portion  of  their  premises 
was  a  place  solely  used  by  the  respondents  for  a  purpose  other 
than  the  manufacturing  process  or  handicraft  carried  on  in  their 
factory  ;  that  the  labour  carried  on  therein  was  not  exercised  by 
way  of  trade,  or  for  the  purposes  of  gain ;  that  the  engine  and 
crusher  were  used  solely  for  the  purpose  of  making  mortar  and 
concrete  for  their  new  works  then  being  erected  on  the  site  in 
question  by  the  respondents,  and  in  support  he  cited  the  case  of 
Nash  V.  Hollinshead  (84  L.  T.  Eep.  483;  (1901)  1  K.  B.  700). 

Evidence  was  given  on  the  respondents'  behalf  before  the 
justices  thereon. 

Philip  Davies  stated : 

The  respondentB  were  iron,  steel,  and  tlnplate  manafftctarera.  The  peHacolw 
spot  apon  whioh  the  engine  and  plant  were  fiied  waa  formerly  an  old  ooppffM 
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honae ;  that   WM    tak«n  down   the   latter  part  of  laat  year ;  there  was  iome  Lbwib 

maohinery  for  making  copperas  there ;  that  waa  pat  on  the  ecrap  heape  and  the  v. 

■ite  cleared  with  the  object  of  preparing  for  the  new  sheet  mills  now  in  coarse  of  QiLBB&TSOif 

oonttraotion  on  that  site.     There  was  a  certain  amount  of  cement  and  concrete  and  and  Co. 

maaonry  work  to  be  done,  and  for  this  parpoae  the  leepondents  obtained  an  engine,  Limitbd. 

mortar  mill,  and  crasher,  and  these  were  employed  entirely  on  the  new  sheet  mills  

aboat  to  be  conttraoted,  and  were  solely  ased  for  the  parpose  of  constraoting  the  1904. 

new  mills.    They  started  oonstracting  the  same  in  Ihe  early  part  of  the  year,  and 

sinoe  then  no  manafactase  had  been  carried  on  there.    The  respondents  were  not  Factory  and 

erectors  of  works ;  they  were  doing  this  for  tbemseWes.  Workshop  Act, 

On  cross-examination  by  the  appellant  he  further  stated  :  liachinm^— 

The  greater  portion  of  the  spot  was  ased  as  a  copperas  hoase ;  the  other  part     Poncing— 
waa  an  open  space ;  there  wss  no  cover  on  it.    There  was  no  other  work  done  there  ;    Close,  curti- 
it  might  have  held  a  few  pieces  of  scrap ;  it  was  all  within  the  cartilage  of  the       ^9ft  <>'* 
work  ;  it  was  between  the  mill  hoase  and  the  new  copperas  hoase ;  the  engine  was    prectncts-— 
not  a  new  one,  bat  the  crasher  was ;  the  engine  had  been  used  for  bar  catting ;  P^^po*^  other 
it  waa  part  of  the  old  plant.    Mortar  was  made  in  another  part  of  the  works ;    ^^^^  manu- 
it  waa  for  repairing  parposes ;  it  was  a  process  which  was  carried  on  by  the  respon-  J<^cture  earned 
dentil  in  the  works.    Notice  of  the  accident  was  sent,  and  a  copy  was  also  sent  to  <^    Erection 
the  certifying  sargeon.  0/  ^^ddition 

to  factory — 

On  re-examination  he  stated  :  i  Edw,  7, 

c  22  MS  10 
He  did  not  know  whether  it  was  a  factory  or  not  antil  he  had  the  advice  of  the     '  ^^g  /^v    ' 

reepondents'  solicitors.    It  was  an  old  engine,  and  pat  there  for  the  parpose  of 

driving  the  mortar  mill,  and  the  mortar  made  there  was  ased  ezclasively  for  the  new 

mills. 

The  appellant  contended  that  the  site  of  the  engine  and  the 
crushing  machine  was  within  the  close^  curtilage,  and  precincts 
of  the  respondents'  factory,  and  was  part  and  parcel  of  the  old 
factory. 

The  justices  decided  that  the  machinery  was  not  securely 
fenced,  and  would  have  convicted  the  respondents  of  the  offence 
with  which  they  were  charged,  but  they  were  of  opinion  and 
decided  that  the  place  where  the  respondents  were  erecting  a 
new  sheet  mill  (on  part  of  which  the  engine  and  crusher 
machine  stood),  though  within  the  close,  curtilage,  and  precincts 
forming  the  respondents'  factory  was  a  place  solely  used  by  the 
respondents  for  a  purpose  other  than  the  manufacturing  process 
or  handicraft  carried  on  in  the  respondents'  factory,  and  that 
such  place  was  solely  used  for  the  purpose  of  the  erection  by 
the  respondents  themselves  of  their  new  sheet  mills,  and  that 
under  sect.  149,  sub-sect.  4,  of  the  Factory  and  Workshop  Act, 
1901,  such  place  should  not  be  deemed  to  form  part  of  the 
respondents'  factory,  and  also  that  such  place  was  not  otherwise 
a  factory  within  the  meaning  of  the  Act,  and  they  dismissed  the 
information. 

The  question  for  the  opinion  of  the  Court  was  whether  upon 
the  above  statement  of  facts  the  justices  came  to  a  correct 
determination  in  point  of  law,  and  if  not  what  should  be  done 
in  the  premises. 

The  Factory  and  Workshop  Act,  1901  (1  Edw.  7,  c.  22) 
provides : 

Sect.  10  (1).  With  respect  to  the  fencing  of  machinery  in  a  factory,  the  following 
proTisionB  shall  have  effect:  (a)  Every    .    .    .    fly-wheel  directly  connected  with 
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Lswis        ^^  Bteam  or  water  or  ofcbw  meohanioal  power,  whether  in  the  engine -hoiiae  or  not, 

V,  and  every  part  of  any  water  wheel  or  engine  worked  by  any  sndi  power,  moat  be 

GiLBBBTBON  Beoorely  fenced ;  and    .    .     .    (c)  all  dangerooB  parte  of  the  maohinery  and  every 

AND  Co.      P<u^  o'  ^^  °^^^  gearing  mnst  either  be  seonrely  fenoed,  or  be  in  enoh  position  or  of 

LiKiTBD.      B^^}^  oonatmction  as  to  be  eqaally  safe  to  every  person  employed  or  working  in  the 

factory  as  it  would  be  if  it  were  seonrely  fenoed. 

1904.  Seot.  149  (1).  Sabjeot  to  the  provisions  oi  this  section,  the  following  expressions 

have  in  this  Act  the  meanings  hereby  assigned  to  them,  that  is  to  say :  The  ezpm- 

FacUyry  and    ^^^  **  non-textile  factory "   means  (a)  any   works,  warehonses,  f nrnaoea,   mills, 

Worhshop  Act,  foundries,  or  places  named  in  part  one  of  the  sixth  sohednle  to  this  Act ;     .    .    . 

1901 —      '  (4)  Where  a  place  situate  within  the  close,  cartilage,  or  precincts  forming  a  factory 

Machinery o'  workshop  is  solely  nsed  for  some  purpose  other  than  the  manufacturing  process 

Fencing or  handicraft  carried  on  in  the  factory  or  workshop,  that  place  shall  not  be  deemed 

C2os6,  curtu    ^  ^orm  part  of  the  factory  or  workshop  for  the  purposej  of  this  Act,  but  shall,  if 
lage^  or       otherwise  it  would  be  a  factory  or  workshop,  be  deemed  to  be  a  separate  factory  or 

precincts workshop  and  be  regulated  accordingly. 

Purpose  other 

thanmanu'       The   6th   schedale^   in    Part    1,   gives   a  list  of    non-textile 
^^-Er^Oi^  factories,  and  No.  1 1  is  as  follows  : 

of  addition  (u).  ujron  mills,"  that  is  to  say,  any  miU,  forge,  or  other  premises  in  or  on 
1  p^^^7~~  ^^^  <^7  process  is  carried  on  for  converting  iron  into  malleable  iron,  steel,  or 
1  Edw.  7,      tinplate  or  for  otherwise  making  or  converting  steel. 

c.  22,  M.  10, 
149  ^4^ 

Roherf-son  (JT.  Sutton  with  him)  for  the  appellant. — The  qaes- 
tioQ  is  whether  an  occupier  of  a  factory  is  liable  to  fence  an 
engine  which  was  not  in  the  factory  itself,  but  was  used  in 
crashing  stone  outside  the  actual  factory  but  within  the  curtilage 
of  the  factory.  The  question  arises  under  sub-sect.  4  of  sect.  149 
of  the  Factory  and  Workshop  Act,  1901.  The  factory  in  this 
case  was  an  ironworks,  and  therefore  came  in  under  sub-sect.  1  (a) 
of  that  section,  and  under  the  6th  schedule  (No.  11)  as  an 
"  iron  mill.'^  Under  those  sub-sections  the  ironworks  is  brought 
in  as  one  complete  entity.  Then  sect.  10  deals  with  the  fencing 
of  machinery  in  a  factory;  and  sub-sect.  4  of  sect.  149  creates 
an  exemption  from  the  provisions  of  the  Act  in  favour  of  a 
"  place  situate  within  the  close,  curtilage,  or  precincts  forming 
a  factory,"  which  "  is  solely  used  for  some  purpose  other  than 
the  manufacturing  process  carried  on  in  the  factory."  That 
sub-section  does  not  apply  to  such  a  case  as  the  present;  it 
simply  contemplates  separate  regulation  for  separate  parts  of 
the  factory  or  for  the  separate  factories.  The  place  where  this 
engine  and  crusher  stood  was  a  part  of  the  factory  ;  the  justices 
have  expressly  found  that  it  was  within  the  close,  curtilage,  and 
precincts  of  the  respondents'  factory.  The  provisions  in  sect.  10 
as  to  fencing  therefore  apply  to  it.  Those  provisions  are 
perfectly  general,  and  they  are  with  respect  to  the  fencing  of 
'^  machinery  in  a  factory .''  This  was  a  machine  in  a  factory,  as 
we  must  consider  the  whole  ironworks  as  one  entity  or  thing, 
and  the  provisions  of  sect.  10  as  to  fencing  apply  to  it :  (Taylor 
V.  Hicks,  6  L.  T.  Rep.  784;  12  C.  B.  N.  8.  152).  Snb-sect.  4 
refers  to  a  place  capable  of  separate  regulation,  and  not  to  a 
place  like  that  now  in  question,  which  is  a  part  of  the  factory. 
He  referred  to  Smith  v.  Sibray,  Hall,  and  Go.  (89  L.  T.  Rep. 
358  ;  (1903)  2  K.  B.  707)  ;  Nash  v.  Eollimhead  (84  L.  T.  Eep. 
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483  ;  (1901)  1  K.  B.  700) ;  Mooney  v.  Edinburgh  and  District       Lewis 
Tramway  Company  (4  Praser,  390) .  Gilbeotson 

Meagher  for   the   respondents. — The   justices   were   right  in     ^^^  qq 
refusing  to  convict  the  respondents.     They  have  found  that  this     Limited. 
place^  although  within  the  curtilage  of  the  respondents'  factory,        ~~ 

was  a  place  solely  used  by  the  respondents  for  a  purpose  other       ' 

than  the  manufactaring  process  carried  on  in  the  respondents'  Factory  and 
factory,  and  that  such  place  was  solely  used  by  the  respondents  ^^J^^^^^* 
for  tlie  erection  of  their  new  mills.     This  was  a  finding  of  fact  j£aciUnery— 
by  the  justices,  and  brings  the  case  within  the  very  words  of    Fencing— 
sub-sect.  4  of  sect.   149.     Until  this  place  was  complete  and  Close,  curti- 
used  as  a  factory  it  was  exempt  from  the  provisions  applicable  to  a    p^^^J*^ 
factory.     Under  sub-sect.  4  of  sect.  149,  it  was  for  the  justices  purpose  other 
to  say  whether  the  place  was  solely  used  for  a  purpose  other  thanmanu- 
thaji  the  manufacturing  process  carried  on  in  the  factory ;  ^^^^^^sncHon 
they  have  upon  the  evidence  before  them  come  to  the  conclusion  of  addition 
that  it  was  a  place  so  used  for  a  purpose  other  than  that  manu-   to  factory— 
factaring  process.     In  the  6th  section  there  is  a  definition  of     ^^^^'  Ik 
'^  iron  mills''  which  would  apply  to  this  place  under  sect.  149,     '  149  (4), 
but  for  sub-sect.  4  of  that  section,  the  only  object  of  which  sub- 
section is  to  exempt  such  a  place  as  this  from  the  provisions  of 
the  Act;    and  the    test  whether   that   sub-section   applies    is 
whether  the  place  is  within  the  same  curtilage  as  the  factory, 
and,    if  so,  whether  it  is  used  for  a  purpose  other   than   the 
manufacturing  process  carried  on  in  the  factory.     The  justices 
have  found  as  to  both  of  those  things,  that  this  place  was  within 
the  close,  curtilage,  and  precincts  of  the  factory,  and  that  it  was 
used  for  a  purpose  other  than  the  manufacturing  process  carried 
on  in  the  factory.     It  was  really  a  question  of  fact  for  the  justices, 
and  it  was  open  to  them,  to  find  the  facts  either  way,  and  upon 
the  evidence  they   have    come   to    conclusions  of  fact,   which 
expressly  brought  this  place  within  sub-sect.  4. 

Robertson  in  reply  referred  to  Redgrave  v.  Lloyd  and  Sons 
(72  L.  T.  Rep.  565 ;  (1895)  1  Q.  B.  876). 

Lord  Alvebstonb,  C.J. — I  come,  with  great  reluctance,  to  the 
conclusion  that  we  cannot  interfere  in  this  case ;  and  I  should 
like  to  express  my  own  difficulty  in  the  case  because,  perhaps, 
I  do  not  take  exactly  the  same  view  of  the  facts  as  my  brothers 
do^  though  I  do  not  differ  in  any  way.  I  only  wish  to  guard 
myself  against  it  being  thought  that  I  am  deciding  anything 
with  regard  to  fencing  this  machinery  except  upon  the  view  of 
the  facts  which  my  brothers  take,  and  upon  which  I  do  not  differ 
from  them.  The  fencing  section  is  a  section  which,  as  has  been 
pointed  out  in  more  than  one  case,  particularly  in  Redgrave  v. 
Lloyd  and  Sons  {ubi  sup.),  provides  for  the  fencing  of  all 
machinery  in  a  factory,  whether  that  machinery  is  used  for  the 
factory  purposes  or  not,  and  if  I  thought  it  was  open  to  us  to 
come  to  the  conclusion  that  the  magistrates  had  found  that  this 
site  was  an  area  within  the  factory  which  was  being  used  for 
building  machinery,  and  that  that  justified  them  in  saying  that 
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LIWI8       that  was  a  separate  part  or  factory  within  sub-sect.  4  of  sect.  149, 

'''  I  should  like  the  case  to  have  gone  back  to  them  to  have  had 

AND  Co.      fiTthep  investigation  into  the  matter.    Speaking  for  myself,  I  do 

Limited,     not  think  that  the  words  "  place  situate  within  the  close,  curtilage, 

1004        ^^  precincts  forming   a  factory "  in   sub-sect.  4  of   sect.  149, 

'       mean   the   area  of   the   factory.      I   think   the   words   "  place 

Factory  and.  Situate    within  the   close,    curtilage,    or   precincts  forming  a 
WorUhoTp  Act,  factory  ^^  do  point  to  a  separate  area — an  area  separate  from  the 
Maehinm—  ^^^^  ^f  the  factory — which  is  being  solely  used  for  some  other 
Fencing^    purpose  than   the    manufacturing    process   carried  on  in   the 
Citwe,  cuHi'   factory  in  the  sense  that  it  is  separate  from  the  factory ;  other- 
^^'ndl—    ^'®®  ■"■  ^^  ^^^  think  that  the  words  "  within  the  close,  curtilage, 
Purpose  oth&r  or  precincts  forming  a  factory "  would  have  been  used.     The 
than  manu-   magistrates  thought  that  there  was  considerable  danger  with 
facturecarried  regard  to  this  machinery,  for  they  decided  that  this  machinery 
of  addition    ^^^  ^^*  properly  OP  securely  fenced,  and  that  they  would  have 
to  factory --  convictcd  the  respondents  of  the  offence  with  which  they  were 
1  Edw.  7,     charged,  but  that  they  *'  were  of  opinion  and  decided  that  the 
^  149 '(4).  '   P^^^®  where  the  respondents  were  erecting  a  new  sheet  mill  (on 
part  of  which  the  engine  and  crusher  machine  stood)  though 
within  the  close,  curtilage,  and  precincts  forming  the  respon- 
dents' factory,  was  a  place  solely  used  by  the  respondents  for  a 
purpose  other  than   the   manufacturing  process   or  handicraft 
carried  on  in  the  respondents'  factory,  and  that  such  place  was 
solely  used  for  the  purpose  of  the  erection  by  the  respondents 
themselves  of  their  new  sheet  mills.''     I  think  it  must  be  taken 
that  the  magistrates  quite  understood  the  point,  and  that  they, 
having  had  the  evidence  with  regard  to  the  factory  before  them, 
and  possibly  knowing  the  place  themselves — at  any  rate,  having 
the   power  of  having  further  investigation  into  the  matter  if 
they  so  desired — came  to  the  conclusion  that  the  area  in  question 
was  a  separate  site,  a  site  for  a  new  factory^  and  was  not  part  of 
the  old  f actoryi  and  was  not  part  of  the  premises  that  were  being 
used  as  a  factory  at  the  time.     If  that  be  the  true  view  I  do  not 
think  that  I  should  be  justified  in  saying  that  they  came  to  a  wrong 
conclusion  in  point  of  law.      I  decide  that  we  cannot  interfere, 
because  it  seems  to  me  that  the  magistrates  have  stated  that 
this  was  a  building  site  for  a  new  factory  and  was  no  part  of  the 
existing   factory,   and   was   only  within   the  first  part  of   the 
definition  ''  within  the  close,  cartilage,  and  precincts  forming  a 
factory  '' ;  but  did  not  come  within  the  second  part.     I  desire  to 
repeat  that^  should  the  case  come  up  to  us  of  simply  using  a 
part  of  a  large  factory — an  area  in  a  large  factory — which  is  not 
separated  from  the  factory,  except  by  the  fact  that  it  is  used  at 
the  time  for  the  particular  purpose,  I  do  not  think  that  that  comes 
within  the  protection  afforded  by  sub-sect.  4  of  sect.  149.    I 
wish  to  prevent  this  judgment  from  being  used  ^s  giving  or 
recognising  the  right  not  to  fence  machinery,  which  is  in  fact 
within  a  factory,  simply  upon  the  ground  that  the  area  which  it 
occupies  is  used  for  a  purpose  which  is  not  a  manufacturing 
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process.     Howeyer,  taking  the  view  that  the  magistrates  have       Lewis 
properly  approached  this  question^  and  have  found  this  to  be  a  ^• 

building  site  which  is  a  place  apart  from  the  factory,  I  think  that      ^^^  q^ 
this  appeal  should  be  dismissed.  Limited. 

Wills,   J. — I   am  of  the   same   opinion.     I   think  that   the        

question  really  depends  upon  what  the  Act  of  Parliament  means ' 

by  a  place,  because  this  spot  certainly  is  situate  within  the  close.   Factory  and 
curtilage,  and  precincts  of  the  factory,  and  is  solely  used  for  Workshop  Act, 
purposes  other  than  the  manufacturing  process  carried  on  within  y.  ^?-  ~~_ 
the  factory.     At  the  same  time  if  this  was  an  area,  for  instance.     Fencing— 
of  twenty,   or  thirty,  or  forty  feet  square  in  the  middle  of  a   Clo««,cwrti- 
factory  under  a  roof  where  the  common  work  of  a  factory  was       l«^«.  o»"^ 
being  carried  on,  and  not  separated  from  it  by  any  physical  demur-  j^J^^e  other 
cation,  I  should  feel  that  it  was  exceedingly  improbable  that  the   than  manu- 
Act  of  Parliament  could  have  meant  to  exempt  from  its  opera-  faetureeofried 
tion  such  a  place  as  that,  where  every  danger  which  is  intended  ^"^diWorT 
to  be  guarded  against  by  this  Act  would  be  present.     Therefore   to  factory— 
we   are  driven  to   ask   ourselves  what   is   meant   by   "  place."     ^  *'<*«'• ''» 
Obviously  it  is  not  necessary  that  the  place  should  be  inclosed   **  149^')    ' 
on  all  sides.     If  it  had  been  necessary  the  Act  of  Parliament 
would  have  said  so ;  and,  therefore,  the  absence  of  fencing  on 
all  four  sides  we  cannot  toke  as  a  test.     But  this  place  seems  to 
be  a  place  so  entirely  outside  the  factory  altogether  where  the 
manufacturing  processes  are  carried  on,  and  to  be  so  distinctly 
separated  from  it,  that  it  may  very  fairly  be  considered  to  be  a 
place — a  definite  spot,  an  area  which  is  marked  and  defined  and 
ascertainable,  and  which  is  dedicated,  so  to  speak,  to  purposes 
quite   other   than   those  which   are  contemplated  as  a  factory. 
This  appears  to  me  to  be  a  spot  which  was  marked  out  for  the 
creation  of  a  new  building,   and   nothing   else,   and  it   would 
certainly,  to  my  mind,   be  a  very  strained  construction  of  this 
sub- section  to  say  that  tbat  was  the  sort  of  place  which  was 
contemplated  by  this  Act.     I  think  that  when  the  question  is 
asked  whether  a  place  falls  within  this  definition  or  not,  it  is  a 
question  undoubtedly  of  mixed  law  and  fact,  and  when  the  case 
has  been  decided  by  persons  conversant  with  the  locality  and 
conversant  with  the  work  that  is  carried  on  in  the  place,  I  think 
we  ought  to  be  slow  to  say  they  have  been  wrong  unless  there 
are  very  definite  and  conclusive  reasons  for  saying  so.     In  my 
opinion  the  magistrates  in  this  case  were  right.     I  should  myself 
have  come  to  the  same  conclusion  as  a  matter  of  fact.     I  perfectly 
agree  with  my  Lord  that  it  is  very  undesirable   to  say  or  do 
anything  which  would  lead  to  lessening  the  beneficial  operation 
of  this  statute.     Anybody  who  has  sat  as  long  in  this  Court  as 
I  have,  must  be  pei^ectly  aware  how  absolutely  necessary  such 
a  statute  is  for  the  protection  of  life  and  limb.     I  do  not  desire 
to  say  one  word  which  goes  beyond  the  actual  facts  of  this 
particular  case,  and  upon  the  actual  facts  of  this  particular  case 
I  think  that  the  magistrates  came  to  a  right  conclusion. 

Kennedy,  J. — I  am  of  the  same  opinion.     I  entirely  concur 
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Lawis      in  the  observations  of  my  Lord  and  of  my  brother  Wills,  that 

^'  one  ought  not  to  whittle  away  a  section  of  an  Act  of  Parliament 

AND^Co?^  of  this  kind.     Upon  the  facts  I  think  that  the  magistrates  came 

Limited,     to   the  right   conclusion.      Certainly  there  are  facts  found  by 

them,  and  found  upon  evidence  which  they  set  out,  which  make 

^'        it  impossible  for  us  to  concur  in  saying  that  they  were  mistaken 

Factory  and  in  law  in  the  conclusion  to  which  they  came,  given  their  facts, 
Workshop  Act,  which,  of  courao,  we  are  bound  by.     I  agree  it  is  very  difficalt 
Jfo^inm/—  when  we  have  in  this  sub-section  the  words  "  place  '*  and  ^'  used,'' 
Fencing^    AS  it  has  been  found  in  other  Acts  of   Parliament  where  the 
Close,  curii-   same  words  are  used,  to  say  what  is  a  place  and  what  is  the  user 
lage,  or^    ^f  ^  place,  to  which  the  sub-section  refers ;  but  I  think  that  if 
Purpose  other  ^^^  question  was  put  to  these  magistrates,  was  A.  B.  in  the 
than  manu'  factory  ?  the  answer  would  come,  '*  No ;  he  was  on  the  site  of 
Mture  carried  ^Y^Q  new  sheet  mills.''     A  person   on  the  new  sheet  mill  site 
*o/  addiiton*  coi^ld  uot  be  described  as  being  upon  the  factory,  although  he 
to  factory—   might   have   been   upon    the  premises   which   are   within  the 
^t£^^'  ^'     precincts  and  within  the  curtilage  of  the  factory.     Here  what  is 
^149^(4.)  '  ^OQ^d  ^s  ^^^^  ^^®  place  was  the  site  of  an  old  copperas  house, 
which  was  taken  down,  debris  being  put  on  the  scrap  heap,  the 
site  cleared,  a  new  sheet  mills  in  course  of  construction^  and 
machinery — ^which  unfortunately  caused    the  accident — ^placed 
there  for  the  purpose  of  preparing  mortar.     That  was  a  user,  bat 
unouestionably  not  for  the  ordinary  purpose  of  a  factory.     As  I 
understand  the  facts,  although  the   place   was   not  physically 
surrounded  by  a  barrier  or  demarcation  so  as  to  separate  it  from 
the  rest  of  the  factory,  the  place  was  not  part  of  a  room  or  of  a 
set  of  buildings,  but  was  a  place  outside  so  much  of  the  build- 
ings or  of  the  land  as  was  used  distinctly  for  factory  purposes. 

Appeal  dismissed. 
Solicitor  for  the  appellant,  Solicitor  to  the  Treastury. 
Solicitors  for  the  respondents,  Lambert  and  Hale,  for  R^  and 
G,  B,  Jenkins,  Swansea. 
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KING'S  BENCH  DIVISION. 

Wednesday,  May  11,  1904. 

(Before  Lord  Alvebstonb,  C.J.,  Wills  and  Kennedy,  JJ.) 

Bannister  (app.)  v.  Sullivan  (resp.).  (a) 

Vagrancy  Act,  1824  (5  Geo,  4,  c.  83),  s.  4 — Mainte'tiance  of 
children — Running  away  leaving  children  chargeable  to  parish 
— Conviction  for — Omission  on  expiration  of  imprisonment  to 
remove  children  from  workhouse — Fresh  offence — Liability  to 
second  conviction  —  Defect  in  form  of  information — Divided 
Parishes  and  Poor  Law  Amendment  Act,  1876  (39  ^  40  Vict. 
c.  61),  s,  19. 

A  person  who  has  been  convicted  and  imprisoned  v/nder  sect,  4  of 
the  Vagrancy  Act,  1824,  and  sect,  19  of  the  Divided  Parishes 
and  Poor  Law  Amendment  Act,  1876,  for  running  away  and 
leaving  his  children  whereby  they  have  become  chargeable  to  the 
parish,  may  be  proceeded  against  am,d  convicted  a  second  time 
for  running  away  and  leaving  his  children  chargeable,  unless 
on  his  release  from  prison  he  takes  his  children  out  of  the 
workhouse  and  removes  their  chargeability,  as  the  leaving  his 
children  in  the  workhouse  chargeable  to  the  parish  after  his 
release  from  prison  constitutes  a  fresh  substantive  offence,  for 
which  he  may  be  punished  a  second  time ;  and  he  may  be 
convicted  for  this  fresh  offence  upon  an  information  which 
charges  him  with  running  away  and  leaving  his  children 
"  whereby  they  have  become  and  are  now  actually  chargeable  to 
the  parish,"  as  the  defect  in  the  form  of  the  information  by 
reason  of  the  children  being  already  chargeable  can  be  cured  by 
sect,  1  of  the  Summary  Jurisdiction  Act,  1848. 

CASE  stated  by  a  metropolitan  police  magistrate,  sitting  at 
the  Marylebone  Police-court. 
On  the  15th,  22nd,  23rd,  and  28tli  days  of  December,  1903, 
the  respondent  was  brought  before  the  magistrate  under  a 
warrant  for  his  arrest  granted  on  the  22nd  day  of  January, 
1903,  to  answer  to  an  information  laid  under  sect.  4  of  the 
Vagrancy  Act,  1824  (5  Geo.  4,  c.  83),  and  sect.  19  of  the 
Divided  Parishes  and  Poor  Law  Amendment  Act,  1876  (39  &  40 
Vict.  c.  61),  by  the  appellant,  who  was  the  geueral  relieving 
officer  to  the  guardians  of  the  poor  of  the  parish  of  Paddingtou, 
alleging  that  the  respondent ''  did  on  or  about  the  15th  day  of 
December,  1902,  unlawfully  run  away,  leaving  his  three  children 
whom  he  is  legally  bound  to  support  and  maintain,  whereby  they 

(a)  Beported  by  W.  W.  Obb,  Esq.,  BarrisUr-at-Law. 
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Bannistsr   have  become  and  are  now  actually  chargeable  to  the  said  parish 
^     ^'  of  Paddin&fton.  contrary  to  the  statute  in  that  case  made  and 

Sni^AK.    provided." 

1904.  Copies  of  the  information  and  warrant  were  annexed  to  and 

formed  part  of  the  case. 

MainUmanee       Upon  the  hearing  of  the  information  the  following  facts  were 
of  children^  proved  on  behalf  of  the  appellant : — 

DeaerHon—       (a)  In  1899  the  respondent  ran  away  from  his  three  children, 

^c^and     ^^^^  ^®  ^^^  legally  bound  to  maintain^  and  his  children  thereby 

Uaving      became  chargeable  to  the  parish  of  Paddington,  and  they  had 

chargBabl&--'  since  been  maintained  by  the  Paddington  Board  of  Guardians 

^'ikfco***  —  ***  *^®  expense  of  about  250Z.  to  the  common  fnnd  of  the  parish. 

Failure  to         (^)  On  the  13th  day  of  November,  1900,  the  respondent  was 

remove  after   convicted  for  running  away  and  leaving  his  children  on  the  7th 

expmUionof  <jay  q(  November,  1899,  whereby  they  became  chargeable  as 

's  Geo.  4      aforesaid,  and  was  sent  to  prison  for  one  month.     When   the 

c,  83,«.  4;    respondent  caiue  out  of  prison  he  went  to  the  appellant's  office, 

39  ^  40  Vict,  and  was  told  by  the  appellant  that  he  must  take  steps  to  take 

«•   If  »•  9,    Yii^  children  out  of  the  Paddington  Workhouse.     This,  however, 

the  respondent  failed  to  do,  and  the  children  remained  in  the 

workhouse.      In  January,  1903,  a  warrant  was  granted  for  the 

apprehension  of  the  respondent  for  unlawfully  running  away  on 

the  15th  day  of  December,  1902,  two  years  from  the  date  of  his 

release  from  prison,  "  leaving  his  three  children,  whom  he  is 

legally  bound  to  maintain,   whereby  they  have  become  and  are 

now  actually  chargeable  to  the  said  parish  of  Paddington.'^ 

There  was  evidence  that  during  this  interval  of  time  the 
guardians  had  published  an  offer  of  a  reward  of  20«.  for  the 
respondent's  discovery,  and  search  had  been  made  for  the 
respondent  by  the  police  and  by  the  guardians,  but  beyond  the 
fact  that  the  search  was  unsuccessful  there  was  nothing  to  show 
that  the  respondent  was  wilfully  hiding. 

The  appellant  contended  that  by  leaving  his  children  in  the 
workhouse  after  he  came  out  of  prison  the  respondent  had  run 
away  and  left  his  children,  whereby  they  became  chargeable  to 
the  parish  of  Paddington,  contrary  to  the  provisions  of  sect.  4 
of  the  Vagrancy  Act,  1824  (5  Geo.  4,  c.  88),  and  that  he  had 
therefore  committed  a  fresh  offence,  and  was  liable  to  conviction 
therefor  under  that  section  and  sect.  19  of  the  Divided  Parishes 
and  Poor  Law  Amendment  Act,  187G;  and  it  was  further 
contended  that,  if  there  were  no  fresh  offence  in  law,  the  respon- 
dent was  guilty  of  a  continuing  offence  day  by  day,  until  such 
time  as  he  removed  the  chargeability. 

The  magistrate  ordered  the  respondent  to  be  discharged, 
inasmuch  as  he  was  of  opinion  that,  as  his  children  had  been 
continuously  chargeable  since  the  7th  day  of  November,  1899, 
they  had  not  become  chargeable  to  the  parish  of  Paddington  by 
reason  of  the  respondent's  not  removing  them  from  the 
workhouse  after  he  came  out  of  prison  ;  and  that  the  respondent 
had  committed  no  fresh  offence,  and  having  been  convicted  and 
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punished  for  having  run  away  and  left  his  children,  whereby   Bahnibter 
they   became   chargeable   to  the   parish   on   the    7th    day    of    ^^^^^^yj^j^ 

November,  1899,  he  conld  not,  nn^r  the  circmnstances  herein- 

before  stated,  be  convicted  for  continuing  the  offence  on  the       1904. 
15th  day  of  December,  1902.  ^  7^J[^,_ 

The  question  of  law  for  the  opinion  of  the  Court  was  whether  Ma^nUnnnes 
or  not  the  magistrate  ought  to  have  convicted  the  respondent  on  of  children— 
the  facts  above  stated.  And  the  Court  was  asked  to  remit  the  i^eaertion— 
case  to  the  magistrate,  with  its  opinion  thereon.  awaya^ 

Sect.  4  of  the  Vagrancy  Act,  1824  (5  Geo.  4,  c.  83),  provides :  eharg^^u— 

.     .    Erery  peraon  rmmmgr  away  and  leaving  his  wife,  or  his  or  her  ohild  or    OhUdren  in 
children,  chargeable,  or  whereby  she  or  they  or  any  of  them  shall  become  chargeable,   workhouse — 
to  any  parieh,  township,  or  pl^oe  ;    .     .    .    shall  be  deemed  a  rogne  and  ragabond.     Failure  to 
within  the  tnie  intent  and  meaoiog  of  this  Act;  and  it  shall  be  lawful  for  any    remove  of ter 
jnstloe  of  the  peace  to  commit  each  offender  (baing  thereof  oonTioted  before  him  by  expiration  of 
the  confession  of  snch  offender,  or  by  the  eridenoe  on  oath  of  one  or  more  credible     sentence — 
witness  or  witnesses)  to  the  house  of  oorreottoo,  there  to  be  kept  to  hard  labour  for      ^  ^m*  4, 
any  time  not  exoeeding  three  calendar  months.    ...  c.  83, «.  4  ; 

39  4*  40  Viet 

Sect.  19  of  the  Divided  Parishes  and  Poor  Law  Amendment    ^•^^»  *•  ^^• 
Act,  1876  (39  &  40  Vict.  c.  61),  provides : 


may  be  taken  against  any  person  who  runs  away  and  leaves  his  wife 
or  his  or  her  child  chargeable,  or  whereby  she  or  they  or  any  of  them  shall  become 
chargeable  to  any  union  or  parish  at  any  time  within  two  years  af  fcer  the  commission 
of  the  offeooe,  and  a  summons  or  warrant  in  respect  thereof  may  be  issued  upon  the 
information  of  any  relieving  officer  of  the  guardians  stating  that  relief  has  been 
applied  for  on  behalf  of  the  wife  or  ehild,  and  that  he  is  informed  and  believes  th^t 
the  husband  or  parent,  as  the  case  may  be,  has  left  the  wife  or  ohild  and  gone  away, 
any  law  or  statute  to  the  contrary  notwithstanding.  The  justices  to  hetr  the 
oomplaint  against  a  husband,  under  the  thirty-third  seotion  of  the  Act  of  the  thirty- 
first  and  thirty-Beoond  years  of  Her  Majesty,  chapter  one  hundred  and  twenty-two, 
may  be  other  than  thoee  who  summoned  him  to  appear  before  them,  but  acting  for 
the  same  petty  sessional  division. 

Sect.  1  of  the  Summary  Jurisdiction  Act,  1848  (11  &  12  Vict. 
c.  48),  provides : 

.  .  .  Provided  also,  that  no  objection  shall  be  taken  or  allowed  to  any  informa- 
tion, complaint,  or  summons  for  any  alleged  defect  therein  in  substance  or  in  form, 
or  for  any  variance  between  such  information,  complaint,  or  summons,  and  the 
evidence  adduced  on  the  part  of  the  informant  or  complainant  at  the  hearing  of 
snoh  information  or  complaint  as  hereinafter  mentioned ;  but  if  any  such  variance 
shall  appear  to  the  justice  or  justices  present  and  aeting  at  such  hearing  to  be  such 
that  the  party  so  summoned  and  appearing  has  been  thereby  deceived  or  misled,  it 
shall  be  lawful  for  such  jnstioe  or  jastioes,  upon  suoh  terms  as  he  or  they  shall  think 
fit,  to  adjonm  the  hearing  of  the  case  to  some  future  day. 

DanckwertSj  K.C.  [R,  Cunningham  Glen  with  him)  for  the 
appellant,  on  behalf  of  the  Poor  Law  Authorities. — The  learned 
magistrate  held  that,  as  this  man  had  been  convicted  once  before 
for  rnnning  away,  whereby  his  children  became  chargeable  to 
the  parish,  and  as  they  were  still  chargeable  when  he  came  out 
of  prison,  he  committed  no  fresh  offence  merely  by  nob  removing 
them  from  the  workhouse  after  he  came  out  of  prison,  and  that 
therefore  he  could  not  be  convicted  for  continuing  the  offence. 
The  attention  of  the  magistrate  evidently  was  not  called  to  the 
proviso  at  the  end  of  sect.  1  of  the  Summary  Jurisdiction  Act, 


688  OEIMIKAL   LA.W   CASBS. 

Bannistib    1848^  which  enacts  that  no  objection  shall  be  taken  in  respect  of 
a     ^'         any  alletred  defect  in  the  sabstance  or  form  of  any  information 

or  summons^  or  for  any  yanaQce  between  such  information  or 

1904.        summons  and  the  evidence  adduced  for  the  complainant,  but 
_  that  if  the  party  snmmoned  would  be  likely  to  be  misled  by  such 
Mo^mierMnce  variance  the  justices  have  power  to  adjourn  the  hearing.     No 
ofchiidren—  doubt,  in  the  present  case  the  information  was  drawn  in  the 
DMertion—   form,  that  on  the  15th  day  of  December,  1902,  the  respondent 
aiMw  and     unlawfully  ran  away,  leaving  his  children  "  whereby  they  have 
Uavin9      become  and  are  now  chargeable,^'  and  so  on ;  and  the  magistrate 
chargeahU—  thought  that,  as  they  had  already  become  chargeable,  and  were 
workkwsa^  still,  at  the  date  of  the  information,  chargeable,  the  respondent 
Failure  to    could  not  be  convicted  a  second  time  for  running  away  whereby 
removeafter  they   became  chargeable.     But  on  referring  to   sect.  4  of  the 
^'^^ic^^  Vagrancy   Act,   the  offence   is  running  away  and  leaving  his 
5  Geo.  4,      children  *'  chargeable/'  or  '^  whereby  they  shall  become  charge- 
e.  83, 8, 4 ;    able  " ;  so  that  a  person  commits  an  offence  under  that  section 
^^  ti^  ^19^  either  if  he  runs  away  whereby  his  children  afterwards  become 
'  '     '    chargeable,  or  if  he  runs  away  leaving  his  children  then  actually 
chargeable.     The  information  here  was  that  the  respondent  did, 
on   the   15th   day   of    December,    1902,   unlawfully   run   away 
leaving  his  children  '^  whereby  they  have  become  and  are  now 
actually   chargeable."      If    the   words    ''  whereby    they    have 
become  and  are  now  "  had  been  left  out,  then  the  information 
would  have  been  all  right  under  sect.  4  of  the  Vagrancy  Act, 
as  it  would  have  been  *^  leaving  his  children   actually  charge- 
able.''    This  was  simply  a  defect  in  form,  or  at  most  a  variance 
between  the  evidence  adduced  and  the  information  which  the 
magistrate  ought  to  have  dealt  with  under  sect.  1  of  the  Sum- 
mary  Jurisdiction    Act,    1848.      The   offence   is   explained  by 
Erie,  C.J.    in  Cambridge  Union  v.  Parr  (4  L.  T.   Rep.  323; 
10  C.  B.  N.  S.  99,  at  p.  102)  :  "The  5  Geo.  4,  c.  83,  s.  4,  was,  I 
think,  directed  against  persons  running  away,  in  the  sense  of 
absconding  or  concealing  themselves,  or  absenting  themselves 
to  a  long  distance,  and  leaving  their  wives  or  children  chargeable 
to  the  parish."     That  shows  that  the  offence  really  is  leaving 
them  "  chargeable  "  to  the  parish.     [Lord  Alvebstone,  C.J. — 
The  whole  point  which   we  have   to  consider   is  whether  this 
mistake  in  the  information  makes  any  difference.]     It  makes 
no  difference  whatever,  because  under  sect.  1  of  the  Summary 
Jurisdiction  Act,   1 848,  the  magistrate  had  full  power  to  deal 
with  and  correct  that  mistake,  and  he  was  bound  to  do  so.    If 
those  few  words  were  struck  out  of  the  information,  it  would  be 
all  right.     [Lord  Alvbbstone,  C.J. — Is  there  any  authority  in 
favour  of  the  magistrate's  view  ?]     Absolutely  none.     Sect.  19 
of  the  Divided  Parishes  and  Poor  Law  Amendment  Act,  1876, 
also  shows  that  it  is  an  offence  for  a  man  to  run  away  and  leave 
his  children  ''  chargeable,"  as  well  as  to  run  away  and  leave 
them   *^  whereby   they   shall    become   chargeable."       [He  was 
stopped.] 
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The  respondent  did  not  appear.  Bamkistbe 

Lord  Alvbbstonb,  C.J. — In  my  opinion  this  case  mast  be  sent    g^j^LiVi^N 

back  to  the  magistrate  with  a  direction  to  convict.      On   the        

point  that  the  information  contained  the  words  "  did  unlawfully        1904. 
run  away  leaving  his  three  children,  whom  he  is  legally  bound        TTci/— 
to  maintain,  whereby  they  have  become,"  and  so  forth,  in  all  UainUnance 
probability    the   form  of  the  information   ought  to  have  been  of  children— 
amended;    but  I   think,    as   the  statute   and   as  the   evidence  J>^^*^^ 
establish  the  offence,  we  ought  not  to  give  effect  to  the  objec-     away  and 
tion  to  the  form  of  the  information,  nor  do  I  understand  that  to      leaving 
have  been  the  ground  of  the  magistrate's  decision.     The  ground  ^/jfr^^K"" 
of  the  magistrate  s  decision  was  that  the  respondent  had  been  ^orkhoMe^ 
previously  punished  for  running  away  and  leaving  his  children     Failure  to 
whereby  they  had  become  chaigeable,  and  that  therefore  there   '«*»«»« •/ter 
was  not  another  offence  committed  by  him.     With  great  defer-  '^^j^^^ 
ence  to  the  learned  magistrate's  opinion,  I  think  he  was  not      5  Oeo.  4, 
right.     It  seems  to  me  that  after  the  respondent  came  out  of    c  83,  s.  4; 
prison   his  duty  to  maintain  his  children  revived,  if  I  may  use  ^^  gj*^  ^  ' 
that   expression ;    but    he   runs    away  without    removing    his 
children,  and  therefore  his  so  running  away   is  a   substantive 
offence.     When  he  came  out  of  prison  he  asked  what  he  would 
have  to  do.     He  called  at  the  appellant's  office,  and  he  was  told 
that  he  must  take  steps  to  take  the  children  out  of  the  work- 
house, but  he  ran  away  again.     The  fact  that  they  were  in  the 
workhouse  at  the  time  is  no  reason  that  he  should  not  be  punished, 
and  there  is  in  effect  a  fresh  substantive  offence.     It  seems  to 
me    that  the  case  is  the   same   as  Cambridge    Union   v.    Parr 
(4  L.  T.  Rep.  328;  10  C.  B.  N.  S.  99).     Any  other  result  would 
be   rather  serious,   because  if    a  man  ran  away  once  and  was 
punished,  he  would  get  rid  of  any  responsibility  for  supporting 
his  children  by  simply  absconding.     I  think  the  case  must  go 
back  to  the  magistrate  with  a  direction  to  convict. 

Wills,  J. — I  am  of  the  same  opinion.  I  think  the  conviction 
of  the  respondent  ought  to  be  for  running  away  and  leaving  his 
cliildren  chargeable  to  the  parish. 

Kennbdt,  J. — I  am  of  the  same  opinion.  It  seems  to  me 
that  there  was  evidence  that  the  respondent  was,  within  the 
decision  of  Cambridge  Union  v.  Parr  {ubi  sup.),  leaving  his 
children  chargeable  to  the  parish,  and  the  offence  was  not 
properly  charged  in  the  information.  That  might  have  been  a 
matter  for  adjournment  if  there  had  been  any  question  of 
surprise  or  the  like.  But  it  is  not  the  point  raised  for  our 
decision.  The  point  raised  is  whether  or  not  there  should  be  a 
conviction,  seeing  that  the  respondent  had  been  convicted  before, 
and  that  the  children  remained  in  the  workhouse,  and  there  was 
no  fresh  state  of  facts.  I  think  there  was  enough  to  justify  a 
conviction. 

Appeal  allowed.     Case  remitted  to  the  magistrate  to  cojivict. 

Solicitors  for  the  appellant,  Collins  and  Cook. 
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OXFORD   CIRCQIT. 

Hereford  Assizes. 

Saturday,  Nov.  20,  1904. 

(Before  Channell,  J.) 

Rex  v.  Izod.  (a) 

Manslaughter — Neglect   of  child — Death  from  failure  of  mother 

to  make  provision  for  her  confinem&nt. 

To  warrant  the  conviction  of  a  woman  for  manslaughter  of  her 
new-bom  child,  whose  death  was  caused  by  want  of  proper  care 
at  birth,  it  is  not  enough  to  show  that  such  woman  wa^  guilty 
of  cnminal  negligence  by  purposely  arranging  to  be  unattended 
at  her  confinement.  She  must  also  be  proved  to  have  been 
further  guilty  of  negligence  towards  the  child  after  it  was 
completely  bom. 

Reg.  V.  Handle  J  (13  Cox  C.  C.  79^  as  cited  in  Archbold,  22nd 
edit.,  p.  752)  dissented  from. 

THE  prisoner  was  indicted  for  the  manslaaghter  of  her  infant 
child  under  the  following  circumstances  : 

Prisoner,  a  widow  with  four  children  living,  found  herself  to 
be  pregnant,  and  her  pregnancy  was  suspected  by  several  of  the 
neighbours,  but  she  always  denied  her  condition  when  taxed 
with  it ;  she  made  no  preparations  for  the  birth  of  a  child,  and 
was  delivered  at  her  full  time.  On  the  second  day  after  her 
delivery  she  persistently  denied  that  she  had  been  confined,  and 
on  the  third  day  she  was  seen  to  secretly  dispose  of  the  dead 
body  of  a  child. 

The  medical  evidence  was  to  the  effect  that  the  child  was 
fully  developed  and  healthy,  and  had  breathed,  and  had 
probably  had  a  separate  existence;  that  the  umbilical  cord 
appeared  to  have  been  torn  and  had  not  been  tied,  and  that  the 
cause  of  death  was  want  of  attention  at  birth,  the  child  having 
died  from  either  cold  or  hssmorrhage  from  the  untied  cord. 

At  the  close  of  the  case  for  the  prosecution,  the  learned  judge 
asked  the  counsel  for  the  prosecution  how  he  alleged  that  the 
evidence  given  could  support  a  charge  of  manslaughter,  and 
referred  to  R.  v.  Knights,  2  P.  &  F.  46. 

T.  P.  P.  Powell,  on  behalf  of  the  Grown,  submitted  that,  if  a 
woman  after  the  birth  of  her  child  determines  that  she  will  not 
give  it  proper  care,  in  consequence  whereof  it  dies,  she  is  guilty 

(a)  Beported  by  Stanford  Hittton,  Esq.,  BarristQr-at-Law, 
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of  murder ;  and  he  farther  sabmitted  that  if^  without  intending         Bxx 
to  cause  the  child^s  death,  the  mother  deliberately  so  acts  that        -^' 

her  conduct  amounts  to  a  want  of  proper  care  for  the  child,  and        ' 

the  child  dies  owing  to  the  absence  of  such  care,  she  is  guilty  of        1904. 
manslaughter,  and  that  a  determination  to  be  alone  at  the  birth        'ZT  ki^ 
of  the  child  was  such  a  want  of  care : — (Archbold^s  Criminal  __ oww^Wrt?i 
Pleading,  22nd  edit.,  p.  752,  citing  R.  v.  Handley,  13  Cox  C.  C.  —NegUgenee 
79,  per  Brett,  J.).     Here  there  was  evidence  of  gross  neglect  on    —Mother*8 
the  part  of  the  prisoner.  iS^/^ 

Channsll,  J. — I  agree  there  was  evidence  of  negligence  confinement 
before  the  birth,  in  that  the  prisoner  did  not  take  proper 
precautions  for  securing  that  her  expected  child  should  be 
properly  born.  It  was  serious  neglect  not  to  make  preparation 
for  having  someone  present  to  assist  her  at  her  confinement. 
I  do  not  think,  however,  that  that  is  enough  of  itself  to  justify  a 
verdict  of  manslaughter,  unless  the  jury  think  that  there  was 
also  neglect  of  the  child  itself,  treated  as  a  separate  being. 

Tbe  prisoner  gave  evidence  on  oath  to  the  effect  that  she  was 
confined  before  she  expected  to  be,  and  was  unconscious  for  two 
hoars  immediately  after  her  delivery. 

Channell,  J.  (to  the  jury). — ^A  child  must  be  completely  bom 
before  it  can  be  the  subject  of  an  indictment  for  either  murder 
or  manslaughter.  If  a  child  has  had  a  separate  existence,  and 
during  such  separate  existence  has  been  neglected  by  its  mother, 
and  has  died  in  consequence  of  such  neglect,  its  mother  is  guilty 
of  manslaughter.  But  such  neglect  must  be  subsequent  to  the 
birth,  and  I  doubt  if  the  ruling  of  Brett,  J.,  cited  to  me  by 
counsel  for  the  prosecution,  is  good  law  in  so  far  as  it  lays  down 
that  failure  on  the  part  of  a  woman  to  make  proper  provision  for 
her  expected  confinement,  resulting  in  the  complete  birth  and 
subsequent  death  of  a  child,  amounts  to  manslaughter.  To 
support  such  a  verdict  there  must  be  soime  evidence  of  neglect 
after  the  child  has  been  completely  born,  and  if  you  believe  that 
tHe  prisoner  was  in  an  unconscious  state  for  some  time  after  her 
delivery,  you  will  hesitate  before  imputing  such  neglect  to  her. 

The  jury  returned  a  verdict  of  Not  Gruilty. 

Solicitors  for  the  prosecution.  Corner  and  Co.,  Hereford. 

Note, — The  direotion  to  the  jury  of  Brett,  J.  in  B.  y.  Handley  ib  not  correctly 
oited  in  Arohbold  {ubi  eup.) ;  reference  to  the  report  iUelf  (18  Cos,  at  p.  81)  shows 
that  the  direotion  was  as  follows:  "Bat  supposing  that  the  prisoner  had  not 
made  np  her  mind  that  the  child  should  die,  yet  had  determined  that  none  bnt 
herself  should  be  present  at  its  birth,  without  intending  final  concealment,  but  only 
for  the  purpose  of  hiding  her  shame  for  a  time,  and  had  to  that  intent  delivered 
herself,  die  would  in  the  eye  of  the  law  have  invested  herself  with  a  responsibility 
from  the  moment  of  birth — ^viz.,  that  of  the  care  and  charge  of  a  helpless  creature ; 
and  if,  after  having  assumed  such  a  care  and  charge,  she  allowed  the  child  subse- 
quently to  die  from  her  wicked  negligence,  that  would  make  her  guilty  of  man- 
slang'hter  ...  if  they  (the  jury)  were  satisfied  that  the  mother,  having  made 
np  hin  mind  to  be  alone  at  the  birth,  caused  its  death  by  wicked  negligence  after  its 
birth,  they  would  return  a  verdict  of  guilty." 


T  T  ? 
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KING'S  BENCH  DIVISION. 

Tuesday,  July  12,  1904. 

(Before  Lord  Alverstonb,  O.J.,  Kennedy,  and  Phillimobe,  JJ.) 

King  (app.)  v.  Spencer  (resp.).  (a) 

Weights  and  measures — Scale — Fraudulent  use  of  scale — Groods 
weighed  with  paper  wrapper  included — Scale  just — Evidence 
of  custom  in  trade  to  weigh  goods  with  wrapper — AdmissMlity 
of— Weights  and  Measures^ Act,  1878  (41  ^42  Vict.  c.  49), 
s.  26. 

A  person  went  into  a  grocer's  shop  and  asked  for  4oz.  of  tea.  The 
grocer's  assistant,  acting  under  the  instructions  of  the  grocsr, 
put  some  tea  into  a  paper  wrapper  and  weighed  both  tea  and 
wrapper  together  in  the  presence  of  the  purchaser,  and  then 
delivered  it  to  him.  The  tea  thus  supplied  was  less  than  the 
4f0z.  asked  for  by  the  weight  of  the  paper  which  was  included  in 
the  4iOz.  The  scales  were  just  and  ac/iurate,  and  gave  the  gross 
weight  of  the  tea  and  paper  correctly. 

Upon  an  information  under  sect.  26  of  the  Weights  and  Measures 
Act,  1878,  against  the  grocer  for  being  a  party  to  wilfully 
committing  a  fraud  in  using  the  scale  by  adding  the  paper 
wrapper  to  the  goods  pan  when  weighing  the  tea,  the  justices 
refused  to  receive  evidence  tendered  to  show  that  it  was  the 
custom  or  usage  for  grocers  to  weigh  tea  in  the  paper  wrapper 
in  which  it  was  sold,  and  convicted  : 

Held,  that  the  mere  fa^.t  of  weighing  the  tea  with  the  wrapper 
included  would  not  necessarily  constitute  the  offence  under  sect. 
26  of  wilfully  committing  a  fraud  in  the  use  of  the  scales  if  the 
purchaser  knew  that  the  weight  of  the  wrapper  was  included  in 
the  weight  J  and  that,  having  regard  to  the  fact  that  the 
weighing  was  dinie  in  the  presence  of  the  purchaser,  before  the 
conviction  could  be  sustained  the  case  required  further  consider^ 
ation  as  to  whether  what  was  done  amounted  to  a  unlfully 
fraudulent  use  of  the  scales. 

Held,  further,  that  evidence  of  the  alleged  custom  ought  to  have 
been  admitted,  as  having  a  bearing  on  the  question  whether 
there  had  been  a  wilful  commission  of  a  fraud  within  the 
meaning  of  the  section. 

CASE   stated   by  justices   of   the   peace   for   the  county  of 
Lancaster  sitting  at  Liverpool. 

(a)  Beporied  by  W.  W.  Orb,  Esq.,  Bamster-at-Law, 
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At  a  court   of  summarj  jurisdiction   held    at    the    County       Kiyo 
Sessions-house,    Islington,  Liverpool,  an  information  was  pre-  *• 

f erred  by  Edward  Spencer  (the  respondent)  against  John  King        

(the  appellant),  under  sect.  26  of  the  Weights  and  Measures        1904. 
Act,  1878  (41  &  42  Vict.  c.  49),  charging  that  he  (the  appellant)         — - 
on  the  3rd  day  of  March,  1904,  at  the  township  of  Litherland,  j^3^,7c1, 
in  the  county  of  Lancaster,  was  unlawfully  and  wilfully  a  party  1878— Um  of 
to  the  commission  of  a  fraud  in  using  a  certain  scale  by  adding   i^*  seai^— 
paper  to  the  goods  pan  when  weighing  tea,  contrary  to  the  ^jo^j^dwUh 
form  of  the  statute  in  such  case  made  and  provided.  paper  wrapper 

This  information  was  heard  and  determined  by  the  justices  on    —Fraudr- 
the    22nd    day   of  March,    1904,   and  upon  such   hearing  the   ^^^^'''^ 
appellant  was  duly  convicted  by  the  justices  of  the  offence,  and  AdmiseibiUty 
they  adjudged  him  to  pay  a  fine  of  10«.  and  ds.  costs.  —41  #  42 

The  facts  proved  or  admitted  were  as  follows  : —  ^^^^'or  *^' 

The  appellant  was  a  grocer  carrying  on  bnsiness  at  Litherland,       '•  ^'- 
in  the  county  of  Lancaster,  and  the  respondent  was  an  inspector 
of  weights  and  measures  for  that  county. 

On  the  8rd  day  of  March,  1904,  one  Hopkins  went  to  the 
appellant^s  shop  to  purchase,  amongst  other  things,  for  and  on 
behalf  of  the  respondent  4oz.  of  tea. 

Hopkins  asked  for  4oz.  of  tea^  and  one  of  the  appellant's 
assistants,  who  was  serving  in  the  shop,  thereupon  put  some  tea 
into  a  paper  wrapper  and  weighed  the  tea  and  the  paper 
wrapper  together  in  the  presence  of  Hopkins,  and  then  handed 
it  to  him  with  the  other  articles  which  Hopkins  purchased. 

The  gross  weight — that  is  to  say,  the  weight  of  the  tea  and 
the  paper  wrapper  in  which  it  was  weighed — was  4oz.  20grs., 
and  the  net  weight — that  is  to  say,  the  weight  of  the  tea 
without  the  paper  wrapper,  was  Sdrs.  less  than  4oz.  The 
difference  between  the  gross  weight  and  the  net  weight  was  the 
weight  of  the  paper  wrapper,  which  weighed  Sdrs.  20grs. 

The  scales  in  which  the  tea  was  weighed  in  the  paper  in  the 
presence  of  the  purchaser,  as  herinbefore  stated,  were  perfectly 
just  and  accurate,  and  gave  the  gross  weight  of  the  tea  and 
paper  wrapper  correctly.  When  the  purchaser  asked  for  4oz.  of 
tea  he  stated  that  he  expected  to  be  served  with  4oz.  of  tea  net 
weight,  and  not  4oz.  20grs.  gross  weight  of  tea  and  paper,  and 
there  was  no  evidence  to  show  that  he  knew  of  the  existence  of 
any  trade  custom — namely,  that  he  must  expect  that  the  weight 
of  the  paper  would  be  included  in  the  weight  of  the  tea  served 
in  accordance  with  his  order. 

The  appellant  stated  that  it  was  the  custom  or  usage  in  the 
grocery  trade  to  weigh  tea  in  the  paper  wrapper  in  which  it  was 
delivered  to  a  purchaser,  and  there  was  no  intention  on  his  part, 
or  on  the  part  of  his  assistant,  who  sold  the  tea  to  Hopkins,  to 
defraud  the  purchaser. 

Evidence  was  tendered  on  behalf  of  the  appellant  to  prove 
that  it  was  the  custom  or  usage  in  the  trade  for  grocers  to 
weigh  tea  in  the  paper  wrapper  in  which  it  was  sold,  and  that 
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King       the  paper  used  by  the  appellant  was  suitable  and  proper  paper 
*•  for  that  purpose. 

The  justices  declined  to  allow  any  such  evidence  to  be  given, 

1904.        holding  that  the  respondent  had  not  obtained  or  been  served 

.— •        with  4oz.  of  tea,  which  he  had  asked  for,  the  net  weight  of  the 

ifcosurM^ct  *®*  which  was  served  to  him  being  3drs.  short  of  4oz. 

isis—Uae  of      It  was  admitted  by  the  appeliaDt  that  when  his  tea  was  sold 

ju8i  scale—    in  packets  previouslv  made  up  and  the  packets  were  marked 

'wei^l^v>uh  "  ^®*^"   "  °®^   weight   without  the  paper/'  the  weight  of  the 

paper  wrapper  paper  was  not  included^  but  that  when  it  was  weighed  in  one  of 

—Fraud—    his  shops  on  a  purchaser's  demand  he  had  instructed  his  assist- 

Evidmce  of  g^^^^g  ^j^g^^  ^j^^  weight  of  such  paper  was  to  be  included  as  a 

AdmiseibiUty  portion  of  the  purchase  or  weight. 
--41 4*  42  It  was  contended  on  behalf  of  the  appellant  that  weighing  tea 
^***-|*  ^*»  in  the  paper  wrapper  in  which  it  was  sold  and  delivered,  the 
scales  being  just  and  accurate  and  tHe  gross  weight — ^that  is  to 
say,  the  weight  of  the  tea  and  the  paper  wrapper — being 
correct,  did  not  constitate  an  offence  under  sect.  26  of  the 
Weights  and  Measures  Act,  1878,  and  that  that  section  was  not 
applicable  to  the  facts  of  the  case ;  that  there  was  no  evidence 
at  all  of  any  fraud  wilfully  committed  in  using  the  scales ;  that 
evidence  was  admissible  to  prove  that  there  was  a  custom  or 
usage  in  the  trade  to  weigh  tea  in  the  paper  wrapper  in  which 
it  was  sold,  and  that  the  paper  used  was  suitable  and  proper  for 
that  purpose. 

It  was  contended  on  behalf  of  the  respondent  that  weighing 
the  tea  in  tHe  paper  wrapper  in  wHicH  it  was  sold  in  itself 
constituted  an  offence  under  sect.  26  of  the  Weights  and 
Measures  Act,  1878,  and  that  whether  there  was  any  custom  or 
usage  in  the  trade  or  not  to  weigh  tea  in  the  paper  wrapper  in 
which  it  was  sold  was  immaterial,  and  that  such  evidence  was 
not  admissible. 

The  justices  were  of  opinion  that  evidence  of  a  custom  or 
trade  usage  to  weigh  tea  in  the  paper  wrapper  was  inadmissible, 
and  under  any  circumstances  it  was  irrelevant  and  immaterial, 
and  they  therefore  declined  to  receive  any  such  evidence.  They 
held  that  weighing  the  tea  in  the  paper  wrapper,  notwith- 
standing that  the  weight  of  the  whole  or  gross  weight  was 
correct,  and  such  weighing  was  done  in  the  presence  of  the 
purchaser,  and  that  it  was  claimed  to  be  customary  in 
the  grocery  trade,  and  without  any  intention  to  defraud 
the  purchaser,  constituted  a  fraud  wilfully  committed  in 
using  the  scales,  and  they  therefore  convicted  the  appellant  of 
being  a  party  to  such  fraud  under  sect.  26  of  the  Weights  and 
Measures  Act,  1878. 

The  questions  for  the  opinion  of  the  Court  were :  (1)  Whether 
the  justices  were  right  in  refusing  to  admit  the  evidence  to 
prove  that  it  was  a  custom  or  usage  in  the  trade  to  weigh  tea 
in  the  paper  wrapper  in  which  it  was  sold,  and  that  the  paper 
used  was  suitable  and  proper  for  the  purpose.     (2)  Whether 


CKlMt(fAL   LAW   CASBS.  695 

npon  the  facts  stated  the  justices  were  right  in  law  in  convicting       Kino 
the  appellant  of  the  offence  charged.  g    ^' 

If  the  Court  should  answer  both  questions  in  the  affirmative,        

the  conviction  was  to  stand ;  if  the  Court  should  answer  either        1904. 
of  the  questions  in  the  necrative,  then  the  conviction  was  to  be  „  ."77~    ^ 

T_  'A .  e>  ^  Weights  and 

quashed.  Measures  Act, 

The  Weights  and  Measures  Act,  1878  (41  &  42  Vict.  c.  49),  just  scale— 
provides :  Goods 

Sect.  25.  Every  person  who  uses  or  has  in  hiB  poBsesBion  for  nse  for  trade  any  paper  wravper 

weight,  meaanre,  scale,  balance,  steelyard,  or  weighing  machine  which  is  false  or     Fraud—- 

unjust,  shall  be  liable  to  a  fine  not  exceeding  five  poonds,  or  in  the  case  of  a  second    Evidence  of 

offence  ten  pounds,  and  any  contract,  bai^g^ain,  sale,  or  dealing  made  by  the  same      custom 

shaU  be  void,  and  the  weight,  measure,  scale,  balance,  or  steelyard  shall  be  liable  to  j^dYnissibilitv 
be  forfeited.  41  4-42 

Sect.  26.  Where  any  frand  is  ?nlfal]y  committed  in  the  using  of  any  weight,     y^^  J  ^q 
measure,  scale,  balance,  steelyard,  or  weighing  machine,  the  person  committing  snoh         8.26,     * 
frand,  and  every  person  party  to  the  frand,  shall  be  liable  to  a  fine  not  exceeding 
five  ixrands,  or  in  the  case  of  a  second  offence  ten  pounds,  and  the  weight,  measure, 
scale,  balance,  or  steelyard  shaU  be  liable  to  be  forfeited. 

Sect.  27.  A  person  shall  not  wilfully  or  knowingly  make  or  sell,  or  cause  to  be 
made  or  sold,  any  false  or  unjust  weight,  measure,  scale,  balance,  steelyard,  or 
weighing  machine.  Every  person  who  acts  in  contravention  of  this  section  shall  be 
liable  to  a  fine  not  exceeding  ten  pounds,  or  in  the  case  of  a  second  offence  fifty 
pounds. 

Avory,  K.C.  {H.  D.  Bonsey  with  him)  for  the  appellant. — The 
justices  were  wrong  in  convicting  the  appellant  under  the 
section.  The  question,  which  is  a  new  one,  is  whether  an 
offence  has  been  committed  under  sect.  26  of  the  Act — that  is, 
whether  there  has  been  a  wilful  fraud  in  the  use  of  the  scale. 
Questions  as  to  the  weighing  of  paper  with  the  goods  sold  have 
generally  arisen  under  the  Merchandise  Marks  Act.  Sects.  25 
and  26  of  this  Act  must  be  read  together.  Sect.  25  makes  it 
an  offence  to  use  or  to  have  in  one's  possession  for  use  a  false 
or  unjust  scale  or  balance ;  that  is,  it  deals  with  the  case  where 
the  scale  or  the  balance  itself  is  false  or  unjust.  In  addition 
to  providing  for  that  case,  the  Legislature  thought  it  necessary 
to  provide  for  the  case  where — the  scale  itself  being  correct — 
the  person  commits  some  fraud  in  the  use  of  it.  That  is  what  is 
provided  against  in  sect.  26 — namely,  a  fraudulent  use  of  or 
a  fraudulent  tampering  with  a  scale  which  is  in  itself  a  correct 
scale;  and  sect.  26  is  a  corollary  to  sect.  25.  There  was  no 
fraudulent  intention  in  this  case.  In  order  that  the  appellant 
might  comply  with  the  Merchandise  Marks  Act,  he  labelled  the 
packets  that  were  made  up  with  a  label  showing  that  the  paper 
was  not  included,  and  the  paper  was  not  included  in  such  cases. 
But  when  he  sold  the  tea  in  presence  of  the  customer,  then  he 
sold  it  in  accordance  with  the  custom,  that  is,  with  the  paper ; 
and  in  such  case  Harris  v.  Allwood  (57  J.  P.  7)  is  an  authority 
to  show  that  he  cannot  be  committed  of  a  fraud  under  sect.  26. 
Sect.  26  has  no  application  in  a  case  like  the  present  \  it  was 
only  intended  to  apply  to  and  only  contemplates  a  wilful  fraud 
in  the  use  of  a  scale — that  is,  where,  although  the  scale  may  be 
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Kiyo       a  good  scale^  some  contrivance  is  used  to  bring  about  a  frandn- 
„    ^'  lent  result,  and  the  provision  at  the  end  of  sect.   26  that  the 

*     scale  shall  be  forfeited  would  seem  to  imply  that  under  that 

1904.        section  the  scale  itself  may  be  wrong.     Neither  under  this  Act 
."77"        nor  any  other  Act  is  it  an  offence  to  give  short  weight,  though 
MMuureg^Act  'P^^^^V^  it  may  be  a  fraud  at  common  law.     [Lord  Alverstone, 
1878— u»e  of  C.J. — The  ordinary  purchaser  would  a?k  for  and  expect  to  get 
jtut  scale—    go  much  tea,  and  not  so  much  tea  and  paper ;  why  is  it  not 
weighed  noith  ^°j"st  if  the  Seller  puts  the  paper  on  the  top  of  the  tea  ?]    That  is 
paper vn-apper  precisely  what  the  court  intended  to  guard  against  in  Lane  v. 
-Fraud-    Rendall  (81  L.  T.  Rep.  445;  (1899)  2  Q.  B.  673)   and  other 
nutom—     cases.     In  that  case  the  paper  was  put  underneath  the  scoop 
AdmxaaibiUty  ^^^  Concealed  from  the  purchaser,  and  presumably  concealed 
—41  ^  4S     for  the  purpose  of  fraud.     In  this  case,  quite  apart  from  the 
y^^'^'^^i    question  of  custom,  the  fact  that  the  weighing  was  done  in  the 
presence  of  the  customer,  who  was  able  to  see  the  paper  being 
weighed  with  the  tea,  was  quite  enough  to  negative  the  supposi- 
tion that  he  intended  to  defraud  the  customer.     Upon  these 
facts,  quite  apart  from  custom,  it  is  impossible  to  say  that  there 
was  a  wilful  fraud  in  the  use  of  the  machine  within  the  meaning 
of  sect.  26. 

Oordon  Hewart  for  the  respondent. — The  justices  were  right 
both  in  convicting  the  appellant  of  a  fraudulent  use  of  the  scales 
and  in  refusing  to  admit  evidence  of  the  custom.  The  facts  in 
this  case  are  all  important ;  it  is  admitted  that  the  purchaser 
asked  for  4oz.  of  tea  and  paid  for  it,  and  that  he  expected  to  be 
served  with  that  quantity  and  not  4oz.  less  the  weight  of  the 
paper ;  and  the  case  finds  that  there  was  no  evidence  to  show 
that  he  knew  of  any  such  custom  as  was  alleged.  Moreover,  it 
cannot  be  said  that  this  was  done  inadvertently  by  the  appellant, 
as  he  told  his  assistants  so  to  weigh  the  tea.  Under  these 
circumstances  what  was  done  amounted  to  a  fraud  in  the  use  of 
the  scales,  and  if  to  a  fraud,  then  it  comes  within  sect.  26. 
Sects.  25,  26,  and  27  ought  to  be  read  together.  Sect.  25  deals 
with  the  case  of  a  person  using  a  false  scale,  and  sect.  27  deals 
with  the  making  or  selling  a  false  scale.  Then  sect.  26  comes 
in  between  these  two  sections  and  deals  with  the  fraudulent  use 
of  a  scale,  and  hits  the  person  whose  scale  may  be  just,  but  wbo 
uses  it  unjustly.  It  is  true  that  in  Harris  v.  Allwood  \ubi  8up.)j 
where  the  paper  was  weighed  in  with  the  article  purchased  and 
as  part  of  that  article,  there  was  held  to  be  no  fraud  under  sect. 
26;  but  in  that  case  there  is  the  distinct  statement  that  the 
purchaser  was  aware  that  it  was  the  practice  of  grocers  to  weigh 
the  paper  with  the  article  purchased,  and  that  no  protest  was 
made  by  him  on  the  occasion  of  the  purchase.  Therefore,  all 
that  Harris  v.  Allwood  [uhi  sup.)  decides  is  that  if  the  customer 
knows  of  the  custom,  then  it  cannot  be  said  that  he  is  defrauded; 
but  it  is  otherwise  if,  as  in  the  present  case,  he  does  not  know 
the  custom.  In  Lane  v.  Rendall  {vhi  sup.),  where  the  paper 
was  put  underneath  the  scoop  in  which  the  tea  was  placed,  it 
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was  held  that  the  machine  was  ^'  false  or  unjust  *^  within  sect.       King 
25,  and  the  seller  was  convicted.     So,  in  Lo^idon  County  Oouncil  ^' 

V.  Payne  (89  L.  T.  Rep.  632 ;  (1904)  1  K.  B.  194)  under  similar     »'^*' 
circumstances  the  seller  was  convicted  under  sect.  25  of  using  a        1904. 
false  scale.     [Lord  Alvbbstone,  C.J. — What  we  have  to  con-       .— " 
sider   is   whether  there  is  evidence  of  fraud  when  the  seller  jf^^^^' ^^^ 
openly  and  in  the  presence  of  the  purchaser  weighs  the  tea  with  iS7S— Use  of 
the  paper  on  it.]     It  would  be  a  ridiculous  result  if  a  person  juatBeaU— 
were  held  liable  under  sect.  25  if  he  puts  the  paper  underneath  ^^«;^^wi«fc 
the   scoop,  as  in  Lane  v.  Rendall   {ubi  sup.)   and  in  London  paper  wmpper 
County  Council  v.  Payne   {ubi  sup.),   and  yet  were  held  not    —Fraud- 
liable  under  sect.  26  if  he  puts  the  paper  on  the  top  of  the   ^^"^ 
scoop^  the  paper  in  each  case  being  weighed  in   with  the  goods  Admiinhility 
sold ;  and,  there  can  be  no  standard  weight  and  no  criterion  as    —41  4*  42 
to  the  weight  of  the  paper  that  may  be  allowed.     Further,  as  to    ^***'o6^^' 
the  alleged  custom,  it  there  were  such  a  custom  it  would  be  a 
custom  to  sell  for  a  pound  of  tea  something  which  is  less  than  a 
pound  of  tea.     Such  an  alleged  custom  cannot  be  allowed  to 
override  the  express  words  of  the  statute.     In  Lane  v.  Rendall 
(81  L.  T.  Rep.  445;  (1889)  2  Q.  B.,  at  p.  677),  Ridley,  J.  said  : 
^'I  entirely  disagree  as  to  the  existence  of  any  such  custom.     If 
a  person  buys  a  pound  of  tea  he  is  entitled  to  have  a  pound  of 
tea,  not  a  pound  of  tea  and  paper.     But  even  if  tea  dealers  are 
in  the  habit  of  including  the  weight  of  the  bag  in  the  weight 
sold,  and  people  sometimes  acquisce  in  the  practice  for  the  sake 
of  convenience,  that  could  not  justify  the  use  of  this  weighing- 
machine  as  the  respondent  used  it.''     Evidence  of  such  a  usage 
is  not  admissible :  (Meyer  v.  Dresser,  L.  T.  Rep.  612;  16  C.  B. 
N.  S.  646). 

Avory,  K.C.  in  reply. 

Lord  Alveestonb,  C.J. — I  think  this  case  must  go  back  to 
the  magistrates  for  further  consideration.  There  are  two  points 
which  require  to  be  further  considered.  The  summons  was 
under  sect.  26  only,  and  was  not  in  respect  of  any  other  offence, 
either  at  common  law  or  under  statute.  It  was  for  wilfully 
committing  a  fraud  in  the  using  of  a  scale  or  balance.  Now,  the 
only  facts  before  us  are  that  the  person  asked  for  4oz.  of  tea, 
and  saw  weighed  before  him  a  bag  with  tea  in  it^  which  turned 
oat  to  be  less  than  the  4oz.  of  tea  when  delivered  to  him.  I  do 
not  wish  to  go  so  far  as  to  say  that  there  can  be  no  offence 
because  what  is  done  is  done  before  the  eyes  or  in  the  presence 
of  the  purchaser.  It  seems  to  me  that  that  might  depend  upon 
how  the  scale  was  used,  and  if  the  scale  was  used  so  as  to  make 
the  purchaser  believe  that  the  tea  and  nothing  but  the  tea  was 
being  weighed,  whereas  in  fact  the  tea  and  paper  were  being 
weighed,  there  might  be  an  offence  under  that  section.  I  do 
not  think  it  is  necessary  that  the  scale  should  be  actually  an 
nnjast  scale,  so  that  it  will  not  weigh  fairly,  in  order  to 
constitnte  an  offence  under  this  section,  because  I  think  that 
the  section  means  a  fraud  committed  in  the  using  of  any  scale, 
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Kino        which  may  be  a  perfectly  proper  scale.     I  do  not  think^  as  at 
^'  present  advised^  that  it  would  be  enough  to  constitute  an  offence 

'     under  this  section,  if  the  purchaser  knew  that  the  weight  of 

1904.        4oz.  was  put  in  the  one  scale  and  tea  and  paper  into  another. 

."77"         I   think  that  that  would  not  be  suflBcient  evidence  of  fraud, 

MMuLres^Aet  because,  whether  the  purchaser  is  an  ordinary  purchaser  or  an 

1878— Use  of  inspector,  the  transaction  would  be  only  a  transaction  before  his 

ju8t  scale—   eyes,  and  there  would  be  no  evidence  of  fraud.     I  wish  to  say 

weighed  with  ^P^^  ^^^^  P^^t  of  the  case  that  I  do  not  think  that  the  fact  that 

paper  wrapper  the  purchaser  is  an  inspector  makes  any  difference.     The  point 

—Frauds—    ig  what  an  ordinary  purchaser  would  have  judged  from  what  was 

^^Jl^*^*^  going  on  under  his  eyes.     Therefore,  upon  that  part  of  the  case 

Admianhility  1  think  it  requires  further  consideration  as  to  whether  what  was 

—41  ^  42    done  amounted  to  a  wilfully  fraudulent  use  of  the  scale.     Upon 

y*^^'^-^^*    the  other  part  of  the  case,  I  cannot  see  why  the  evidence  of 

custom  should  not  have  been  admitted.     I  can  quite  understand 

that  if  the  demand  of  the  purchaser  had  been,  ^'  I  want  to  have 

4oz.    of  tea,   net  weight,^^  then  a   question  might  arise  as  to 

whether  any  evidence  of  custom  is  admissible  at  all.     The  seller 

is  then  asked  for  net  weight ;  but  if  a  purchaser  asks  for  ^'  4oz. 

of  tea,''  and  in  a  sale  over  the  counter,  the  weights  and  scales 

being  right,  there  is  a  custom  recognised  by  all  purchasers — so 

universally  known  as  to  be  taken  to  be  known  to  all  customers 

— that  the  tea  is  weighed  in  a  bag  which  is  included  in  the 

weight,  it  might,  to  my  mind,  have  a  very  material  bearing  on 

the  question  of  whether  there  has  been  a  wilful  commission  of  a 

fraud.     I  do  not  for  a  moment  mean  to  say  that  a  person  may 

be  justified  in   insisting   on   delivering  paper  and  tea  if  the 

purchaser  has  asked  for  net  weight  of  tea ;  but  where  he  has 

simply  asked  for  4oz.  of  tea,  and  the  seller,  before  his  eyes,  has 

weighed  the  tea  and  the  paper,  and  it  is  not  suggested  that 

there  is  any  other  improper  use  of  the  scales,  I  think  the  custom 

as  to  the  way  tea  is  weighed  may  be  material.     In  any  event  I 

think  that  the  case  must  go  back  for  those  two  points  to  be 

considered  before  this  conviction  can  be  properly  afBrmed. 

Kennedy,  J. — I  am  of  the  same  opinion,  and  I  have  only  a 
few  words  to  add.  It  seems  to  me  that  it  may  be  very  difficult 
to  make  out  the  existence  of  any  custom  to  which  a  magistrate 
would  properly  attach  any  value,  because  we  have  this  curious 
state  of  things  in  this  case,  that  where  the  tea  is  sold  in  packets 
already  made  up,  apparently  no  such  custom  prevails.  If  the 
buyer  is  lucky  enough  to  buy  a  packet  already  made  up,  he  gets 
one  on  which  it  is  said:  "This  is  tea  net  weight,  without 
paper " ;  in  other  words,  he  would  really  get  4oz.  of  tea.  But 
if  the  packet  is  not  at  hand  and  the  tea  is  weighed  out  across 
the  counter,  then  the  custom  which  is  apparently  sought  to  be 
set  up  is  that  if  the  tea  is  weighed  at  the  time  of  being  sold  the 
buyer  gets  4oz.  of  tea  plus  paper.  At  any  rate,  for  what  it  is 
worth,  I  agree  that  the  evidence  should  not  be  excluded  for  this 
reason,  that  if  it  is  a  worthless  custom,  still  it  appears  to  me 
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possible  and  jast  that  in  considering  a  question  of  wilful  frand^        Kino 
a  practice  which   the   seller,    wrongly   perhaps,   thinks  to  be     g     ^' 

binding  upon   the  buyer  by  custom,  may  nevertheless,  if  its        

existence  in   his   mind  is   proved,   go   some  way   to  negative        1904. 
fraudulent  intent  on  his  part.     For  that  purpose  I  think  the  ^  .T7"     , 
magistrates   ought  to  have  heard  the  evidence  as  to  custom.  Meagwres  Ad, 
With  regard  to  the  other  point  I  wish  to  guard  myself,  as  my  1878— Uw  of 
Lord  has  done,  from  expressing  any  opinion  that  if  the  seller  ^^**^f*~" 
either  said  or  did  anything  equivalent  to  saying:  *^I  weighed  yj^ji^dwith 
tea,  4oz.,''  it  would  not  be  a  fraudulent  use  of  the  scale  if,  as  it  paper  wrappw 
were,  he  appealed  either  by  word  or  gesture,  or  by  necessary    irfj^^**^ 
inference,  to  the  instrument  he  was  using  as  one  that  he  had     customr-^ 
been  using  to  give  a  fair  weight — the  real  weight — of  the  article  Adfni$$%b%lity 
asked  for,  whereas  in  fact  he  had  only  given  the  weight  of  the    —41  4"  ^ 
article  less  the  weight  of  the  paper.  ^*f  26    ' 

Phillimobe,  J. — I  entirely  concur. 

Appeal  allowed.     Case  remitted  to  the  justices  for  further 
consideration,  (a) 

Solicitors  for  the  appellant,  Neve,  Beck,  and  Kirby,  for  /.   W. 
Wall,  Bootle. 

Solicitors  for  the  respondent,  Snow,  Fox,  and  Higginson,  for 
W.  H,  Wilson,  Preston. 


KING^S  BENCH  DIVISION. 
Thursday,  July  14,  1904. 

(Before  Lord  Alvebstons,  C.J.,  Kennedt,  and  Phillimobe, 

JJ.) 

Rex   (on  the   prosecution   of  the   Board  of  Trade)    (app.)    v. 

GoLDBBBQ  (resp.).  [h) 

Merchant  Shipping  Act,  1894  —  Summary  proceedings  for 
off&nces  under — Trial  by  jwry — Defendant's  right  to  elect — 
Application  of  Summary  Jurisdiction  Act,  1879 — Going  on 
hoard  ship  at  end  of  voyage  without  authority — Liability   to 

(a)  The  oaae  on  being  remitted  oame  before  the  jnstioee  for  further  heAring  on 
tbe  16th  day  of  Angnst,  Trhen  they  decided  not  to  oonyiot,  on  the  gronnd  that  there 
was  Bome  eTidenoe  of  a  mage  or  practice  requiring  payment  by  the  onstomer  for  tbe 
groaa  weight  of  tea  and  paper ;  that  anch  practice  was  known  to  and  relied  upon  by 
the  aeller,  and  that  therefore  what  was  done  did  not  oonatitate  a  wilf nUy  f randnlent 
use  of  tiie  scales  within  the  meaning  of  sect.  26. 

(b)  Beported  by  W.  W.  Obb,  Esq.,  Barrister-at-Law. 


1904. 
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$ix  moiiihtf  imprisonment — Offence  to  be  "prosecuted  sum- 
numly''— 42  ^  43  Viet.  c.  49,  s.  11 ;  hi  &  58  Vict.  c.  60, 
88.  218,  680, 8vb'8.  1  (6). 

The  pravudon  in  sect.  680,  sub-sect.  1  (h),  of  the  Merchant  Ship- 

Merchant  pmg  Act,  1894,  that  an  offence  under  the  Art  made  punishable 

Shipping  Act,  with  imprisonment  for  a  term  not  exceeding  six  months,  or  by  a 

Summnry  P^  ^'^^  exceeding   lOOZ.,    "shall  be  prosecuted   9tummarily  in 

proc*ed4ng§  nutmier  provided  by  the  Summary  Jurisdiction  Acts,'*  does  not 

for&ff&nesM  exclude  the  application  of  sect.  11  of  the  Summary  Jurisdiction 

^'"^j^I^  ^^^9  1879,  to  offenct'S  under  the  first  mentioned  Act.     A  person 

Bight  of  cha/rged  wnder  sect.  218  of  the  Merchant  Shippivg  Act,  1894, 

d$f0ndami  to  with  unlawfully  going  on  board  a  ship  which  has  arrived  at  the 

42  ^^4aViet  ^^  ^  ^^^  ^'<^^?^>  whereby  he  becomes  liable  under  that  section 

c.  49,  *.  17 ;  ^^  afin^  not  exceeding  20L,  or,  at  the  discretion  of  the  Court,  to 

57  4*  58  Viet.  imprisonment  not  exceeding  six  months,  has  therefore  the  right 

'^  flfio  m'  m  ^*  upon  being  charged  before  the  court  of  summary  jurisdiction,  to 

*^  claim  to  be  tried  by  a  jury. 

CASE  stated  by  tbe  stipendiary  magistrate  for  the  borough  of 
West  Ham. 

At  a  court  of  summary  jurisdiction  held  at  the  Police-court, 
Stratford,  in  the  borough  of  West  Ham,  in  the  County  of  Essex, 
and  within  the  metropolitan  police  district,  on  the  2nd  day  of 
June,  1904,  an  information  preferred  by  the  solicitor  to  and 
on  behalf  of  the  Board  of  Trade  (hereinafter  called  the  appel- 
lant) against  Abraham  Goldberg  (hereinafter  called  the  respon- 
dent) for  an  offence  against  sect.  218  of  the  Merchant  Shipping 
Act,  1894  (57  &  58  Vict.  c.  60),  was  heard  and  determined  by 
the  magistrate,  and  upon  such  hearing  the  magistrate  at  the 
request  of  the  respondent,  pursuant  to  sect.  17  of  the  Summary 
Jurisdiction  Act,  1879,  committed  the  respondent  for  trial  at 
the  adjourned  borough  sessions. 

The  facts  were  as  follows  : 

The  appellant  was  the  solicitor  to  and  on  behalf  of  the  Board 
of  Trade,  and  the  respondent  was  Abraham  Goldberg,  a  tailor, 
carrying  on  business  at  Victoria  Dock-road,  E. 

The  information  laid  by  the  appellant  charged  that  tbe 
respondent  on  the  30th  day  of  May,  1904,  in  the  borough  of 
West  Ham,  not  then  being  in  His  Majesty ^s  service,  and  not 
being  duly  authorised  by  law  for  the  purpose,  did  unlawfully  go 
on  board  the  British  ship  Acanthus,  lying  at  D.  Jetty,  Victoria 
Dock,  which  vessel  had  arrived  at  the  end  of  her  voyage,  with- 
out the  permission  of  the  master  of  the  ship,  before  the  seamen 
lawfully  left  the  ship  at  the  end  of  their  engagement  or  were 
discharged,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided :  (sect.  218  of  the  Merchant  Shipping  Act» 
1894). 

On  the  hearing  of  the  information  before  the  magistrate,  on 
the  2nd  day  of  June,  1904,  as  it  appeared  to  him  that  tbe 
respondent  was  liable,  on  summary  conviction  of  the  offence,  to 
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be  imprisoned  in  the  first  instance  for  a  term  exceeding  three  Bmx. 

months^  after  the  charge  had  been  read  to  him  and  before  the  ^* 

same  was  gone  into^  the  magistrate  addressed  the  respondent  

to  the  following  effect^  as  required  by  sect.  17  of  the  Summary  1904. 

Jurisdiction  Act,  1879:  '*Tou  are  charged  with  an  offence  in  ji-'T' 

respect   of  the  commission  of  which  you  are  entitled,  if  yon  gripping  Act, 

desire  it,  instead   of  being  dealt  with  summarily  to  be  tried  1894— 

by  a  jury.     Do  yon   desire  to  be  tried  by  a  jnry?^^   and  the  Summary 

magistrate  added  to  such  address  the  statement  suggested  by  ^^^J^^ 

the  section.  under^Trial 

The  respondent,  who  was  not  represented,  claimed  to  be  so     hyjury^ 
tried.        ^  '  f  .  ^^^^^^ 

Upon  this  connsel  for  and  on  behalf  of  the  appellant  objected       eUci— 
to  the  option  being  given  to  the  respondent,  of  being  tried  by  a  42  4*  48  Vict, 
jury.     In  support  of  his  objection  he  contended  :  First,  that  g^^^g  l^^ 
sect.  680,  sub-sect.  1  (6),  of  the  Merchant  Shipping  Act,  1894,  c.  60, »».  218] 
which  describes  the  manner  of  prosecution  of  offences  against    680  (i,  &). 
sect.  218  of  the  Act,  required  that  the  charge  mnst  be  dealt 
with  summarily,  and  that  the  magistrate  ought  therefore  to  have 
heard  the  case,  and  not  to  have  sent  it  to  the  borough  sessions; 
and  that  any  provisions  of  the  Summary  Jurisdiction  Acts  which 
give  an  option  to  the  defendant  in  certain  cases  to  claim  to  be 
tried  by  a  jury  did  not  apply  to  prosecutions  governed  by  sect. 
680,   sub-sect.    1    (6),   of  the   Merchant   Shipping   Act,    1894. 
Secondly,  that  sect.  17  of  the  Summary  Jurisdiction  Act,  1879, 
did  not  apply  to  a  charge  which  was  punishable  by  ''  a  fine,  or, 
at   the   discretion   of  the   court,   to  imprisonment  for  a  term 
exceeding  three  months,^'  such  as  a  charge  under  sect.  218  of 
the  Merchant  Shipping  Act,  1894,  which  is  punishable  with  a 
fine  not  exceeding  20Z.,  or  at  the  discretion  of  the  court  with 
imprisonment  for  any  term  not  exceeding  six  months. 

In  support  of  his  contention  he  quoted  the  cases  of  Carle  v. 
MJcington  (56  J.  P.  859)  and  Williams  v.  Wynne  (52  J.  P.  343), 
but  the  magistrate  considered  that  these  cases  were  not  in  point, 
and  did  not  support  the  appellant's  contention,  inasmuch  as  in 
Carle  v.  Elkvngton  {ubi  sup,)  it  was  simply  held  that  sect.  17 
did  not  extend  to  a  case  where  more  than  three  months' 
imprisonment  could  be  given  for  non-payment  of  a  fine,  but  only 
applied  where  the  offence  was  punishable,  as  in  this  case,  by 
imprisonment  in  the  first  instance,  and  in  Williams  v.  Wynne 
{ubi  sup.)  the  punishment  by  imprisonment  in  the  first  instance 
only  extended  to  three  months. 

The  magistrate  overruled  the  appellant's  first  objection, 
because  he  was  of  opinion  that  as  sect.  680,  sub-sect.  1  (b),  of 
the  Merchant  Shipping  Act  directed  that  the  offence  should  be 
prosecuted  summarily  in  manner  prescribed  by  the  Summary 
Jurisdiction  Acts,  such  Acts  applied  in  their  entirety  to  this 
prosecution,  and  that  sect.  17  of  the  Summary  Jurisdiction  Act, 
1879,  laid  imperatively  on  him  the  duty  of  informing  the 
respondent  of  his  right  to  a  trial  by  a  jndge  and  jury  (see  Beg. ' 
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Bsx        V.  Oockshott ;  Ex  parte  Bichaby,  62  J.  P.  325),  and  he  overruled 

^'         his  second  objection  because  he  was  of  opinion  that  such  last- 

LDBiBo.    uj^n^JQuej   section  applied  to  all  cases  in  which  he  had  the 

1904.       discretion   to   impose  in  the   first  instance   more    than    three 

"~        months*  imprisonment  for  the  offence,  and  he  therefore  ruled 

Shipping  \ct  *^^*'  ^^^  respondent  was  entitled  to  be  tried  by  a  jury. 

1894—    '      The   evidence   for   the   appellant  was    then    heard    by    the 

Summary     magistrate,  and  on  that  evidence  he  committed  the  respondent 

proceedings    |     ^^^^^  ^^  ^^    adiourned  borouirh  sessions,  and  he  bound  him 

wider— Trial  over  in  his  own  recognisances  in  201,  to  appear  at  the  sessions. 

hyjwry—         The  question  for  the  opinion  of  the  Court  was  :  Whether  upon 

d^Mda^ito  *^®  f ^^^8  stated  the  magistrate  was  right  in  determining  that 

eieei^      ^he  respondent  was  entitled  to  claim  the  right  to  be  tried  by  a 

42  ^43.r*c«.  jury  under  sect.  17  of  the  Summary  Jurisdiction  Act,  1879,  and 

*•  ^»  !•  ^T'.   in  committing  him  to  take  his  trial  at  the  adjourned  sessions  for 

c.  60, 88,  2ii,  ^^^  borough  of  West  Ham,  or  whether  he  ought  to  have  heard 

680,*  (i,b).  '  the  case  summarily  without  giving  the  respondent  the  option  to 

go  for  trial. 

If  the  Court  should  be  of  opinion  that  the  magistrate  was 
right,  then  the  committal  to  the  sessions  was  to  stand ;  but  if  he 
was  wrong  in  determining  that  the  respondent  was  entitled  to 
be  tried  by  a  jury,  and  that  the  magistrate  ought  to  have  heard 
the  case  summarily,  then  the  Court  were  to  remit  the  case  to  the 
magistrate  with  such  directions  as  they  might  think  fit  to  give, 
or  were  to  make  such  other  order  in  the  matter  as  the  Court 
might  think  fit. 

The  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60) 
provides : 

Seot.  218.  Where  a  ship  ia  about  to  aniye,  is  arriying,  or  has  atrired  at  the  end 
of  her  Toyage,  and  any  person,  not  being  in  Her  Majesty's  serrioe  or  not  being  duly 
authorised  by  law  for  the  purpose,  (a)  goes  on  board  the  ship,  without  the  per- 
mission of  the  master,  before  the  aeamen  lawfully  leave  the  ship  at  the  end  of 
their  engagement,  or  are  disoharged  (whichever  last  happens) ;  or,  (b)  being  on 
board  the  ship,  remains  there  after  being  warned  to  leave  by  the  master,  or  l^  a 
police  oiHoer,  or  by  any  officer  of  the  Board  of  Trade  or  of  the  Customs,  that  person 
shall  for  each  offence  be  liable  to  a  fine  not  exceeding  twenty  pounds,  or,  at  the 
discretion  of  the  court,  to  imprisonment  for  any  term  not  exceeding  six  months ;  and 
the  master  of  the  ship  or  any  officer  of  the  Board  of  Trade  may  take  him  into 
custody,  and  deliver  him  up  forthwith  to  a  constable  to  be  taken  before  a  court 
capable  of  taking  cognisance  of  the  offence. 

Sect.  680— (Under  the  heading  "  Prosecution  of  Offences  ")—(!)  Subject  to  any 
special  provisions  of  this  Act,  and  to  the  provisions  hereinafter  contained  with 
respect  to  Scotland — (a)  An  offence  under  this  Act  declared  to  be  a  misdemeanour 
BktJl  be  punishable  by  a  fine  or  by  imprisonment  not  exceeding  two  years,  with  or 
without  hard  labour,  but  may,  instead  of  being  prosecuted  as  a  misdemeanour,  be 
prosecuted  summarily  in  manner  provided  by  the  Summary  Jurisdiction  Acts,  and  if 
so  prosecuted,  shall  be  punishable  only  with  imprisonment  for  a  term  not  exceedng 
six  months,  with  or  without  hard  labour,  or  with  a  fine  not  exceeding  one  hundred 
pounds ;  (&)  an  offence  under  this  Act  made  punishable  with  imprisonment  for  any 
term  not  exceeding  six  months,  with  or  without  hard  Ishour,  or  by  a  fine  not  exceeding 
one  hundred  pounds,  shall  be  prosecuted  summarily  in  manner  provided  by  the 
Summary  Jurisdiction  Acts.  (2)  Any  offence  committed  or  ilne  recoverable  under  a 
by-law  made  in  pursuance  of  this  Act  may  be  prosecuted  ov  recovered  in  the  same 
manner  as  an  offence  or  fine  under  this  Act. 

9ect.  681  (1).  The  Summary  Jurisdiction  Acts  shall,  so  far  as  applicable,  iH^pI/ 
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— (a)  to  any  prooeeding  under  ihii  Aot  before  a  oonrt  of  gammary  jnrUidiotion,         Rex 
whether  oonneoted  with  an  offeaoe  ponishftble  oq  Buinmary  oonviotioii  or  not ;  and  v. 

(b)  to  the  trial  of  any  oaie  before  one  joetioe  of  the  peaoe,  where,  under  this  Aot,    Qoldbsro. 
saflh  a  jnetioe  may  try  the  oaae.  — 

1904 

The  Summary  Jariadiction  Act,    1879  (42  &  43  Vict.  c.  49),       '  — ' 

provides :  Merehmnt 

Seot.  17  (1).  A  peraon  when  charged  before  a  ooorb  of  tammary  jnrisdiction  with        ^894 ' 

an  offenoe,  in  respeot  of  the  oomtniasion  of  which  an  offender  is  liable  on  snmmftry  Summary 
oonyiolion  to  be  imprisoned  for  a  term  exceeding  three  months,  and  which  is  not  aa  proceedings 
assanlt,  may,  on  appearing  before  the  ooart,  and  before  the  charge  is  gone  into  bnt  y^  offenees 
not  afterwards,  claim  to  be  tried  by  a  jnry,  and  thereupon  the  oonrt  of  summary  under— Trial 

jurisdiction  shall  deal  with  the  case  in  all  respects  aa  if  the  aoonsed  were  charged      by  jury 

with  an    indiotable    ofPence  and  not  with   an    offenoe  punishable  on  summary       Righiof 
ooDTiotion,  and  the  offenoe  shall  as  respects  the  person  so  charged  be  deemed  to  be   defendant  to 

an  indiotable  offenoe,  and,  if  the  person  so  charged  is  committed  for  trial,  or  bailed        ^^^ 

to  appear  for  trial,  shall  be  prosecuted  accordingly,  and  the  expenses  of  the  prose-  42  4*  48  Vict, 
ontion  shall  be  payable  as  in  oases  of  felony.    (2)  A  court  of  summary  jurisdio-    ^49  f.  17. 
tion,  before  the  charge  is  gone  into  in  respect  (k  an  offence  to  which  this  section  57  a.  53'  y^^^ 
appUee,  for  the  purpoee  of   informing  the  defendant  of  hia  right  to  be  tried  by  ^_  ^q  ^ ,^  218* 
a  jury  in  pursuance  of  thia  section,  shall  address  him  to  the  following  effect :  "  Ton    '^q  z^*  {^\ 
are  charged  with  an  offence  in  respect  of  the  commission  of  which  you  are  entitled,  ' 

if  yon  deaire  it,  instead  of  being  dealt  with  summarily,  to  be  tried  by  a  jury; 
do  yon  deaire  to  be  tried  by  a  jury  ?  "  with  a  statement,  if  the  Cocrt  think  such 
statement  desirable  for  the  information  of  the  person  to  whom  the  question  is 
addressed,  of  the  meaning  of  being  dealt  with  summarily,  and  of  the  assizes  or 
seaaiona  (aa  the  caae  may  be)  at  which  auoh  peraon  will  be  tried  if  tried  by  a  jury. 

The  Attorney-General  (Sir  Robert  B.  Finlay,  K.C.)  {Henry 
Sutton  and  H,  Stuart  Moore  with  him)  for  the  appellant. — The 
question  is  whether  the  defendant  was  entitled  to  claim  to  be 
tried  by  a  jury,  or  whether,  as  the  Board  of  Trade  allege,  he 
was  liable  to  be  tried  summarily.  It  turns  on  sect.  680  of  the 
Merchant  Shipping  Act,  and  sub-sect.  1  (b)  is  the  important 
clause,  and  sect.  681  also  throws  some  light  on  the  matter.  The 
offence  charged  against  the  defendant  was  the  offence  under 
sect.  218  of  the  Act,  known  as  crimping.  The  right  to  a  trial 
by  jury  is  claimed  under  sect.  17  of  the  Summary  Jurisdiction 
Act,  1879.  [Lord  Alvbbstone,  C.J. — ^There  being  the  liability 
to  imprisonment  for  a  term  exceeding  three  months,  why  is  the 
defendant  not  entitled  to  be  tried  by  a  jury  ?]  Because  sect. 
680,  sab-sect.  1  (6),  says  that  the  offence  "shall  be  prosecuted 
summarily, ^^  and  in  the  "  manner  provided  by  the  Summary 
Jurisdiction  Acts.''  This  being  a  case  in  which  it  is  vital  that 
the  proceeding  and  the  trial  should  be  taken  at  once,  the  Legis- 
lature has  provided  that  the  accused  shall  be  tried  summarily 
and  at  once  in  the  way  provided  by  the  Summary  Jurisdiction 
Acts.  It  is  conceded  that  there  being  a  liability  to  imprison- 
ment for  six  months,  sect.  17  of  the  Summary  Jurisdiction  Act, 
1870,  would  apply  apart  from  the  provision  in  sect.  680  of  the 
Merchant  Shipping  Act,  which  is  substantially,  the  same  as  the 
corresponding  provision  in  sect.  518  (3)  of  the  Merchant 
Shipping  Act,  1854.  Effect  must  be  given  to  the  words  '^  shall 
be  prosecuted  summarily  " ;  and  it  is  essential  that  it  should  be 
so,  as  otherwise  if  the  ship  were  to  depart  there  would  be  a 
lailure  of  justice.     It  is  important  for  shipping  purposes  that 
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Bbx        the  matter  should  be  quick.     In  sub-sect.  1   (a)   of  sect.  680, 
••  under  which  the  accused  may  receive  imprisonment  up  to  two 

*    years,  the  word  ^^may"  is  used — ^the  offence  "may"  be  prose- 

1904.       cuted  summarily;  whereas  under  {b)  the  word  '^ shall"  is  used 
^^        — the  offence  ^^  shall "  be  prosecuted  summarily.    The  use  of  the 
Shipping^et,  ^o^d  "may"  in  the  first  clause  makes  all  the  difference,  and  the 
1894—       fact   that   in    the   second   clause — clause    (6) — the    Legislature 
Bwnmary     change  the  language  into  the  imperative  form,  and  say  that  for 
^^*^%^l    offences   under   clause   (6)   the  offence  "shall"  be  prosecuted 
uTider— Trial  Summarily,  makes  all  the  difference.     Under  that   clause   the 
hyjury—     necessities  of  the  prosecution  are  more  in  view,  and  it  would  not 
de^dantto   ^®   P^^^S   ©Afect   to   the   whole  of    the    language   and  to  the 
eieei—       difference  in  the  language  in  these  two  clauses  to  uphold  the 
42  4*  43  7ict.  magistrate's  decision.     Sect.  681   also  tends  to  show  that  the 
57^*58  F*  t  ^^*^^tion  was  to  have  the  whole  proceeding  summarily  disposed 
c.  60, 88, 218,  of*     The  Act  has  said  that  the  defendant  "  shall "  be  dealt  with 
680  (1,  h).    summarily,  but  the  magistrate  has  said  that  he  shall  be  dealt 
with  summarily  only  at  his  option ;  and  the  Act  has  said  that 
the   offence   shall   be   prosecuted    summarily.      "Prosecution^* 
means  a  great  deal  more  than  charging  a  person,  as  the  magis- 
trate has  found ;  it  includes  everything  up  to  the  final  result. 
[Lord  Alvbestone,  C.J. — If  your  contention  is  correct,  then  I 
do  not  see  the  necessity  of  having  both  clauses  (a)  and  {b).] 
There  are  cases  on  this  point  as  to  the  summary  jurisdiction,  but 
they  do  not  throw  much  light  on  the  question,  as  the  word  used 
is  "  may  "  ;  but  in  sect.  144  of  the  Factory  and  Workshop  Act, 
1901,  we  have  an  instance  of  the  word  "shall "  being  used. 

Colam  for  the  respondent. — The  decision  of  the  magistrate 
was  right.  If  a  statute  merely  prohibits  an  act,  then  the  pro- 
ceeding is  by  indictment,  and  not  by  summary  conviction,  as 
summary  conviction  is  merely  a  creature  of  statute.  There  is 
the  contrast  between  the  use  of  the  words  "  may  "  and  "  shall " 
in  clauses  (a)  and  (b),  and  whereas  under  clause  (a)  the  pro- 
ceedings may  be  begun  under  the  Summary  Jurisdiction  Acts, 
under  clause  (b)  they  must  be  begun  under  these  Acts.  To  the 
words  in  clause  (b)  :  ^^  shall  be  prosecuted  summarily  in  manner 
provided  by  the  Summary  Jurisdiction  Acts,"  the  learned 
Attorney-General  wants  to  read  in  the  words  "with  the 
exception  of  sect.  17  of  the  Summary  Jurisdiction  Act  of  1879." 
If  the  Legislature  had  meant  or  intended  that  sect.  17  should 
not  apply  in  this  case,  then  they  would  have  put  in  some  such 
words  as  "with  the  exception  of  sect.  17  of  the  Summary 
Jurisdiction  Act,  1879,"  which  they  have  not  done.  [He  was 
stopped.] 

Lord  Alvbestone,  C.J. — The  point  raised  in  this  case  is 
certainly  one  of  importance,  and  I  can  see  many  grounds  for 
supposing  that  it  is  a  very  desirable  thing  to  legislate  from  the 
point  of  view  that  at  any  rate  many  of  the  offences  under  the 
Merchant  Shipping  Act  should  be  dealt  with  in  a  summary 
manner ;  but  it  seems  to  me  that  to  effect  that  object  requires 


CRIMINAL   LAW   CA8IK8.  706 


clearer  language  than  is  used  in  this  section — sect.  680.     There        ^z 

V. 
QOLDBMRQ, 


existed  at  the  time  the  Merchant  Shipping  Act  of  1894  was  ^' 


passed,  and  had  been  existing  for  some  fifteen  years  before  that 
Act  was  passed^  the  procedure  of  the  Summary  Jurisdiction  Act        1904. 
of  1879,  which,  in  sect.  17,  gives  a  right  to  any  person  charged     j#'"TI-* 
before  a  court  of  summary  jurisdiction  with  an  offence,  for  the  shipping  Act, 
commission  of  which  he  is  liable  on  summary  conviction  to  be       1894— 
imprisoned  for  more  than  three  months,  with  certain  exceptions,     Summary 
a  right  to  demand  trial  by  jury.     Before  the  charge  is  gone  into  ^i^offtncu 
in   respect  of   an   offence   to   which  that  section  applies,  the  undsr—THal 
defendant  must  be  addressed  by  the  court  of  summary  juris-     ^i^ry-^ 
diction  for  the  purpose  of  informing  him  of  his  right  to  be  tried   oehndantto 
by  a  jury  in  pursuance  of  that  section,  and  we  have  had  to       eUct— 
decide,  in  accordance  with  previous  cases,  that  if  the  defendant  42  ^  43  Vict. 
is  not  so  addressed  by  the  court,  and  is  convicted  by  the  co»rt  57^53  y-^^j, 
of  summary  jurisdiction,  the  conviction  is  bad.    In  the  year  1894  c.  60,  m.  2181 
the  Legislature,  in  sect.  680  of  this  Act,  adopted  somewhat  new     680  (1, 6). 
language,  because  I  do  not  think  that  any  argument  can  be 
founded  upon  the  comparison  of  this  section  with  the  corre- 
sponding section — sect.    518,    sub-sect    3 — of    the    Merchant 
Shipping  Act  of  1854,  and  in  sub-sect.  1   (a)  of  sect.  680,  said 
that  an  offence  under  the  Act,  declared  to  be  a  misdemeanour, 
should   be  punishable  with   a  punishment  not  exceeding  two 
years'  imprisonment,  but  might,  instead  of  being  prosecuted  as 
a  misdemeanour,  be  prosecuted  summarily  in  manner  provided 
by  the  Summary  Jurisdiction  Acts,  in  which  case  the  punish- 
ment should  be  brought  down  to  a  term  of  imprisonment  not 
exceeding  six  months.     Then  the  section  provides  in  general 
terms  in  clause  (b)  that  an  offence  under  the  Act  punishable 
with  imprisonment  not  exceeding  six  months,  or  by  a  fine  not 
exceeding  lOOZ.,  shall  be  prosecuted  summarily  in  manner  pro- 
vided by  the  Summary  Jurisdiction  Acts;  or,  in  other  words, 
that  the  proceedings  in  such  cases  shall  be  commenced  in  the 
way  contemplated  by  those  Summary  Jurisdiction  Acts.     The 
Attorney-General  has  pressed  upon  the  Court  that  the  words 
''  proseciited  summarily  '*  mean  that  the  prisoner  or  the  person 
charged  with  the  offence  shall  be  prosecuted  summarily  to  the 
final   result,   and  shall  not  get  the  benefit  of  sect.  17  of  the 
Summary  Jurisdiction  Act,  1879,  but  that  the  prosecution  must 
go  on  to  the  end  summarily.    However  desirable  that  result  may 
be,  and  I  do  not  deny  that  it  may  be  desirable,  I  think  in  a 
matter  relating  to  a  code  of  criminal  prosecution  or  procedure, 
vrhich  is  imported  by  reference,  and  properly  so,  it  would  require 
stronger  words  than  are  used  in  sect.  680  to  deprive  a  person  of 
a  right  to  be  tried  by  a  jury,  which  he  only  has  in  case  of 
offences  where  the  punishment  exceeds  three  months'  imprison- 
ment.    I  cannot  myself  think  that  the  words  in  sect.  681  enable 
us  to  limit  or  rather  to  give  to  the  word  '^  shall ''  the  meaning 
-which  the  learned  Attorney-General  contends  for ;  but  I  think 
that  that  section  is  clearly  required  for  the  purpose  of  applying 
VOL.  XX.  a  a 
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Bix        the  Sammary  Jarisdiction  Acts  to  certain  classes  of  offences  and 
--     ^'         proceedings  and  trials  which  require  special  legislation.     In  my 

'   opinion,  therefore,  the  language  of  sub-sect.  1  (6)  of  sect.  680  is 

1904.        not  sufficient  to  prevent  sect.  17  of  the  Summary  Jurisdiction 
If    ha  t     '^^^  ^^  1879  from  applying  to  summary  prosecutions  under  that 
Shipping  Act,  sub-section.      I  bear  in   mind  the   answer    given — no    doubfc 
1894—      properly — by  the  Attorney-General  in  answer  to  a  question  pnt 
Summary     \^j  m^^  |j}ja,t  sub-sect.  (i)  was  required  in  order  to  make  these 
fbr^eneea    offences  triable  by  a  court  of  summary  jurisdiction.     Therefore 
under— Trial  I  think  that  the  words  ^^  shall  be  prosecuted  summarily  ^^  are  not 
byiury—     sufficient  to  deprive  the  prisoner  of  the  right  to  be  tried  by  a 
defendant  to  J^T*  which  the  learned  magistrate  decided  he  had  in  this  case. 
eiect-^      In  my  opinion,  therefore,  the  case  has  been  properly  dealt  with 
42  ^  43  Viet,  in  being  sent  to  be  tried  at  quarter  sessions. 
57^58  Vict       Kennedy,  J. — I  am  of  the  same  opinion, 
c.  60,  M.2i8i      Phillimobb,  J. — I  agree. 

680  (1, 5).  Appeal  dismissed. 

Solicitor  for  the  appellant.  Solicitor  to  the  Board  of  Trade. 
Solicitors  for  the  respondent,  C.  F.  Young  and  Son. 


KING'S  BENCH  DIVISION. 

Thursday,  May  5,  1904. 

(Before  Lord  Alvbestone,  O.J.,  Wills  and  Kennedy,  JJ.) 

Nobth-Eastebn  Breweries  Limited  (apps.)  v.  Gibson  (resp.).  (a) 

Merchandise  Marks  Act,  1887  (50  ^  51  Vi^t.  c.  28),  s.  2— Trade 

description — Invoice — Kilderkin. 

G.  having  ordered  one  kilderkin  of  mild  ale  received  a  cask  of  ale 
together  with  an  invoice  which  stated :  "  Bought  of  North- 
Eastern  Breweries  Limited.  Oct.  21,  1903.  Kils.  1.  Mild 
AUB.M.    Per  Brl.  4SS.—11." 

The  ca^k  held  seventeen  gallons  one  qv^rt  and  one  pint  only, 
and  it  was  found  as  a  fact  that  the  appellants  knew  that 
the  process  of  coopering  casks  had  the  effect  of  diminishing 
thevr  holding  capa^dty. 

(a)  Beported  bjr  W.  dx  B.  Hxxbxbt,  Eiq.,  Barrister-at-Law. 
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Heldf  that  the  appellants  were  rightly  convicted  of  a/pplying  a     Nobth- 
falae  trade  description  within  sect.  2  (1)  [d)  of  the  Merchandise     Baatebn 
Marks  Act,  1887.  i^^^ 

CASE  stated  onaninformation  preferred  bytlie  respondent  under      gimow 
sect.  2  of  the  Merchandise  Marks  Act,  1887  (50  &  51  Vict.        _ 
c.   28),   for  that  the  appellants  on  or  about   the   21st  day  of       19<^- 
October,  1903,  at  West  Baiuton,  in  the  county  of  Durham,  did  ^i  TwnA' 
unlawfully  apply  a  certain  false  trade  description — namely,  one    MwU  Ad^ 
kils    (meaning  thereby  kilderkin   or   cask   containing  eighteen  l887-~Trade 
gallons) — ^to  certain  goods,  to  wit,  a  cask  of  beer,  false  as  to  the  ^^^P^^^n^ 
measure  or  guage  thereof,  contrary   to  the   provisions    of  the   Qttan««y— 
Merchandise  Marks  Act,  1887.  Mwi^wre— 

The  following  facts  were  proved  or  admitted : —  ^^x^v^t 

The  appellants  carry  on  business  as  brewers  and  wine  and  ^  28  •.  2!  * 
spirit  merchants,  and  the  respondent,  Robert  Gibson,  is  a 
licensed  victualler  and  a  tenant  under  the  appellants  of  the  Lord 
Seaham  public-house  at  West  Sainton,  and  by  the  terms  of  his 
tenancy  he  is  bound  to  purchase  of  the  appellants  all  ale  and 
other  intoxicating  liquors  sold  by  him  on  his  premises. 

In  October  last  the  respondent  ordered  one  kilderkin  of  mild 
ale,  and  on  the  21st  day  of  October  last  he  received  from  the 
appellants  a  cask  of  ale  together  with  an  invoice.  This  invoice 
was  marked  A. 

The  respondent  afterwards  ascertained  that  the  cask  would 
hold  seventeen  gallons  one  quart  and  one  pint  only. 

The  invoice  marked  A.  was  as  follows  : 

Wear  Brewery,  Sunderland.  Mr.  B.  Gibson.  Sainton.  Boaght  of  North- 
Eaatem  Breweriee  Limited.  Oct.  21,  1903.  KUs.  1.  Mild  Ale  B.M.  Per  Brl. 
48«.— 11. 

The  respondent  also  proved  that  he  had  in  his  possession 
eleven  other  casks  purporting  to  be  kilderkins  of  eighteen 
gallons  each^  which  had  contained  ale  and  beer  supplied  to  him 
at  various  other  times  by  the  appellants^  and  that  seven  of  such 
casks  were  deficient  in  holding  capacity^  and  of  the  remainder 
one  held  exactly  eighteen  gallons^  and  three  slightly  more  than 
that  quantity. 

It  was  also  proved  before  us  by  the  chief  inspector  of  weights 
and  measures  under  the  County  Council  of  Durham  that  he  had 
at  the  request  of  the  respondent  measured  the  contents  of  the 
cask^  and  that  he  found  it  would  contain  seventeen  gallons  one 
quart  and  one  pint  only^  and  that  he  had  also  examined  eleven 
other  casks  belonging  to  the  appellants  which  were  in  the 
respondent's  possession  purporting  to  be  kilderkins  of  eighteen 
gallons  and  that  he  found  seven  of  such  casks  deficient  in  holding 
capacity. 

It  was  also  proved  on  behalf  of  the  appellants  that  the  process 
of  coopering  casks  which  has  to  be  carried  out  by  all  brewers 
has  the  effect  of  diminishing  the  holding  capacity  of  casks 
subjected  to  such  process;   and  also  that  it  was  usual  when 

z  z  2 
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NoBTH-     casks  containing  ale   are  sent  oat  by  tlie   appellants  to  their 

Eastibn     customers  that  an  invoice  is  made  ont  by  the  appellants'  invoice 

LiioTXD     clerk  in  triplicate^  and  that  each  snch  document  is  stamped  by 

V,  him  with  the  words, ''  Our  casks  are  vessels  to  carry  beer  not 

Gibson,      measures,  but  care  is  taken  that  they  contain  not  less  than  their 

1904.        reputed  quantities,''  and  that  one  of  such  invoices  is  handed  to 

the  customer  receiving  the  casks,  another  is   signed   by   such 

^M^^i^^^  customer  and  returned  to  the  office  of  the  appellants,  and  the 
188^— iVod«  other  is  retained  by  the  appellants  in  their  invoice  book. 
dueription—  The  triplicate  of  the  invoice  left  with  the  respondent  on  the 
invoiM^  2l8t  day  of  October  last  was  produced  by  one  Ross  Hunter,  the 
jJJJ^J,,^^  appellants'  invoice  clerk,  and  was  annexed  to  the  case  and 
KUderkinr^  marked  ^'  B.'' 

50  4*  51  Viet.      The  invoice  sent  with  the  ale  and  the  cask  in  question,  ano 
c.  28,  #.  2.     ujarked  ^^  ^|^  Qot  impressed  with  the  words  above  referred  to. 

Eoss  Hunter  also  produced  as  proof  that  invoices  were  so 
stamped  as  aforesaid  seven  other  invoices,  all  of  which  were 
impressed  or  stamped  with  the  words  above  referred  to,  and 
purported  to  be  signed  by  the  respondent,  but  the  respondent 
stated  on  oath  that  only  one  of  the  invoices  delivered  to  him 
was  stamped  with  the  words  referred  to.  The  invoice  marked  A 
was  the  only  one  produced  by  the  respondent. 

The  attention  of  the  justices  was  drawn  to  the  following  cases 
—namely :  Budd  v.  Lucas  (64  L.  T.  Rep.  292 ;  (1891)  1  Q.  B. 
408)  and  Hayley  v.  Taylor  (82  L.  T.  Rep.  803). 

The  justices  found  as  facts  :  (1)  That  a  kilderkin  is  a  cask  of 
sufficient  capacity  to  hold  eighteen  gallons.  (2)  That  the  cask 
in  question  was  of  a  capacity  to  hold  seventeen  gallons  one  quart 
and  one  pint  only.  (3)  That  the  invoice  and  the  cask  had 
been  supplied  to  the  respondent  by  the  appellants  in  the  usual 
course  of  their  business  and  with  their  knowledge.  (4)  That  the 
appellants  were  aware  that  the  process  of  coopering  casks  had 
the  effect  of  diminishing  the  holding  capacity  of  such  casks. 

They  therefore  convicted  the  appellants  of  the  offence  charged 
against  them  in  the  information. 

Sect.  2  of  the  Merchandise  Marks  Act,  1887,  is  as  follows  : 

(1)  Every  person  who  (a)  forges  any  trade  mark,  or  (&)  falsely  applies  to  goods 
any  trade  mark  or  any  mark  so  nearly  resembling  a  trade  mark  as  to  be  calculated 
to  deoeiTe,  or  (c)  makes  any  die,  block,  machine,  or  other  instrument  for  the 
purpose  of  forging  or  of  being  used  for  forging  a  trade  mark,  or  (d)  appUes  any 
false  trade  description  to  goods,  or  (b)  disposes  of  or  has  in  his  possession  any 
die,  block,  machine,  or  other  instrument  for  the  purpose  of  forging  a  trade 
mark,  or  (/)  causes  any  of  the  things  aboye  in  this  section  mentioned  to  be  done, 
shall,  subject  to  the  provisions  of  this  Act,  and  unless  he  proves  that  he  acted 
without  intent  to  defraud,  be  guilty  of  an  oifence  against  this  Act. 

Lushf  K.O.  and  Simey  for  the  appellants. — ^The  justices  have 
not  found  here  any  fraud  on  the  part  of  the  appellants,  and  there 
was  no  evidence  of  any  fraud  which  is  a  necessary  ingredient  of 
an  offence  under  sect.  2  of  the  Merchandise  Marks  Act,  1887. 
There  was  in  fact  here  no  false  trade  description  to  goods,  for 
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no  description  of  capacity  was  made  by  the  appellants^  and  the  Nobth- 
stamped  words  upon  all  the  invoices,  with  the  exception  of  this  Eastww 
one  of  the  21st  day  of  October,  clearly  shows  that  no  descrip-  lixitbd 
tion  of  capacity  was  made.  v. 

Lowenthal,  for  the  respondent,  was  not  called  up  to  argue.  Gibbon. 

Lord  Alvbhstone,  C.J. — In  these  cases  I  think  a  good  deal  too       1904. 

much  is  very  often  said  about  justices  not  having  found  fraud,        

and  things  of  that  kind.     The  scheme  of  the  Act  is  not  diflScuIt  ^^?^^* 
to  follow.     The  application  of  a  false  trade  description  must  be  is87—Tnide 
considered,  having  regard  to  whether  it  is  a  false  description,  and  de$cnption-^ 
there  is  a  protection  under  sub-sects,  (a),  (6),  and  (c),  and  the     I'^voic^— 
defences  about  reasonable  precautions  having  been  taken  and    j^l^X^ 
otherwise  acting  innocently,  and  giving  information,  and  so  on,  Kild&rhii^— 
are  only  defences  which  are  properly  raised  where  there  is  that  50  4*  51  Yict 
which  is  proved  or  taken  to  be  a  false  trade  description.     The    *'     *  *'  ^* 
main  point  Mr.  Lush  has  argued  here  is  that  under  the  circum- 
stances, either  with  or  without  the  note,  there  is  no  false  trade 
description.     I  must  point  out  that   on   the   question   of  the 
defendants  proving  that  they  acted  innocently  and  took  honest 
precautions  there  is  a  finding  which  I  think  is  conclusive  against 
the  defendants — that  is  the  fourth  finding  :  ''  That  the  appellants 
were  aware  that  the  process  of  coopering  casks  had  the  effect  of 
diminishing  the  holding  capacity   of  such   casks.^'     Therefore, 
although  it  is  not  said  and  not  found  in  the  case  that  they  are 
too  big  in  the  beginning,  care  is  to  be  taken  after  the  casks 
have  been  coopered.     In  that  state  of  things,  I  think  the  case 
must  be  argued  on  the  basis  that  the  justices  found  that  what 
Mr.  Gibson  got  was  invoice  A,  and  I  think  probably  they  were 
also  satisfied  that  he  signed  a  copy — whether  or  not  it  helps  the 
appellants  I  will  consider  in  a  moment.     With  regard  to  the  false 
trade  description,  the  thing  sent  out  was  '*  1  kilderkin."     It  is 
not  necessary  in  the  least  to  call  the  thing  a  kilderkin  ;  yon  may 
call  it  a  vessel  containing  so  much,  or  a  cask  containing  so  much, 
or  you  may  use  a  neutral  term  and  call  it  a  vessel — they  are  all 
vessels  in  one  sense — but  the  three  measures  of  quantity  known 
for    beer   purposes  are  those   enumerated   on   the   defendant's 
own   invoices — a  hogshead,    a   barrel,    and   a   kilderkin ;     and 
nobody  can  suggest  that  a  description   by   kilderkin  is  not  a 
description  of  quantity.      I   do  not   think  Mr.   Lush   seriously 
contends  that.     Knowing  the  barrel  may  contain  a  less  quantity 
under  certain  circumstances,  and  the  appellants  are  the  people 
who  are  best  able  to  measure  it,  for  the  publican  who  sells  by 
retail  cannot  possibly  have  the  same  means  of  measuring,  even 
if  he  could  do  it.     Having  regard  to  what  must  be  left  in  the 
barrel,  the  ullage,  when  it  is  being  sold  by  retail,  it  would  be 
extremely  difficult  for  a  publican  to  measure  it  in  the  same  way  ; 
but  knowing,  at  any  rate,  it  is  a  thing  which  they  can  measure, 
the  appellants  elect  to  describe  it  as  a  kilderkin.    In  my  opinion, 
if  the  justices   are  taken  to  have  acted  upon  A,  sent  to  the 
appellant  and  delivered  as  a  trade  description,  I  think  it  could 
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NoBTH-  scarcely  be  argued  that  it  was  not  a  false  description^  and  there 
Eabtibn  jg  ground  for  saying  that  no  sufficient  precaution  had  been  taken 
LixiTXD  ^  ^^^  ^^^^  ^^®  barrel  in  question  contained  not  less  than 
V.  eighteen  gallons.  Mr.  Lush  says  all  that  is  taken  away,  because 
Gibbon.  {^  must  be  taken  for  the  purposes  of  this  case  that  Gibson  signed 
1904.       ^  counterfoil  or  duplicate  or  triplicate  with  the  note  upon  it.     I 

confess  I  do  not  think  the  note  does  Mr.  Lush  any  good  at  all.  I 

^'^A^  would  only  point  out,  though  I  do  not  know  that  it  is  very 
1887— 7Vai«  ™portant,  that  the  respondent  stated  that  only  one  of  the 
descripiwiir—  invoices  delivered  ever  had  that  stamped  upon  it.  When  you 
Invoice-^  look  at  the  note,  what  does  it  amount  to  ?  Is  it  not  a  statement 
j^iJJ^~  that  the  cask  may  contain,  and  that  the  buyer  must  assume  that 
KUderhin—  the  cask  may  contain,  less  than  a  kilderkin  ?  It  is  called  a 
50  4-  51  Vict  kilderkin  still,  and  I  must  point  out  that  it  seems  to  me  very 
e.  28, «.  2.  important  for  the  purpose  of  dealing  with  this  question  that  the 
only  people  who  can  practically  test  the  capacity  of  the  particular 
barrel  are  the  brewers.  On  that  document  he  has  signed  they 
say  that :  '^  Our  casks  are  vessels  to  carry  beer,  not  measures  " 
— that  may  mean  that  you  are  not  to  take  it  that  it  is  exactly 
eighteen  gallons,  or  that  it  is  exactly  thirty-six  gallons,  or  what- 
ever the  other  measure,  the  hogshead,  is — "  but  care  is  t^ken 
that  they  contain  not  less  than  their  reputed  quantities."  In  my 
opinion,  the  words  ''reputed  quantities"  refer  to  the  words 
'' kilderkin "  and  ''barrel,"  which  are  on  the  same  document, 
that  the  representation  there  is  that  it  is  eighteen  gallons,  and 
the  statement  is  that  you  need  not  trouble  to  be  exact,  but  you 
may  take  it  that  this  is  a  representation  that  care  has  been  taken 
that  it  contains  at  least  eighteen  gallons.  That  does,  in  my 
opinion,  to  adopt  Kennedy  J.'s  language,  "lull  the  purchaser 
into  sleep."  It  is  a  representation  on  which  he  is  meant  to  act, 
and  I  cannot  think  that  that  kind  of  note  can  fairly  be  used  to 
say  that  the  "reputed  quantity"  which  they  have  chosen  to 
adopt  is  not  to  be  applied  to  this  particular  case.  I  think  it  is 
open  to  the  description  that  at  least  the  reputed  quantity  applies. 
Therefore,  whether  we  assume  that  the  document  A  was  the 
actual  invoice,  which  is  what  I  think  the  justices  proceeded  od, 
or  wbether  we  are  to  take  it  that  Gibson  knew  that  he  bad 
signed  a  document  with  that  note  upon  it,  I  think  equally  the 
justices  had  facts  before  them  on  which  they  could  come  to  the 
conclusion  that  the  defendants  had  not  satisfied  them  that  tbey 
had  otherwise  acted  honestly,  or  had  taken  all  reasonable 
precautions  against  the  commission  of  an  ofFence.  I  therefore 
think  that  this  appeal  must  be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion,  and  I  am  willing  to  take 
the  case  on  the  footing  that  it  must  be  dealt  with  as  if  the  docu- 
ment, the  invoice  B,  was  the  one  to  be  considered.  But  I 
think  invoice  B  clearly  states — I  do  not  think  anybody  could 
understand  it  as  meaning  anything  else  than  this — that  the 
kilderkin  by  which  the  cask  supplied  is  described  contains  as 
nearly    eighteen    gallons    as    reasonable    care    can   make    it. 
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It  turns  out   that  it  is   short.      Can   it  possibly  be  said  that      Nobth- 
there  is  not  a  false  description   and  a  false  trade  description  ?   brbweSos 
If   that  is   so^  the   only   remaining  question  is  whether  there     Lihitbd. 
was  evidence  that  this  was  not  done  innocently,  and  whether  t;. 

the    justices    have    dealt    with    that   question.      I   think   they      G™oir. 
have.     They  have  found   the   appellants  were  aware  that   the        1904. 

process  of  coopering  the  casks  led  to  an  alteration  in  the  con-        

tents  of  the  casks  and  to  a  gradual  dimination  in  the  contents  of  ^^^^f^ 
the  casks.  If  they  had  been  told  that,  and  if  they  represented  i887— 2Voi« 
that  they  had  taken  care  that  they  should  be  as  nearly  as  possible  de$er%pt%onr— 
up  to  the  mark,  that  this  and  all  their  casks  should  be  as  nearly  J^^^?^^ 
as  possible  up  to  the  mark — on  all  those  grounds  I  think  the  MeaauX^ 
justices  were  perfectly  justified  in  thinking  that  that  could  not  z^ild^rfcin— 
possibly  have  been  done,  and  therefore  that  this  had  not  been  50  4-  51  Viet, 
done  honestly.     I  think  the  justices  were  right  on  both  points.        **    '** 

Kennedy,  J. — I  agree,  and  I  have  nothing  to  add. 

Appeal  dismissed. 

Solicitors :  Belfrage  and  Co,y  for  Mwrray  and  Richmond, 
Newcastle-upon-Tyne ;  W.  JB".  Warhw,  for  Dix  and  Harle, 
Newcastle-upon-Tyne. 


SOUTH  EASTERN  CIRCUIT. 

Lewes  Assizes. 

Friday,  Feb.   10,  1905. 

(Before  Channell,  J.) 

Rex  V,  Knight  and  Thatrb.  (a) 

Practice — Evidence — Statem&tit  of  prisoner — Answers  to  questions 
of  person  in  authority — Previous  caution. 

When  a  statement  hus  been  made  by  a  prisoner  in  answer  to  the 
questions  of  a  person  in  authority,  it  is  in  the  discretion  of  the 
judge  to  admit  or  reject  su>ch  a  statement.  The  latter  course 
should  be  adopted  if  there  is  reason  to  think  that  the  prisoner, 
oiving  to  pressure  exercised  by  the  questioner,  or  vn  order  to 
escape  from  his  custody,  may  have  been  induced  to  make 
admissions. 

THIS  was  a  case  tried  before  Channell,  J.,  at  Lewes,  at  the 
winter  assizes  of  1905. 

(a)  Reported  by  J.  E.  Bavxn,  Esq.,  Barrister-at-Law. 
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Kbx  The  prisoners,  Oscar  Norman  Knight  and  William  Thayre, 

--      ^-  were  indicted  for  conspirinff  together,  and  each  of  them  with 

JLNIGUT  and  •    •  •  r  o  o  '  .^^ 

Thatrb.     conspiring  with  other  persons   unknown    to    defraud    Henry 

Eobert    Childs,    and    with    obtaining   from   him   the   sum   of 

^^*       81.  11 «.  3d.  by  false  pretences. 

Practice—        '^^^  prisoner  Thayre,  a  signalman  at  Crawley  Station,  had 

Evidence—    been  in  the  habit  of  betting  by  correspondence  with  a  book- 

StaUment  hy  maker  named  Childs,  carrying  on  business  at  Portsmouth.     The 

ExamiMUian  System  employed  was  that  Childs   paid   upon   successful   bets 

hypereonin  made  by  letter,  provided  that  the  postmark  showed  that  the 

auihoriiy—  letter  had  been  posted  before  the  time  at  which  the  race  was 

caMiWcm^    run.     It  was  proved  that  four  of  such  letters  sent  by  Thayre, 

AdmistibiUty,  though  purporting  to  have  been  posted  before  the  time  of  the 

races  concerned,  had  in  reality  been  posted  after  the  result  was 

known,  and  that  an  earlier  postmark  had  been  fraudently  afiSxed 

by  some  person  in  the  employ  of  the  post  office  at  Crawley. 

Childs  on  three  occasions  sent  cheques  in  respect  of  bets  posted 

in  this  way,  but  having  become  suspicious,  he  stopped  a  fourth 

cheque,  and  communicated  with  the  General  Post  Office.     A 

travelling  clerk  in  the  detective  branch  of  the  post  office  named 

Shinner  was  thereupon  sent  down  to  Crawley  to  investigate  the 

matter,  and  had  a  long  interview  with  the  prisoner  Knight, 

an  employe  of  the  post  office  there,  at  the  commencement  of 

which  he  cautioned  him  that  any  statement   he  might  make 

might  be  used  against  him.     He  was  alone  with  Knight  in  a 

room  at  the  post  office  for  nearly  three  hours,  during  the  whole 

of  which  time  he  was  asking  him  questions,  some  of  which  were 

reduced  into  writing,  together  with  Knight's  answers,  as  was 

also  a  statement  made   by  the  latter  towards  the  end  of  the 

interview.     Shinner  then  sent  for  Thayre,  and  questioned  him 

in  the  presence  of  Knight.     The  whole  interview  lasted  about 

six   hours,   from   12.30   p.m.      Although   Knight   had   had  no 

dinner,  Shinner  would  not  allow  him  to  leave  the  premises  in 

order   to    get   some,   except   in    charge   of  someone,  which  he 

declined   to  do ;    and   when    Shinner   left  for   the   purpose  of 

fetching  Thayre  he  sent  an  official  into  the  room  to  take  charge 

of  Knight.     In  the  course  of  his  evidence  Shinner  stated  that  he 

had  power  in  some  cases  to  initiate  criminal  proceedings,  and  in 

other  cases  proceedings  would  be  taken  upon  his  report.     He 

had  also  power  to  suspend  Knight,  and  did  so  in  this  ca>se.     In 

cross-examination    he    admitted    that    he    had    not    sufficient 

evidence  for  a  prosecution  at  the  beginning  of  the  interview. 

He  also  stated  that  he  did  not  necessarily  intend  to  obtain  a 

confession,  and  that  for  two  hours  Knight  denied  any  knowledge 

of  the  fraud.     It  was  only  after  that  period  that  he  made  any 

compromising  statements.      In  re-examination  Shinner    stated 

that  he  did  not  make  any  threat,  or  hold  out  any  inducement  to 

Knight  to  confess. 

W.   W.   Orantham,  for  the  prosecution,  proposed  to  give  in 
evidence  the  questions  and  answers  at  the  interview   between 
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Shinner  and  the  prisoner  Knight^  and  the  statement  made  by        Bxx 
Knight,  on  the  ground  that  a  confession  was  admissible  unless  ^     Zl  . 
it  had  been  obtained  by  holding  out  some  inducement  or  making     thatrb. 

some  threat  to  the  person  accused  by  a  person  who  was  in  a        

position  of  authority  over  him.  ^^^' 

J.  E.  Raven,  for  the  defence,  objected  to  the  evidence  on  the    procrtce— 
ground   that   an   officer  in    Shinner^s   position    and    with    his    ISwdence— 
experience   might   purposely   avoid   using  any  form  of  words  ^^^j^^i^f^^^  ^ 
which  would  obviously  be  open  to  objection  as  coming  within  Sxaminaiitm 
the  decided  cases,  and  yet  by  a  protracted  cross-examination   6yper»onin 
bring  such  pressure  to  bear  on  the  mind  of  the  accused,  that  any    n'uihority— 
statement  he  might  eventually  make  could  not  be  considered     cJvUw!^ 
voluntary.     That  the  principle  of  the  Criminal  Law  was  that  a  AdmutybiUiy, 
statement  made  by  an  accused  person  was  inadmissible  unless  it 
was  a  voluntary  statement,  and  that  the  statement   made   by 
Knight  after  the  oppressive  cross-examination  of  Shinner  could 
not  be  considered  to  have  been  voluntary.     He  cited  Reg,  v. 
Eisted  (19  Cox  C.  C.  16) ;  Reg.  v.  Thompsmi  (1893)  2  Q.  B.  ]2) ; 
Rey.  V.  Gavin  (15  Cox  C.  C.  56). 

Channell,  J. — I  do  not  think  that  I  ought  to  admit  this 
evidence.  It  is  not  easy  to  extract  from  the  cases  what  is  the 
guiding  principle  underlying  the  matter.  It  is,  I  think,  clear 
that  a  police  officer,  or  anyone  whose  duty  it  is  to  inquire  into 
alleged  ofFences,  as  this  witness  here,  may  question  persons 
likely  to  be  able  to  give  him  information,  and  that,  whether  he 
suspects  them  or  not,  provided  that  he  has  not  already  made  up  his 
mind  to  take  them  into  custody.  When  he  has  taken  anyone 
into  custody,  and  also  before  doing  so  when  he  has  already 
decided  to  make  the  charge,  he  ought  not  to  question  the 
prisoner.  A  magistrate  or  judge  cannot  do  it,  and  a  police 
oflScer  certainly  has  no  more  right  to  do  so.  I  am  not  aware  of 
any  distinct  rule  of  evidence,  that  if  such  improper  questions  are 
asked  the  answers  to  them  are  inadmissible,  but  there  is  clear 
authority  for  saying  that  the  judge  at  the  trial  may  in  his 
discretion  refuse  to  allow  the  answer  to  be  given  in  evidence, 
and  in  my  opinion  that  is  the  right  course  to  pursue.  In  the 
present  case  the  witness  Shinner  says  that  he  had  not  at  the 
commencement  of  the  interview  decided  to  charge  the  prisoner 
Knight,  but  he  did  before  the  end  of  the  interview  in  fact 
detain  him.  His  object  I  think  was  to  prevent  him  from  having 
any  opportunity  for  communication  with  the  other  prisoner, 
but  as  Knight  was  to  all  intents  and  purposes  in  custody, 
the  impropriety  of  further  questions  is  at  least  doubtful.  It 
is  contended  that  that  there  is  a  rule  that  a  confession  to  be 
admitted  in  evidence  must  be  voluntary.  I  am  not  prepared 
to  say  that  this  is  a  universal  rule,  but  practically  it  is  so, 
inasmuch  as  inducement  or  pressure,  at  all  events  by  a  persou 
in  authority,  makes  a  confession  inadmissible.  The  admissibility 
must  to  some  extent  depend  on  the  facts  of  the  particular  case. 
I  cannot  help  thinking  that  in  the  case  of  a  person  not  already 
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Bbx         a  prisoDer^   or  at  any  rate  accused,  there  must  be  something 

*•  which  might  possibly  induce  him  to  make  an  untrue  confession, 

Thatbs.      otherwise  it  is  difficult  to  see  any  satisfactory  reason  for  rejecting 

the  evidence.     Such  an  expression  as  ''  it  will  be  better  for  you 

^^'        to  tell  the  truth  '^  may  sometimes  convey  the  meaning.     "  It 

PracUe^—    "^^'^  ^®  better  for  you  to  say  that  you  have  done  this,  whether 

Bvidencs--    you  have  or  not/^       The  present  case   seems  to  me  to  be  a 

StaUment  by  peculiar  one.     The  difficulty  I  feel  here  is  whether  I  ought  to 

Baeaminaiion  8'^™^*  evidence  of  what  a  man  has  said  at  the  end  of  a  long 

hyperB(min  interview,    during   which   he   has   been   pressed   as    this    man 

authority—  undoubtedly  was  pressed  even  when  a  caution  was  administered 

cotttiofi—     ^^  ^^®  beginning  of  the  interview.     The  questioning  was  con- 

AdmUnUUty,  tinned  for   a  very   long   period,   the  man^s  denials   were  not 

accepted,   and   the   impression    conveyed   by    Shinner    to   the 

prisoner's  mind  may  well  have  been  this  :    ''  You  will  have  to 

tell  me  that  you  did  this  thing,  because  I  shall  not  let  you  go 

till  you  do  so.''     This  certainly  cannot  be  said  to  be  marking  a 

statement  voluntarily.     It  may  well  be  that  an  admission  made 

immediately  after  a  caution  had  been  given  by  the  person  in 

authority  would  be  admissible,  but  it  does  not  follow    that  a 

suspended  person  can  be  cross-examined  until  the  person  putting 

the  questions  is  satisfied.     It  may  be  that  what    I   have  said 

renders  the  whole  of  the  questions  and  answers   inadmissible, 

but  I  understand  that  there  is  no  objection  to  them  up  to  a 

certain  point.     I  shall  not  admit  what  took  place   manifestly 

towards  the  end  of  the  interview.     Evidence  was  then  given  by 

Shinner  of  his  interview  with  Knight  until  the  judge  considered 

it  inadvisable  to  proceed  further,    and  of    his   interview  with 

Thayre  until  a  point  where  Shinner  had  read  to  him  a  statement 

made    by   Knight   already   held   inadmissible.      None  of  the 

evidence  so  given  contained  any  admission  of  guilt. 

The  Jury  acquitted  Knight,  and  found  Thayre  guilty  on  all 
counts  except  those  of  conspiracy  with  Knight.  Thayre,  who 
had  borne  an  excellent  character,  was  sentenced  to  eight  months 
imprisonment  with  hard  labour. 

Solicitor  for  prosecution,  R.  Barrett  Pope,  Brighton,  for  Post 
Office. 

Solicitors  for  defence,  Cole  and  Haddock,  Horsham,  Sussex. 
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KING^S  BENCH  DIVISION. 

Thursday,  July  14,  1904. 

(Before  Lord  Alverstonb,  C.J.,  Kennedy  and  Phillimoeb,  JJ.) 

Solicitor  to  the  Board  of  Trade  (app.)  v,  Abrahams  (reap.),  (a) 

Merchant  Shipping  Act,  1894  (57  ^  58  Vict,  c,  60),  88,  218, 
219 — Crimping — Foreign  ship — Unauthorised  person  going 
on  board — Foreign  ship  arriving  at  British  port,  though  not 
at  end  of  voyage — "  End  of  their  voyage  " — Order  in  Council, 

Sect.  218  of  the  Merchant  Shipping  Act,  1894,  makes  it  an 
offence,  where  a  ship  is  about  to  arrive,  is  arriving,  or  has 
arrived  at  the  end  of  her  voyage,  for  any  unauthorised  person 
to  go  on  hoard  the  ship,  without  the  permission  of  the  master, 
*'  before  the  seamen  lawfully  leave  the  ship  at  the  end  of  their 
engagement  or  are  discharged'* ;  and  sect.  219  enables  the 
Crown,  where  an  arrangement  has  been  made  between  this 
country  and  a  foreign  country  whose  government  is  desirous 
thai  the  provisions  of  sect.  218  should  apply  to  unauthorised 
persons  going  on  board  ships  of  thai  foreign  country  within  the 
British  territorial  jurisdiction,  by  an  Order  in  Council  to  order 
that  those  provisions  shall  apply  to  the  ships  of  that  foreign 
country,  and  have  effect  "  as  if  the  ships  of  thai  country 
arriving^  about  to  arrive,  or  having  arrived  at  the  end  of  their 
voyage,  were  British  ships/* 

Held,  that  a  foreign  ship  to  which  the  above  provisions  have  been 
applied  by  an  Order  in  Council,  arrives  at  the  end  of  her 
voyage  within  the  meaning  of  the  section  and  comes  within  the 
above  provisions,  when  in  the  course  of  her  voyage  she  arrives 
at  any  British  port,  although  that  may  not  be  the  end  of  the 
vogagefor  which  the  crew  signed  articles. 

CASE  stated  by  the  metropolitan  police  magistrate  sitting  at 
Thames  Police  Court. 
On  the  22nd  day  of  December,  1903,  complaint  was  made  by 
the  Solicitor  to  the  Board  of  Trade  (hereinafter  called  the 
appellant),  on  behalf  of  that  Board,  against  Frank  Abrahams 
(the  respondent)  for  that  the  respondent  at  the  Begent^s  Canal 
Dock,  otherwise  known  as  the  Limehouse  Basin,  not  then  being 
in  His  Majesty's  service  and  not  being  duly  authorised  by  law 

(a)  Beporied  hj  W.  W.  Obb,  Esq.,  Barrister-at-Law. 
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SoLioxTOB  TO  for  the  purpose^  unlawfully  did   go  on   board  tlie  Norwegian 

^™"?^^*^   ship  the  Bognedalen,  then  being  within  British  territorial  jarisdic- 

^^      '    tion^  without  the  permission  of  the  master  of  the  ship^  contrary 

Ab£ahaic8.   to  the  form  of  the  statute  in  such  case  made  and  provided,  to 

rrrr        wit,  the  Merchant  Shipping  Act,  1894,  ss.  218  and  219,  and  an 

'        Order  in  Council  dated  the  25th  day  of  October,  1881. 

Uwehant         The  case  was  duly  heard  and  determined  by  the  magistrate, 
BUpj^^ct,  YfY^Q  upon  such  hearing,  dismissed  the  complaint. 
CriwptTv—       Upon  the  hearing  of  the  complaint  the  magistrate  found  the 
Unauthori$€d  following  facts  : — 

perton  g<nng       ^^^  ^j,^  Norwegian  ship  Bognedalen  of  Frederiksiad  arrived  from  that  port  at 

on  board—    ^y^^  Regent's  Canal  Dock,   or  Limehonee  Basin,  in  the  port  of  London,   withm 

^L&7  5^8^*  Britith  territorial  juriidiotion  on  the  18th  day  of  December,  1903. 

r*  i      AA  ^^^  ^  ^^  eame  day  the  respondent,  who  was  not  a  person  in  His  Hajesty'e 

918  218    "*'^^*  ^^^  ^"^  ^^^7  anthorised  by  law  for  the  pnrpose,  went  on  board  the  ship 

M.  aie,  ^19.   ^thont  the  permission  of  the  master  before  the  seamen  lawfully  left  the  ship  at  the 

end  of  their  engagement,  or  were  discharged. 

(8)  The  agreement  relating  to  the  service  of  the  crew  on  board  the  ship  rendered 
into  the  Eoglish  language  was  as  foUows :  "  Orew  list  for  barqae  SognedaUn, 
belonging  to  Frederikstad,  of  596  tons  register,  bonnd  from  here  to  Lcmdon  and 
fnrther." 

(4)  An  Order  in  Oonnoil,  dated  the  25th  day  of  October,  1881,  reciting  sects.  5 
and  6  of  the  Merchant  Seamen  (Payment  of  Wages  and  Bating)  Act,  1880,  and 
declaring  that  the  5th  section  of  that  Act  should  apply  to  Swedish  and  Norwegian 
ships  was  proved.    A  copy  of  the  order  was  attached  to  and  was  part  of  this  case. 

(5)  By  kect.  5  of  the  Merchant  Seamen  (Payment  of  Wages  and  Bating)  Act, 
1880,  it  was  enacted  as  follows :  "  Where  a  ship  is  about  to  arrive,  is  arriving,  or 
has  arrived  at  the  end  of  her  voyage,  every  person  not  being  in  Her  Majesty's 
service,  or  not  being  duly  authorised  by  law  for  the  purpose,  who  goes  on  bosjrd  the 
ship  without  the  permission  of  the  master  before  the  seamen  lawfully  leave  the  ship 
at  the  end  of  their  engagement  or  are  discharged,  shaU  for  every  such  offence  be 
liable  on  summary  conviction  to  a  fine  not  exceeding  twenty  pounds,  or,  at  the 
discretion  of  the  court,  to  imprisonment  for  any  term  not  exceeding  six  months." 

(6)  Sect.  6  of  the  same  Act  was  as  foUows :  "  Whenever  it  is  made  to  appear 
to  Her  Majesty  (1)  that  the  Government  of  any  foreign  country  has  provided  that 
unauthorised  persons  going  on  board  of  British  ships  which  are  about  to  arrive 
or  have  arrived  within  its  territorial  jurisdiction  shaU  be  subject  to  provisioDS 
similar  to  the  provisions  contained  in  the  last  preceding  section  as  applicable  to 
persons  going  on  board  British  ships  at  the  end  of  their  vojages ;  and  (2)  that 
the  (Sk>vemment  of  such  foreign  country  is  desirous  that  the  provisions  of  the  said 
section  shaU  apply  to  unauthorised  persons  going  on  board  of  ships  belonging  to  snofa 
foreign  country  within  the  limits  of  British  territorial  jurisdiction.  Her  Blajesty  nay 
by  Order  in  Oonncil  declare  that  the  provisions  of  the  said  last  preceding  section 
shall  apply  to  ships  of  such  country,  and  thereupon,  so  long  as  the  order  remains  in 
force,  those  provisions  shall  apply  and  have  effect  as  if  the  ships  of  such  ooontiy 
were  British  ships  arriving,  about  to  arrive,  or  which  had  arrived  &t  the  end  of  their 
voyage." 

The  Order  in  Council,  dated  the  25th  day  of  October,  1881,  was  as  foUowa : 

"  Whereas  by  sect.  5  of  the  Merchant  Seamen  (Payment  of  Wages  and  Bating 
Act,  1880,  it  is  provided  that  where  [the  section  was  then  set  out]. 

*'  And  whereas  by  sect.  6  of  the  said  Act  it  is  further  provided  that  [sset.  6  was 
then  set  out]. 

"  And  whereas  it  has  been  made  to  appear  to  Her  Majesty — ^Thai  tiis  Govsn- 
ment  of  Sweden  and  Norway  has  provided  as  aforesaid,  and  ia  desiimis  that  the 
provisions  of  the  said  fifth  section  shaU  apply  to  unauthorised  persona  going  on 
board  of  Swedish  and  Norwegian  ships  within  the  limits  of  Britiah  tezritorisl 
jurisdiction ; 

**  Now  therefore,  Her  Majesty,  by  virtue  of  the  power  vested  in  her  I7  the  ssid 
recited  Act,  and  by  and  with  tiie  advice  of  her  Privy  Council,  is  pleased  to  deelars 
that  the  provisions  of  the  said  recited  5th  section  ci  the  Merchant  Seamen  (Pij- 
ment  of  Wages  and  Bating)  Act,  1880,  shall  apply  to  Swedish  and  Norwegiaa 
ships.*' 
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(7)  Tfafl  above  zeoited  sdotioiis  bave  been  repealed  by  tbe  Merobant  Sbipping  Aot,  Solicitob  to 
1894,  bat  by  aeot.  745  tbereof  tbe  aforesaid  O^er  in  Connott  oontinaea  in  force  aa  if    ths  Board 
it  had  been  made  under  the  last-mentioned  Aot.  of  Taadb 

(8)  Seote.  218  and  219  of  the  Merohant  Shipping  Aot,  1894  are  to  the  eame  effeot  v. 

and  almoet  in  the  same  words  as  sects.  5  and  6  of  the  repealed  sections  of  the  afore-    Abrahahs. 

nid  Act  of  1880,  save  that  the  conolnding  words  of  sect.  219  read :  "  Her  Majesiy  

in  Cooncil  may  ovder  that  those  provisions  shall  apply  to  the  ships  of  that  foreign  1904. 

ooontiy  and  have  effect  as  if  the  ships  of  that  oonntry  arriving,  abont  to  arrive,  — 

or  having  arrived  at  the  end  of  their  voyage  were  British  ships."  Merchant 

(9)  It  was  contended  on  behalf  of  the  respondent  that  as  the  crew  had  signed  for  Shipping  Act, 
a  voyage  to  London  and  further,  the  Sognedalen  had  not  arrived  at  the  end  of  her        1894— 
voyage  within  the  meaning  of  sects.  218  and  219  of  the  Merohant  Shipping  Act,  1894,    Crimping-- 
for  that  the  voyage  therein  mentioned  mnst  be  oonstrned  to  mean  the  fall  or  ronnd  Unauthorised 
voyage  for  which  the  crew  had  agreed  to  serve,  and  on  the  completion  of  which  person  going 
they  wonld  be  paid  off  and  not  as  the  ship's  passage  from  one  iKyrt  to  another,  and     on  board — 
that  therefore  no  offence  had  been  committed  by  the  respondent.  End  of  voyage 

(10)  It  was  contended  by  coonsel  on  behalf  of  the  appellant :  (a)  That  the  word     — 57  ^  58 
**  voyage  "  most  be  oonstrned  to  mean  the  vqyage  or  passage  of  a  ship  from  one  port     Viet,  c,  60, 
to  another,  and  that  the  arrival  of  a  ship,  whether  British  or  foreign,  at  one  port    es,  218,  219. 
from  another  was  the  end  of  the  voyage  contemplated  by  sects.  218  and  219  of  the 
Merchant  Shipping  Act,  1894,  irrespective  of  the  voyage  in  relation  to  which  the 

crew  had  signed  arti<des ;  (b)  that  as  regards  foreign  ships,  at  all  events,  the 
Legislfttore  intended  the  word  "  voyage  "  to  have  the  aforesaid  meaning,  otherwise, 
as  a  foreign  ship  never  or  rarely  finished  her  ronnd  voyage  within  the  territorial 
jorisdiotion,  the  Act  with  regard  to  them  wonld  be  inoperative.  Further,  that  such 
intention  was  manifest  from  the  words  of  the  aforesaid  Order  in  Council — to  wit: 
**  Thoee  provisions  shall  apply  and  have  effect  as  if  the  ships  of  such  oonntry  were 
British  ships  arriving,  about  to  arrive,  or  which  had  arrived  at  the  end  of  their 
voyage."  (c)  That  having  regard  to  sect.  219  (a)  of  the  Merchant  Shipping  Act, 
1894,  where  the  words  territorial  jurisdiotioa  are  mentioned,  and  that  the  same 
words  appeared  in  sect.  6,  sub-sect.  1,  of  tbe  Merohant  Seamen  (Payment  of  Wages 
and  BatiDg)  Act,  1880,  and  also  that  the  Act  of  1894  was  one  for  consolidating  and 
not  for  amending  the  Acts  relating  to  merohant  shipping,  and  as  by  the  aforesaid 
Act  the  validity  of  the  aforesaid  Order  in  Cooncil  was  saved,  it  was  the  intention 
of  the  Legislature  to  have  re-enacted  verbatim  the  concluding  words  of  sect.  6  of  the 
Aot  of  1880— to  wit  the  words  '*  as  if  the  ships  of  that  country  were  British  ships 
arriving,  about  to  arrive,  or  which  had  arrived  at  the  end  of  their  voyage,"  and 
that  the  concluding  words  of  sect.  219  of  the  Aot  of  1894  should  be  construed 
accordingly,  that  is  to  say,  by  reading  the  words  **  were  British  ships "  before 
the  word  **  arriving."  (d)  That  the  respondent  had  committed  an  offence  within 
the  meaning  of  sect.  218  of  the  Merohant  Shipping  Act,  1894. 

The  magistrate  was  of  opinion  that  the  words  ''  end  of  their 
voyage '^  in  sect.  219  of  the  Merchant  Shipping  Act,  1894,  must 
be  held  to  mean,  both  as  regards  British  and  foreign  ships,  the 
completion  of  that  voyage  for  which  the  crew  had  signed  articles, 
and  on  the  completion  of  which  they  would  be  paid  off,  and  as 
the  crew  of  the  Sognedalen  had  signed  articles  "  for  a  voyage  to 
London  and  further,'^  the  arrival  of  that  vessel  at  the  Regent's 
Canal  Dock,  although  within  British  territorial  jurisdiction,  was 
not  an  arrival  at  the  end  of  her  voyage  within  the  meaning  of 
sect.  219  of  the  Merchant  Shipping  Act,  1894,  and  that  conse- 
quently no  offence  had  been  committed  contrary  to  the  provisions 
of  sect.  2 1 8  of  that  Act,  and  he  accordingly  dismissed  the  complaint, 
as  hereinbefore  mentioned. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
determination  of  the  magistrate  based  on  his  construction  of  the 
aforesaid  sections  of  the  Merchant  Shipping  Act,  1894,  was 
correct  in  point  of  law. 

If  the  Court  should  answer  this  question  in  the  affirmative^ 
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SoLioiTOB  TO  his  determination  was  to  stand ;  otherwise  the  case  was  to  be 
™'r^^^  remitted  to  him  to  convict  the  respondent. 

r  The  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60)— 

Absahxks.  which   was   ^'an  Act   to   consolidate    Enactments   relating  to 
j^        Merchant  Shipping '* — ^provides  : 

Sect.  218.  Where  a  ihip  U  aboafe  to  amve,  is  uriTiiig,  or  hM  uriTed  at  the  end 

Merchant     of  her  Toyage,  and  aoy  person,  not  berng  in  Her  Majes^'e  aervioe  or  not  being  duly 

Shi^pping  Act,  anthorieed  by  law  for  the  purpose,  (a)  goea  on  board  the  ship,  without  the  pemus- 

^8^^ —       sion  of  the  master,  before  the  seamen  lawfolly  leave  the  ahip  at  the  end  of  tiieir 

Crimping —    engagement,  or  are  diaoharged  (whioheTer  laat  happena) ;  or,  (b)  being  on  board  the 

Unauihoriaed  ghip,  remains  there  after  being  warned  to  leave  by  the  maatw,  or  by  a  polioe  offieer, 

person  going   or  by  any  offioer  of  the  Board  of  Trade  or  of  the  ooatoma,  that  peraon  shall  for  eaoh 

on  hoard —    oifenoe  be  liable  to  a  fine  not  ezoeeding  twenty  ponnda,  or,  at  the  diaoretidn  of  the 

End  of  voyage  Conrt,  to  impriaonment  for  any  term  not  ezoeeding  aiz  montha ;  and  the  maatar  of 

—-57  ^  58     the  ahip  or  any  offioer  of  the  Board  of  Trade  may  take  him  into  cnatody,  and 

Vict  e.  60,     deliver  him  np  forthwith  to  a  oonatable  to  be  taken  before  a  Coort  eapable  of  taking 

9s.  218,  219.  oogniaanoe  of  the  oifenoe. 

Sect.  219.  Whenever  it  ia  made  to  appear  to  Her  Majeaty  that  the  Government  of 
a  foreign  oonntiy  (a)  haa  provided  tbAt  nnanthoriaed  persona  going  on  board  Britiah 
ahipa  whioh  are  abont  to  arrive  or  have  arrived  witisin  ita  territorial  jnriadietiaD 
ahaU  be  snbjeot  to  provisions  aimilar  to  thoee  of  the  laat  preceding  aection  whioh 
are  applicable  to  peraons  going  on  board  Britiah  ahipa  at  the  end  of  their  voyages ; 
and  (b)  is  desirons  that  the  proviaiona  of  the  said  section  shall  apply  to 
nnanUioriaed  persons  going  on  board  ships  of  that  foreign  country  within  BritiBh 
territorial  jurisdiction,  Her  Majeaty  in  Council  may  order  that  thoee  proviaiona 
■hall  apply  to  the  ahipa  of  that  foreign  country,  and  have  effect  aa  if  the  ahipa  of 
that  country  arriving,  abont  to  arrive,  or  having  arrived  at  the  end  of  their  voyage 
were  Britiah  ahipa. 

Sect.  745  (1).  The  Acta  mentioned  in  the  twenty-aecond  aohedule  to  thia  Act— 
amongafe  them  being  the  Merchant  Seamen  (Payment  of  Wagea  and  Bating)  Act, 
1880— are  hereby  repealed  to  the  extent  apeoifled  in  the  third  oolumn  of  thai 
schedule.  Provided  that  (a)  any  order  in  Coun<nl,  licence,  certificate,  by-law,  rule, 
or  regulation  made  or  granted  under  any  enactment  hereby  repealed  ahaU  continue 
in  force  aa  if  it  had  been  made  or  granted  under  thia  Act.  (c)  Any  doonment 
referring  to  any  Act  or  enactment  hereby  repaired  ahall  be  oonatmed  to  refer  to 
thia  Act,  or  to  tilie  corresponding  enactment  of  thia  Act. 

The  Attorney 'Oeneral  (Sir  Robert  B.  Pinlay,  K.C.)  (Eenry 
Sutton  and  Howard  Smith  with  him),  for  the  appellant. — The 
case  raises  an  important  question  under  sect.  219  of  the  Merchant 
Shipping  Act,  1894,  which  supplements  the  218th  section,  for 
the  purpose  of  applying  the  provisions  of  the  latter  section  to 
foreign  ships ;  and  also  a  question  as  to  the  effect  of  an  Order 
in  Council  made  under  the  Merchant  Seamen  (Payment  of 
Wages  and  Rating)  Act,  1880,  before  the  Act  of  1894  was 
passed,  which  it  is  important  to  observe  was  merely  a  con- 
solidation Act.  It  is  necessary  to  refer  to  the  terms  of  the  Act 
of  1880,  of  the  Order  in  Council,  and  of  the  Act  of  1894.  The 
charge  was  one  of  improperly  boarding  a  foreign  ship  and 
crimping  on  board  a  foreign  ship  ;  and  if  the  contention  of  the 
respondent  that  the  offence  can  be  committed  with  regard  to  a 
foreign  ship  only  if  the  foreign  ship  is  going  to  end  its  voyage 
in  this  country  is  sustained,  it  will  reduce  sect.  219  to  a  nullity. 
The  Act  of  1880  was  repealed  by  the  Act  of  1894,  but  it  is 
necessary  to  refer  to  sects.  5  and  6  of  that  Act.  Sect.  5  simply 
refers  to  British  ships,  and  it  was  in  the  case  of  foreign  ships 
that  the  Order  in  Council  was  made  under  sect.  6,  and  nnder 
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that   section  it  is    expressly   said  that  so  long  as  an  Order  Solicitor  to 
made  under  that  section  remains  in  force,  the  foreign  ships  of  '™"r2?^'^ 
that  country  are  to  be  treated  in  the  same  way  as  British  ships  „^ 

arriving  at  the   end  of  .their  voyage.     Under  sub-sect.  1  of  Abrahakb. 
sect.   6,   which    deals   with  British   ships   arriving  in  foreign        ~" 

conn tries,  it  is   obvious   that  that  cannot   relate   to   the   end        

oi    their  voyage;    it  is    the   case    of    a    British    ship    going     Merchant 

to  a  foreign  port,  and  the  words  of  the  sub-section  are,  British  SMpping  Act, 

ships  which  are  about  to  arrive  or  have  arrived  "  within  its   cHmping— 

territorial   jurisdiction,^'    and    under   that   sub-section   British  Unauthorind 

ships  which  have  arrived  "  within  the  territorial  jurisdiction  "  of  p^^on  going 

the  foreign  country  are  to  be  dealt  with  as  if  they  were  British  ^nd^^age 

ships  arriving  ^'  at  the  end  of  their  voyages,"  which  are  the    —57  ^  53 

words  used  in  sect.  5.     The  Order  in  Council  being  made  under    Vict.  c.  60, 

sect.  6,  it  is  perfectly  clear  that  under  that  Order,  until  the  **•  ^^®'  ^^^* 

Act  of   1894,   as  soon  as  the    foreign    ships,  to  which    the 

Order  applied,  got  within  British  territorial  waters,  they  were 

dealt  with  as  if  they  were  British  ships  arriving  at  the  end  of 

their  voyage.     Then  coming  to  the  Act  of  1894,  it  is  submitted 

that  the  Act  of  1894  has  not  altered  the  law  in  this  respect. 

The   title  of  the  Act  is  an    *^  Act  to  consolidate   enactments 

relating  to  merchant  shipping.''     It  was  not  an  Act  to  consolidate 

and  amend,  but  it  was  an  Act  to  consolidate  simply.     Sect.  218 

is  for  all  purposes  identical  with  sect.  5  of  the  Act  of  1880 ; 

and  sect.  219  is  in  substance  the  same  as  sect.  6  until  the  last 

sentence  is  reached.     The  last  sentence  runs  thus :  '^  As  if  the 

ships  of  that  country  arriving,     ...     at  the  end  of  their 

voyage,  were  British    ships."     The  last  sentence  in  sect.   6, 

sub-sect.  2,  of  the  Act  of  1880,  ran  thus :  "  As  if  the  ships  of 

such  country  were  British  ships  arriving,     ...     at  the  end 

of  their  voyage."     There  is  such  a  transposition  of  the  words 

"  were  British  ships  " ;  and  instead  of  having  the  words  "  as  if 

the  ships  of  such  country  were  British  ships  arriving  at  the  end 

of  their  voyage,"  we  now  have  in  the  Act  of  1894  "  as  if  the 

ships  of  that  country  arriving  at  the  end  of  their  voyage  were 

British  ships,"  the  words  "were  British  ships"  coming  at  the 

end  of  the  sentence.     It  is  said  that  this  transposition  has  the 

effect  of  preventing  the  Order  in  Council  from  applying  unless 

the  foreign  ships  arriving  at  the  British  port  are  there  ending 

their  voyage.     It  is  submitted  that  the  transposition  of  those 

words  has  made  no  difference,   and  that  the  two   sentences 

mean   the   same  thing ;    and   the  Order  in  Council   has  been 

continued  in  force  by  sect.   745,  sub-sect.  1    (a),   no  further 

Order  in  Council  being  made.     We  have  still  got  in  sect.  219, 

sub-sect.   (6),  the  words  ''  shall  apply  to  unauthorised  persons 

going  on  board  ships  of  that  foreign   country  within  British 

territorial  jurisdiction."     The  words  '^  within  British  territorial 

jurisdiction"  are  a  governing  test  as  to  the  meaning  of  the 

latter  part.     It  is  impossible,  having  regard  to  what  is  left  in 

the  earlier  part  of  sect.  219,  to  read  that  incidental  allusion  at 
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SoLicrroB  to  the   end    of    tlie    section  as   haying   entirely   emasculated  the 

'^"r^^*°   section,  and  as  having  cut  down  the  effect  of  the  earlier  part 

^^       '    of  the  section,  to  a  class  of  foreign  ships  which  were  arriving  or 

Absahahs.   were  about  to  arrive  at  the  end  of  their  voyage.     It  is  submitted, 

~~         first,  that  to  give  such  effect  to  that  transposition  would  be  to 

'        nullify  all  that  has  gone  before  in  the  section,  and  that  the 

Mtrehant     Section  must  be  read  so  as  to  make  sense  of  it^  and  that  the 

Shyp^ng^ct,  transposition  cannot  have  the  far-reaching  effect  attributed  to  it 

Crimping—  ^^  contradiction  to  the  earlier  part  of  it ;  and,  secondly,  even 

Unauthorised  if   we  are  to  read  it  so  as  to   give  the  fullest  effect  to    the 

penon  going  transposition,  we  are  forced  to  the  conclusion  that  the  word 

End  ^voyage  "  ^^Y^S^  "  IS  not  used  in  this  section  in  the  sense  of  a  complete 

—57  4"  68     voyage,  but    merely  in    its    popular  sense,   say,   of   a  voyage 

Viet,  e,  60,    between  two  places. 

M.  218, 219.  Colam  for  the  respondent. — The  words  "  at  the  end  of  their 
voyage  "  at  the  latter  end  of  sect.  219,  must  have  reference  to 
sub-sect,  (a)  of  sect.  218,  which  creates  the  offence.  The  very 
essence  of  sub-sect,  (a)  is  that  the  person  is  unlawfully  going  on 
board  at  the  end  of  the  engagement  of  the  seamen  and  just 
before  the  seamen  are  paid  off,  and  are  therefore  about  to 
receive  their  wages,  and  so  going  on  board  to  induce  the  seamen 
to  enter  into  unfair  contracts.  Sub-sect.  (6)  deals  with  the  case 
of  a  man  who  stays  on  board  and  refuses  to  go  off  when 
requested.  The  very  essence  of  the  whole  of  these  provisions 
is  that  the  seamen  are  about  to  receive  their  wages  at  the  end  of 
their  engagement,  and  the  object  was  to  prevent  persons  from 
unlawfully  going  on  board  ships  at  the  end  of  their  voyage,  and 
BO  obtaining  by  unfair  means  the  wages  of  the  seamen.  In  this 
case  we  have  to  bear  in  mind  the  fact  that  these  seamen  were  not 
being  paid  off  in  London,  and  there  is  no  reason  why  in  the  case 
of  a  foreign  ship,  where  the  seamen  are  not  going  to  get  their 
wages  in  this  country,  the  seamen  should  require  any  protection. 
That  point  is  quite  independent  of  the  Order  in  Council,  and  that 
was  the  point  which  the  magistrate  meant  to  make.  The  words 
^^  end  of  the  voyage "  mean  the  place  where  the  seamen  are 
going  to  be  paid  off  and  discharged;  and  seamen  do  not  need 
protection  at  intermediate  ports  if  they  are  not  going  to  receive 
their  wages  there.  The  object  of  the  statute  is  perfectly 
satisfied,  and  the  seamen  fully  protected  by  the  construction  the 
magistrate  has  put  upon  it.  The  offence  really  is  not  the  going 
on  board  at  the  end  of  the  voyage,  but  unlawfully  going  on  boai^ 
at  the  end  of  the  voyage ''  before  the  seamen  have  left  the  ship 
at  the  end  of  their  engagement,  or  are  discharged  "  ;  and  what 
the  statute  means  to  do  is  to  protect  the  seamen  at  the  end  of  the 
voyage  where  they  will  be  discharged,  and  where  the  crimps  can 
have  power  over  them.  If  British  ships  are  within  foreign 
jurisdiction,  and  if  the  seamen  were  there  paid  off  and  discharged, 
then  the  protection  of  the  statute  applies,  but  if  they  are  not 
discharged  there  they  do  not  require  protection,  and  the  sections 
do  not  apply.    With  regard  to  the  Order  in  Council,  no  doubt, 
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sect.  745  has  kept  it  alive,  but  only  subject  to  the  modification  Solicitor  to 
or  the  transposition  of  the  language  in  sect.  219.     The  eflfect  of  ™r^^^ 
the  section  and  of  the  order  is  to  place  British  aud  foreign  ships  «>. 

on  the  some  footing,   and  as   regards  foreign  ships   the   only  Abbahams. 
offence  is  going  on  board  at  the  time  when  the  men  are  about  to        "JT 

be  discharged  at  the  end  of  their  voyage.  ! 

The  Attorney-General  was  not  called  upon  to  reply.  Merchant 

Lord  Alverstone,  O.J. — I  am  of  opinion  that  the  view  taken  8hipp^gAct, 
by  the  learned  magistrate  in  this  particular  case  is  too  narrow,   cr imping— 
I  think  a  great  deal  might  be  said  on  the  point  that,  whatever  UnauOwHued 
view   we  might  take   with  regard    to  sect.  219,  the   Order  in  p^^^n  goivg 
Oouncil,  made  by  an  agreement  between  the  two  countries  under  ^^  o/voynge 
a  statute  then  existing — namely,  the  Merchant  Seamen  (Payment    —57  «J-  58 
of  Wages  and  Rating)  Act,  1880 — ^and  kept  alive  by  sect.  745    ^t^^^-  ^-  60, 
of  the  Merchant  Shipping  Act,    1894,   was    a  perfectly  good  '*'  ^^^'  ^^^' 
Order  in  Council,  and  ought  to  be  applied  for  the  purposes  of 
this  statute*    I  do  not  understand  that  counsel  for  the  respondent 
really  did  contest  or  could  contest  that  point,  but  what  he  says 
is  that  the  construction  of  sect.  219,  being  narrower  than  the 
Order  in  Council,  the  Order  in  Council  must  in  some  way  or 
other  be  construed  in  reference  to  the  narrower  construction  in 
sect.  219.     I  am  desirous  of  not  putting  my  decision  on  the  Order 
in  Council  only,  because  I  think  the  Attorney-General  is   right 
upon  the  construction  of  sect.  219.     But  at  the  same  time   I  do 
not  want  to  be  understood  as  saying  that  I  should  have  acceded 
to  the  contention  that,  for  the  purpose  of  applying  the  Act  of 
1880,  an  Order  in  Council  validly  made,  and  having  the  effect  of 
a  statute  when  made  for  the  purpose  of  dealing  with   foreign 
ships,  would  be  a  bad  Order  because  there  had  been  subsequent 
legislation  in  the  year  1894  dealing  with  the  matter.     That  does 
not  arise  on  this  case,  but  I  only  wish  to  guard  myself  against 
it  being  thought  that  I  acceded  to  the  argument  that  the  Order 
in  Council  could  be  got  rid  of  in  that  way.     If  the  language  of 
this  section — sect.  219 — in  the  Consolidation  Act  of  1894  had 
been  quite  clear,  the  Attorney-General  does  not  contend  that  we 
are  allowed  to  construe  it  differently  because  the  Act  is  a  con- 
solidation Act ;  but  what  he  says   is,  and  to  that  extent  he  is 
well-founded,  that  in  a  consolidation  Act  you  are    entitled,  at 
any  rate  where  there  are  doubtful  expressions,   to  look  at  the 
previous  Act  of  Parliament  in  pari  materia,  and  see   how  the 
matter  was  there  dealt  with ;  and  all  I  say  with  regard  to  sect.  6 
of  the  Act  of  1880  is  that  I  do  not  think   there  is   any  doubt 
about  the  matter,  so   far  as  that  section  is  concerned,  that  a 
foreign  ship   coming  into  British  territorial  waters  was  to  be 
deemed  to  be  a  British  ship  which  was  ending  her  voyage.    Now 
it  is  said  that  the  latter  part  of  sect.  219  of  the  Act  of  1894 
has  altered  that  view  of  the  law.     I  need  not  read  sub-sect,   (a) 
and  sub-sect,   {b)  of  that  section,  because  they  correspond  to 
anb-sects.  1  and  2  of  sect.  6  of  the  Act  of  1880.     I  only  desire 
to  point  out  that  in  sub-sect,  (a)  we  have  still  got  the  enactment 

VOL.  XX.  AAA 
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SoLicnoBTo  which  was  contained  in  sub-sect.  1  of  sect.  6  of  the  Act  of  1880 

oF^T^^i^  as  to  a    foreign  country  making  provision  that  unauthorised 

9.  persons  going  on  board  British  ships  which  are  about  to  arrive 

Abbahams.   or  have  arrived  within  its  territorial  jurisdiction  should  be  subject 

^T7"        to  the  provisions  of  the  preceding  section^  which  are  applicable 

to  persons  going  on  board  British  ships  at  the  end  of  their 

Merchant     voyages.     And  we  have  got  the  provision  in  sub-sect.    (6)  of 
^^l**^-^^**  sect.  219  that  the  foreign  country  is  desirous  that  "the    pro- 
Criwping^  visious  of  the  Said  section  shall  apply  to  unauthorised  persons 
UnauthoriMd  going  ou  board  ships  of  that  foreign   country  within  British 
person  going  territorial  jurisdiction.^^     Those  being  the  governing  principles 
End  o/voyage  ^^  ^^^^  Sections — sect.  6  of  the  Act  of  1880  and  sect.  219  of  the 
—57  ^  58    Act  of  1894 — we  cannot  shut  our  eyes  to  the  fact  that  vessels 
Vict,  c,  60,    go  to  and  call  at  various  ports^  and  that  that  has  been  and  was  a 
**'      '         common  incident  of  navigation  for  many  years  before  the  years 
1880  and  1894.     I  cannot  for  a  moment  think  that  it  ever  could 
have  been  supposed  that  that  provision  was  only  to  be  applied  in 
the  case  of  the  foreign  ship  which  was  in  fact  to  end  that  par- 
ticular voyage  in  the  United  Kingdom.     I  ought  also^  perhaps, 
to  say  that  I  do  not  accede  to  the  argument  of  counsel  for  the 
respondent  that  there  are  no  evils  to  be  guarded  against,  because 
unauthorised  persons  get  on  board  foreign  ships  that  are  only 
going  to  sea  for  a  few  days,  and  are  not  going  to  end  the  voyage 
at  the  particular  place.     Then  sect.  219  goes  on :    ''  Her  Majesty 
in  Council  may  order  that  those  provisions  shall  apply  to  the 
ships  of  that  foreign  country,  and  have  effect  as  if  the  ships  of 
that  country  arriving,  about  to  arrive,  or  having  arrived  at  the 
end  of  their  voyage  were  British  ships.     Sect.  219,  although  not 
so  clearly  stated  as  the  previous  section — sect.  6  of  the  Act  of 
1880 — still  means  again  to  say  that  the  foreign  ship  coming  into 
British  territorial  waters  is  to  be  taken  as  a  British  ship  ending 
her  voyage,  and,  of  course,  it  is  quite  possible  also  to  read  the 
word  "  voyage  '^   as,  indicating  a   voyage  to  British  territory, 
notwithstanding  the  fact  that  when  she  goes  out  again  from  the 
British    port  the  seamen  will  go  under  the  same   contractual 
regulation  as  before.     But    whatever   view   we   may   take   of 
the  section,  whether  as  regards  the  arriving  of  a  British  ship 
within  foreign  territorial   jurisdiction,    or   of   a   foreign    ship 
within  British  territorial  waters,  I  think  that  the  words  at  the 
end  of  sect.  219,  "the  ships  of  that  country   arriving,   about 
to  arrive,  or  having  arrived  at  the  end  of  their  voyace,^^  were 
not  intended  to  show    that   the    only    class   of   foreign  ships 
intended  to  be  brought  within   the   scope    of  this  legislation 
were  foreign   ships    which   had   to    end    their  voyage    in    a 
British    port.     I    therefore   think    that   the    construction    of 
sect.  219  of  the  Act  of  1894,  when  the  section  is  fairly  con- 
strued, is  the  same  as  the  construction  of   sect.  6  of  the  Act 
of  1880  j  and  counsel  for  the   respondent  candidly   said  that 
he    did     not      dispute     the      Attorney-General's    contention 
with  regard  to  the  construction  of  sect.  6.    I  think  that  the 
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appeal  must  be  allowed^  and  the  case  must  be  remitted  to  the  Solicitor  to 
magietrate  with  a  direction  to  convict  tbe  respondent.  thi^abd 

KsNKEDT,  J. — I  am  of  the  same  opinion,  and  I  only  desire  to         ^.^ 
add  that  any  other  constmction  of  the  latter  part  of   sect.  219  Abkahams. 
than  that  which  we  are  now  adopting  would^  as  it  seems  to  me,        — " 
practically   nullify  the  earlier  parts  of  the  same  section — sub-        ._' 
sects,  (a)  and   (b) — in  which    the   provisions  are  to  be   made     Merchant 
applicable  to  ships  which  are  about  to  arrive  or  have  arrived  in  Shipping  Act^ 
territorial  jurisdiction.  Crimjing--- 

Phillimobe,  J. — I  agree  in  the  decisions  of  the  Court  and  in  Unauthorised 
the    expressions    of  my  Lord.     With  regard   to  the  probable  p^'on  going 
continuance  in  force  of  the  Order  in  Council,  it  is  not  necessary  e^^"J^~  ^ 
now  to  decide  that  in  this  case.     I  suspect  that  the  reason  why    ^57  ^  58 
there  is  no  provision  of  this  kind  applicable  for  British   ships    Viet.  c.  60, 
touching  at  British  ports,  but  not  ending  their  voyage  there,  is  **•  ^^®»  ^^^* 
because  the  other  sections  of  the  Act  enable  a  master  to  reclaim, 
if  necessary  by  force,  a  seaman  abandoning  his  ship  improperly 
during  a  voyage.     The  law  will  always  protect  British  ships 
during  their  touching  at  British  ports,  but  there  is  probably  no 
similar  protection,  at  any  rate  equally  efficacious,  accorded   to 
the  masters  of  foreign  ships,  and  there  is   no   equal  protection 
accorded  to  the  masters  of  British  ships  in  foreign  countries. 
Therefore  it  is  desirable  when  dealing  with  a  British  shipmaster 
touching  at  the  port  of  a  foreign  country,  or  a  foreign  shipmaster 
coming  to  a  British  port,  that  this  provision  should  apply.     The 
end  of  the  voyage  means,  in  my  opinion,  for  this  purpose,  the 
end  of  the  voyage  into  British  territory. 

Appeal  allowed.     Case  remitted  to  the   ma^trate   with   a 
direction  to  convict. 

Solicitor  for  the  appellant.  Solicitor  to  the  Board  of  Trade, 

Solicitors  for  the  respondent,  0.  F.  Young  and  Son. 
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KING'S  BENCH  DIVISION. 

Thursday  J  July  7,  1904. 

(Before  Lord  Alvbrstonb,  C.J.,  Kennedy  and  Phillimore^  JJ.). 

Booth  (app.)  v.  Weightman  (resp.).  (a) 

Club  —  Registered  —  Retuitis — Liability   of   retired  secretary — 
Licensing  Act,  1902  (2  Edw.  7,  c.  28),  ss.  25,  30. 

The  appellant  was  in  1903  the  secretary  of  a  registered  club,  and 
no  return  was  made  during  January,  1904.  During  January, 
1904,  the  appellant  resigned  the  secretaryship,  and  his  successor 
was  appointed.  On  the  ^st  day  of  February  the  appellant 
called  at  the  office  of  the  clerk  to  the  justices  for  the  necessary 
forms,  and  a  return  wa^  made  by  the  appellant's  successor  Mh 
the  4th  day  of  February, 

Held,  that  the  appellant  had  committed  no  offence  in  not  maJcing 
the  return  in  proper  time,  as  at  the  end  of  January,  1904,  he 
was  not  the  secretary,  nor  was  he  performing  secretarial  duties 
on  the  1st  day  of  February, 

CASE  stated  on  an  information  preferred  by  the  respondent 
against  the  appellant,  under  2  Edw.  7,  c.  28,  ss.  25  and  30, 
for  that,  he,  then  being  the  secretary  of  a  certain  registered 
club  called  the  Queensbury  Constitutional  Club,  had  failed  to 
make  a  return  to  the  clerk  to  the  justices  of  the  West  Morley 
Petty  Sessional  Division  giving  the  particulars  directed  to  be 
given  by  the  Act. 

The  following  facts  were  proved : 

Mr.  John  Hargreaves  Knott,  a  clerk  in  the  office  of  the  clerk 
to  the  justices,  produced  the  register  of  clubs,  and  proved 
thereby :  (a)  That  the  Queensbury  Constitutional  Club  was  a 
club  requiring  registration  in  accordance  with  the  provisions  of 
the  Licensing  Act,  1902 ;  {b)  that  the  appellant's  name  appeared 
on  the  register  as  the  secretary  of  the  club ;  (c)  that  during  the 
month  of  January,  1904,  no  return  as  required  by  sect.  25, 
sub-sect.  3,  of  the  Licensing  Act,  1902,  had  been  furnished  to 
the  clerk  to  the  justices  by  the  secretary  of  the  club ;  (d)  that 
John  Hargreaves  Knott  under  cross-examination  produced  the 
copy  rules  of  the  club,  which  formed  part  of  the  register,  and 
read  rule  47,  which  stated  that  the  annual  meeting  in  each  year 
should  be  held  in  January  ;  and  he  stated  that  on  Monday,  the 

(a)  Beported  by  W.  dx  B.  Hebbebt,  Esq.,  Barriater-at-Law. 
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Ist)  day  of  February^  the  appellant  had  called  on  him  at  the      Booth 
West  Riding  Court-hoase  for  formS;  and,  on  being  informed  that  ^• 

he  had  committed   an  o£fence  in  failing   to   make   the   return     "^"^''^^' 
during  the  month  of  January,  the  appellant  stated  that  he  had        1904. 
retired  from  the  secretaryship,  and  that  Thomas  Birkbeok  had       . — ; 
been  appointed  as  his  successor  in  office.  A^a^^i^— 

A  return  was  made  on  the  4th  day  of  February,  in  which  Regisiration 
Birkbeck's  name  appeared  as  secretary  of  the  club.  —Failure  to 

On  the  part  of  the  appellant  it  was  contended  (a)  that  until  "j^^i^it^^ 
January  expired  no  offence  under  the  Act  had  arisen  or  could  lau  $eereiary 
arise ;  (6)  that  on  the  evidenqe  and  admissions  of  the  —2  Edw.  7, 
respondent's  witness  the  appellant  was  not  secretary  at  the  end  ^'  ^\q'  ^^' 
of  January ;  (c)  that  the  retiring  secretary  could  not  be  held 
responsible  for  the  acts  or  omissions  of  the  club  and  other  its 
officials  and  other  the  successor  to  his  office  after  his  retirement, 
and, that  the  proceedings  were  misconceived  and  had  been  taken 
against  the  wrong  party ;  {d)  that  the  register  produced  was 
not  conclusive  evidence  of  the  facts  therein  recited^  and  that 
the  recital  therein  contained  that  the  appellant  was  the  secretary 
was  admittedly  incorrect;  {e)  that  the  obligation  (if  any)  to 
report  to  the  registrar  or  clerk  to  the  justices  a  change  in  the 
office  of  secretary  to  a  club  was  upon  the  successor  to  the  office, 
and  not  on  the  official  so  retiring ;  (/)  that  the  Act  imposed  no 
obligations  on  a  person  who  bad  ceased  in  fact  to  be  secretary 
merely  because  the  register  contained  an  inaccurate  recital  of 
his  name  as  secretary;  {g)  that  compliance  or  non-compliance 
by  the  club  or  its  officials  with  the  requirements  of  tne  Act 
subsequent  to  the  retirement  of  the  appellant  could  not  operate 
retrospectively  to  affect  the  appellant,  who  at  the  date  of  his 
retirement  had  committed  no  offence  under  the  Act ;  {h)  that 
the  onus  of  proving  a  breach  by  the  appellant  of  the  provisions 
of  the  Act  was  on  the  prosecutor,  and  that  he  had  failed  in  so 
doing ;  (i)  that  the  evidence  showed  a  bond  fide  desire  on  the 
part  of  the  appellant  to  assist  the  club  in  complying  with  the 
provisions  of  the  Act,  and  that,  unless  the  prosecution  could 
show  that  the  appellant  had  been  party  to  an  attempt  by  his 
successor  to  evade  the  provisions  of  the  Act,  he  could  not  be 
held  responsible  for  the  non-registration  of  the  club  between  the 
22nd  day  of  January,  on  which  day  he  ceased  to  be  secretary  of 
the  club,  and  the  1st  day  of  February. 

No  evidence  was  adduced  on  behaU  of  the  appellant. 

Sect.  25  (5)  of  the  Licensing  Act,  1902,  throws  upon  the  clerk 
to  the  justices  the  duty  of  keeping  the  registers  corrected  up  to 
date,  and  the  justices  submitted  there  must  therefore  be  a 
corresponding  duty  on  secretaries  of  registered  clubs  to  notify 
to  the  justices^  clerk  any  change  in  the  matters  requiring 
registration. 

By  sect.  32  of  the  Act,  the  expression  "  secretary "  includes 
any  officer  of  a  club  or  other  person  performing  the  duties  of 
secretary.     In  the  justices'  view  the  appellant  was  performing 
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Booth      secretarial  duties  on  the  1st  day  of  Febraary^  1904^  when  lie 
^      **•         applied  on  behalf  of  the  club  for  forms  of  refiristration.    He 

*  was  also  at  that  time  the  registered  secretary  of  the  dub^  and, 

1904.       if  he  did  not  come  within  sect.  32^  the  door  would  be  opened  to 
. — ,       SQch  serioas  evasion  as  would  destroy  the  object  of  the  statute. 
AeU-^^V^—      '^^  justices  were  of  opinion  that  an  offence  had  been  com- 
Regiitration  mitted  Under  the  section^  and  submitted  that  the  circumstances 
—Failure  to  before  them  warranted  their  concluding   appellant   to  be  the 
^^^hOity^  secretary  of  the  club  within  the  meaning  of  the  statute^  and  as 
late  ieeretary  such  liable  for  the  offence  charged. 
—2  Edw,  7,       Statham  for  the  appellant. 

^  ^^30*  ^^'        "^^  ^*  ^^^^P*^^^  ^or  *^®  respondent. 

Lord  Alvebstone,  C. J. — I  think  this  conviction  was  wrong. 
The  person  who  has  to  make  this  return  is  not  liable  to  a 
penalty  for  failing  to  do  so  until  the  end  of  the  month  of 
January^  and  this  return  must  be  made  by  the  secretary.  If 
the  magistrates  had  found  that,  although  the  appellant  had 
resigned,  be  was  performing  the  duties  and  doing  the  work  of 
the  secretary,  they  would  have  been  right  to  convict  him ;  but 
they  do  not  doubt  that  he  had  resigned,  and  they  say  :  "  In  our 
view,  the  appellant  was  performing  secretarial  duties  on  the 
1st  day  of  February,  1904,  when  he  applied  on  behalf  of  the 
said  club  for  forms  of  registration.^'  But,  as  the  failure  to 
make  this  return  is  a  penal  offence,  it  is  too  strong  to  hold  that 
because  a  person  applies  for  forms  of  registration  he  comes 
within  the  Act  as  a  person  performing  the  duties  of  the 
secretary.  A  man  who  really  is  secretary  is  the  secretary 
although  he  may  not  be  called  so,  but  I  think  here  the  appellant 
bona  fide  ceased  to  be  secretary  before  the  time  when  he  would 
be  liable  for  not  making  the  return. 

Eennedt,  J. — I  am  of  the  same  opinion. 

Pbillimorb,  J. — I  agree. 

Appeal  allowed. 

Solicitors :  Paddison,  Trevor,  and  De  la  Chapelle,  for  B.  E. 
Fisher,  Halifax ;  Clement  Williams  and  Co.,  for  Trevor  Edwards, 
Wakefield. 
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KING^S  BENCH  DIVISION. 

Friday,  July  8,  1904. 

(Before  Lord  Alveestonb,  C.J.,  Kennedy  and  Phillimoee,  JJ.) 

BsooKS  (app.)  V.  Bagshaw  (rasp.),  (a) 

Sale  of  Food  and  Drugs  Act,  1899 — Pra^ctice — Institution  of 
proceedings  —  Laying  information  —  62  ^  63  Vict.  c.  51, 
s.  19. 

A  prosecution  is  instituted  within  sect.  19  (1)  of  the  Sale  of  Food 
and  Drugs  Act,  1899,  when  the  information  is  laid,  and,  if 
such  information  is  ladd  within  the  twenty-eight  days,  it  is 
immaterial  that  the  summons  on  that  information  is  not  issued 
until  after  that  period. 

C1ASE  stated  on  an  information  preferred  by  the  appellant,  an 
^  inspector  under  the  Sale  of  Food  and  Drags  Acts,  against 
the  respondent  for  selling  milk  on  the  9th  day  of  Jan.,  1904, 
not  of  the  natare,  substance,  and  quality  demanded,  the  same 
being  then  adulterated  with  43  per  cent,  of  added  water. 

At  the  hearing  the  respondent  took  a  preliminary  objection 
that  the  prosecution  was  out  of  time  as  not  having  been  insti- 
tuted before  the  expiration  of  twenty-eight  days  from  the  time 
of  the  purchase,  as  required  by  the  Sale  of  Food  and  Drugs  Act, 
1899,  s.  19  (1). 

The  information  was  laid  on  the  23rd  day  of  Jan.,  1904,  and  a 
summons  was  issued  on  the  same  day  and  made  returnable  on 
the  11th  day  of  Feb.  1904. 

This  summons  should  have  been  served  not  later  than  the 
27th  day  of  January  to  comply  with  sect.  19  (2)  of  the  above 
Act,  which  requires  that  the  summons  in  any  prosecution  under  it 
shall  not  be  made  returnable  in  less  time  than  fourteen  days 
from  the  day  on  which  it  was  served. 

The  summons  was  not  served  till  the  29th  day  of  January, 
leaving  only  twelve  clear  days  between  the  service  and  the  return 
day  of  the  summons. 

By  reason  of  this  defective  service  the  case  was  not  proceeded 
with  on  the  return  day,  but  on  the  application  of  the  com- 
plainant a  fresh  summons,  dated  the  11th  day  of  February  was 
issued  upon  the  information  of  the  23rd  day  of  January  by  the 
same  justice,  returnable  on  the  3rd  day  of  March. 

(a)  Baported  by  W.  di  B.  Hbbbibt,  Esq.,  Barri>ter-ftt-Iiaw. 


Baoshaw. 
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Brooks  The  respondent,  appearing  in  answer  to  the  last-mentioned 

.!!.«,  summons,  contended  that  the  prosecution  had  not  been  instituted 
within  twenty-eight  days  as  required,  on  the  ground  that  the 

1904.  laying   of   an   information   alone   was  not  the  institution  of  a 

prosecution  under  sect.    19   of  the  Act,   and  that   what  was 

and^Drugs  required  by  the  section  was  not  only  the  laying  of  an  infonna- 

Act,  1899—  tion,   but  also  the  service  of  the  summons  issued  upon  such 

Practice—  information  within   twenty-eight   days   from   the   date   of   the 

Information       It  was  Contended  by  the  appellant  that  the  laying  of  the 
--G2  ^  63    information  was  a  sufficient  institution  of  the  proceedings,  and 
Vtct.c.&i,    that  the  summons  need  not  be  served  within  the  twenty-eight 
days. 

The  justices  were  of  opinion  that  it  was  imperative  to  serve 
the  summons  as  well  as  lay  the  information  within  the  twenty- 
eight  days,  and  they  therefore  dismissed  the  information. 

E.  E.  Wild  for  the  appellant. — It  has  been  held  in  Beardsley 
V.  Giddings  (90  L.  T.  Rep.  651 ;  (1904)  1  K.  B.  847)  that  the 
service  of  the  summons  was  not  the  institution  of  the  proseca- 
tion,  and  in  Thorpe  v.  Priestnall  (1897)  1  Q.  B.  159)  it  was  held 
that  the  laying  of  the  information  was  the  institution  of  the 
prosecution.  One  information  is  sufficient  for  several  summonses. 
That  is  clear  from  Ex  parte  Fieldirig  (25  J.  P.  759).  Neither 
the  issue  nor  the  service  of  the  summons  have  anything  to  do 
with  the  institution  of  a  prosecution.  The  prosecution  is  insti- 
tuted by  the  laying  of  the  information  or  complaint  upon  which 
such  summons  is  issued  by  the  justices.  He  also  referred  to 
Reg.  v.  Lancashire  Justices  (29  L.  T.  Rep.  886) ;  Morris  v. 
Duncan  (79  L.  T.  Rep.  379;  19  Cox  C.  C.  186;  (1899)  1  Q,  B. 
4)  ;  Dixon  v.  WelU  (62  L.  T.  Rep.  812;  17  Cox  C.  C.-48;  26 
Q.  B.  Div.  249) ;  Batt  v.  Mattinson  (82  L.  T.  Rep.  800;  19  Cox 
C.  C.  532)  ;  Pichavance  v.  Pickavance  (84  L.  T.  Rep.  62 ;  (1901) 
P.  60)  ;  Simcox  v.  Hansworth  Local  Board  (8  Q.  B.  Div.  81). 

The  respondent  did  not  appear. 

Lord  Alverstone,  C.J. — -The  question  raised  by  this  case  is  a 
point  not  exactly  covered  by  Beardsley  v.  Giddings  (90  L.  T. 
Rep.  651  ;  (1904)  1  K.  B.  847),  and  we  have  to  consider  whether 
there  is  any  valid  objection  to  a  summons  being  issued  more 
than  twenty-eight  days  after  the  date  of  the  alleged  offence,  the 
information  being  in  time,  having  been  laid  within  the  twenty- 
eight  days.  Now,  sect.  19  (1)  of  the  Sale  of  Food  and  Drugs 
Act,  1899,  provides  that,  where  any  article  of  food  or  drug  has 
been  purchased  from  any  person  for  test  purposes,  any  prosecu- 
tion in  respect  of  the  sale  thereof  shall  not  be  instituted  after 
the  expiration  of  twenty-eight  days  from  the  time  of  the  pur- 
chase. In  Beardsley  v.  Giddiiigs  {sup,)  the  summons  was  issued 
the  same  day  as  the  information  was  laid,  and  we  held  that  the 
commencement  of  the  proceedings  was  the  governing  condition, 
and  not  the  service  of  the  summons.  Wills,  J.  said  in  that  case 
that  he  always  understood  that  in  criminal  proceedings  the 


CRIMINAL  LAW   CASB8.  729 

commelieement  was  the  lajing  of  the  infotmatidn,  and  he  stated^     Bbooks 
''  the  iostitutioD  of  a  prosecution  seems  to  me  to  mean  ordinarily    ^    ^' 
the   commencement  of  the  prooeedings  by  which  a  person  is     >^^^* 
brought  before  the  court/'    That  seems  to  me  to  be  the  right       1904. 
principle  to  apply.     Ever  since  Ex  parte  Fielding  (25  J.  P.  759)      iTT], 
it  has  been  held  that  pn  a  proper  and  valid  information  a  series    and  Drugs 
of  snmmonses  can  be  issued  unless  there  has  been  a  determina-   Act,  1899— 
tion  on  the  merits.     Cockburn,  C.J.  there  said :  "  The  justices    Praeiiee^ 
entertained  the  application  in  due  time,  and  thereupon  issued  a  proo^i^ 
sammons.     That  summons,  however,  from  some  cause  or  other  ir^ormation 
was  not  served,  and  dropped.     Why  should  the  same  justice  not    — «24h  «8 
issae  another  summons  or  a  series  of  summonses,  if  necessary,    ^*^-^^^^» 
on  the  same  information  ?  "     We  think  here  that,  as  the  infor- 
mation was  in  proper  time,  the  issue  of  the  second  summons  was 
valid  and  not  too  late,  and  the  appeal  must  be  allowed. 

KsNNADT  and  PniLLiifOBE,  JJ.  concurred. 

Appeal  allowed. 

Solicitors :    Sharpe,    Parker,    and    Co,,    for   A.    H.    Miller, 
Norwich. 
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Monday,  July  11,  1904. 

(Before  Lord  Alvbestonb,  C.J.,  Kennedy  and 

Phillimorb,  JJ.) 

MgNair  (app.)  V,  HoBAN  (resp.)  (a) 

Sale  of  Food  and  Drugs  Acta — M^argarine  in  tub  in  shop — Package 
—Margarine  Act,  1887  (50  ^  51  Vict.  c.  29),  s.  6. 

A  tub  standing  at  the  haclc  of  the  counter  from  which  margarine 
is  scooped  to  be  supplied  to  a  customer  is  a  '^  package '^  within 
sect.  6  of  the  Margarine  Act,  1887,  aTid  must  be  marked  in 
accordance  with  that  section. 

OAS!E  stated  on  a  complaint  preferred  by  the  appellant 
against  the  respondent  for  unlawfully  exposing  for  sale 
certain  margarine  contained  in  an  open  package  which  was  not 
branded  or  durably  marked  *^  Margarine  "  in  printed  capital 
letters  contrary  to  the  Margarine  Act,  1887. 

(a)  Reported  by  W.  di  B.  Hbbbbbt,  Esq.,  Barrister-at-Law. 
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HcNaib         Upon  the  hearing  of  the  Bummons  the  foflowing  facts  were 
^-  proved : — 

^^^'         The  appellant  is  a  sanitary  iupector  appointed  by  the  mayor, 
1904.       aldermen^  and  ooanoillom  oit  the  city  of  Westminster. 
^  ,  ~~„   ^      The  respondent  keeps  a  shop  at  41.  York-street,  and  is  a 
^n/oJ^s^  dealer  in  ii«P|farme  by  retell  at  such  shop. 

Ad9^  The  respondent  on  the  8th  day  of  December^  1903^  had  in  his 

MmrffaHne—  shop  at  the  back  of  the  counter^  in  fall  view  of  anyone  entering 

iCr*^/?^  the  shop,  several  tubs  open  at  the  top  containing  margarine. 

—50  4*51     As  the  respondent  sold  the  margarine  he  scooped  it  from  the 

Viet.  e.  29,    tabs  for  the  purpose  of  delivering  the  same  to  his  customers. 

'    '  The  tubs   containing  the   margarine   were  not  branded   or 

marked    ''Margarine^'    in   accordance    with    sect.    6    of   the 

Margarine  Act,  1887,  or  in  any  way. 

The  appellant  on  the  8th  day  of  December,  1 903,  obtained  a 
sample  from  one  of  the  tabs  of  margarine,  and  dnly  fulfilled  his 
obligations  in  dealing  with  such  sample  in  compliance  with  the 
provisions  of  the  Margarine  Act,  1887. 

On  the  part  of  the  appellant  it  was  contended  that  the  tub 
from  which  the  margarine  was  taken  was  a  package  containing 
margarine,  and  that,  the  same  not  being  branded  or  marked  in 
accordance  with  sect.  6  of  the  Margarine  Act,  1887,  the 
respondent  was  guilty  of  the  offence  with  which  he  was  charged. 
The  magistrate  was  of  opinion  that  the  tub  contained 
margarine,  but  having  regard  to  the  mode  in  which  it  was  used, 
it  being  only  used  as  a  store  for  the  margarine,  it  was  not  a  package 
within  the  meaning  of  sect.  6  of  the  Margarine  Act,  1887,  and 
he  therefore  dismissed  the  summons. 

The  question  upon  which  the  opinion  of  the  Coart  was  desired 
was  whether,  upon  the  above  statement  of  facts,  the  magistrate 
cnme  to  a  correct  determination  and  decision  in  point  oflaw. 
D.  G.  Bartley  for  the  appellant. 
The  respondent  did  not  appear. 

Lord  Alvebstone,  O.J. — Knowing  the  object  of  this  Act  is  to 
make  sure  that  when  a  person  asks  for  butter  he  shall  get  butter, 
and  when  he  asks  for  margarine  he  shall  get  margarine,  I  think 
this  case  is  clear,  and  it  must  go  back  to  the  magistrate  to 
convict. 

Kennedy  and  Philliicobe,  JJ.  concurred. 

Appeal  allowed. 
Solicitors :  Allen  and  Son. 
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KING'S  BENCH  DIVISION. 

Tuesday,  July  12,  1904. 

(Before  Lord  Alvkbstone,  C.J.,  Kinnbdt  and  Philumobx,  JJ.) 

Scott  (app.)  v.  Pillinbb  (resp.).  (a) 

Local  government — By-law — Validity — Sale  of  racmg  type  in 
newspapers — By-law  forbidding  the  frequenting  of  pubUe  streets 
for  the  sale  of  such  newspapers — Municipal  Corporations  Act, 
1882  (45  &  46  Vict.  c.  50),  s.  23. 

Under  the  power  given  by  sect.  28  of  the  Municipal  Corporations 
Act,  1882,  to  make  by-laws  for  the  good  rule  and  government  of 
the  county  t  a  county  council  made  the  following  by-law :  ''Sale 
of  ra/^ing  tips.  No  person  shall  frequent  and  use  any  street  or 
other  public  place  either  on  behalf  of  himself  or  of  any  other 
person  for  the  purpose  of  selling  or  distributing  any  paper  or 
written  or  printed  matter  devoted  wholly  or  mainly  to  giving 
information  as  to  the  probable  result  of  races,  steeplechases,  or 
other  competitions J^ 

Hfld  {by  Lord  Alverstone,  C.J.  and  Kewnedy,  J. ;  PhiUimore,  J. 
dissenting),  that  the  by-law  was  too  wide,  and  was  invalid  as 
including  within  its  scope  sales  of  newspapers  in  the  streets 
which  could  not  be  regarded  otikerwise  than  as  perfectly 
innocent  sales  not  tending  towards  street  betting. 

CASE  stated  by  justices  of  the  peace,  sitting  as  a  court  of 
summary  jurisdiction,  at   Handsworth,   in  the  county  of 
Stafford. 

An  information  was  preferred  by  George  Pilliner  (the  respon- 
dent), superintendent  of  police,  against  John  Scott  (the  appel- 
lant), for  that  on  the  19th  day  of  April,  1904,  at  the  parish  of 
Handsworth,  he  did  then  and  there  frequent  and  use  a  certain 
street  or  public  place  there  situate,  called  Soho-road,  and  did 
then  and  there  sell  or  distribute  a  certain  paper  or  written  or 
printed  matter  —  namely,  a  certain  paper  called  the  Midland 
Sporting  News,  devoted  wholly  or  mainly  to  giving  information 
as  to  the  probable  result  of  races,  steeplechases,  or  other  com- 
petitions, contrary  to  by-law  No.  13  (c),  being  an  amendment  of 
and  additions  to  by-laws  for  the  good  role  and  goyemment  of 
the  administrative  county  of  Stafford  other  than  municipal 
boroughs,  and  contrary  to  the  statute  in  that  case  made  and 
provided. 

(a)  Beported  by  W.  W.  Obx,  Eiq.,  Buriittr-ftt-Law. 
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Scott  After  hearing  the  parties  and  the  evidence  adduced  by  them 

^'  on   the   18th   day   of   May,   1904,   the  justices   convicted   the 

'    appellant  of  a  breach  of  the  by-law,  and  fined  him  5Z.  and  costs. 

1904.  At  the  hearing  of  the  information  the  following  witnesses  were 

■ —        called  and  evidence  given : 

msnt-^^^w     ^^  respondent,  Pilliner,  on  being  sworn,  stated  that  he  laid 

—Validity—  the  information  as   superintendent  of  the   Handsworth   petty 

Racing  Hp$    sessional  division ;  that  he  produced  a  sealed  and  certified  copy 

—F'^wtit^  ^^  *^®  amendment  of  and  additions  to  by-laws  for  the  good  rule 

puhiie  8tre§ti  and  government  of  the  administrative  county  of  Stafibrd  other 

for  sale  of    than   municipal  boroughs,   and  that  Handsworth   was   in    the 

Proh^Hon    Staffordshire  county  and  was  not  a  municipal  borough,  and  that 

—Good      the  same  had  been  submitted  to  the  Secretary  of  State  and  had 

government—  not  been   disallowed ;    and    that    be    was    proceeding    under 

Municipal    bv-law  13  (c)  for  a  breach  of  that  by-law  as  to  the  sale  of  racing 

Corporattona   ^  •  ® 

Act,  1882      tips. 

c.  60), «.  23.       John  Hall,  a  sergeant  of  the  Staffordshire  police  force,  stated: 

The  defendant  is  oharged  wifch  aelling  or  diatribnting  »  paper,  written  or  printed, 
devoted  wholly  or  mainly  to  giving  information  as  to  the  probable  result  of  vaoeB, 
Bteepleohaaes,  or  other  competitions.  I  prodnce  a  paper  called  the  Midland  8p€friing 
NewBt  of  Tneeday,  the  19th  day  of  April,  1904.  At  11.20  on  the  morning  of  the 
19Ui  day  of  April  I  saw  the  defendant  in  Soho-road,  a  street  in  Handswortfa,  the 
main  road.  He  had  a  nnmber  of  papers  under  his  arm,  and  I  saw  him  seU  one  to  a 
man  who  was  passing.  I  then  went  to  him  and  bought  the  paper  I  produce  from 
him,  for  which  I  paid  Id.  He  said  he  was  selling  them  for  a  blind  man,  to  whom  he 
pointed,  on  the  opposite  side  of  the  street.  The  paper  contained  eight  ootumns, 
and,  with  the  exception  of  four  small  advertisements,  it  was  entirely  devoted  to 
sporting  sews,  racing  and  steeplechasing.  The  first  column  was  devoted  to  tips  on 
races  and  steepleofaiases,  except  a  portion  quoting  the  betting  for  the  C^^  and 
Suburban,  the  Derby,  and  Manchester  betting.  The  second  column  was  enttrely 
devoted  to  tips.  Column  3,  except  a  small  portion,  was  devoted  to  tips.  Column  4 
was  devoted  to  racing,  but  not  tips.  Column  5  was  devoted  to  racing  news,  but  not 
tips.  Column  6  was  partly  devoted  to  tips,  and  the  remaining  portion  to  rmoing 
news.  Column  7  contained  no  tips,  but  racing  news.  Column  8  had  no  tipe,  some 
racing  news,  several  advertisements  by  betting  men,  and  some  other  advertiaemcnts 
which  had  nothing  to  do  with  racing,  ard  two  doctors'  advertisements  on  the  top  of 
the  paper  on  each  sheet. 

In  cross-examination  the  witness  further  stated : 

The  defendant,  a'  respectable  and  well*  conducted  man,  is  a  general  newsvendor, 
not  employed  exdnsively  for  these  papers.  This  was  the  first  summons  against  him. 
I  saw  him  first  at  11.20,  and  at  12.15  in  a  different  locality.  He  was  frequenting 
the  street,  and  I  saw  him  many  times  before  and  since  in  that  locality.  He  had 
only  similar  papers  to  the  one  produced  on  that  day,  and  similar  papers  on  previous 
oocasions.  He  was  more  than  half  a  dozen  times  in  that  street  and  at  t^iia  par- 
ticular spot  ever  since  the  by-laws  came  into  operation,  and  previously  on  many 
occasions.  It  was  a  daily  occurrence  in  the  same  street,  and  within  100  jards  of 
this  particular  spot,  and  at  this  spot.  He  did  not  make  any  lengthened  stand  at 
one  spot,  but  passed  up  and  down  the  street,  and  did  so  on  many  oooasiotiB  before  he 
used  the  road  for  selling  this  particular  paper. 

By-law  18  (c)  provided: 

Sale  of  racing  tips. — No  person  ehaU  frequent  and  use  any  street  or  other  pnUie 
place  either  on  behalf  of  himself  or  of  any  other  person  for  the  purpose  of  Mllh^r  ot 
distributing  any  paper  or  written  or  printed  matter  devoted  wholly  or  mainly  to 
giving  information  as  to  the  probable  result  of  races,  steeplechases,  or  other  oosi- 
petitions.  Every  person  contravening  any  of  the  foregoing  provimons  fehall  be  liaUe 
to  a  penalty  not  exceeding  51. 
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The  appellant  called  no  evidence^  but  contended:    (1)  that       Soott 
there  was  no  evidence  upon  which  the  jastices  coald  properly    p^  ^' 

find  as  a  &ct  that  the  appellant  had  frequented  the  street  for        

the  purpose  of  selling  the  paper ;  (2)  that  there  was  no  evidence        1004. 
upon  which  the  justices  could  properly  find  as  a  fact  that  the  ^     *; 

*^  111'*  •ijij.jx''        •!•  i.'  X      Local  aoveifi- 

paper  was  wholly  or  mainly  devoted  to  giving  information  as  to  mtn^By-law 
the  probable  result  of  races^  steeplechases^  or  other  competitions ;  ^VaUidUy— 
(3)  that  the  by-law  was  ultra  vires :  and  (4)  that  the  by-law  was  .*«c*»v  **p« 

nnrfiasonftblfi  '  ''  xn  newspaper 

^^        •  ^  ,  ,  ,  „  ,      1    i.  ,  —Frequenting 

The  justices  found  as  facts  that  the  appellant  had  frequented  public  ttr^cu 
the  street  for  the  purpose  aforesaidj  and  that  the  paper  was    fonaUqf 
mainly  devoted  to  giving  the  probable  result  of  races,  and  they    pj^^^ 
held  that  the  by-law  was  gooa  and  valid  and  properly  made  by      —Gfood 
the  Coanty  Coancil  of  Stafford,  and  was  neither  ultra  vires  nor  gfyvrnm^nt— 
unreasonable.     They  accordingly  convicted  the  appellant.  CofwnlwoL 

The  questions  for  the  opinion  of  the  Court  were:  (1)  Was     Act,lBB2 
there  any  evidence  upon  which  the  jastices  could  properly  find  (45  ^46  Vict 
that  the  appellant  frequented   the   street  for  the  purpose  of   ^*  *P)'  '•  ^^• 
selling  the  paper  f     (2)  Was  there  any  evidence  upon  which 
they  could  properly  find  that  the  paper  was  mainly  devoted  to 
giving  the  probable   result   of  races?     (3)    Was   the    by-law 
properly  made  by  the  County  Council  of  Stafford,  and  was  the 
same  valid  as  being  reasonable,   and  generally   whether  the 
jastices  upon  the  above  statement  of  facts  came  to  a  correct 
decision  in  point  of  law,  and  if  not,  what  should  be  done  in  the 
premises  f 

Sect.  16  of  the  Local  Govemmeut  Act,  1888,  gives  a  county 
council  the  same  power  of  making  by-laws  in  relation  to  their 
county  as  the  coancil  of  a  borough  have  of  making  by-laws  in 
relation  to  their  borough  under  sect.  23  of  the  Municipal 
Corporations  Act,  1882,  with  the  proviso  that  such  by-laws  are 
not  to  be  of  any  force  or  effect  within  any  borough. 

Sect.  23  of  the  Municipal  Corporations  Act,  1882  (45  &  46 
Vict.  c.  50),  provides  : 

(1)  Tbe  oomioil  may  from  time  to  time  make  snob  by-laws  as  to  tbem  seem  meet 
for  tiie  food  mle  and  gorerDmemt  of  tbe  bonmgb,  and  for  preyention  and  enppree* 
uon  of  DiiieanoeB  not  already  pnnisbable  in  a  summary  manner  by  rirtoe  of  any  Act 
in  force  throng-bont  the  borongb,  and  may  thereby  appoint  snob  fines,  not  exceeding 
in  any  case  5K.,  as  they  deem  necessary  for  Uie  preyention  and  suppression  of 
oifenoee  against  the  same^ 

Danckicerts,  K.C.  (/.  S.  Pritchett  with  him)  for  the  appellant. 
— The  by-law  was  made  under  the  powers  given  by  sect.  23  of 
the  Municipal  Corporations  Act,  1882,  nnd  the  qaestion  is  as  to 
its  validity.  It  is  submitted  that  the  by-law  is  ultra  vires  and 
unreasonable.  The  two  questions  for  the  Court  are,  first,  whether 
this  paper  came  within  the  by-law  at  all ;  and,  secondly,  if  so, 
whether  the  by-law  is  one  which  ought  to  be  supported.  By  the 
words  of  the  by-law  the  paper  must  be  one  which  is  devoted 

wholly  or  mainly^'  to  giving  information  as  to  the  probable 


(t 
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SooTT       result  of  races^  steeplechases^  and  competitioDS.     Less  than  one- 

^'  third  of  this  paper  is  devoted  to  the  probable  result  of  steeple- 

iLLiKSB.    Q]^g^Qg^  ^jy^^  ^]^j^|.  jjeiug  SO,  it  is  obvious  that  this  paper  does  not 

1904.        come  within   the   by-law  at   all,  and  the  sale  of  it  does  not 

infringe  the  by-law.     Secondly,  the  by-law  itself  is  bad.     A  by- 

JJl^lJJj^^J^^  law  made  under  sect.  23  must  be  for  one  of  two  purposes,  either 
—VaUdily^  for  the   Suppression   of  nuisances,   or  for  the  good  rale  and 
Racing  Hfif   government  of  the  county.    This  clearly  was  not  a  nuisance,  and 
vi^nsfiogpa^  it  cannot  be  said  to  infringe  anything  for  good  rule  and  govern- 
pvAUc  stretu  uaent.     The  whole  by-law  is  too  unreasonable,  too  wide,  and  too 
for§aU  of    general,  and  is  bad  upon  that  ground :  {ifcbcdonald  v.  Loch/rane, 
pJJ^~      51  J.  P.  629).     The  appellant  was  properly  selling  newspapers 
^Ooad      ^^  ^he  streets,  and  it  is  said  that  he  was  unlawfully  there  because 
gov&mmmi'-  his  newspaper  contained  racing  news  and  so  infringed  against 
MwUeipal    ^j^jg  by-law.      That  raises  this  difficulty  :    Who  is  to  say  and 
^rTssS"  decide  whether  a  newspaper  is  or  is  not  obnoxious  to  this  by-law 
(45  ^  46  Vict,  on  that  ground  f     This  by-law  applies  to  every  street  or  public 
c,  50),  f.  28.  place  in  the  county  except  the  boroughs,  and  if  a  boy  went  into 
a  railway  carriage  or  theatre  and  sold  this  paper  he  would  be 
liable — ^if  the  by-law  is  good — to  this  penalty.     There  ought  to 
be  something  more  definite  than  that,  and  the  by-law  is  simply 
an  attempt  to  impose  a  particular  view  of  moral  conduct  on  the 
whole  inhabitants  of  the  rural  parts  of  the  county.     It  has  its 
origin  in  the  mistaken  view  that  every  person  who  buys  the 
paper  wants  to  bet.     The  by-law  is  therefore  not  one  either  for 
the  suppression  of  nuisances,  or  for  good  rule  and  government, 
and  is  bad:  {Tlwmaa  v.  Sutlers,  81  L.  T.  Itep.  469;  (1900)  1 
Ch.    10).      [Lord  Alveestonb,  C.J. — The  principles  applicable 
are  clearly  laid  down  by  Lord  Russell,  C.J.  in  Kruae  v.  Johnson^ 
(78  L.  T.  Rep.,  at  pp.  650-51;  (1898)  2  Q.  B.,  at  pp.  99-101.)] 
There  are  several  heads  there  enumerated  under  which  this  by- 
law may  fall.     It  may  be  ultra  vires  because  unreasonable,  and 
also  because  it  is  not  within  the  scope  of  these  powers. 

Avory,  K.C.  {W.  Shakespeare  witn  him)  for  the  respondent. — 
The  real  ground  on  which  this  by-law  was  made  and  on  which 
it  was  intended  to  operate  was  the  prevention  of  betting  in  the 
streets.  The  sale  of  such  papers  as  these  necessarily  leads  to 
betting  in  the  streets,  and  the  Court  ought  to  look  at  this 
by-law  as  one  to  prevent  betting  in  the  streets ;  and  in  Thomas 
v.  Butters  {vbi  sup.)  a  by-law  made  under  the  very  same  section 
for  the  prevention  of  street  betting  was  held  to  be  ffood.  A 
by-law  which  prohibits  the  sale  of  racing  tips  in  the  street 
by  a  person  who  is  frequenting  the  street  for  that  purpose  is 
aimed  at  the  very  same  thing — namely,  the  prevention  of  street 
betting — and  that  is  the  object  it  has  in  view.  The  very  gist  of 
the  by-law  is  the  frequenting  and  using  the  street  for  this 
purpose,  and  therefore  it  only  applies  to  the  person  who  goes 
frequently  and  habitually  to  the  street  for  that  purpose.  The 
business  of  selling  papers  with  tips  is  equally  within  the 
purview   of  a  by-law  to  prevent.    The  by-law  is  said   to  be 
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nnreaaonable  because  it  would  punish  a  person  who  goes  into  a       Scott 
railway  carriage  to  sell  the  paper;  but  it  would  not  apply  in    p,-^*^„. 

that  case^  as  such  a  person  could  not  be  said  to  frequent  the       

carriage  for  that  purpose,  uor  could  it  apply  to  the  giving  oC       1904. 
probable  results  of  competitiye  examinations,  as  has  been  con-  t^^I~ 
tended  [Lord  Alvebstone,  C.J. — Does  not  this  by-law  go  too  m«nt— ByHcw 
far,  and  is  it  not  too  wide  ?    It  would  really  hit  a  poor  lad  —Validity^ 
who  gets  his  living  by  selling  papers  in  the  street,  although  he  ^^'■^^  **/>• 
has  nothing  to  do  with  betting.]     It  is  necessary  to  deal  with  ^^^^^^^^ 
the  person  who  sells,  and  if  he  is  a  mere  lad  that  can  be  dealt  public  ttreBU 
with  by  the  magistrates,  and  is  a  question  for  them.     If  it  is    JovaUof 
legitimate  to  prevent  by  a  by-law  betting  in  the  street — and    p^^^i^ 
Thomcut  V.  Butters  {ubi  sup.)  has  decided  that  a  bv-law  for  that      -^Good 
purpose  is  good — then  it  must  also  be  admissible  by  such  s,  gov^mmsnt'^ 
by-law  as  the  present  to  prohibit  that  which  is  ancillary  to  Carv^tu!^ 
street    betting — namely,   the    sale    of    racing    tips.     All    the     Ad,  1882 
suggested   difficulties   are   removed   by  the   use   of  the  words  {^  4*  ^  Fici. 
"  frequenting  and  using,^'  and  so  long  as  the  words  '^  frequenting   ^'  ^^*  '*  *^' 
and  using '^  are   properly  interpreted   no   hardship  can  arise. 
Reliance  is  placed  on  the  use  of  these  words  in  the  by-law,  as 
well  as  on  the  words  ''  devoted  wholly  or  mainly,'^  though  the 
latter  is  a  question  of  fact  entirely  for  the  justices. 

Banchwerts,  K.O.  in  reply. 

Phillimobe,  J. — Although  the  power  to  make  by-laws  for 
good  rule  and  government  were  formerly  possessed  only  by 
municipal  corporations  under  the  Municipal  Corporations  Act, 
that  power  has  now  been  extended  by  Parliament  to  county 
councils,  who  are  now  authorised  to  make  by-laws  for  the  good 
rule  and  government  of  their  counties.  Therefore,  if  county 
councils  think  that  additional  by-laws  are  necessary  for  the  good 
rale  and  government  of  their  counties,  I  am  strongly  of  opinion 
that  this  Court  ought  to  be  very  slow  in  interfering  without 
good  cause  with  such  by-laws  as  the  council  may  frame  for  that 
purpose.  Dealing  with  the  by-law  in  the  present  case,  it  seems 
to  me  that  it  is  a  reasonable  by-law — at  all  events  that  it  is  not 
an  unreasonable  one — and  therefore,  in  my  judgment,  it  ought 
to  be  supported. 

Kennedy,  J. — I  regret  to  have  to  come  to  a  different  con- 
clusion. The  by-law  is  framed  for  the  purpose  of  preventing  a 
person  frequenting  and  using  any  street  or  other  public  place 
for  the  purpose  of  selling  any  paper  which  is  devoted  wholly  or 
mainly  to  giving  information  as  to  the  probable  results  of  races, 
and  so  on.  Whether  such  a  by-law  as  that  is  ultra  vires  or  not 
has  to  be  determined  on  legal  principles,  apart  altogether  from 
the  question  whether  such  a  by-law  is  desirable.  The  case  finds 
that  the  conviction  was  for  frequenting  and  using  a  street  and 
there  selling  and  distributing  a  newspaper  devoted  wholly  or 
mainly  to  giving  information  as  to  the  probable  result  of  races, 
steeplechases,  and  other  competitions.  It  cannot  be  disputed 
that  such  information  may  be  given  without  infringing  the  law. 
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Scott       It  is  icformation  of  a  legal  kind,  and  information  which  to 
PiLuKtK     ^^^7  persons  is  harmless^  and  I  should  be  slow  to  think  that  it 

'    is  a  reasonable  thing  to  prevent  the  sale  in  this  way  of  a  paper 

1904.       which  contains  information  in  itself  legal,  and  to  most  persons 

^  —        harmless,  merely  because  such  information  may  induce  some 

Mani— By-law  persons  to  make  bets.    The  question  is  whether  this  by-law  is 

—VaUdUy'^  reasonable,  and  not  whether  betting  is  desirable  or  undesirable. 

Racing  Ups   "VThile  entirely  agreeing  with  the  view  that  the  greatest  possible 

^F^uefS^g  liberty  should  be  given  to  these  bodies  who  are  authorised  to 

fmbiic  Mireets  make  by-laws,  yet  I  have  come  to  the  conclusion  that  the  by-law 

for  saUjof    qq^  Jq  question  is  not  a  reasonable  by-law,  and  that  it  ought  not 

pf^ian   to  be  supported. 

"Oood  Lord  Alvkrstonb,  C.J. — ^1  come  with  reluctance  to  the  con- 

^^'iT^^^^w"  ^1"^'^^  ^^^^  *1^®  by-law  cannot  be  supported.     I  entirely  agree 

Corip^Hofu  ^*^  ^^®  principle  that  the  by-laws  made  by  public  bodies  for 

Act,  1882     the  good  rule  and  government  of  their  districts  ought  not  to 

(45*#  45  Vitt,  be  interfered  with  if  they  can  be  supported  on  legal  grounds ; 

e.  50),  8. 28.  j^jj^  J  jjQpg  J  ^g^y  j^^|.  |jg  taken  as  saying  that  the  local  authority 

may  not  make  a  proper  and  valid  by-law  for  the  purpose  of 
dealing  with  the  mischief  aimed  at  by  this  by-law.  It  is 
necessary  that  by-laws  should  be  clear  and  definite  as  to  the 
mischief  they  are  aimed  at  and  intended  to  prevent,  and  that 
they  should  not  make  unlawful  things  which  are  otherwise 
lawful.  One  main  objection  to  this  by-law  is  that  it  includes 
the  case  of  a  sale  of  a  newspaper  which  is  not  in  aid  of  street 
betting.  If  it  were  entirely  confined  to  the  prevention  of  street 
betting  it  would,  no  doubt,  be  a  good  by-law ;  but  it  is  too  wide, 
as  it  brings  within  its  purview  a  sale  by  a  newspaper  vendor 
which  may  not  tend  to  street  betting.  It  therefore  does  bring 
within  its  ambit  perfectly  innocent  sales  which  could  not  be 
regarded  as  sales  leading  to  betting.  Moreover,  it  renders  it 
uncertain  what  a  person  may  sell  on  the  street  or  may  not  sell. 
But  merely  on  the  ground  that  it  includes  perfectly  innocent 
sales  which  have  nothing  to  do  with  betting,  with  reluctance  I 
come  to  the  conclusion  that  this  by-law  cannot  be  supported. 

Appeal  allowed. 

Solicitors  for  the  appellant.  Judge  and  Priestley,  for  PhUip 
Baker  and  Co.,  Birmingham. 

Solicitor  for  the  respondent,  H.  M.  Davis,  for  Hand  and  Co., 
Stafford. 
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CROWN    OASES    RESERVED. 

•        Friday,  Nov.  18,  1904. 

(Before  Lord  Alvebstonb,  O.J.,  Lawrancs,   Kennedy, 

RiDLET^  and  Ohannsll,  JJ.) 

Rex  v.  Bbidg water,  (a) 

Practice — Evidence — Prisoner's  evidence — Cross-examin ation  as 
to  character — Nature  and  conduct  of  the  defence — Criminal 
Evidence  Act,  1898  (61  ^  62  Vict.  c.  36),  s.  1. 

A  prisoner,  by  denying  the  truth  of  the  evidence  given  by  the 
witnesses  for  the  prosecution,  does  not  make  an  imputation  on 
the  character  of  the  witnesses  for  the  prosecution  within  the 
meaning  of  the  Criminal  Evidence  Act,  1898,  s,  1.  Neither  is 
setting  vp  a  defence  which  is  inconsistent  with  the  truth  of  the 
statements  made  by  the  witnesses  for  the  prosecution  setting  up 
a  defence  the  nature  and  conduct  of  which  is  such  as  to  involve 
imputations  on  the  character  of  the  witnesses  for  the  prosecution 
so  as  to  make  the  prisoner  liable  to  cross-examination  as  to 
character. 

/^ASE  stated  by  the  Recorder  of  Birmingham.  The  prisoner 
^^  Bridgwater  was  charged  with  stealing  a  quantity  of  copper 
wire.  The  wire  was  tonnd  by  the  police  in  a  perambulator, 
wheeled  by  the  prisoner's  wife,  close  to  the  warehouse  from 
which  it  had  been  stolen^  the  prisoner  being  with  his  wife  at  the 
time.  It  appeared  from  the  facts  stated  that  the  prisoner,  who 
was  a  dealer  in  metal,  had  from  time  to  time  given  information 
to  the  police  with  regard  to  robberies  of  metal,  and  that,  on 
being  charged  at  the  police-station  with  stealing  the  copper  wire 
in  question,  he  had  stated  that  he  was  acting  under  the 
instructions  of  a  certain  Detective-sergeaut  Moss. 

At  the  trial  the  detective- sergeant  gave  evidence,  and  contra- 
dicted the  prisoner's  statement.  The  prisoner,  in  giving 
evidence  in  his  own  behalf,  repeated  the  statement  as  to  his 
employment  by  the  police  with  details. 

Counsel  for  the  crown  then  proceeded  to  cross-examine  the 
prisoner,  and  in  cross-examination  asked  him  whether  he  had 
not  been  previously  convicted. 

The  counsel  for  the  defence  did  not  object  to  this  question, 
but,  on  counsel  for  the  Orown  cross-examining  as  to  the  details 
of  the  convictions,  objected,  as  the  whole  cross-examination  waa 

(a)  Beported  by  A.  A.  Bsthune,  Esq.,  B«rriiter«at-Ii»w, 
VOL.  XX.  3  »  B 
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Bix  contrary  to  the  Criminal  Evidence  Act,  1898  (61  &  62  Vict.  c.  36), 

BaxDowATBB  ®'   ^   {^^'       Counsel  for  the  Crown  contended  that  the    cross- 

examination  was  permissible  on  the  ground  that  the  prisoner  by 

1904.  his  evidence  had  made  imputations  on  the  character    of   the 

p  "T"_  detective-sergeant. 

Evidence-^        The  learned  Recorder  permitted  the  cross-examination  on  the 

Crofs-Bxami-  ground  that  the  natare  and  conduct  of  the  defence  was  such  as 

nation  o£  \q  involve  imputations  on  the  detective-sergeant. 
Oharaei(ir^       The  jury  Convicted  Bridgwater. 

Imputations       The  question  for  the  opinion  of  the  Court  was  whether  under 

on  tvitnesMa  the  circumstances  of  the  case  counsel  for  the  Crown  was  entitled 

Hon— Denial  ^^    P"^    *^    Bridgwater    questions    relating    to    his     previous 

of  truth  of  convictions. 

evidence—        JJq  counsel  appeared. 

^BiZnt^w^h       ^^^^  Alverstonb,  C.J.— We  think  that  the  objection  taken 

truihfulneas  in  this  case  must  be  held  to  be  valid,  and  that  the  conviction  is 

ofwitneta—  therefore  bad.     We  have  to  consider  whether  the  circumstances 

Criminal  q£  ^j^^  ^^^^  were  such  as  to  justify  the  counsel  for  the  prosecution 

Evulenee  Act,  l-li.-  i.  •  •  x-  mi  i.- 

1898  (61  ^  62  qiiestionmg  the  prisoner  as  to  previous  convictions.  The  section 
Vict.  c.  36),  says  that  when  a  person  charged  is  called  as  a  witness  in 
'*  ^'  pursuance  of  the  Act,  he  shall  not  be  asked,  and  if  asked  shall 
not  be  required  to  answer,  any  question  tending  to  show  that  he 
has  been  convicted  of  any  other  offence  unless  {inter  alia)  the 
nature  and  conduct  of  the  defence  has  been  such  as  to  involve 
imputations  on  the  character  of  the  prosecutor  or  the  witnesses 
for  the  prosecution.  I  must  repeat  what  I  have  said  before — 
namely,  that  raising  a  defence,  even  in  forcible  language,  is  not 
of  necessity  casting  imputations  on  the  character  of  the 
prosecutor  or  his  witnesses.  Of  course,  imputations  may  be 
cast  on  their  character  quite  independently  of  the  defence 
raised,  either  by  direct  evidence  or  by  questions  put  to  them 
in  cross-examination.  In  this  case  it  cannot  be  said  that  the 
recorder  refjarded  what  happened  in  the  case  as  other  than 
raising  the  defence.  His  direction  to  the  jury  shows  that  he 
dealt  with  the  case  on  that  view.  He  says :  "  I  directed  the 
jury  that  if  they  thought  the  prisoner  was  in  point  of  fact  acting 
under  the  directions  of  Moss,  or  had  reasonable  grounds  for 
believing  he  was  acting  under  the  directions  of  Moss,  they 
should  acquit  him.'*  He  therefore  acted  on  the  view  that  the 
defence  raised  was  not  such  as  to  cast  an  imputation  on  Moss. 
It  seems  to  me  that,  on  the  whole  statement  of  what  the 
prisoner's  counsel  was  endeavouring  to  elicit  from  Moss,  he 
was  not  doing  more  than  developing  his  defence  that  the 
prisoner  was  acting  under  Moss'  directions,  and  seeking  to 
substantiate  that  defence  by  means  of  admissions  from  Moss. 
If  the  questions  put  to  Moss  had  involved  the  imputation  that  he 
was  guilty  of  misconduct  independently  of  the  defence,  or  of  the 
necessity  for  developing  the  defence  different  considerations 
might  arise,  for  the  questions  might  then  perhaps  be  construed 
as  an   attack   on  the   prosecutor's  general  ch$uracter.    In  this 
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case  the  qaestion  as  to  whether  the  prisoner  had  been  convicted        K»x 

BBIDaWATER. 


was  answered  without  any  objection  from  the  prisoner's  counsel,  *' 


and  he  only  objected  to  the  further  qaestion  as  to  the  nature  of 
the   offence.      It   must   not   be    thought  that   because  counsel        1904. 

for  a  prisoner    allows   a    question    as    to    previous    conviction  p^^^^^ 

to  be  put,  he  can  afterwards  impugn  the  conviction   on    the  Evidence— 

ground  of  the  inadmissibility  of  such  a  question.     He  cannot  Crosa.exami' 
stand  aside  and  allow  an  improper  question  to  be  put  and  after-     ««^*<w*  ^ 

wards  rely  upon  that  question   as  a  ground  for  quashing  the  character— 

conviction.     In  this  case,  and  under  the  circumstances,  if  the  ImpuUtiona 

learned  Recorder  had  told  the  jury  that   they   were  to  disregard  on  witnesses 

the  prisoner's  answer  as  to  his  having  been  previously  convicted,  l^J^Senial 

this  Court  would  not,  I  think,  have  been  inclined  to  interfere,  of  tmth  of 

But  th£  Recorder  did  nob  do  anything  of  the  kind,  and  therefore  evidence—  , 

it  was  made  to  appear    to    the    jury    that    the    question    was  /^^^/^i^' 

justified  under  the  Act,  because,  in  the  words  of  the  section,  the  tmtJ^lness 

nature   or   conduct   of   the   defence   was   such    as    to    involve  of  witness-- 

imputations  on  the  character  of  the  prosecutor  or  the  witnesses  Evidem^ce^Act 

for   the   prosecution.      We   can  see  no   ground   for   any    such  i898  (61  ^  62 

suggestion,  and  think,  therefore,  the  question  ought  not  to  have  Ftc*.  c.  36), 
been  put;  and  as  it  was  put,  and  the  jury  were  not  cautioned  to         **  ^' 
disregard  the  answer,  the  conviction  cannot  stand  and  must  be 
quashed. 

Laweancb,  Kennedy,  Ridley,  and  Channell,  JJ.  concurred. 

Conviction  quashed. 

No  solicitors  were  instructed. 


CROWN   CASES   RESERVED. 
Friday,  Nov.  18,  1904. 

(Before  Lord  Alverstone,  C.J.,  Lawrancb,  Kennedy, 

Ridley,  and  Channell,  J  J.) 

Rex  V,  Hale,  (a) 

Practice — Evidence — Cruelty   to  children — Presence  of   child  at 
trial — When  necessary — 57<fe  58  Vict.  c.  41,  8.  16.  (b) 

JBy  sect.  16  of  the  Prevention  of  Cruelty  to  Children  Act,  1894,  it  is 
provided  that   where  in  any  proceedings  with  relation  to  an 

(a)  Boported  by  A.  A.  Bethuke,  Esq.,  Barrister-at-Law. 

(b)  The  Prevention  of  Craelty  to  Children  Act,  1894,  is  repealed  by  the  PreTention 
of  Cruelty  to  ChildreA  Aot,  1898  ;  but  seot.  16  la  re-enacted  by  seot.  16  of  tl^e  lat^r 
Act, 

9  B  9  2 


740  CUIMiNAL   LA.W   CASES. 

Hbx  offence  of  cruelty  within  the  meaning  of  the  Act,  or  of  any  of  the 

UaIe  offences  mentioned  in  the  schedule  to  the  Act,    the    Court    is 

'  satisfied  by  the  evidence  of  a  registered  medical  practitioner  thcU 

1904.  the  attendance  before  the  Oourt  in  respect  of  any  child  of  whom 

Practice'-  ^/le  offence  is  alleged   to  have   been  committed  would  involve 

Evidence—  seinoiLs  danger  to  its  life  or  health,  and  is  further  satisfied  that 

Cnielty  to  the  evidence  of  the  child  is  not  essential  to  the  just  hearing  of 

children—  ^^^  case,  the  case  man  be  proceeded  with  and  determined  in  the 

Presence  of  ,  /.ji        i-u  ^ 

child  at  trial       absence  oj  the  child. 

— Necessity    Held,  that  this  enactment  does  not  require  the  presence  of  the  child 
^T~chiA^^^       tw  Court  in  every  case,  but  only  when  the  evidence  of  the  child  is 

Act,  \bIT        necessary. 
(57  #  58  Viet. 

0. 41), ..  16  (6).  rnmS  case,  as  stated  by  Kennedy,  J.,  was  as  follows  :— 

At  the  Glamorgan  Assizes  Ellen  Hale  was  tried  before  me 
on  an  indictment  which  in  the  first  eight  counts  charged  her 
with  offences  under  the  Prevention  of  Cruelty  to  Children  Act, 
1894  (57  &58  Vict.  c.  41),  s.  1,  in  regard  to  four  children  of 
the  ages  respectively  of  twelve,  seven,  five,  and  three  years. 
The  indictment  comprised  in  these  counts  charges  against  the 
prisoner,  in  regard  to  each  child,  of  wilfully  neglecting  the  child 
in  a  manner  likely  to  cause  such  child  unnecessary  suffering  and 
injury  to  its  health. 

In  regard  to  the  second  count,  which  was  the  count  charging 
the  prisoner  with  wilfully  neglecting  the  eldest  child  in  a  manner 
likely  to  cause  injury  to  his  health,  I  held  there  was  no  evidence 
which  could  justify  a  conviction,  and  a  ninth  count  against  the 
prisoner  under  the  Inebriates  Act,  1879  (42  &43  Vict.  c.  19),  and 
57  &  58  Vict.  c.  41,  8.  11,  was  not  proceeded  with. 

The  jury  found  the  prisoner  guilty,  in  respect  of  all  the  four 
children,  of  the  offences  charged  against  her  in  the  first,  third, 
fourth,  fifth,  sixth,  and  seventh  counts. 

None  of  the  children  were  produced  as  witnesses  for  the 
prosecution,  and  none  of  them  were  present  in  Court,  and  in 
the  course  of  the  trial  I  drew  the  attention  of  Mr.  Arthur  Lewis, 
the  counsel  for  the  prosecution,  to  the  provisions  of  sect.  16  of 
the  Prevention  of  Cruelty  to  Children  Act,  1894,  and  there  was 
some  discussion  as  to  whether  the  effect  of  the  said  section  is  or 
is  not,  by  necessary  implication,  that  a  case  under  the  1st 
section  of  the  said  Act  cannot  be  *'  proceeded  with  and  deter- 
mined^' in  the  absence  of  the  child  in  respect  of  whom  the 
offence  is  alleged  to  have  been  committed,  except  under  two 
conditions  specified  in  sect.  16 — viz.,  (1)  that  the  Court  is 
satisfied  by  the  evidence  of  a  registered  medical  practitioner  that 
the  attendance  of  the  child  before  the  Court  would  involve 
serious  danger  to  its  life  or  health,  and  (2)  the  Court  is  further 
satisfied  that  the  evidence  of  the  child  is  not  essential  to  the  jast 
hearing  of  the  case. 

There  was  in  the  present  case  no  such  evidence  of  a  registered 
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medical  practitioner  as  is  mentioned  in  this  section.     The  16th        Bbx 
section  has  never  received  judicial  interpretation,  and  the  meaning  ^* 

and  application  appeared  to  mo  to  be  so  far  open  to  argument        ' 

that  I  hiive  thought  it  right,  according  to  the  request  of  the        1904. 
counsel  on  behalf  of  the  prisoner,  to  state  a  case  for  the  opinion         ~~r  _ 
of  the  Court  for  Crown  Cases  Reserved  upon  the  question,  and  I    Evidence- 
postponed  judgment  and  released  the  prisoner  on  bail  pending    Cruelly  to 
the  decision  of  the  Court.  PmtTce^ 

The  question  for  the  consideration  of  the  Court  is  whether  or  cww  aUWal 
not,  under  the  said  sect.  16,  at  the  trial  of  an  indictment  under   —Necessity 
67  &  58  Vict.  c.  41,  s.  1,  the  attendance  at  the  Court  of  the  for-Cruelty 
child  in  respect  of  whom  the    offence  is  alleged  to  have  been     ^^^  igg^T 
committed  is,  except  under  the  circumstances  of  exception  therein  (57  4- '58  VUt. 
specified,  requisite  and  necessary  in  order  that  the  case  may  be  «•  41), «.  16  (6). 
proceeded  with  and  determined. 

If  in  the  opinion  of  this  Court  the  case  was  one  in  which  I 
ought  to  have  held  that,  in  the  absence  of  the  children  and 
of  any  evidence  of  a  registered  medical  practitioner  to  justify 
their  abseuce,  no  case  had  been  presented  by  the  prosecution 
upon  which  the  accused  could  properly  be  convicted,  the 
conviction  is  to  be  quashed,  otherwise  the  conviction  is  to  stand. 

W.  R.  Kennedy. 

Clarke  Hall,  for  the  Crown,  referred  to  Beg.  v.  Cox,  77  L.  T. 
R^p.534;  18  Cox.  C.  C.  672;  (1898)  1  Q.  B.  179. 

The  prisoner  was  not  represented. 

liord  Alvbbstone,  C.J. — I  am  glad  that  this  case  should  have 
been  stated  in  order  that  it  may  be  judicially  determined  what 
is  the  meaning  of  the  enactment  in  the  section.  But  now  that 
the  matter  has  been  discussed  I  have  no  doubt.  The  section 
cannot  have  meant  that  in  every  case  the  child  must  be  in 
Court,  for  that  would  be  to  make  a  condition  in  this  class  of 
offence  which  dees  not  exist  in  any  other  offence.  I  think 
that  the  enactment  was  intended  to  provide  for  the  appearance 
of  the  child  when  its  evidence  was  necessary.  It  is  quite  true 
that  it  was  within  the  power  and  authority  of  the  judge  to  say 
that  a  child  need  not  attend  quite  apart  from  the  power  given 
by  this  section.  But  framers  of  these  Acts  of  Parliament,  not 
having  every  incident  of  the  criminal  law  before  them^  often 
insert  provisions  which  are  unnecessary.  The  section  was,  no 
doubt,  inserted  in  the  interest  of  the  prisoner.  If  the  child^s 
evidence  is  essential,  the  child  must  be  called;  if  the  child^s 
evidence  is  not  essential,  then  it  need  not  be  present  in  Court. 
In  the  case  of  proceedings  before  magistrates  the  conditions 
must  be  fulfilled.  But  in  this  case  I  have  come  to  the  conclusion 
that  the  presence  of  the  children  was  not  essential,  and  that  the 
conviction  must  stand. 

Lawrance,  Kennedy,  Ridley,  and  Channell,  JJ.  concurred. 

Conviction  affirmed. 
Solicitor :  Moreton  Phillips. 
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KING'S  BENCH  DIVISION. 

Monday y  July  11,  1904. 

(Before  Lord  Alveestonb,  C.J.,  Kennedy,  and  Phillimoee, 

JJ.) 

Poplar  Union  (apps.)  v.  Mabtin  (reap.)  (a) 

Vagrancy — Able-bodied  pauper — Wilfully  refusing  or  neglecting 
to  maintain  himself — Vagrancy  Act,  1824  (5  Qeo.  4,  c.  83),  s.  3. 

In  considering  whether  or  not  a  person  being  able  wholly  or  in  pari 
to  maintain  himself  ha^  wilfully  refused  and  neglected  so  to  do 
within  sect,  3  of  the  Vagrancy  Act,  1824,  because  he  has  refused 
work  outside  the  workhouse  for  which  he  would  receive  board 
and  lodging  and  a  small  weekly  wage,  the  Court  must  consider 
the  conditions  upon  which  the  work  has  been  offered,  and  whether 
the  refusal  to  accept  such  work  or  such  condition  was  reasonable 
or  not. 

CASE  stated  on  an  information  charging  the  respondent 
for  that  he  being  a  person  able  wholly  or  in  part  to 
maintain  himself  by  work  or  other  means  did  wilfally  refuse 
or  neglect  so  to  do,  by  which  refusal  or  neglect  he  became 
chargeable  to  the  common  fund  of  the  Poplar  Union. 

The  facts  were  as  follows  : — 

The  respondent  was  an  able-bodied  man  of  thirty-nine  years  of 
age,  and  on  the  23rd  day  of  February,  1904,  was  admitted  to  the 
Poplar  Workhouse,  and  on  the  13th  day  of  April  following  he 
and  ten  other  pauper  inmates  were  taken  by  the  labour  master 
to  the  farm  colony  established  by  William  Booth  at  Hadleigh,  in 
Essex,  for  the  reception  and  employment  of  destitute  men. 

Under  the  terms  of  an  agreement  between  the  appellants  and 
William  Booth  the  respondent  could  have  started  work  at  the 
colony  on  probation,  receiving  as  remuneration  his  food  and 
lodging  free  and  6d.  a  week  in  the  nature  of  pocket-money,  and 
if  the  respondent  had  after  two  or  three  weeks  been  employed 
upon  brick  work  he  could  have  earned  4 id.  a  yard  for  digging 
clay,  at  which  rate  of  pay  it  is  possible  for  some  men  to  earn  30«. 
a  week.  He  was  told  to  go  to  work  in  the  brickfield  at  the 
colony.  It  was  not  possible  to  do  more  than  guess  at  the 
remuneration  which  he  might  have  earned  later  on. 

These  terms  were  explained  to  the  respondent,  and  he  was 
asked  to  sign  an  undertaking  to  conform  to  the  rules  of  the 

(a)  Reported  by  W.  de  B.  Hbbbbbt,  Esq.,  Bamstor-at-Law. 
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colony,  but  he  refused  to  work  upon  the  terms  or  to  sign  such      Poplab 
uudei'taking,  and  left  the  colony.  Union 

On  the  18th  day  of  April,  1904,  the  respondent  returned  to  the     mabtin. 
Poplar  Workhouse,  and  again  became  chargeable  on  the  rates.  — 

It    was   contended    on    behalf    of    the    appellants    thab   the        ^^^^- 
respondent  had  rendered   himself    liable    to   conviction    as   an    yagrancy— 
idle  and  disorderly  person  under  sect.  3  of  5  Geo.  4,  c.  83.  Refusal  or 

The  magistrate  decided  against  this  contention  on  the  ground     neglect  to 
that  the  respondent  could  not  be  legally  required  to  work  for     j^^ghr'^ 
anyone  on  the  terms  offered,  which  as  to  the  money  wages  were   Able-bodied 
for  a  time  no  wages  at  all,  and  as  to  the  food,  &c.,  a  violation  of      pauper 
the  Truck  Acts.     He  was  of  opinion  that  the  words  of  the  section   "^^"^[^0^' 
above  referred  to  or  to  be  construed  with  reasonable  limitations     ^5  aeo.\ 
and  reasonable  regard  to  the  class  of  work  to  which  the  person    c.  83),  s.  3. 
charged  had  been  accustomed,  and  also  to  the  rate  of  wages 
ordinarily  to  be  earned  by  persons  engaged  in  similar  employ- 
ment^ and  he  therefore  held  that  the  respondent  had  not  been 
proved  to  be  a  person  able  wholly  or  in  part  to  maintain  himself. 
The    facts  proved   did,   indeed,    bring  him   within   the    literal 
meaning  of  the  words  of  the  statute,  but  the  consequences  of 
construing  the  statute  literally  seemed  to  him  to  be  such  that  a 
limited  interpretation  must  be  put  upon  the  statute. 

He  appended  some  of  the  possible  consequences  which 
influenced  his  decision  inasmuch  as  the  respondent  would  not 
be  represented  on  the  hearing  of  this  case  : 

(a)  Any  employer  of  Iftbonr  oataide  the  workhouse  could  under  threat  of  pro- 
ceedings under  this  statute  compel  perfoos  who  had  entered  the  workhouse  to  work 
for  him  at  merely  nominal  wages  or  even  for  half  their  food,  inasmuch  as  the 
remuneration  offered,  however  small,  must  be  sufficient  to  maintain  the  person  in 
part. 

(d)  If  men  are  sent  outside  the  workhouse  to  work  for  any  employer  on  any  work, 
no  matter  how  unsuitable  to  them,  they  would  be  liable  to  couTlction  under  this 
statute  as  idle  and  disorderly  on  ref  asing  or  neglecting  to  do  such  work,  whereas  in 
the  workhouse  they  can  only  be  convicted  for  ref  asing  to  work  if  the  work  is  such  as 
is  suited  to  their  age,  strength,  and  capacity.  They  have  also  in  the  workhouse  the 
benefit  of  the  regulations  l^id  down  by  the  Local  Government  Board,  whcreM 
outiide  the  workhonse  these  cannot  be  applied. 

(c)  A  man  to  whom  employment  might  be  offered  abroad  or  in  a  colony  might 
similarly  be  liable  on  refusal  to  conviction  under  this  statute. 

The  question  on  which  the  opinion  of  the  Court  was  desired 
was  whether  the  magistrate  upon  the  above-mentioned  statement 
of  facts  came  to  a  correct  determination  and  decision  in  point  of 
law,  or  whether  he  ought  to  have  convicted  the  respondent  and 
dealt  with  him  as  an  idle  and  disorderly  person  under  sect.  3  of 
5  Geo.  4,  c.  88. 

Golam  for  the  appellants. — There  was  here  a  wilful  refusal  or 
neglect  on  the  part  of  the  pauper,  and  by  such  refusal  or  neglect 
he  became  again  chargeable  to  the  parish.  In  the  workhouse  he 
would  have  had  to  work  (or  nothing,  and  really  the  arrangement 
that  was  made  was  in  his  favour.  In  Attorney -General  v.  Merthyr 
Tydfil  Union  (82  L.  T.  Rep.  662)  Lindley,  M.R.  said  :  ''  The 
poor  laws  impose  on  the  comparatively  well-to-do  the  duty  of 
supporting    those    who    by    reason    of  their    poverty    cannot 


744  CRIMINAL  LAW  CASfifi. 

Poplar      maintaia  themselves.     This  being  so^  the  inability  to  maintain 

Union       himself  which  justifies  an  able-bodied  man  in  requiring  reUef 

Martin,     ^^om  the  poor  law  anthorities  must,  I  apprehend,  be  a  real  actual 

inability  to  support  himself  on  any  terms  which  he  can  in  fact 

1904.       comply  with,  and  which  as  between  him  and  the  ratepayers  do 

Vagrancy^  not  justify  him  in  refusing  to  support  himself.     He  cannot,  in  my 

RefuMl  or  opinion,  lawfully  justify  such  a  refusal  on  the  ground  that  he 
neglect  to  cannot  obtain  work  on  terms  which,  as  between  him  and  his 
^^y^     employer,  he  does  not  consider  reisouable."     This  case  does  not 

ii6i6.6odied   come  within  the  Truck  Acts.     He  also  referred  to  Carpenter  v. 
pauper      Stanley  (33  J.  P.  37). 

'^Zt^82A^       The  respondent  did  not  appear. 
(5  Geo.  4,         Lord  Alvebstonb,  C.J. — If  the  only  course  open  to  us  had  been 

c.  83),  9.  3.    that  we  must  direct  a  conviction  in  this  case,  I  certainly  should 
have  had    the  greatest  possible   diflSculty  in   dealing  with  it. 
Speaking  only  for  myself,  I  cannot  think  it  is  sufficient  to  satisfy 
the  obligation  of  a  person  able  to  maintain  himself  by  work  or 
other  means  wilfully  refusing  and  neglecting  so  to  do  wholly  or 
in  part  to  prove  somebody  has  offered  him  some  kind  of  work  on 
some   terms  which  he  is    not  willing   to  accept^    without  the 
magistrate  going  on   to   consider  whether  or  not   the  refusal 
under  the  circumstances  to  take  the  terms  that  were  offered  to 
him    was    sufficient    evidence   to    show   that  his   refusal   was 
unreasonable.     I  do  not  want  to  criticise  the  learned  magis- 
trate's reasons,  but  I  think  certainly  some  of  them  with  regard 
to  the  opportunity  that  would  be  given  to  persons  outside  to 
stand   and  compel  labourers  to   come  and  work   for   them   at 
certain  terms  seem  rather  far  fetched.     On  the  other  hand,   if 
under  the  words  "  ought  to  be  construed  with  reasonable  hmi- 
tations  and  reasonable  regard  to  the  class  of  work  to  which  the 
person  charged  had  been  accustomed,  and  also  to  the  rate  of 
wages    ordinarily  to   be   earned,^'  if  he  has  considered  those 
matters  solely  in  connection  with  the  refusal  by  the  man  to 
accept  those  terms,  not  being  unreasonable — in  other  words,  if 
not  being  a  wilful  refusal  because  the  terms  imposed  on  him  were 
not  fair  terms — then  I  think  those  are  considerations  he  may 
have  in  his  mind  in  dealing  with  the  particular  question  I  have 
indicated.     I  think,  therefore,  the  case  must  go  back  to   the 
magistrate  in  order  to  decide  whether  or  not  there  has  been  a 
wilful  refusal  or  neglect  on  the  part  of  this  man  to  maintain 
himself  wholly  or  in  part.     He  must  consider  whether  or  not, 
under  those  circumstances^  the  offer  made  to  such  a  man  is  an 
offer  the  refusal  of  which  shows  a  wilful  determination  not  to 
maintain  himself  in  part.     I  should  like  to  say  that  I  entirely 
concur  in  what  my  brother  Phillimore  has  said,  that,  if  the  con- 
dition of  work  is  that  a  man  must  bind  himself  for  a  definite  time 
so  that  he  would  not  be  able  to  go  away  and  take  work  elsewhere^ 
or  that  he  should  have  to  submit  himself  to  matters  that  a  man 
may  properly  take  objection  to,  those  should  be  regarded  with 
regard  to  the  question  of  whether  there  has  been  wilful  neglect 
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to  maintain.     The  case  mast    go  back  to   the  magistrate   to  Poplab 

rehear  with  this  direction.     If  necessary,  the   prosecution  can  Union 

bring  farther  evidence  before  him ;  but  I  certainly  do  not  think  Mabtin. 
that  the  magistrate  should  have  ordered  a  conviction  upon  the        — - 
evidence,  it  being  only  that  he  would  not  accept  the  Salvation        ^^^^- 

Army's  terms.  Vagrancy-^ 

Kennedy,  J.— r-I  am  of  the  same  opiuion,  and  I  quite  share  my    Refusal  or 
Lord^s  views  of  the  impossibility  of  convicting  npon  the  evidence     negUct  to 
before  us.     It  seems  to  me,  with   the  greatest  respect  to  the     ^i^neeif— 
learned  magistrate,  the  statute  has  not  imposed  any  very  great  AhU-bodied 
difficulty  upon  those  who,  like  the  learned  magistrate,  have  great       paxtper 
experience  in  these  mutters  of  life  in  sayiug  that  the  test  is  to  be,   "^^"^[924^ 
Can  the  man.  being  able  wholly  or  in  part  to  maintain  himself,     (5  Qeo.  4, 
be  said  wilfully  to  have  refused  or  neglected  to  do  so  't     That  is    c.  83),  a.  3. 
the  condition  of  conviction.     There  are  manv  circumstances — it 
would  be  absurd  to  try  to  enumerate  even  the  majority  of  them — 
which,  to  my   mind,  would  justify  a  magistrate,  although  the 
man  is  able-bodied,  in  saying,  "1  refuse  to  convict  this  man  ol' 
wilfully  refusing  or  wilfully  neglecting."     One  of  them,  I  think, 
would  be,  speaking  for  myself — and  I  understand  my  Lord  takes 
entirely  the  same  view — if  a  man,  being  put  in  the  pinch  of  a 
particular  necessity  to  ask  for  poor  relief,  was  met  by  an  alter- 
native of  signing  aiU  agreement  of  service  for   any  length    of 
period  at  a  rate  of  wage  which  it  might  be  possible  to  say  would 
help  to  maintain  him  and  not  charge  the  ratepayers  with  his 
keep,  but   which  would    bind  him    to    serve,    possibly  at     an 
uncongenial  trade  and  occupation,  for  an  indefinite  time  and 
lose  chaucesof  bettering  himself;  if  a  man  declines  under  those 
circumstances  to  sign  such  an  agreement,  if  I  were  the  magis- 
trate   I  should   be   slow    10   say   he    was  wilfully   refusing    or 
neglecting.     In  the  same  way,  if   it   were  a  condition  of  the    ^ 
employment  that  he  should  go  to  religious  or  other  services  to 
which  bv  conscience  he  was  averse,  1  should  think  it  would  be 
very  good  ground  indeed  for  saying,  *'  I  decline  to  convict  you 
if  the  only  opportunity  of  work  shown  you  is  work  under  those 
conditions.''     Thirdly,  suppose  a  man  whose  ordinary  occupation 
had  bten  something  of  delicate  manual  industry  had,  by  stress 
of  that   industry,  or  otherwise,  been  obliged  to  come  on   the 
rates  ;  if  to  that  man  was  offered  some  employment  which  would 
prnctically  destroy,    or,    at    auy  rate,    practically  injure,     his 
opportunity  of  earning  his  livelihood  in  the  skilled  industry  to 
which  he  was  accustomed — which,  in  fact,  would  ruin  his  chances 
for    the   future — I    think  that    is   a    matter   again   that   might 
properly  be  considered  by  the  magistrate.     With  great  respect, 
I     should  not,    as   stated  by  him,    ieel  myself  pressed    by  the 
suggestion  that  the  work  was  merely  novel  work — work  to  which 
he  had  not  been  accustomed — nor  even  by  the  suggestion  that 
the  rate  of  wages  was  less  than  that  ordinarily  earned  by  persons 
in    similar  employment.     As    Liudley,    M.B.    pointed    out    in 
Attorney-General  v.  Merthyr  Tydfil  Union  (82  L.  T.  Rep.  662), 
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Poplar     which  was  cited  by  the  learned  coansel  who  has  appeared  before 

Union       ^g^  {^  jg  ^q^  g^  q^^q  entirely  between  a  man  and  his  own  interest 

Martin.     ^^  getting  the  same  wage  as  the  other  persons — the  man  must 

be  regarded  as  a  person  who  is  coming  upon  the  rest  of  the 

1904.       folks  in  the  form  of  the  ratepayers  to  support  him,  and  there- 
Foorancy—   ^^^  niere  novelty  and  mere  getting    a  low  wage    in  itself  I 
Beftual  or    should  be  slow  to  consider  circumstances  which  would  prevent 
neglect  to     my  saying  that  the  refusal  to  accept  the  work  was   a  wilfal 
WmTei/—     i^^f  ^Sfl-l  within  the  statute.     It  seems  to  me  the  magistrate  ought 
Able-bodied    to  consider  all  the  circumstances,  and  if  you  look  at  some  of  the 
pauper       reasons  given  for  the  result  by  the  learned  magistrate,  and  if 
'~Aet^lS24     y^^  ^^^^  *^®  statute,  as  it  seems  to  me  it  ought  to  be  read,  as 
(5  6eo.  4,     asking  the  magistrate  to  say  on  the  facts.  Did  this  man  wilfully 
c.  83),  8. 3.    neglect  or  refuse  ?     I  cannot  conceive  how  any    consequence 
such  as  is  suggested  could  follow,  that  a  man,  being  sent  to  work 
outside   the    workhouse,   no  matter  how  unsuitable  the    work 
might  be,  would  be  liable  to  conviction  under  the  statute  if  he 
refused  to  do  such  work.     If  the  work  from  any  reason,  either 
inherent  in  the  work  itself  or  in  its  condition,  was  a  work  which 
a  man  might  reasonably  refuse,  you  could  not  say  he  was  wilfully 
refusing  so  that  the  magistrate  would  be  entitled  to  convict.    As 
it  is,  I  am  not  satisfied  that  the  magistrate  has  considered  the 
matter  in  the  plain  and  simple  aspect,  but  I  think  he  has  brought 
in  some  considerations  which  I  should  not  treat  as  proper  con- 
siderations, or  as  decisive  of  this  matter  against  a  conviction. 

Phillimobe,  J. — I  am  of  the  same  opinion.  What  the 
magistrate  had  to  determine  was  whether  this  man  wilfully 
neglected  or  refused  to  maintain  himself.  The  fact  that  he  was 
offered  work  bv  which  he  could  have  earned  food  and  shelter  and 
some  small  amount  of  money  besides  is  not  enough  proof  that  he 
has  refused  to  maintain  himself,  because  the  work  may  have  been 
offered  on  unreasonable  terms.  But,  if  the  work  is  offered  on 
reasonable  terms,  his  refusal  to  accept  it  may  have  been  very 
good  evidence  on  which  a  magistrate  can  hold  that  it  is  a  refusal 
to  maintain  himself  wholly  or  in  part.  I  do  not  want  to  go  into 
unnecessary  details  fettering  the  magistrate,  but  it  would  seem 
to  me  that  to  a  person  in  the  condition  of  a  pauper  in  the  charge 
of  the  parish  any  remuneration  which  would  give  that  man 
shelter  and  food  and  the  possibility  of  renewing  his  clothes  when 
worn  out,  if  not  coupled  with  extraneous  objectionable  terms, 
would  be  work  offered  on  reasonable  terms.  Any  extraneous 
objection  to  the  terms,  such  as  undue  length  of  tenure,  rigorous 
conditions  of  conduct,  or  anything  of  that  kind,  might  be  very 
good  ground  on  which  the  magistrate  could  find  the  terms  offered 
were  unreasonable.  Finally,  I  should  like  to  say  (we  have  only 
heard  the  case  out  upon  one  side)  that  I  have  been  utterly  unable 
to  see  for  myself  how  the  terms  offered  to  the  respondent  in  this 
case  could  be  said  to  be  a  violation  of  the  Truck  Act. 

Case  remitUd. 
Solicitors  :  C  F.  Young  and  Son, 
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KING^S   BENCH  DIVISION. 

Monday,  Dec.  19,  1904. 

(Before  Lord  Alverstonk,  C.J.,  Kennedy  and  Ridley,  JJ.). 

Westhorpb  (app.)  v,  Powlet  (resp.)  (a) 

Navy — Royal  Naval  Reserve — Making  false  statement  on  enter- 
ing— Liability  to  punishment  as  for  false  statement  made  on 
enteringthe  ^^ naval  service" — Naval  Enlistment  Act,  1853  (16  Sf 
17  Vict.  c.  69),  s,  16— Naval  Volunteers  Act,  1853  (IC  ^'  17  Vict, 
c.  73), «.  17 — Royal  Naval  Reserve  {Volunteer)  Act,  1859  (22  &- 
23  Vict.  c.  40),  ss.  15,  16. 

Sect.  16  of  the  Naval  Enlistment  Act,  1853,  which  makes  it  a  crim- 
inal offence  for  a  person  on  entering  or  offering  himself  to  enter 
the  naval  service  to  make  any  false  statement  with  intent  to 
deceive  any  officer  or  person  authorised  to  enter  or  enlist  seamen 
or  others  for  such  naval  service,  does  not  apply  to  persons  making 
a  false  statement  on  entering  or  offering  to  enter  the  Royal  Naval 
ReserUe,  a  force  created  by  a  later  Act  of  Parliament. 

CASE  stated  by  justices  for  the  borough  of  Great   yarmouth, 
in  the  county  of  Norfolk. 

On  the  21st  and  28th  days  of  April,  1904,  the  justices  when 
sittinor  as  a  court  of  summary  jurisdiction  heard  and  determined 
an  information  which  charged  the  respondent  with  making,  on 
the  23rd  day  of  February,  1904,  a  false  statement  in  writing  on 
offering  himself  to  enter  the  naval  service  of  His  Majesty,  con- 
trary to  sect.  16  of  16  &  17  Vict.  c.  69  (the  Naval  Enlistment 
Act,  1853). 

The  following  facts  were  proved  or  admitted  : — 

The  appellant,  Leonard  J.  Westhorpe,  was  an  oflScer  in  His 
Majesty's  Customs,  and  was  authorised  by  virtue  of  his  appoint- 
meut  under  the  regulations  hereinafter  mentioned  to  enrol  duly 
qualified  applicants  in  the  Royal  Naval  Reserve. 

The  Royal  Naval  Reserve  was  established  by  the  statute  22  & 
23  Vict.  c.  40,  the  Royal  Naval  Reserve  (Volunteer)  Act,  1859, 
and  is  governed  by  regulations  issued  under  that  statute. 

On  the  23rd  day  ot:  February,  1904,  the  respondent  Povvley 
applied  in  person  to  the  appellant  to  be  enrolled  iu  the  Royal 
Naval  Reserve,  and  signed  a  printed  form  which  was  read  over 
to  him  and  which  contained  the  statements  : 

(I)  That  the  respondent  had  not  already  made  application  to 

(a)  Beported  by  W.  W.  Obb,  Esq.,  Barrister-at-Law. 
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Westhobpi  be  enrolled  in  the  Royal  Naval   Reserve  at  that  (Yarmouth)  or 
^'  any  other  port ;  and  (2)  that  his  pge  was  thirty,  both  of  which 

statements  were  false. 

1904.  On  behalf  of  the  respondent  it  was  contended  upon  the  above 

fsicts  that  as  at  the  date  of  the  passing  of  the  statute  creating  the 

^^-FaUe  offf^nce  (namely,  16  &  17  Vict.  c.  69),  there  was  no  force  of  Naval 

statement—   Reserve  in  existence,  the  penal  section  (sect.  16)  could  not  apply. 

Royal  Naval  Also  it  was  contended  that  the  expression  '^  Naval  service  of 

A^mTT^^ice  '^^^  Majesty,^'  in  16  &  17  Vict.  c.  69,  referred  to  the  Royal  Navy 

—Naval     only,  and  could  not  be  held  to  include  the  Royal  Naval  Reserve 

Voinnteprs    on  the  ground  a  that  the  Royal  Naval  Reserve  was  n  >t  at  the  date 

^f  P^  69^7  ^^  ^^^  earlier  Act  and  is  not  now  a  part  of  the  "  Naval  Service." 

f!^i6 ;  Ih.*        ^ov  the  appellant  it  was  contended  that  inasmuch  as  the  Royal 

c.  73,  s.  17;   Naval   Reserve   was   under  the    control   of   and  paid    by   the 

^^\m^^  ^vi   -A-dmiralty,  and  its  members  when  under  training  were  under  the 

is'     '  command  of  His  Majesty^s  naval  officers,  the  force  must'  come 

within  the  description  "  Naval  service  " ;  that  the  very  nature 

and  objects  of  the  force  brought  it  within  the  words  in  question, 

and  it  was  within  the  mischief  intended  to  be  met  by  the  section, 

and  that  the  words  *'  Naval  service  '*  must  be  taken  to  mean  the 

naval  force  of  His  Majesty  as  constituted  for  the  time  being. 

The  justices  were  of  opinion  that  at  the  date  of  the  Act  16  A  17 
Vict.  c.  69,  there  was  no  force  of  naval  volunteers  in  existence, 
the  first  body  coming  under  that  description  being  constituted 
by  16  &  17  Vict.  c.  73  (the  Naval  Volunteers  Act,  1853),  and  that 
sect.  16  interpreted  as  a  penal  section  could  not  be  construed  to 
apply  to  a  non-existent  body  without  farther  words.  That 
referring  to  16  &  17  Vict.  c.  73,  which  is  entitled  *' An  Act  fur 
the  establishment  of  a  body  of  Naval  Coast  Volunteers,  and  for 
the  temporary  transfer  to  the  Navy,  in  case  of  need,  of  seafaring 
men  employed  in  other  public  services/'  there  is  no  reference  to 
cap.  69,  but  sect.  17  extends  the  laws  relating  to  the  government 
of  the  Navy  to  volunteers  on  board  ship  or  otherwise  under 
instruction,  training,  or  exercise. 

That  an  Act  22  &  23  Vict.  c.  40,  referred  to  in  the  ar«fument, 
appeared  to  be  in  many  respects  a  repetition  of  cap.  73,  giving 
the  volunteers  an  additional  name  "  Royal  Naval  Volunteers," 
but  not  apparently  carrying  the  case  further  against  the 
respondent,  who  not  then  being  under  instruction,  training,  or 
exercise,  was  charged  with  having  attempted  to  re-enlist  for  a 
second  period  of  service  after  the  completion  of  the  first  without 
mentioning  the  latter,  and  not  with  the  ofionce  under  sect.  16  of 
the  Royal  Naval  Reserve  (Volunteer)  Act  of  1859. 

The  justices  accordingly  held  that  sect.  16  of  16  &  17  Vict.  c. 
69,  did  not  extend  to  persons  applying  to  enter  the  Royal  Naval 
Reserve  and  dismissed  the  information. 

The  question  for  the  opinion  of  the  Court  was  whether  tho 
decision  of  the  justices  was  right,  and  whether  the  words  ''Naval 
service  *'  in  that  section  included  the  Royal  Naval  Reserve  or 
persons  offering  themselves  for  service  in  it. 
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Sect.  16  of  the  Naval  Enlistment  Act,  1853  (16  &  17  Vict.  c.  Wmthorpb 

69) — ^an  Act  to  make  better  provision  concerning  the  entry  and  _    *• 

service  of  seamen,  and  otherwise  to  amend  the  laws  concerning         * 

Her  Majesty^s  Navy — provides  :  1904. 

ETerjr  person  who,  npon  entering  or  offering  himself  to  enter  the  navsl  serrioe  of  Waval  enlist 

Her  Majasty,  shall  m%ke  or  give  any  false  statement,  whether  orally  or  in  writing,  ^,^^^^,4 faUs 

with  intent  to  deceive  any  officer  or  person  anthorieed  to  enter  or  enlist  seamen  or  »ia,tement 

others  in  or  f  3r  snoh  naval  service,  shall  he  deemed  a  rogne  and  vagabond  within  the  p^^^t  -kt  ^al 

intant  and  meaning  of  the  Aot  of  the  fifth  year  of  King  George  the  Fonrtb,  chapter  ,  ^^^^ve^ 

eighty-tbree,  and  shall  npoa  oonviotioQ  thereof  be  punished  accordingly  ;  and  all  the  v„^j^i  m^rvics 

pro  pistons  of  the  said  Act,  and  of  any  Aot  amending  the  same,  shall  take  effect  and       Naval 

apply  as  if  a  person  so  offending  as  aforesaid  had,  by  the  ssid  Act  of  the  fifth  year  of      VolunUara 

King  Qeorge  the  Fourth,  been  declared  a  rogue  and  vagabond  within  the  true  intent  a^  (16  ^  ]  7 

and  meaning  of  that  Act.  p.  x       gn^ 

On  the  same  day — the  15th  day  of  August,  1853 — the  Naval     ^\}^'*  {^•» 
Volunteers  Act,  1853   (16  &  17  Vict.  c.  73)— ''an  Act  for  the  (22^*2^  yj^ 
establishment  of  a  body  of  naval  coast  volunteers,  and  for  the  0. 40),  tt.  15, 
temporary  transfer  to  the  navy,  in  case  of  need,  of  seafaring  men         i^* 
employed  in  other  public  services " — was  passed,  and  under  it 
the  "  Royal  Naval  Coast  Volunteers  '^  were  authorised  to  be  raised 
"  by  voluntary  entry  (from  among  seafaring  men  and  others  who 
mav  be  deemed  snito.ble  for  the  services  in  which  such  volunteers 
may  be  employed).^* 

Sect.  1 7  provides  : 

All  the  laws  and  customs  for  the  time  being  in  force  for  the  government  of  Her 
Majesty's  ships,  vessel:',  and  forces  by  sea,  and  applicable  to  any  person  in  or  belong- 
ing to  the  fleet,  or  to  any  person  being  in  actual  service  and  full  pay,  and  part  of  the 
crew  of  any  of  Her  Majesty's  ships  or  vessels,  shall  be  applicable  ia  like  manner  to 
erery  volunteer  during  such  period  as  he  shall  be  on  board  any  ship  or  vessel  for  tbe 
purpose  of  instruction,  training,  and  exercise,  or  shall  be  otherwise  under  instruction, 
trainiog,  and  exercise,  and  to  every  such  volunteer,  and  to  every  officer  and  man  of 
the  coutguard,  of  Her  Majesty's  revenue  cruisers,  seaman-rigger,  or  other  person 
required  to  serve  in  the  navy  under  this  Act  during  such  time  as  he  shall  be  in  actual 
service  either  on  board  any  ship  or  vessel  or  otherwise  under  this  Act.     .     .     . 

The  Royal  Naval  Reserve  (Volunteer)  Act,  1859  (22  &  23  Vict, 
c.  40) — "an  Act  for  the  establishment  of  a  reserve  volunteer  force 
of  seamen,  and  for  the  government  of  the  same  '^ — authorised  the 
raising  of  *'  the  Royal  Naval  Volunteers,^^  consisting  of  "  men  to 
be  raised  by  voluntary  entry  from  among  seafaring  men  and 
others  who  may  be  deemed  suitable  for  the  services  in  which 
sucIl  volunteers  may  be  employed/* 

By  sect.  15 — similar  in  terms  to  sect.  17  of  16  &  17  Vict.  c. 
73 — the  laws  relating  to  the  government  of  the  navy  were 
extended  to  volunteers  while  on  board  ship  for  the  purpose  of,  or 
while  under,  instruction,  training,  and  exercise,  and  to  such 
volunteers  and  others  when  in  actual  service;  and  by  sect.  16  : 

If  any  person  shall  enter  or  attempt  to  enter  the  royal  naval  volunteers  as  a  new 
Tolnnteer  more  than  once  during  the  whole  or  any  part  of  the  same  period  of  service, 
he  shall  for  every  such  act  forfeit  and  pay  any  sum  not  exceeding  twenty  pounds. 

William  Wills  for  the  appellant. — The  information  was  laid 
under  sect.  16  of  the  Naval  Enlistment  Act,  1853,  and  the  justices 
were  of  opinion  that  that  section  did  not  apply,  as  the  force 
called    the    Eoyal    Naval    Reserve,    in    respect  of  which    the 
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W«8TH0BrB  respondent  was  charged^  did  not  exist  at  tlie  time  of  the  passing 
^'  of  that  Act  in  1 853.     It  is  submitted  that  the  justices  took  too 

'     narrow  a  view  of  the  meaning  of  the  words  "  naval  service  "  in 

1904.        sect.  16,  and  that  those  words  are  to  betaken  in  a  wider  sense 

— Zkh  than  that  placed  upon  them,  though  the  respondent  contended 

wwn^^-^FvJSL  ^^^^  those  words  ^'  naval  service  '^  must  be  taken  in  their  ordinary 

MtaUment—  meaning.     The  Act  deals  principally  with  the  terms  of  enlistment 

Royal  Nwval  Jn  the  navy,  and  the  preamble  states  that  (amongst  other  objects) 

Navrdtervice  ^^  ^*®  ^  amend  the  law  concerning  the  "  manning  *'  of  the  navy, 

— JTaral      which  is  a  very  general  term.     Then  sect.  16,  which  is  the  one 

Volunteert    in  question,  contains  the  words  '^in  or  for  such  naval  service'^ — 

^Li^e  C9)^  ^^^^  '^'  ^^  enter  persons  "  in,'^  or  enlist  them  *^  for  '^  the  service, 

8. 16;  lb  I    which  are  very  wide  words,  and  sect.  18  refers  to  "naval  coast 

fi.73,  #.17;   volunteers,*'  snowing  that  the  Act  was  not  confined  to  men  in  the 

^^^4m^^  ^15    ^""dinary  service  of  the  navy — that  is,  of  the  navy  and  marines. 

16.'      '  Then  came  the  Act  16  &  17  Vict.  c.  73,  passed  on  the  same  day, 

which  enabled  this  force  of  naval  coast  volunteers  to  be  raised, 

and  which  made  no  provision  as  to  the  punishment  of  persons 

falsely  entering  into  it,  thus  leaving  such  punishment  to  be  dealt 

with  under  sect.  16  of  the  earlier  Act.     Sect.  3  relates  to  the 

training  of  volunteers,  and  sects.  4&  5  contain  the  words  *' actual 

service,"    indicating    that    the    antithesis  of  actual  service    is 

potential  service.     Then  by  sect.  8  a  volunteer  is  to  be  protected 

from  '^  service  in  the  Royal  Navy,"  and  the  fair  inference  from 

those  words  is  that  the  Legislature  regarded  the  volunteer  as 

being,  in  a  modified  sense,  in  the  service  of  the  Royal  Navy. 

The  whole  distinction  is  as  to  the  liability  to  active  service  and 

the  liability  to  be  called  upon  to  serve,  which  the  volunteer  is  at 

all  times  under  during  the  term  (sects.  13,  14,  16,  and  17).    In 

that  Act  we  have  a  force  very  similar  to  the  one  now  in  question 

authorised  to  be  raised  by  an  Act  passed  in  the  same  year  and  on 

the  same  day,  and  it  does  not  provide  for  the  punishment  of  a 

man  who  makes  a  false  statement  in  joining  it,  and  it  would  be 

very    expedient   that   it  should   do  so  if  the  matter  were  not 

provided  for  in  the  earlier  Act.     Then  coming  to  the  Act  22  & 

23  Vict.  c.  40,  under  which  these  naval  reserve  volunteer  forces 

were  raised,  by  sect.  4  the  Crown  can  call  these  reserves  into 

actual  service,  and  for  active  duties.     A  man  who  is  in  the  naval 

reserve  is  none  the  less  in  the  "  naval  service  ^*  because  he  is  not 

at  the  moment  on  actual  dutv.     He  is  liable  to  be  called  out  for 

actual  duty,  and  the  position  of  a  man  in  that  reserve  is  like  that 

of  a  servant  of  a  master  who  is  going  abroad,  and  who  does  not 

want  the  services  of  the  servant  for  the  time  being,  but  who 

keeps  the  servant  in  his  employment.     The  words  *'  naval  service '' 

are  quite  capable  of  covering  the  service  of  these  men,  and  there 

is    no  reason  why  the  words  should    be  restricted  in    the  way 

adopted  by  the  justices. 

The  respondent  did  not  appear. 

Lord  Alverstone,  C.  J. — Counsel  for  the  appellant  has  most 
properly  brought   to    our   attention    everything   we   ought  to 
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consider  in  dealing  with  this  case.     I  have,  however,  come  to  the  W«8thorp« 
conclusion  that  the  decision  of  the  magistrates  was  right.     The     p^J^et 

respondent  was  summoned  under  sect.  16  of  the  Naval  Eulistment 

Act,  1853  (16  &  17  Vict.  c.  69),  the  opening  words  of  which  are,        1904. 
^'  Every  person,  who,  upon  entering  or  offering  himself  to  enter        "T~*7v.v 
the  naval  service  of  Her  Majesty  shall  make  or  give  any  false  ment^FauJ 
statement     .     .     .     with  intent  to  deceive  any  officer,^^  and  so   statement— 
on,   "shall  be  deemed  a  rogue  and  vagabond/^  and  so  on.     I  Royal  Naval 
certainly  think  that  the  statement  of  the  proposition  as  stated  in  jfavallervics 
the  case,  if  it  meant  to  say  that  nothing  could  be  naval  service  of     ^Navai 
His    Majesty  within  the  meaning  of  this  section  which  was  not     Volunteera 
naval  service  at  the  time  the  Act  was  passed,  and  that  therefore    y^J  c.  69) 
the  section  did  not  apply,  would  be  going  too  far.     It  is  quite    «.  i6;  lb.! 
possible   that  subsequent   legislation,    and   possibly   something  ''"  73, «.  17 ; 
other  than  legislation,  would  make  the  service  naval  service  of  ^^^^^^g^i^' 
His  Majesty*     I  myself  am  pressed  with  the  fact  thatin  the  same    '     le. 
year  Parliament  passed  an  Act  for  the  establishment  of  naval 
coast  volunteers,  and  counsel  for  the  appellant  was  obliged  to 
contend  that  if  a  person  upon  joining  that  body  of  naval  volunteers 
established  underthe  Actof  1853,  c.  78,  had  made  a  misstatement 
he  would  have  been  liable  to  penalties  under  sect.  16  of  the  Act 
of  1853,  c.  69.     I  think  that  contention  goes  too  far.     I  think 
that  the  Act  of   1853,  c.  73,  by  sect.  17,  to  which  reference  has 
been  made,  did  apply  all  the  law  applicable  to  the  navy  during 
the  time  that  the  men  were  serving  and  did  subject  persons  to 
certain  penalties,  but,  inasmuch  as  we   are  dealing  in  this  case 
with  a  criminal  offence,  I  think  it  would  have  been  extremely 
difficult  to  argue  successfully  that  sect.  16ofl6&17  Vict.  c.  69 
applied  to  the  force  which  was  created  or  established  under  the 
Act  passed  in  the  same  session  on  the  ground  that  the  persons 
entering  that  force  were  all  to  be  regarded  as  in  the  naval  service 
of  His  Majesty  for  the  purpose  of  that  section.      Then  when  we 
come  to  the  Act  of  1859  (22  &  23  Vict.  c.  40),  under  which  was 
created    this    force  of    the    Roval    Naval  Reserve,  which    the 
respondent  offered  to  enter,  the  Act,  in  sect.  1,  speaks  of  the 
force  about  to  be  created,  as  consisting  of  men  to  be  raised  by 
voluntary   entry   from  among   seafaring  men.     In  sect.    15   it 
provides  that  all  the  laws  and  customs  for  the  time  being  in  force 
for  the  government  of  Her  Majesty's  ships,  vessels,  and  forces  by 
sea  and  applicable  to  persons  in  the  navy,  should  be  extended  to 
volunteers  under  the  Act  during  such  period  as  they  shuuld   be 
on  board  ship  for  the  purpose  of  instruction,  training,  and  exer- 
cise.    There  again  we  have  a  repetition  of  the  provisions  in  sect. 
17  of  the  Act  of  1853  (16  &  17  Vict.  c.  73),  that  all  the  laws  and 
customs  for  the  time  being  in  force  with  respect  to  their  serving 
in   the  navy  should  be  applicable  to  the  volunteers  during  such 
period  as  they  should  be  on  board  ship.     Sects.  16, 17,  and  18  all 
impose  penalties  upon  persons  in  respect  of  these  matters ;  and 
sect.  16  does  to  a  certain  extent  touch  this  very  subject-matter, 
beqau-'c,  although  counsel  contended  that  it  might  possibly  apply 
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WasirHORPB  to  other  cases^  it  did  impose  a  penalty  apon  a  person  entering  or 

^-  attempting    to    enter    the   Royal  Naval  Yolnnteers  as  a    new 

POWL.T.     ^oi^nteer  more  than  once  during  the  same  period  of  service.    I 

1904.        quite  agree  that  it  does  not  follow  that  that  shows  that  exhan8ti?e 

penalties  were  being  enacted  for  certain  breaches  of  what  was 

m^u^cdte  ^^^^g^^  ^o  be  right  on  the  part  of  those  entering  the  force.    As 

ttatemmu—  we  have  in  this  section — sect.  16— to  construe  the  words  "  naval 

Royal  Naval  service  "  and  as  the  section  creates  a  criminal  offence.  I  think  we 

Naval  »&rviee  ^^^^^  ^^  satisfied,  there  being  no  express   enactment,  that  by 

—Naval     necessary  implication    the   purview   of  this    section   has   been 

Voiunteere    extended  to  the  case  of  a  volunteer  of  the  naval  reserve.     With- 

'^•^f^^tft^^  o^t  overlookinc:  what  counsel  for   the  appellant  has   properly 

a,  16 ;  lb.,    nrged   as  to   the  importance   of  there  bemg  regulations  and 

e.  73,  f.  17 ;   restrictions  in  regard  to   these  matters,  and  quite  feeling  that 

^^^S^^  ^1?  regulations  might  be  made  which  to  a  certain  extent  might  and 

16.       '  would  prevent  wrong   persons    from  entering  the  service,  and 

might  even  subject  them  to  certain  consequences,  still  I  am  of 

opinion  that  we  ought  not  to  hold  that  the  effect  of  sect.  16  of 

the  Naval  Enlistment  Act  of  1853   (16  &  17  Vict.  c.  69),  which 

makes  it  a  criminal  offence  to  make  a  misstatement  on  entering 

the  naval  service  of  His  Majesty,  is  to  apply  to  a  man  who  does 

not  enter  the  naval  service,  but  who  only  renders  himself  liable 

to  be  called  in  as  a  volunteer  for  that  purpose.     I  think  the 

decision  of  the  justices  was  right,  and  that  this  appeal  must  be 

dismissed. 

Kennedy,  J. — I  agree. 
Ridley,  J. — I  agree. 

Appeal  dismissed. 
Solicitor  for  the  appellant.  Treasury  Solicitor. 
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KING'S  BENCH  DIVISION. 

Monday,  Dec.  19,  1904. 

(Before  Lord  Alyebstone^  C.J.^  Kennedy  and  Sidlet^   JJ.) 

Bex  v.  Kettle  and  the  London  County   Council;   Ex  parte 

Ellis,  (a) 

Summary  ju/risdiction — Justices — Statement  of  case — Becogni^ 
sances — Recognisances  entered  into  on  application  for  case — 
Refusal  to  state  case — Subsequent  mandamDS  to  state  ca^e — 
Death  of  surety — Necessity  for  fresh  recognisances — Summary 
Jurisdiction  Act,  1857  (20  cfe  21  Vict.  c.  43),  ss.  3,  5. 

Where  on  an  application  to  a  court  of  svanmary  jurisdiction 
to  state  a  case  the  appellant  duly  enters  into  the  recognisances 
required  by  the  justices  wnder  sect,  3  of  the  Suimmary  Ju/risdic- 
tion Act,  1857|  and  the  justices  afterwards  refugee  to  state  a 
case,  hut  are  by  a  rule  absolute  ordered  by  the  High  Court  to 
state  a  case,  the  appellant  is  not  bou/nd  under  sect.  5  of  that  Act 
to  enter  into  fresh  recognisances,  although  his  su/rety  has  died  in 
the  meantime,  and  in  such  case,  the  recognisances  having  been 
duly  given  under  sect.  3,  the  magistrate  is  bound  to  deliver  the 
case  to  the  appellant  without  fresh  recognisances  being  entered 
inte. 

RULE  calling  on  the  metropolitan  police  magistrate  sitting 
at  the  Woolwich  Police  Court,  and  the  London  County 
Council,  to  show  cause  why  the  magistrate  should  not  forthwith 
deliver  to  Mr.  James  Ellis  (the  applicant)  a  certain  case  stated 
and  signed  by  the  magistrate  in  an  information  by  the  London 
County  Council  against  Mr.  Ellis. 

The  facts  as  stated  in  the  affidavits  were  as  follows : — 

On  the  1st  day  of  August,  1 903,  an  information  in  writing  was 
preferred  on  behalf  of  the  London  County  Council  against  Mr. 
Ellis,  the  applicant  for  the  rule,  for  erecting  a  building  in  Cedar 
Grove,  Charlton,  beyond  the  general  line  of  buildings,  contrary  to 
the  London  Bailding  Act,  1894,  and  upon  that  information  he 
wa4Si  convicted  and  ordered  to  demolish  a  part  of  the  building  and 
to  pay  a  fine  of  40«. 

The  applicant  applied  to  the  magistrate  to  state  and  sign  a 
case  for  the  opinion  of  the  High  Court,  but  the  magistrate 
refused  to  state  a  case. 

On  the  17th  day  of  August,  1903,  some  two  or  three  days  after 

(a)  Beporied  by  W.  W.  Obb,  Esq.,  Barrister-at-Law. 
VOL.   XX.  C   C   C 
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the  refasal  of  the  magistrate  to  stat-e  the  case,  the  applicant 
attended  personally  before  the  magistrate  and  stated  to  him  that 
he  desired  to  enter  into  recognisances  sach  as  the  magistrate 
should  require. 

The  magistrate  informed  him  that  he  should  require  his  own 
recognisance  and  that  of  a  surety  for  a  sum  of  50Z. 

The  applicant  thereupon  on  the  same  day  entered  into  a 
recognisance  for  50Z.  in  the  form  and  for  the  amount  required 
by  the  magistrate  for  the  prosecution  of  the  special  case  to  be 
stated  by  the  magistrate^  and  on  the  22nd  day  of  August,  1903, 
the  surety,  one  Mr.  Leaver,  duly  entered  into  his  recognisance 
as  surety  for  the  applicant  for  the  amount  of  50Z.  as  required  by 
the  magistrate. 

The  magistrate  having  refused  to  state  a  case,  the  applicant, 
on  the  20th  day  of  August,  1903,  obtained  in  chambers  a  rule  for 
a  mandamus  to  the  magistrate  to  state  a  case,  and  this  rule  was 
made  absolute  on  the  17th  day  of  December,  1903.  Meantime, 
on  the  10th  day  of  September,  1903,  the  surety,  Mr.  Leaver,  died, 
and  probate  of  his  will  was  granted  to  his  executrix,  the  estate  of 
the  surety  being  sworn  at  between  9000Z.  and  10,000Z.;  and  on 
the  13th  day  of  October,  1908,  Mr.  Ellis  (the  applicant)  was 
adjudicated  bankrupt. 

When  the  order  for  a  mandamus  of  the  17fch  day  of  December, 
1903,  was  served  upon  the  magistrate  he  intimated  that  fresh 
recognisances  must  be  entered  into  on  the  ground  that  the 
surety  was  dead. 

The  case  was  then  prepared  by  the  magistrate,  and  on  the  28(;h 
day  of  April,  1 904,  the  magistrate  said  that  the  case  was  ready, 
but  that  it  could  not  be  handed  over  until  fresh  recognisances 
were  entered  into,  and  he  refused  to  deliver  out  the  case. 

The  above  rule  for  a  tnandamus  was  then  obtained  to  compel 
the  magistrate  to  deliver  the  case,  which  had  been  already  stated 
and  signed  by  him. 

The  affidavit  of  the  magistrate  filed  in  answer  to  the  rule  was 
as  follows  : 

I  have  been  serred  with  notioe  of  an  order  of  this  honourable  Oonrt,  dated  the  ESnd 
day  of  July,  1904,  giviog  me  a  day  to  shoir  oanae  why  I  should  not  forthirithde)iT«r 
to  James  Ellis  the  case  stated  and  signed  by  me  pursuant  to  a  previous  order  of  this 
honourable  Court  dated  the  17th  day  of  December,  1903.  ,  .  .  Two  or  three 
days  after  I  had  refused  to  state  a  case  upon  the  information  Mr.  Ellis  attended 
before  me  and  stated  th%t  he  desired  to  enter  into  a  recognisance,  and  aaked  me  what 
security  I  should  require.  I  told  him  I  should  require  a  recognisance  by  himself  and 
one  surety  in  the  sum  of  501.  I  further  told  him  that  he  might  enter  ioio 
the  recognisance  for  what  it  was  worth.  The  recognisance  of  the  said  James  Ellis 
WAS  then  taken,  and  a  day  or  two  afterwards  the  recognisance  of  Mr.  Josiah  Leaver 
was  also  taken.  The  said  recognisuioes  were  then  annexed  to  the  security  book 
kept  at  tbe  Woolwich  PoUoe  Coart.  If  I  had  aoaeded  to  the  application  of  the  M^d 
James  ElUs  to  me  to  state  a  case  I  should  so  doubt  have  been  satisfied  to  aioept  tbe 
laid  Joeiah  Leaver  as  a  saffioient  security,  but  as  I  refused  to  stale  a  case,  it  was 
not,  in  my  view,  necessary  or  proper  that  any  recognisance  should  then  be  taken,  and 
I  did  not  apply  mjself  to  the  question  whether  the  said  Joeiah  Leaver  was  a 
sufficient  surety  or  accept  him  as  a  sufficient  surety.  Having  regard  to  sect.  5  of  tbe 
Act  20  A  21  Vict.  c.  43,  it  appeared  to  me  that  before  delivering  the  case  which  I 
had  stated  and  signed  puranaut  to  the  said  order  of  the  17th  day  of  December, 
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1903, 1  miiBt  require  a  reoosfQisftnoe  to  be  entered  into  upon  that  oaee  and  Buffioient  Biix 

at  the  time  of  its  delirery.    I  had  also  great  donbt  (1)  whether  the  preFione  reoog«  v. 

nisanoe  coald  be  oonstraed  as  applying  to  the  costs  of  the  oMe  stated  by  order  of  Ejbttlb   and 
this  honourable  Court ;  (2)  whether  the  s%id  JosUh  Leiiyer's  estate  oould  be  made  thi   London 
liable  upon  a  recognisance  which  did  not  come  into  operation  (if  at  all)  until  after  his       County 
decease  ;  (3)  whether  this  kind  of  recognisanoa  could  be  enforced  against  the  estate     Council  ; 
of  a  deceased  surety.     I  offered  to  deliver  the  sud  case  to  the  appellant's  solicitors       Bm  parte 
upon  a  fresh  recognisance  in  the  sam  of  501.  being  entered  into.    As  the  said  James        Ellis. 

Ellis  has  been  adjudicated  bankrupt  I  consider  that  such  fresh  recognisance  ought  to  

be  entered  into  by  tvo  sureties  iu  addition  to  th?  said  James  Ellis.     The  above  are  1904. 

reepectf ally  sabmittdd  to  the  Court  as  my  reasons  for  refusing  to  deli?er  the  said  — 

ca«e  to  the  said  James  Ellis.  Justices  of  the 

peace — 

The  Summary  Jurisdiction  Act,  1857  (20  &  21  Vicfc.  c.  43),  Special  ease— 
provides :  Praeiiee— 

^  Becogn%8ances 

Sect.  3.  The  appellant,  at  the  time  of  making  such  applici&tion — [that  is,  the  cbppU-   Refusal  to 

eoHon  under  sect,  2  to  the  justice  or  justices  to  state  a  case"] — and  before  a  case  shall    atate  case 

bo  stated  and  delivered  to  him  by  the  jastioe  or  justices,  shall  in  every  instance  enter  Maodamos 

into  a  recognisance  before  such  justice  or  justices,  or  any  one  or  more  of  them,  or  any       Death  of 

other  justice  exercising  the  same  jurisdiction,  with  or  without  surety  or  sorekies,  and       surety 

in  such  sum  as  to  the  justice  or  justices  shall  seem  meet,  conditioned  to  prosecute    Presh  reeog- 

without  delay  such  appeal^and  to  submit  to  the  judgment  of  the  Saperior  Court,  and     nisances 

pay  such  costs  as  may  be  awarded  by  the  same.     .     .     .  Necessity  for 

Sect.  5.  Where  the  justice  or  justices  shall  refuse  to  state  a  case  as  aforesaid,  it     20  ^  21 

eliall  be  lawful  for  the  applicant  to  apply  to  the  Court  of  Queen's  Bench  upon  an     y^^t.  c.  43 

affidavit  of  the  facts,  for  a  rale  calling  upon  such  justice  or  justices,  and  also  upon        gg'^  3  5, ' 

the  respondent,  to  show  cause  why  puoh  case  should  not  be  stated  ;  and  the  said 

Court  may  make  the  same  absolate  or  discharge  it,  with  or  without  payment  of  costs, 

as  to  the  Court  shall  seem  meet,  and  the  justice  or  justioes,  upon  being  served  with 

saoh  rule  absolute,  shall  state  a  case  accordingly,  upon  the  appellant  entering  into 

Buch  recognisance  as  is  hereinbefore  provided. 

Valdy,  for  the  London  County  Council,  showed  cause. — The 
magistrate  was  right  in  holding  that  fresh  recognisances  were 
necessary,  and  in  refusing  to  deliver  the  case  until  such  fresh 
recognisances  were  entered  into.  Two  questions  arise,  first,  upon 
the  construction  of  the  words  at  the  end  of  sect.  5  of  the 
Summary  Jurisdiction  Act,  1857 ;  and,  secondly,  whether  the 
recognisance  on  the  face  of  it  can  be  held — having  regard  to  the 
fact  of  the  death  of  the  surety — to  bind  the  surety  so  as  to  apply 
to  a  different  person  than  the  surety  himself.  There  are  two 
ways  of  entering  into  recognisances  on  cases  stated — namely, 
under  sect.  3  and .  under  sect.  5.  It  has  been  held  that  on 
a  recognisance  under  sect.  3  the  recognisance  can  be  entered  into 
at  any  time  during  the  three  days  allowed  for  applying  for  a  case. 
If  the  magistrate  refuses  to  state  a  case,  and  if  the  Court  by 
mandamus  orders  him  to  state  a  case,  then  sect.  5  applies; 
and  taking  sects.  3  and  5  together  it  was  not  in  any  way  con- 
templated that  the  magistrate  on  refusing  to  state  a  case  should 
tate  a  recognisance  on  the  mere  chance  of  the  Court  ordering 
him  to  state  a  case.  If  the  magistrate  takes  the  recognisance 
and  it  afterwards  turns  out  that  it  never  ought  to  have  been 
taken,  then  the  recognisance  comes  to  nothing.  Sect.  5  deals 
with  the  case  where  the  Court  orders  the  justices  to  state  a  case, 
and  it  provides  that  the  justices,  on  being  served  with  the  rule 
absolute,  shall  state  a  case,  "  upon  the  appellant  entering 
into    such    recognisance    as   is   hereinbefore   provided.'^      The 

c  c  c  2 
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Bax        meaning  of  that  is  tliat  when  the  Ooart  orders  the  justices  to 

^    ^'  state  a  case  they  are  really  giving  the  justices  a  new  jurisdiction^ 

THE  LoNDOH  ^^^'  when  a  case  is  stated  by  order  of  the  Courts  the  jurisdiction 

GouNTT     of  the  justices  to  take  the  recognisances  only  arises  when  the  rule 

ComffciL ;    has  been  made  absolute.      In  that  case  both  the  stating  of  the 

E^s.      ^^^^®  ^^^  ^^^  entering  into  the  recognisance  are  to  be  done  after 

the  rule  is  made  absolute.     The  result  is  that^  under  sect.  5^  the 

1^04.        time  when  the  recognisances  are  to  be  taken^  and  the  event  on 

JutticeTof  th§  ^^^^  *^®y  *"^®  ^  ^®  taken  are  distinct  from  what  they  are  under 

peae4^      sect.  3.      The  recognisances  entered  into  before  the  magistrate 

Special  coM^--  was  ordered  to  state  a  case  were  of  no  avails  and  fresh  recogni- 

J^l^^~~    sances  were  required  under  sect.  5. 

—B^uaal  to       Frank  Gover  for  the  applicant^  in  support  of  the  rule. — [Lord 
state  cM«—   Alvbestone,  C.J. — We  wish  you  to  deal  with  the  point  whether 
^Sf  tt!*^"~  ^^^^^  recognisances  were  available  to  you  under  sect.  5.]     It  is 
surety^     submitted  that  the  recognisances  entered  into  under  sect.  3  were 
Fresh  recog-  sufficient.     Sect.   5   ought  not  to  be  read  as  saying  that  the 
****^'*f5*~r    language   of  sect.   8  prevents  the   applicant  for  a  case  fi'om 
-^M^2l     entering  into  recognisances  at  the  time  of  making  the  applica- 
Vict  e.  43,    tion  though  such  application  is  refused.     The  concluding  words 
88,  3,  5.      of  sect.  5  were  intended  to  apply  to  the  case  where  the  magis- 
trate had  refused  to  state  a  case^  and  where  no  recognisances 
had  been  entered  into ;  and  if  the  words  "  upon  the  appellant 
entering  into  such  recognisance  as  is  hereinbefore  provided'' 
had  not  been  inserted  there  would  in  such  a  case  have  been  no 
recognisances  at  all  entered  into.    It  was  to  guard  against  a 
case  being  stated  without  any  recognisances  being  entered  into ; 
but  if  recognisances  have  already  been  entered   into    under 
sect.   3^   then  it  becomes  unnecessary    to    have    any  further 
recognisances  under  sect.  5^  and  the  section  as  to  that  point 
does  not  apply.     By  rule  15  of  the  Summary  Jurisdiction  Bules^ 
1886^  a  security  book  is  to  be  kept  and  the  full  particulars  of 
the  securities  given  are  to  be  duly  entered  in  this  book.     In  the 
present  case  these  recognisances^  which  the  magistrate  had  duly 
taken^  had  been  entered  in  the  records  of  the  Court.     (He  was 
stopped.) 

Lord  Alvbestonb,  C.J. — ^In  this  case,  which  is  certainly  one 
of  difficulty^  it  must  be  taken,  in  favour  of  the  person  who 
moved  the  rule,  that  security  had  been  given  in  accordance 
with  sect.  3  of  the  Act.  I  agree  with  what  Mr.  Daldy  has  said, 
and  I  can  see  how  material  it  is,  that  the  security  is  one  which 
can  be  enforced.  If  counsel  could  have  said  either  that  no 
security  was  given  under  sect.  3,  or  that  the  magistrate  had  no 
power  to  take  security  at  that  stage  because  he  had  not  made 
up  his  mind  whether  he  would  grant  a  case  or  not,  or  because 
he  thought  he  was  going  to  refuse  a  case,  then  I  think  he  would 
have  gone  a  long  way  to  convince  us  that  this  rule  should  be 
discharged.  It  seems  to  me  impossible  to  say  that  it  was  not 
within  ihe  power  of  the  magistrate  to  take  the  recognisance  at 
that  time.     Sect.   3   says  that  the  appellant,  at   the  time  of 
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making  sncli  application — ^that  is^  the  application  for  a  case —        Bax 
and  before  the  case  shall  be  stated  and  delivered  to  him  by  the  ^* 

magistrate^   shall  in  every  instance  enter  into   recognisances,  ^^^j^  lokdon 
That  being  so^  I  think  the  later  cases  have  pat  a  construction      Coumtt 
on  that  section.     In  the  case  of  Chapman  v.  Robinson  (32  L.  T.     Council; 
Rep.  O.  S.  89 ;  1  B.  &  E.  25)  it  was  decided  that  the  security     ^^^^^^ 

was  good  if  it  were  given  within  the  three  days  allowed  for 

applying  for  a  case^  although  not  entered  into  at  the  time  of       ^904. 
making  the  application.     The  second  case,  that  of  Stanhope  v.  r^t^ZTZf  /i- 
Thorsby  (14  L.  T.  Rep.  332;  L.  Rep.  1  C.  P.  423)  goes  further      peZJ- 
and  says  that  the  security  need  not  be  given  within  the  three  Special  case- 
days,  but  is  good  if  given  before  the  case  is  issued  by  the  p^'"'*^***'*" 
justices,  if  the  application  has  been  made  within  the  tbree  days,  -^jigfusal  to 
But  none  of  those  cases  throws  any  doubt  on  tbe  right  and  the   state  com— 
jurisdiction  of  the  magistrate  to  take  the  recognisances  at  the  ^^^^?"^ 
time  of  the  making  of  the  application.     Therefore,  as  I  have     rwr$ty^ 
said,  even  taking  the  magistrate's  very  fair  statement  in  his  Freeh  recog- 
affidavit  supplementing  what  the  applicant  has  said,  I  think  we    «*«ancef-- 
must  take  it  that  there  was  an  application  made  to  the  magis-    ^^  /glT 
trate  to  take  the  recognisances  at  a  time  when  it  was  within  his    Vict,  c  43, 
jurisdiction  to  take  them.     The  only  other  point  is,  aye  or  no,      «*•  3.  s. 
does  the  fact  that  the  magistrate  afterwards  refused  to  state  a 
case  and  that  tbis  Court  has  since  ordered  on  a  rule  absolute 
the   case  to  be   stated   create  any  difference  and  necessitate 
further  recognisances.    I  admit  that  sect.  5  affords  some  ground 
for  the  argument  of  counsel  who  opposed  the  rule,  because  it 
says :   '*  The  justice  or  justices  upon  being  served  with  such 
rule  absolute  shall  state  a  case  accordingly  upon  the  appellant 
entering  into  such  recognisance  as  is  hereinbefore  provided.^' 
That  provision  was  obviously  necessary  in  order  to  prevent  the 
applicant  from  claiming  the  case  on  the  rule  without  having 
given  security;  and  under  the  circumstances  it  seems  to  me 
that  the  words  "as  is  hereinbefore  provided '^  may  well  be 
satisfied,  not  only  by  the  form  and  nature  of  the  security,  but 
also  by  saying  that  it  is  a  security  which  is  to  be  taken  in  the 
way  contemplated  by  sect.  3.     Upon  that  construction  it  would 
rather  help  the  argument  of  counsel  in  support  of  tbe  rule, 
because  he  says  tbat  sect.  5  is  to  be  effective  if  the  appellant 
has  fulfilled  what  is  the  condition  required  by  sect.  3.     There- 
fore it  seems  to  me,  taking  the  facts  now  before  us,  that  there 
was   a  security  given  in  accordance  with   sect.   3,   and   that 
security  is  effective  for  whatever  it  may  be  worth  against  the 
persons  who  became  either  principal  debtor  or  surety  for  the 
principal  debtor,   and  the  condition  is  the  same — namely,  to 
prosecute  the  appeal,  and  pay  the  costs  of  the  application  on  a 
case  being  stated.     In  those  circumstances  it  seems  to  me 
impossible  for  us   to  say  that  the  magistrate  was  right  in 
refusing  to  deliver  out  the  case  without  a  further  security  being 
given  by  the  appellant,  whatever  might  have  happened,  assum- 
ing that  there  had  been  no  security  given  under  sect.  3.     I 
think,  therefore,  that  this  rule  should  be  made  absolute. 
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Bbx        '    Kbnnedt^  J. — I  am  of  the  dame  opinion.     Althoagh  it  has 

^'  been  decided  that  it  is  sufficient  if  the  recognisances  are  in  fact 

THE  London  entered  into  before  the  case  is  stated  and  delivered  out,  it  seems 

County      to  me  to  be  clear — ^and  I  do  not  think  counsel  in  opposition  to 

^H^^^''*'    ^^®   ^®   challenges   the   contention — that  under  sect.  3  it  is 

Ei5!i8.       perfectly  correct  to  tender,  and  there  is  nothing  in  the  section 

'       to   prevent   the   magistrate   from   accepting  the  entering  into 

1904.        "recognisances  at  the  time  of  the  application  for  a  case.     The 

JusticeTof  the  8'Pplieation  may  or  may  not  be  granted  at  the  time  it  is  made. 

peace—      Indeed,  the  application  is  made  within  a  certain  time— three 

Special  com—  days — and  in  writing,  so  that  the  applicant  may  very  well  not 

p£2^'.*^'*~    know  whether  the  case  will  be  granted,  but  he  has  persons  who 

—Refwal  to  ^^^  willing  to  enter  into  recognisances.     When  we  look  at  the 

state  case—  form  of  the  recognisance  it  is  conditioned  to  be  liable  as  bail  to 

^^^ifr*?"/"  ^  certain  extent,  and  refers  to  a  case  that  is  to  be  stated.     The 

aureiy--     magistrate,  having  in  this  case  taken  the  recognisances,  after- 

FtBsh  recog-   wards  declines  to  state  a  case.     The  recognisance  so  taken  was 

nUancea—-    ^ot  taken  in  the  slightest  degree  in  contravention  of  the  statute, 

.f^'VKji     ^^^  ^^^  offered  and  taken  at  tbe  time  of  the  application.     Is 

Viet  c.  43,    not   the   recognisance   so  taken   a  valid  recognisance,  having 

M.  8, 5.      regard  to  that  case,  although  the  magistrate  declined  to  state  it 

at  that  time,  and  this  Court  has  to  be  invoked  to  direct  him  to 

state  the  case  in  respect  of  which  the  recognisance  had  been 

oflTered  and  taken  ?     When  we  come  to  look  at  sect.  5,  I  see 

nothing  in  that  section  which  justifies  the  contrary  contention. 

This  Court  has  power  under  sect.  5  to  decide  that  the  case  must 

be  stated.     The  Court  makes  the  rule  absolute  for  the  statement 

of  the  case,  and  the  magistrate  on  being  served  with  the  rule 

absolute  is  to  state  the  case  "  upon  the  appellant  entering  into 

such  recognisance  as  is  hereinbefore  provided.^^     That  provision 

is,  in  my  opinion,  clearly  inserted  to  meet  the  case,  which  is  a 

common   case,    that   where  a  magistrate  has  decided  and  has 

refused  to  state  a  case  no  one  thinks  of  offering  to  enter  into 

recognisances,   nor   is   any   recognisance  taken ;    and,  but    for 

those  words  at  the  end  of  sect.  5,  it  might  be  that  there  would 

be   a  rule  absolute  to  state   a  case  without  any  recognisance 

having  ever  been  entered  into  nt  nil  before  the  case  is  delivered 

and   dealt   with.      Therefore   it  was   necessary   to   make   that 

provision.     Is  there  anything  in  this  section,  when  fairly  read, 

that  practically  vacates  the  value  of  the  recognisance  entered 

into   at  the  time — or  practically  at  the  time — of  making  the 

application    for   the   case,   because    the   magistrate   ultimately 

determines  not  to  state  a  case,  and  the  action  of  this  Court  has 

to  be  invoked  f     I  think  there  is  not.     If  a  recognisance  is  duly 

entered  into  to  abide  certain  consequences  in  the  event  of  a 

case  terminating  unfavourably  to  the  appellant,  it  seems  to  me 

there  is  no  jurisdiction  for  us  to  say  that  that  is  a  recognisance 

which  can  only  be  treated  as  a  nullity. 

Ridley,  J. — I  am  of  the  same  opinion.     I  confess  the  case 
affords  some  difficulty,  but  I  agree  with  the  judgments  of  my 
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learned  brethren.  It  mast  be  remembered  that  the  recognisance 
that  was  entered  into  on  tbe  first  occasion  is  as  good  now  as  it 
was  then^  not  having  any  regard  to  objections  that  may  arise  as 
to  the  decease  of  a  surety.  As  to  that,  I  think  it  does  not 
relieve  the  surety,  but  the  surety  is  under  the  same  obligations 
now  as  when  the  recognisance  was  entered  into.  Tbe  appellant 
is  to  prosecute  without  delay,  to  submit  to  the  judgment  of  the 
Court,  and  pay  such  costs  as  may  be  ordered.  The  mere  lapse 
of  time,  the  fact  that  before  the  magistrate  does  state  a  case  an 
application  has  to  be  made  to  the  Superior  Court  to  obtain  a 
rule  to  order  him  to  do  so  does  not  reheve  the  surety  who  has 
entered  into  this  recognisance,  and  the  recognisance^^  therefore, 
is  as  good  now  as  it  was  at  the  time  when  it  was  entered  into. 
That  observation  may  have  some  bearing  on  the  merits  of  tbe 
decision.     I  agree  that  the  rule  should  be  made  absolute. 

Rule  absolute^  with  costs  against  the  County  Council, 
Solicitors  in  support  of  the  rule,  Henry  Gover  and  Son, 
SoUcitor  in  opposition  to  the  rule,  W.  A,  Blaxland. 
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Friday y  Nov.  4,  1904. 

(Before  Lord  Alvbrstone,   C.J.,  Kennedy  and  Ridley,  JJ.) 

Hull  (app.)  v,  Hobsnell  (resp.).  (a) 

Sale  of  food  and  drugs — Preserved  peas — Sulphate  of  copper — 
Injurious  to  health — Certificate  of  analyst — Sale  of  Food  and 
Drugs  Act,  1875  (38  ^  39  Vict.  c.  63),  s,  S. 

Under  sect.  3  of  the  Sale  of  Food  and  Drugs  Act,  1875,  the  article 
of  food  must  he  rendered  injurious  to  health  by  being  mixed  with 
some  ingredient.  It  is  not  sufficient  that  the  ingredient  with 
which  the  food  is  mixed  is  injurious  to  health. 

The  certificate  of  the  analyst  in  the  ca^e  of  an  alleged  offence 
under  this  section  is  not  insufficient,  if  it  complies  with  the  form 
in  the  schedule  to  the  Act  of  1875^  merely  because  it  does  not  state 
thai  the  ingredients  so  mixed  ^^  rendered  the  article  injurious  to 
health.'^ 

CASE  stated  on  an  information  preferred  by  the  respondent 
against  the  appellant  under  the  Sale  of  ±^ood  and  Drugs 
Act,  1875,  charging  that  the  appellant  did,  on  the  19th  day  of 

(a)  Beported  by  W.  db  B.  Hmbbsbt,  Esq.,  Barrister-at-Law. 
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HvLL  Febrnary^  1904^  nnlawftilly  and  wilfully  sell  to  the  respondent  a 

••  certain  article  of  food — ^to  wit,  bottled  peas — ^whicb  to  the  know- 

'  ledge  of  the  appellant  was  mixed  with  a  certain  ingredient  called 

1904.  snlphate  of  copper,  which  ingredient  was  injarions  to  health, 

,"T"-    ,  contrary  to  tbe  Sale  of  Pood  and  Dmgs  Acts,  1875-1899. 

(mddrugi  '^^  respondent,  an  inspector  under  the  Sale  of  Pood  and 

Mi&tur0^  Drugs  Act,  purchased  of  the  appellant,  a  greengrocer  carrying  on 

Injwioui  business  at  Bezhill,  a  bottle  of  preserved  peas  for  the  purpose  of 

feat—  The  respondent  divided  the  peas  so  purchased  into  three  parts. 

Sulphate  of  and  sent  one  part  to  the  pablic  analyst,  who  gave  his  certificate 

copper —  follows  • 

certificate  ^  loaows . 

BufieUney —  If  the  nnderrigned  pnblio  aiud^Bt  for  the  admiiii8traH7e  connty  of  East  Sosmx, 
38  4;  39  Vict,  do  hereby  certify  that  I  reoeired  from  yonreelf  on  the  20th  day  of  Febmaiy  (per 
e.  63,  f .  8.  registered  paroel  poet)  a  sample  of  bottled  peas  No.  14  for  analysis  (whioh  tiban 
weighed  about  4^02.),  and  have  analysed  the  same,  and  declare  the  resolt  of  my 
analysis  to  be  ai  follows : — I  am  of  opinion  that  the  said  sample  is  adulterated  with 
snlphate  of  oopper  to  the  extent  of  at  least  1'87  grains  per  lb.  Obserrations — ^The 
oopper  salt  has  doubtless  been  added  to  improve  the  colour  of  the  peas. 

The  respondent  proved  that  the  bottle  containing  the  peas  bore 
the  following  label:  "English  Garden  Peas.  .  .  .  Colour 
preserved  with  a  small  portion  of  Sulphate  of  Copper.  Finest 
English  Marrowfat  Peas.  Preserved  in  Kent. — Petty,  Wood, 
and  Co.,  London.^' 

The  public  analyst  was  called  for  the  prosecution,  and  he 
proved — (a)  That  sulphate  of  copper  was  a  poisonous  substance 
and  injurious  to  health ;  {b)  that  sulphate  of  copper  was  used  to 
preserve  the  colour  of  the  peas ;  (c)  that  he  had  never  known 
anyone  personally  or  heard  of  anyone  injured  by  eating  peas 
containing  copper,  but  that  he,  the  public  analyst,  suffered  from 
colic  if  he  ate  coppered  peas ;  {d)  that  out  of  eight  samples 
examined  by  him  during  the  previous  quarter  seven  contained 
copper. 

On  behalf  of  the  appellant  it  was  contended  that  the  informa- 
tion did  not  disclose  any  offence  under  the  Sale  of  Pood  and 
Drugs  Act,  1875,  because  it  did  not  allege  that  the  admixture  of 
the  ingredient  called  sulphate  of  copper  rendered  the  article  of 
food — ^namely,  the  peas — injurious  to  health,  but  merely  that  the 
ingredient  itself  was  injurious  to  health,  and  that,  therefore,  the 
information  was  bad  in  law,  and  the  appellant  could  not  be  con- 
victed upon  it.  It  was  also  contended  on  behalf  of  the  appellant 
that  the  certificate  of  the  public  analyst  did  not  disclose  any 
offence,  and  was  insufficient  and  did  not  comply  with  the  require- 
ments of  the  Sale  of  Food  and  Drugs  Act,  1875. 

On  behalf  of  the  respondent  it  was  contended  that  the  informa- 
tion did  disclose  an  offence  under  the  Act ;  that  it  is  sufficient  to 
constitute  an  offence  under  the  latter  part  of  sect.  3  of  the  Sale 
of  Food  and  Drugs  Act,  1875,  if  the  ingredient  itself  which  is 
mixed  with  the  article  of  food  is  injurious  to  health,  and  it  is  not 
necessary  to  show  that  the  ingredient  renders  the  article  of  food 
injurious  to  health. 
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It    was  also    contended  that    the  analyst's    certificate  was  Hull 

safBcient^  being  in  the  form  provided  by  the  schedule  to  the  Sale  -q^q^^^j^j^ 

of  Food  and  Drags  Act^  1875^  and  that  the  certificate  need  not        

disclose  any  offence.     It  was  contended  also  that  the  insuflBciency  1*04. 

(if  any)  was  remedied  by  the  public  analyst  being  called  as  a  ggi^^f^^ 

witness  to  give  evidence  of  the  facts.  and  drugs— 

The  justices  were  of  opinion  that  sulphate  of  copper,  which  ifi»fure-- 

was  an  ingredient  in  the  peas,  was  injurious  to  health,  and  they  ^^J^^ 

therefore   convicted  the  appellant,   being  of  opinion  that  the  preserved 

ingredient  necessarily  rendered  the  whole  article  sold  injurious  pwa^ 

to  health.  Bvlphate  of 

The  questions  for  the  opinion  of  the  Court  were :  (1)  Whether  cwl^lcate— 
the  information  disclosed  an  offence  under  the  Sale  of  Food  and  Bufieimiey— 
Drags  Act,  1875,  and  was  valid  in  law.  (2)  Whether  the  public  ^^f^^^' 
analyst's  certificate  was  sufficient  and  valid  in  law.  **     '  *'   * 

The  summons  was  as  follows  : 

In  the  county  of  Snaiex. — ^Petty  aeaaional  diyiuon  of  HMtingi. — To  Jftm«8  Hull, 
of  Devonshire  Boad,  in  the  parish  of  BexhiU,  in  the  oonnty  of  Snsaez,  fruiterer. — 
Information  on  oath  has  been  laid  before  me  this  day,  by  Arthur  Horsnell,  of  67| 
Yale  Bead,  in  the  parish  of  St.  Matthew's,  Hastings,  in  the  said  oonnty,  inspector  of 
weights  and  measores,  for  that  you,  on  the  19th  day  of  Febroary,  1904,  at  the  parish 
of  BezhiU,  in  the  borough  of  J3exhill,  in  the  division  and  county  aforesaid,  unlaw- 
fnUy  and  wilfully  did  sell  to  him,  the  said  Arthur  Horsnell,  a  certain  article  of  food 
— ^to  wit,  bottled  peas — which  to  the  knowledge  of  you,  the  said  James  Hull,  was 
mixed  with  a  certain  iogredient  called  sulphate  of  copper,  which  said  ingredientit 
injurious  to  health,  contrary  to  the  Sale  of  Food  and  Drugs  Acts,  1875  to  1899,  the 
statute  in  such  case  made  and  provided.  Ton  are  therefore  hereby  summoned  to 
appear  before  the  Court  of  Summary  Jurisdiction  sitting  at  the  Sessions  Court, 
BexhiU,  on  Saturday,  the  16th  day  of  Aprils  1904,  at  the  hour  of  hslf-psst  eleven  in 
the  forenoon,  to  answer  the  said  information. — Dated  the  16th  day  of  March,  1904. — 
(Signed)  H.  L.  M.  DxmN,  justice  of  the  peace  for  the  county  aforesaid. 

Avory,  K.C.  and  Bonsey  for  the  appellant. — The  summons  in 
this  case  was  for  unlawfully  and  wilfully  selling  a  certain  article 
of  food  which  to  the  knowledge  of  the  appellant  was  mixed  with 
a  certain  ingredient,  ''  which  said  ingredient "  was  injurious  to 
health.  But  no  offence  is  committed  under  sect.  3  of  the  Sale  of 
Food  and  Drugs  Act  unless  the  food  with  which  tbe  ingredient  is 
mixed  becomes  injurious  to  health.  The  justices  here  have  not 
found  that  the  article  of  food  was  injurious  to  health,  but  they 
find  that  because  an  ingredient  which  by  itself  would  be  injurious 
to  health  is  mixed  with  an  article  of  food,  such  article  of  food 
must  of  necessity  be  rendered  injurious  to  health.  That  cannot 
be  so,  and  whether  or  not  an  offence  has  been  committed  under 
sect.  3  must  depend  upon  whether  the  article  of  food  itself  is  in 
fact  rendered  injurious  to  health.  Further,  tbe  certificate  in  this 
case  is  bad  as  it  does  not  on  its  face  show  that  any  offence  was 
committed  under  sect.  3.  The  certificate  must  be  good  enough 
to  support  a  conviction  by  itself,  and  by  sect.  20  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  it  is  expressly  enacted  that  from  the 
certificate  it  must  appear  that  an  offence  against  some  one  of  the 
provisions  of  the  Act  has  been  committed.  On  the  face  of  the 
certificate  there  must  be  sufficient  to  show  that  the  offence  with 
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Hull       which  the  person  is  charged  has  been  committed.      In  Groulder 

HoBB^NBLL    ^'  ^^^^  (^*  ^'  '^'  ^®P-  ^^^'   {'i^^Ol)  2  K.  B.  290)  Lord  Alver- 

'    stone,    C.J.   said   at   p.   295 :  "  It  is  very  important    that  the 

1904.        practice  should  be  uniform^  and  we  think  it  is  clear^  after  the 
7~r>.    ,   series  of  decisions  to  which  we   have  been  referred,  that  the 

ond  drugs—  Certificate  of  the  analyst  must  be  a  document  in  proper  form,  and 
Mixture—  that  that  certificate  ought  to  contain  in  it  sufficient  materials  to 
iniwnouM     enable  the  magistrates  to  form  a  judgment  on  those  materials 

**PTOw^d     whether  the  offence  charged  had  been  committed.'^    [Kbnnedt,  J. 
pe«-       referred  to  Begf.  V.  Smith  (74  L.  T.    Rep.  348;  18   Cox   C.   C. 

SuiphaUof   307;  (1896)  1  Q.  B.  596).] 

Cer^^oOe—      Boxall,  K.C.  and  P.  O.  Henriquea  were  not  called  upon  to 

SuffUieney—  argue  as  to  the  validity  of  the  certificate.     The  justices  by  their 

38  4;  39  Viet,  finding  clearly  show  that  they  have  convicted  the  appellant  of 
c63,«.  3.  selling  an  article  of  food  rendered  injurious  to  health  by  the 
addition  of  an  injurious  ingredient.  No  objection  has  been  taken 
to  the  conviction.  No  objection  can  be  taken  to  the  information 
for  any  variance  between  it  and  the  evidence  adduced;  that 
appears  from  sect.  1  of  the  Summary  Jurisdiction  Act,  1848,  and, 
had  the  appellant  suffered  any  injustice,  he  could  have  asked  for 
an  adjournment.     The  conviction  here  was  right. 

Lord  Alvbrstonb,  C.J. — If  the  justices  had  convicted  the 
appellant  of  an  offence  under  sect.  3  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  on  the  ground  that  the  ingredient  which  was 
mixed  with  the  article  of  food — sulphate  of  copper — was  injurious 
to  health,  and  not  on  the  ground  that  the  peas,  by  reason  of  the 
addition  of  the  sulphate  of  copper,  were  rendered  injurious  to 
health,  I  am  clearly  of  opinion  that  the  conviction  would  be 
wrong.  I  have  no  doubt  that  in  order  to  constitute  an  offence 
under  sect.  3  the  article  of  food  sold  must  be  found  to  be 
injurious  to  health  by  the  addition  of  some  ingredient.  We  have 
seen  the  summons  which  recites  the  information,  and,  speaking 
for  myself,  I  think  that  the  justices  have,  in  fact,  found  the  article 
itself — ^namely,  the  peas — was  injurious  to  health  when  they  said 
that  the  ingredient  necessarily  rendered  the  whole  article  sold 
injurious  to  health.  As,  however,  there  may  be  some  doubt  as  to 
whether  they  have  so  found,  I  think  that  the  case  ought  to  be 
sent  back  to  them  with  directions  that  if  they  find  the  peas  as 
sold  were  injurious  to  health  the  conviction  should  stand,  but  that 
if  they  find  not  that  the  peas  were  injurious  to  health,  bat  that 
the  sulphate  of  copper,  the  ingredient  with  which  they  were 
mixed,  was,  the  conviction  should  not  stand.  Mr.  Avory  has 
taken  a  second  point — namely,  that  the  conviction  cannot  stand 
because  the  certificate  of  the  analyst  is  insufficient.  [His  Lord- 
ship read  the  certificate,  and  continued  :]  It  was  contended  that 
at  the  end  of  the  finding  the  analyst  should  have  added  the  words 
'*  which  rendered  the  article  injurious  to  health,"  since  the 
certificate,  as  it  stands,  does  not  show  on  the  face  of  it  that  any 
offence  has  been  conqmitted.  I  cannot  agree  with  that  conten- 
tion.     The  analyst  could  not  know  with  what  offence  the  person 


OSIMINAL  LAW  OASBS. 


763 


wonid  be  charged.  In  my  opinion,  a  certificate  is  sufficient  if  it 
ifi  one  which  is  in  accordance  with  the  terms  of  the  schedule,  and 
sets  out  the  description  of  the  goods  sent  for  analysis,  the  weighty 
and  the  other  requirements  of  the  schedule, 

Kennedy  and  Ridley,  J  J.  agreed. 

Case  remitted  to  the  justices. 

Solicitors :  Neve,   Beck,  and  Kirby ;  F.  Laicson  Lewis,  East- 
bourne. 
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KING'8  BENCH  DIVISION. 

Friday,  Nov.  4,  1904. 

(Before  Lord  Alveestonb,  C.J.,  Kennedy  and  Ridley,  JJ.) 

Stone  (app.)  v.  Tyler  (resp.).  (a) 

Weights  and  measures — Weighing  paper  with  article — Scales 
correct — Weights  and  Measures  Act,  1878  (41  ^  42  Vict. 
c.  49),  s.  26. 

No  offence  is  committed  within  sect.  26  of  the  Weights  and 
Measures  Act,  1878,  where  a  customer,  having  asked  for  lib. 
of  sugar,  is  sold  sugar  in  a  bag  which  together  with  the  bag 
weighs  lib.,  but  without  the  bag  is  less  than  lib.,  such  sugar 
and  bag  having  been  previously  weighed,  where  the  vendor  has 
no  intention  to  defraud  the  customer  an^^  the  scales  are  just  and 
accurate. 

CASE  stated  on  an  information  preferred  by  the  respondent 
against  the  appellant  under  sect.  26  of  the  Weights  and 
Measures  Act,  1878,  charging  that  the  appellant  on  the 
25th  day  of  January,  1904,  at  Chiswick,  did  unlawfully  and 
wilfully  commit  a  fraud  in  the  use  of  h  certain  weighing 
instrument,  contrary  to  the  statute. 

The  respondent,  an  inspector  under  the  Act,  went  on  the 
25th  day  of  January  to  the  appellant's  shop,  where  he  carried 
on  the  business  of  a  grocer,  and  purchased,  amongst  other 
things,  lib.  of  loaf  sugar. 

The  respondent  asked  for  lib.  of  loaf  sugar,  and  paid  2id., 
the  price  of  it. 

(a)  Reported  by  W.  de  B.  Hsrbibt,  Esq.,  Barrister-at-Law. 
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Stovb  The  sugar  was  banded  wrapped  in  a  paper  bag  or  wrapper. 

*•  The  gross  weight  of  the  package — that  is  to  say,  the  weight 

'      of  the  sugar  and  the  paper  bag  or  wrapper — was  exactly  lib., 

1904.       and  the  sugar  without  the  paper  bag  or  wrapper  weighed  foz. 

.— "        less  than  lib. 

n^LwM^        This  package  of  sugar  had  been  previously  weighed  by  the 

Fraudulmii    appellant  or  his  servants  in  the  paper  in  which  it  had  been 

use  of  scaler  delivered  to  the  purchaser  in  the  scales,  and  the  package  was 

weiah^AwUh  ^°®  ^^  *  number  of  similar  lib.  packages  of  sugar  in  the  shop 

aHiele       that  had  been  previously  weighed  in  the  same  scales,  and  none 

—8c€aes     of  these  packages  weighed  as  much  as  lib.  without  including 

^^'^^d^vd  *    *^®  pap^r  in  which  they  were  wrapped. 

inaecurai9hy      The  Bcales  in  which  the  sugar  had  been  weighed  with  the 
paper  hag—  wrapper  were  perfectly  just  and  accurate,  and  gave  the  weight 
^6f«ice  of    q£  ^^0  package  correctly. 

fr^u^i       The  respondent,  when  he  a«ked  for  lib,  of  sngar,  expected  to 
41  <f  42  Viet  get  lib.  weight  of  sugar  without  including  the  weight  of  the 
c.  49, «.  26.    paper  in  which  it  was  wrapped. 

The  appellant  knew  and  the  respondent  did  not  know  that  in 
fact  the  appellant  was  giving  tne  respondent  less  than  lib. 
weight  of  sugar,  and,  as  the  sugar  was  not  weighed  in  the 
presence  of  the  respondent,  the  respondent  had  no  means  of 
knowing  that  he  was  being  given  less  than  lib.  weight  of 
sugar. 

The  paper  bag  contained  35  per  cent,  of  mineral  matter  and 
was  unnecessarily  heavy  for  the  purpose  of  wrapping  sugar. 
The  pecuniary  value  of  foz.  of  sugar  was  shown  to  be  greater 
than  the  value  of  the  paper  bag. 

Evidence  was  tendered  on  behalf  of  the  appellant  that  it  was 
the  custom  or  usage  in  the  trade  to  weigh  sugar  in  the  paper 
wrapper  in  which  it  was  delivered  to  the  purchaser,  and  the 
appellant  himself  gave  evidence  to  the  same  effect. 

It  was  contended  on  behalf  of  the  appellant  that  the  evidence 
established  a  custom  or  usage  of  England  in  the  trade  of  grocers 
to  weigh  sugar  in  the  paper  in  which  it  was  delivered  to  the 
purchaser,  and  that,  even  if  there  were  no  such  custom,  no 
offence  had  been  committed.  That  weighing  the  sugar  with 
the  paper  wrapper,  the  weight  of  the  package  being  correct,  did 
not  constitute  an  offence  under  sect.  26  of  the  Act,  and  that 
that  section  was  not  applicable  to  the  facts  of  the  case.  That 
there  was  no  evidence  of  any  fraud  in  the  using  of  the  scales  in 
which  the  sugar  with  the  paper  wrapper  was  weighed,  and, 
again,  even  if  there  was  no  such  custom,  no  offence  had  been 
committed  in  the  absence  of  fraudulently  heavy  paper. 

No  evidence  was  given  on  behalf  of  the  respondent  to 
disprove  the  custom  or  usage  referred  to  in  the  trade,  and  the 
respondent  admitted  that  he  knew  that  with  a  great  many 
grocers  it  was  the  custom  to  weigh  the  sugar  in  the  paper  bag 
or  wrapper  in  which  it  was  sold  and  deUvered. 

It  was   contended   on  behalf  of  the  respondent  that  there 
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coald  be  no  valid  cnstom  or  usage  of  trade  to  weigh  the  sugar      Stone 
with  the  paper^  and  that  even  if  such  a  custom  or  usage  of      _.  "• 

trade  existed  it  was  not  material.     The  weighing  sugar  in  the        ' 

paper  in  which  it  was  delivered  was  in  itself  an  offence  under        1W4. 
sect.  26  of  the  Weights  and  Measures  Act,  1878.  ."77" 

It  was  admitted,  and  the  justices  found  as  a  fact,  that  the  wwa«urM— 
appellant  made  no  attempt  to  conceal,  and  had  no  intention  of  Fraudulent 
concealing,  the  fact  that  the  paper  had  been  weighed  with  the  ^•^  ^f  '^**^ 
sugar,  and  in  so  weighing  it  he  had  no  intention  to  defraud  the  yj^jJd^th 
purchaser.  article 

The  justices  held  that  weighing  the  sugar  in  the  paper  in      —Scales 
which  it  was  sold  and  delivered,  although  the  weight  of  the   """^^^d^ 
package — that  is  to  say,  the  weight  of  the  sugar  with  the  paper  inaccurate  by 
— was  correct,  and  although  it  was  done  in  the  mistaken  belief  pap^  bag— 
that  there  was  in  England  such  a  custom  in  the  trade,  was  in    f^^^T^^ 
itself  sufficient  to  constitute  a  fraud  wilfully  committed  in  the     intent— 
using  of  the  scales  within  the  meaning  of  sect.  26,  and  they  41  ^  42  Vict 
convicted  the  appellant.  ^-  ^^»  *•  ^^* 

By  sect.  26  of  the  Weights  and  Measures  Act,  1878  : 

Where  any  frand  is  wilfolly  oommitted  in  the  naing  of  any  weight,  meaanre, 
eoale,  balance,  steelyard,  or  weighing  maohine,  the  person  oommitting  snoh  fraud, 
and  eTery  person  party  to  the  fraud,  shall  be  liable  to  a  fine  not  exoeediog  five 
pounds,  or  in  the  oase  of  a  second  offence  ten  pounds,  and  the  weight,  measure, 
scale,  balance,  or  steelyard  shall  be  liable  to  be  forfeited. 

Asquith,  K.C.,  Avory,  K.C.,  and  Bonsey  for  the  appellant. — 
The  information  here  was  under  sect.  26  of  the  Weights  and 
Measures  Act,  1878,  and  the  questions  arise  whether  the  section 
applies  at  all  and  whether  on  the  facts  there  was  sufficient  to 
justify  the  justices  in  saying  that  a  fraud  had  been  wilfully 
committed  in  the  using  of  the  scales.  With  regard  to  the  first 
point,  in  order  for  the  section  to  apply,  there  must  be  a  fraud 
committed  in  the  manipulation  of  the  machine  itself,  and  it  is 
found  as  a  fact  that  the  appellant  here  had  no  intention  to 
defraud  the  purchaser.  That  being  so,  on  the  admitted  facts 
there  was  no  fraud  wilfully  committed.  The  machine  was 
accurate,  and  it  was  not  fraudulently  used  or  manipulated  so 
that  the  machine  did  not  accurately  state  the  weight  of  what 
was  put  into  it. 

Eustdce  Hills  for  the  respondent. — The  facts  disclosed  in  the 
case  show  that  in  the  using  of  a  weighing  machine  a  fraud  had 
been  wilfully  committed,  for  the  appellant  knew  when  he  was 
weighing  out  these  packages  that  they  did  not  contain  a  pound 
of  sugar.  A  fraud  was  committed,  it  was  wilfully  committed, 
and  committed  in  the  using  of  a  weighing  machine,  and  that  is 
sufficient  to  constitute  an  offence  within  sect.  26.  The  mere 
fact  that  the  justices  have  found  that  there  was  no  intention 
to  defraud  the  purchaser  makes  no  difference,  for  it  is  clear 
from  Derry  v.  Peek  (61  L.  T.  Rep.  265 ;  14  App.  Cas.  337),  in 
the  judgment  of  Lord  Herschell,  that  fraud  is  committed  when 
a  false  representation  has  been  made  knowingly,  or  without 
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Btonb      belief  in  its  truth,  op  recklessly  and  carelessly  whether  it  is  true 

^-  or  false.     In  Kmg  v.  Spencer  (91  L.  T.  Rep.  470 ;  2  L.  G.  R 

Ttmb.       grjg^    j^   ^^g   j^^j^  ^j^^^  weighing  paper  with  the  article  may 

1904.        amount  to  wilful  fraud,  and  in  both  Lane  v.  Rendall  (81  L.  T. 

Rep.  445 ;  (1899)  2  Q.  B.  673)  and  in  London  County  Council  v. 

^"^ItJ^"^  P(^y^  (89  L.  T.  Rep.  632 ;  (1904)  1  K.  B.  194),  where  it  is 

Fraudulent    true  that  the  informations  Were  under  sect.  Zo  of  the  Weignts 

use  of  teaUs   and  Measures  Act,  1878,  it  was  argued,  and  no  suggestion  of 

weThedwith  *^®  inaccuracy  of  such  argument  was  made  by  the  Court,  that 

article      weighing  paper  with  the  article,  provided  fraud  existed,  would 

—Scaiee     be  an  offence  under  sect.  26  of  the  Act  of  1878. 

^"*^*»^*        Lord  Alverstonb,  O.J. — This  case  has  been  very  well  argued 

inaccurate  by  ^^  both  sides,  particularly  by  Mr.  Eustace  Hills,  and  I  confess 

paper  hag—  I  have  tried  throughout  to  see  any  ground  upon  which  we  could 

f^'^i^i    ^'^PP^^  *'^®  conviction,  because  I  am  satisfied  that  this  practice 

Ment—     ^^  selling  articles  and  paper  does  to  the  ordinary  poor  purchaser 

41  ^  42  Vict,  very  often  inflict  a  considerable  amount  of  injustice.     I  quite 

c.  49.  8.  26.    agree  with  Mr.  Hills  that  there  may  be  difficulties  in  protecting 

those  purchasers  by  means  of  purchases  which  are  made  by 

inspectors,  but  at  the  same  time  that  is  a  matter  with  which  the 

Legislature  must  deal.     We  are  not  justified  in  straining  an 

Act  of  Parliament  which  seems  to  me  to  have  a  clear  purpose 

for  curing  an  evil  in  another  way.     As  I  have  pointed  out,  it 

has  to  a  certain  extent  been  dealt  with,  and  it  is  by  no  means 

clear  to  my  mind  that  a  person  who  sells  paper  and  sugar  when 

he  is  asked  for  sugar  and  does  not  inform  the  purchaser,  may 

not  bring  himself  within  the  criminal  law  quite  apart  from  civil 

liability.     But  we  have  to  concern  ourselves  with  whether  this 

conviction  can  be  upheld  under  sect.  26  of  the  Weights  and 

Measures  Act,  1878.     It  seems  to  me  clear,  looking  to  the  facts 

that  occur  within  the  Weights  and  Measures  Act,  that  it  follows 

on   the   section   which    deals  with  scales  which  are  unjust  in 

themselves,  the  possession  of  those  scales  being  unlawful,  and 

it  refers  to  fraud  wilfully  committed  in  using  a  weight,  measure, 

scale,  or  balance.     It  points  to  tricks  in  the  course  of  weighing, 

and  I  think  it  is  not  unfair  to  test  Mr.  Hills*  argument  by 

pointing  out  that  the  fraud  is  not,  I  might  also  say,  any  step  in 

the  fraud  really  taken  by  weighing  in   a   particular   manner, 

because  non  constat  the  paper  and  the  sugar  will  not  be  sold  by 

somebody  who  says  they  are  paper  and  sugar,  or  announces 

that  it  is  paper  and  sugar  instead  of  sugar  only.    The  real  fraud 

here,  as  my  brother  Kennedy  has  pointed  out,  is  handing  over 

the  counter  that  which  is  represented  in  weight  by  sugar  and 

paper  in  response  to  an  application  for  sugar.     If  that  is  an  evil 

of  sufficient  magnitude  to  be  dealt  with  by  the  Legislature,  it 

ought  to  be  dealt  with.     I  come  to  the  conclusion  that  for  the 

purpose  of  an  offence  under  the  section   there  must  be  some 

fraud  in  connection  with  the  using  of  the  scale,  and,  in  my 

opinion,  the  scale  being  for  the  purpose  of  weighing  accurately, 

it  does  not  make  it  an  offence  under  that  section  i^ierwards  to 
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take  a  weighed  product  and  use  it  in  a  way  which  is  either       Stoni 
dishonourable  or  dishonest,  or  in  a  way  in  which  it  ought  not  to  ^• 

be  used.     I  desire  only  for  myself  to  say  I  am  not  altogether        2^^- 
very  much  pressed  by  the  statement  made  that  the  appellant       1904. 
had  no  intention   of  concealing  the  fact  that  the  sugar  was        . — 
weighed  with  the  paper,  and   in   so   weighing  it  he   had   no    Z^asure^^ 
intention  to  defraud  the  purchaser.     If  that  means  that  in  so   Fraudulent 
weighing  it  he  had  no  intention  that  these  packages  should  be   »««  of  ««<*^" 
sold  of  this  particular  description  or  in  answer  to  the  particular  ^^^^^n^ 
iavitation,  then  I  think  it  is  material,  because  it  negatives  the       ariide 
idea  that  there  is  any  fraud  subsisting,  but,  if  I  had  come  to      —Scales 
the  conclusion  that  it  was  within  the  section,  I  should  not  be    ^^^^^^^ 
pressed  by  the  finding  that  the  appellant  had  not  intended  to  inaccarate  by 
defraud   the   particular  purchaser.      On   the   whole,    I    think,   paper  hag— 
however  desirable  it  may  be  to  safeguard  these  kind  of  tran-    f!^^,^^lf{ 
sactions,  it  cannot  be  done  by  taking  proceedings  under  the      intent^ 
26th  section  unless  there  is  evidence  of  an  improper  use  of  the  41  af-  42  Vict. 
scales  in  the  act  of  weighing.     I  think,  therefore,   this  appeal    ^-  ^^-  *•  ^^' 
must  be  allowed. 

Kennedy,  J. — I  have  come  to  the  same  conclusion.  When 
you  look  at  the  facts  of  this  case  it  does  not  seem  to  me  that 
any  other  conclusion  is  possible.  The  offence  according  to  the 
section  is  "where  any  fraud  is  wilfully  committed  in  the  using 
of  any  weight,  measure,  scale,  balance,  steelyard,  or  weighing 
machine.'^  The  appellant  here,  or  his  shopman,  put  upon  the 
machine  a  certain  quantity  of  sugar  and  paper  which  together 
did  weigh  a  pound,  and  that  was  indicated  by  the  machine  on 
the  other  side.  No  fraud  was  committed  by  him  in  the  using 
of  the  machine,  and. he  has  not  with  this  machine  committed 
any  fraud  upon  anybody  else ;  what  he  has  done  is  to  represent 
to  a  buyer  in  his  shop  that  to  be  a  pound  of  sugar,  but  nothing 
else — the  sugar  plus  the  weight  of  the  bag  in  which  it  is  carried. 
That  being  so,  it  is  not  necessary  to  consider  anything  else. 
Reference  has  been  made  to  other  cases  which  I  do  not  think 
really  help  our  decision  in  this  case.  There  was  no  fault  to  be 
found  with  the  machine  which  was  used  so  as  to  bring  it  under 
sect.  25,  but,  the  prosecution  here  being  under  sect.  26,  the 
question  is,  Was  there  any  fraud  committed  in  the  using  of  the 
machine  7  No  machine  was  used  before  the  purchaser  at  all. 
A  fraud,  in  my  opinion,  in  one  sense  is  committed  in  spite  of 
the  finding  in  the  case.  I  have  no  doubt  this  section,  because 
it  says  so,  requires  fraud  to  be  wilfully  committed.  I  suppose 
this  grocer  justifies  himself  in  doing  it  by  the  fact,  as  appears 
by  another  paragraph,  that  a  great  many  other  persons  do  the 
same  thing.  To  my  mind  that  does  not  make  the  thing  any 
better ;  but  still  it  does  not  mean  that  he  was  knowingly  doing 
or  that  he  expressly  counselled  it,  although  I  think,  myself, 
very  often  a  person  may  more  effectually  do  so  by  saying 
nothing  about  it  at  all,  and  when  asked  for  a  pound  of  tea, 
gives  something  which  is  not  a  pound  of  tea,  but  a  pound  of  tea 
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Stokb       and  paper.     That  seems  to  me  very  little  different  from  conceal- 
j^'  ment.     I  should  not  have  much  difficulty  under  that  section  in 

dealing  with  the  case  if  the  thing  which  was  done  by  which  the 

1904.       party  buying  was  injured  had  been  done  in  the  using  of  the 
TTT  ^  weight,  measure,  scale,  balance,  steelyard,  or  other  weighing 

rr^^rM—   ii^achine.      It  seems  to   me  that  the  whole  of  this  case,  as 

FrauduUnt   Mr.  Asquith  has  pointed  out,  fails  entirely  upon  that  point. 

uBBof  woIm  The  wrong  or  mischief,  to  use  a  milder  word,  that  was  done  by 

weighed  with  P'^K  ^  *^®  buyer  something  else  that  was  not  sugar  is  not 

articU       because  the  thing  was  untruly  weighed,  because  it  had  been 

—Scales     truly  weighed,  but  it  was  in  the  giving  or  handing  it  over  to 

*^f Jv*  J      the  purchaser  without  letting  the  man  know  what  it  really  was 

inaccurate  by  that  was  handed  over. 

paper  bag—       RiDLEY,  J. — I  agree,  and  I  have  nothing  to  add. 

jta^l^t  Appeal  allowed, 

intent—         Solicitors :  Neve,  Beck,  and  Kirby  j  Sir  B.  Nicholson. 

41  #  42  Vict. 
e.  49,  8,  26. 


KING'S  BENCH  DIVISION. 

Tuesday,  Dee.  20,  1904. 

(Before  Lord  Alvbbstone,  G.J.,  Kennedt  and  Bidlet,  JJ.) 

London  County   Council    (apps.)  v.  Payne   and   Co.    Limited 

(No.  2)   (resps.).  (a) 

Weights  and  measures — Weighing  machine — Beam  scale — Paper 
hag  pla^ied  under  goods  scoop — Bag  removed  after  each  weighing 
operation — ^^  False  or  unjv^f  scale — Offence — Weights  and 
Measures  Act,  1878  (41  ^  42  Vict.  c.  49),  s.  25. 

The  respondents,  who  were  wholesale  tea  merchants,  had  in  their 
possession  for  v^e  in  weighing  out  tea  a  beam  scale,  which  ai 
the  time  an  inspector  visited  their  shop  had  a  paper  bag  under 
the  scoop  in  which  the  tea  was  to  be  placed,  and  in  thcU  con- 
dition the  scale  would  turn  with  a  less  weight  of  tea  than  the 
weight  in  the  other  scale,  but  without  the  paper  bag  the  scale 
was  correct.  It  was  proved  thai  tea  was  weighed  out  in 
packets  of  any  given  denomination  only  for  those  customers  tcho 
requested  to  have  it  so  weighed,  and  in  bags  supplied  by  such 
customers,  and  the  usual  practice  was  that  after  each  weighing 

(a)  Beported  by  W.  W.  Obb,  Esq.,  Banister-at-Law. 
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of  a  quantity  of  tea  vdth  the  hag  underneath  the  scoop  the  London 
assistant  did  not  remove  the  bag  but  placed  the  scale  on  a  shelf  council 
where  it  remained  until  a  forewoman  came,  when  the  scale  was  v. 

taken  dovm  and  the  bag  removed  by  the  forewoman,  and  until  Patn»  and 
that  was  done  no  person  was  allowed  to  ttse  the  scale.  The  paper  ^^/^^^^^ 
bag  was  given  by  the  forewoman  for  each  operation  before  it  '     ' 

commenced,  and  was   always  removed   by   her  when  it    was        1^04. 
finished.     No  two  weighings  out  with  the  bag  underneath  were  ^  .T7'     , 
allowed  to  be  consecutive,  a  full  weight  order  being  interposed.     tn«a»we«— 
Held,  that  the  scale  was  false  or  vmjust  within  the  meaning  of     FaUe  or 
sect.  25  of  the  Weights  and  Measures  Act,  1878,  and  that  the  ^"^^^^^ 
respondents  ought  to  have   been  convicted  under  that  section,  ^eighedwith 
there  being  no  substantial  difference  between  the  case  and  the     article— 
previous  case  of  London    County  Council  v.  Payne   and  Co.    PaH<cular 
(89  L.  T.  Rep.  682,  ( 1 904)  1  K.  B.  194) .  Z;^ 

CASE  stated  by  the  metropolitan  police  magistrate  sitting  at  aperatwn^ 
Southwark  JPolice  Court.  4i  ^42  Vict. 

On  the  17th  day  of  May,  1904,  the  respondents  (George  <^-^^»«-25. 
Payne  and  Co.  Limited)  appeared  before  the  magistrate  at  the 
Southwark  Police  Court  to  answer  an  information  laid  on  behalf 
of  the  London  County  Council  (the  appellants),  which  charged 
that  the  respondents  on  the  21st  day  of  March,  1904,  at  Boss- 
street,  Tooley-street,  in  the  metropolitan  borongh  of  Ber- 
mondsey,  in  the  county  of  London,  did  use  for  trade  a  weighing 
instrument,  to  wit,  a  beam  scale,  which  was  false  or  unjust  (that 
ifl  to  say,  underneath  the  goods  scoop  of  the  beam  scale  was 
placed  a  paper  bag),  contrary  to  sect.  25  of  the  Weights  and 
Measures  Act,  1878. 

By  sect.  25  of  the  Weights  and  Measures  Act,  1878  (41  &  42 

Vict.  c.  49),  it  is  provided  as  follows  : 

KYvrj  perBon  who  nses  or  has  in  his  poiseBBion  for  use  for  trade  any  weight, 
measure,  scale,  balance,  steelyard,  or  weighing  machine  which  is  false  or  nnjnst  shall 
be  liable  to  a  fine  not  exceeding  five  pounds,  or  in  the  case  of  a  second  offence  ten 
ponndr,  and  any  contract,  bargain,  sale,  or  dealing  made  by  the  same  shaU  be  void, 
and  the  weight,  measure,  scale,  balance,  or  steelyard  shaU  be  liable  to  be  forfeited. 

Upon  the  hearing  of  the  information  the  following  facts  were 
either  proved  or  admitted  by  both  parties  : — 

(a)  The  respondents  were  solely  wholesale  tea  merchants,  and 
occupied  for  the  purposes  of  their  business  a  warehouse  in  Boss 
Street.  Two  adjoining  rooms  in  this  warehouse  were  used  by 
the  respondents  for  weighing  out  tea,  and  about  eighty  girls 
were  employed  in  these  two  rooms  under  the  superintendence 
of  a  forewoman  and  under  the  general  supervision  of  the 
respondents'  manager. 

The  forewoman  bad  an  assistant,  and  such  rooms  had  an 
opening  between  them. 

(b)  On  the  21st  day  of  March,  1904,  at  about  10.30  a.m.,  an 
inspector  of  weights  and  measures  visited  the  premises  and  was 
taken  round  the  two  rooms  by  the  manager  and  inspected  the 

VOL.   XX.  D  D   D 
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London      weights  and  scales  there.     In  the  coarse  of  this  inspection  one 

CouNCH.     ^^  ^^^^  handed  down  to  the  inspector  from  a  shelf  above 

V.  her  a  beam  scale^  which  had  a  folded  paper  bag  ander  the  scoop 

Patnb  and   in  which  the  tea  to  be  weighed  was  placed.     In  that  condition 

^^•jj*™""^  the  scale  would  torn  with  2^drs.  of  tea  less  than  the  weight  on 

'  the  other  side.     The  scale  without  the   piece   of    paper   was 

1904.        correct.     The  scale  had  been  ased  that  morning  in  that  condition 

."77"        by  the  girl  to  weigh  out  for  a  customer  501b.  of  tea  into  quarter- 

n^Lures^    pound  packets — that  is  to  say,  rather  over  200  parcels  of  tea 

False  or      had  been  weighed  out  with  it.     When  the  inspector  came  up  the 

unjugtteales  girl   had  recently  finished  weighing  out    the  501b.,  and  was 

weighedZith  ^woopiug  her  Counter  so  as  to  be  ready  for  another  order. 

article—         (c)  Tea  was  weighed  out  by  the  respondents  in  the  manner 

Pariiadar    and  by  the  means  above  described  for  three  or  four  of  their 

^^J^J^^    customers,  of  whom  one,  being  the  customer  above  referred  to, 

paper  after    ^&s  a  Customer  for  considerable  quantities  of  tea,  and  the  others 

operation-^   for  comparatively  small  quantities.     Tea  was  never  so  weighed 

49     25     ^^^  '^y  ^^^  respondents  unless  at  the  request  of  the  customer  for 

'  '     '    whom  it  was  intended,    and   only  in    bags    supplied    by  the 

customer  and  of  the  kind  exhibited. 

The  bag  exhibited  contained  in  print  the  name  of  the  customer 
by  whom  it  was  supplied  and  to  whom  the  tea  was  sold,  and  it 
contained  also  in  print  at  the  bottom  the  following  statement: 
^^  This  packet  of  tea  weighs  ^^Ib.,  including  wrapper.'' 

On  some  days  of  the  week  no  such  weighing  took  place,  but  on 
other  days  several  chests  or  bags  were  so  weighed  out. 

(d)  The  girl  who  handed  the  scale  down  to  the  inspector  was 
not  called,  but  the  respondents'  manager  and  forewoman  were 
both  called,  and  they  described  the  practice  followed  at  the 
respondents'  warehouse.  From  the  description  it  appeared  that  a 
chest  or  bag  containing,  say,  501b.  of  tea  would  be  put  down  by 
the  girl's  counter,  and  she  would  be  given  an  order  and  directed 
by  the  forewoman  to  weigh  it  out  into  packets  of  some  given 
denomination,  say  quarter  pounds,  and  one  of  the  above- 
mentioned  bags,  which  were  supplied  by  the  customer,  would  be 
given  to  the  girl  to  fold  up  and  place  under  the  scoop  of  the 
scales.  Having  placed  this  bag  under  the  scoop  she  would 
proceed  to  weigh  out  the  tea,  and  when  she  had  finished  this  she 
would  place  the  scales  on  the  shelf  above  her  without  removing 
the  bag  from  under  the  scoop  and  report  to  the  forewoman  that 
the  weighing  out  was  finished.  Shortly  afterwards — that  is  to 
say,  usually  within  three  or  four  minutes  and  always  within  ten 
or  fifteen  minutes — the  forewoman  would  come  round ;  the  girl 
would  then  hand  down  the  scales  and  the  forewoman  would 
remove  the  bag  and  annex  to  it  a  paper  tag  having  certain 
memoranda  written  upon  it.  No  one  would  be  allowed  to,  nor 
was  it  suggested  that  they  did  in  fact,  make  use  of  the  scale 
between  the  time  of  its  being  put  up  on  the  shelf  and  the  time 
of  its  being  handed  down  to  the  forewoman.  The  forewoman 
would  afterwards  place  the  bag  and  tag  upon  her  desk,  where  it 
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would  probably  remain  for  three  or  four  days  and  tben  be  thrown     London 
away.     One  of  these  tags  was  produced  before  the  magistrate^      County 
and  he  initialled  it  for  the  purpose  of  identification.     Each  bench        oumcil 
had  its  own  set  of  scales.     No  two  weighings   out  with  a  bag   Payne  and 
were  allowed  to  be  consecutive,  a  full  wei&rht  order  beiDgf  always  ^'  LmiTaD 
interposed.  ^         '       (No^2). 

(e)  The  practice  above  described  was  followed  in  this  and  all  1904. 

cases.     The  substantial  difierence  between  this  practice  and  the       . 

practice  obtained  in  the  respondents'  warehouse  in  November,  ^^^jj^^jj^ 

1902,  as  described  in  the  special  case  in  London  County  Council  False  w 

V.   Payne  and  Co.  (89  L.  T.  Rep.   632;  (1904)   1  K.  B.   194),  ui^justKoXes 

was  that  under  the  present  practice  the  paper  bag  was  given  for  ~w^i*^ 

each  operation  by  the  forewoman  before  it  commenced,  and  was  articU^ 

always  removed  by  the  forewoman  when  it  was  finished,  whereas  PorWculor 

formerly  it  was  left  to  the  girl  to  remove  it.     The  change  was  ^'"^^TT 

not  made  for  commercial  reasons,  but  with  the  object  of  com-  papaT^tfr 

plying  with  the  requireraenti  of  the  Weights  and  Measures  Acts.  ofitatUmr— 

(f)  The  respondents  used  the  beam  scale  with  the  bag  under  ^^  ♦  *^  ^*r'- 
the  scoop  for  trade  as  and  to  the  extent  above  described.  ^'     '  '*   '^' 

The  appellants  contended  that  the  beam  scale  was  false  or 
unjust  within  the  meaning  of  sect.  25  of  the  Weights  and 
Me&snres  Act,  1878,  and  they  relied  upon  the  case  of  Lane  v. 
Randall  (81  L.  T.  Rep.  446 ;  (1899)  2  Q.  B.  673),  and  the 
respective  judgments  of  Lawrance  and  Kennedy,  JJ.  in  the  case 
of  London  County  Council  v.  Payne  and  Co,  {ubi  sup.). 

The  respondents  contended  that  the  weighing  out  of  the  chest 
or  sack  of  tea  in  the  manner  and  by  the  means  above  described 
was  a ''  particular  weighing  operation  ''  within  the  meaning  of 
the  judgment  of  Lord  Alverstone,  C.J.  in  the  case  above  referred 
to,  and  that  the  beam  scale  was  therefore  not  false  or  unjust. 

Inasmuch  as  the  bag  was  temporarily  placed  under  the  scoop 
for  a  particular  customer,  and  the  condition  of  the  scale  was 
temporary  and  not  permanent,  and  special  pains  were  taken  to 
prevent  the  scale  in  that  condition  from  being  used  for  any 
other  customer,  the  magistrate  was  of  opinion  that  the  respon- 
dents had  kept  within  the  law  as  laid  down  by  the  Lord  Chief 
Justice  in^the  case  of  London  County  Council  v.  Payne  arid  Co. 
{ubi  sup.),  and  that  the  beam  scale  was  therefore  not  false  or 
unjust  within  the  meaning  of  sect.  25  of  the  Weights  and 
Measures  Act,  1878.  He  accordingly  dismissed  the  information 
subject  to  this  case. 

The  question  of  law  for  the  opinion  of  the  Court  was  whether 
upon  the  facts  above  stated  the  beam  scale  was  false  or  unjust 
within  the  meaning  of  sect.  25  of  the  Weights  and  Measures 
Act,  1878. 

JDickens,  K.C.  [Daldy  with  him)  for  the  appellants. — Upon  the 
facts  as  stated  the  magistrate  ought  to  have  convicted,  as  there 
is  really  no  substantial  distinction  between  the  facts  in  the 
present  case  and  the  facts  in  the  previous  case  against  the  same 
respondents  of  London    County    Council    v.    Payne    and    Co, 

n  D  D  2 
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London      (89  L.  T.  Rep.  632;  (1904)  1  E.  B.  194),  in  which  it  was  hela 

County      ^j^j^^  ^i^q   respondents   onght   to    have    been    conyicted    ander 

^  sect.    25.     The    substantial    difference    between    the    practice 

Patns  and   followed  in  this  case  and  the  practice  followed  in  the  previons 

Co.  LiMiTND  case  is  set  out  in  clause  (e)  of  the  case,  and  it  is  submitted  that 

^'  that  difference  is  not  sufficient  to  take  this  case  out  of  sect.  25. 

1904.        In  the  previous  case  the  Court  laid  great  stress  on  this,  that  the 

, scales  must  be  in  fact  accurate  and  just,  and  not  that  they  should 

^^^SlwrM^    be  capable  of  being  made  accurate  and  just.     They  must  not  be 
FaUe  or      left  in  such  a  condition  as  that  they  require  supervision  to  make 
unjust  scalea  them  accurate.     The  only  difference  in  the  present  case  is  to 
—Poper     gj^jf^  ^Yie  supervision  from  one  person  to  another — namely,  to  the 
artieU-^     forewoman.     In  the  former  case  the  responsibility  of  removing 
Pariicular    the  bag  from  under  the  scoop  was  left  to  the  girl  who  did  the 
^Rr****'i~7  weighing,  whereas  in  this  case  it  was  left  to  the  forewoman  to 
pa^afUr    remove  it.     That  is  the  only  distinction  between  the  two  cases. 
operation—   This  machine  was  not  a  just  machine  within  sect.  25,  and  the  case 
^lidY^^'  is  distinguishable  from  Withall  y.  Francis  (42  J.  P.  612),  where 
'  '"  '   something  was  put  on  one  scale  and  a  weight  to  compensate  for 
this  was  put  on  the  other  scale.     It  makes  a  very  great  difference 
if  a  thing  is  made  part  of  the  scale — as  in  this  case — or  is  merely 
put  into  the  scale  for  a  temporary  purpose,  as  in    Withall  v. 
Francis  [ubi  sup.)  ;  and  in  all  such  cases  to  keep  a  case  from 
falling  within  sect.  25  there  must  be  a  temporary  use  of  a  just 
scale  and  not  the  use  of  an  unjust  scale.     The  only  real  distinc- 
tion between  this  case  and  the  previous  case  is  that  here  there  is 
added  supervision,  which  is  a  distinction  without  a  difference. 
[He  referred  to  the  judgments  in  the  previous  case.] 

Avory,  K.C.  {George  Elliott  with  him)  for  the  respondents. — 
What  has  been  done  in  this  case  by  the  respondents  was  not  an 
attempt  by  them  to  evade  the  law  or  the  provisions  of  sect.  25  of 
the  Act,  but  was  a  honajide  attempt  on  their  part  to  conform  to 
what  was  said  in  the  judgment  of  Lord  Alverstone,  C.J.  in  the 
previous  case  as  to  "  a  particular  weighing  operation.*'  That 
was  the  view  adopted  by  the  magistrate,  and  it  is  submitted  that 
the  magistrate  was  right.  If  some  such  system  as  this  is  not 
allowed  it  would  be  impossible  for  wholesale  traders  to  carry  out 
these  operations.  The  weight  of  the  paper  bag  is  about  2|drs., 
and,  as  there  is  no  weight  of  that  denomination,  if  this  system  is 
not  allowed  it  would  be  impossible  for  these  wholesale  dealers  to 
get  through  the  operation  of  weighing  out  a  chest  of  tea  in  these 
small  parcels.  It  is  admitted  that  if  the  paper  bag  had  been 
placed  in  the  goods  scoop  in  presence  of  the  purchaser  there 
would  have  been  no  offence,  and  the  question  is  whether,  if  the 
bag,  instead  of  being  placed  within  the  goods  scoop,  is  placed 
underneath  that  scoop,  it  is  an  offence.  That  cannot  make  the 
difference  between  what  is  an  offence  and  what  is  not.  It  is  said 
that  there  is  in  this  case  only  the  difference  of  added  supervisioD, 
and  that  there  are  some  eighty  persons  who  might  use  this  scale; 
but  the  facts  in  clause  [d)  show  that  this  could  not  be  so,  and  the 
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magistrate  in  his  finding  says  that  the  condition  of  the  scair  wus      London 
temporary  and  not  permanent^  and  that  special  pains  were  taken      County 
to  prevent  the  scale  in  that  condition  from  being  used  for  any        ^^^cil 
other  customer.     It  is  not  correct  to  say  that  the  only  sub-   Patnk  and 
stantial  difference  between  the  former  case  and  this  case  is  that  Co.  Limited 
in  this  case  the  supervision  of  the  forewoman  is  substituted  for      ^       ^^' 
that  of  the  girl.     The  essential  difference  between  the  two  cases        1904. 

is  this  :    In  the  former  case  the  scale  in  its  normal  condition  as        . 

kept  was  held  to  be  unjust ;  in  other  words  it  was  normally  ^^^j^^^H!^ 
unjust^  as  having  in  its  normal  state  the  paper  bag  attached  to      False  or 
it ;    whereas  in  this  case  it  is  found  that  the  scale  was   kept  unjust  scales 
normally  without  the  bag  attached  to  it,  and  that,  as  soon  as  it  ^f,^^J^iij^ 
ceased  to  be  used  for  that  particular  weighing  operation,  the  bag     article— 
was    removed  from   it.      There   is   that   substantial   difference    Particular 
between  the  two  cases.       In  the  previous  case  Lord  Alverstone,   ^fl?'***?"^ 
C.J.  said  :  "  While  there  may  be  a  temporary  use  of  scales  so  as    paper  after 
to  make  them  carry  out  a  particular  weighing  operation  which  is   operation— 
honest  in  itself,     .     .     .     the  instrument  in  its  normal  condition  *^  J^^  ^*|'* 
as  kept  for  use  must  be  in  a  condition  to  weigh  justly,  by  which     •     »  •     • 
I  mean  accurately,  that  which  is  put  in  it  to  be  weighed/'  Here 
the  instrument  in  its  normal  condition  is  just,  and  it  cannot  be 
said  that  the  scales  were  regularly  kept  in  the  condition  to  which 
objection   is   taken — namely,   with   the   bag   underneath.     The 
position  is  precisely  the  same  as  if  the  bag  were  put  in    the 
scoop  the  moment  the  inspector  comes  in,  because  in  each  case  as 
soon  as  the  weighing  operation  is  over  the  bag  is  removed  from 
underneath  the  scoop.     In  the  judgment  of  Kennedy,  J.  in  the 
previous  case,  the  test  was  applied  whether  the  adjustment  was 
a  part  of  the  machine  itself ;  if  it  was  a  part  of  the  machine 
itself,  then  an  offence  would  be  committed.     Here  the  adjust- 
ment was  not  a  part  of  the  machine  itself,  and  that  was  the  test 
and  the  ground  of  the  decision  in  Lane  v.  Bendall  (81  L.  T.  Rep. 
445;  (1899)  2  Q.  B.  673).     Applying  that  test  here,  the  instru- 
ment  was  not  kept  with  the  bag  underneath  it  in  its  normal 
condition,  and  that  bag  did  not  become  a  part  of  the  machine 
itself;  and  the  scale  is  no  more  unjust  than  if  an  inspector 
happened  to  come  in  when  thQ  bag  was  in  the  scoop. 

DicJcenSy  K.C.  in  reply. 

Lord  Alvsrstoke,  C.J. — ^The  effect  of  the  argument  in  this 
case  has  been  rather  to  bring  me  to  the  conclusion  that  in  the 
previous  case  of  London  Covmiy  Council  v.  Payne  {uhi  sv/p.)  I 
was  over-anxious  not  to  strain  the  statute,  and  that  perhaps  I 
have,  by  what  I  intended  to  express  and  I  hope  expressed  very 
carefully,  led  persons  quite  innocently  to  believe  that  the  statute 
had  a  less  wide  effect  and  operation  than  I  now  think  it  has.  I 
do  not  see  any  reason  to  qualify  or  depart  from  anything  I  said 
OA  the  previous  occasion.  We  have  to  apply  the  statute  to  the 
particular  set  of  facts  existing  in  this  case,  and  that  the  line  must 
be  drawn  at  some  time  or  other  is  perfectly  plain.  If  the  scales 
themselves  are  right  and  something  is  put  into  one  dish  to  make 
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London     them  weigh  a  particular  weight  as  against  the  weight  on  the 
County     other  side,  that  shows  there  may  be  what  we  have  all  called  a 
^  temporary  use  of  lawful  scales  to  weigh  a  particular  thing  in  a 

Patns  and  particular  way.     I  think,  however,  that  the  Legislature  may  have 
^^(-K^^os^^  been  led  to  use  the  language  of  this  section  having  regard  to  the 
^  ^'  necessity  for  the  protection  of  the  public  and  to  the  knowledge 

1904.        that  these  packets,  which  really  only  represent  a  certain  weight 
~-        of  paper  and  tea,  when  they  get  into  the  hands  of  other  persons 
fMosures^    may  possibly  be  used  so  that  persons  who  buy  from  them  may 
False  or      be  misled  by  not  getting  what  they  think  they  are  buying ;  and 
unjust  scales  I  think  that  sect.  25,  which  is  the  section  on  which  we  have  to 
weighedwith  ^®^^^®  ^^^^  point,  in  using  the  language  " Every  person  who 
arUeU—     tises     .     .     .     any  scale     .     .     .     which   is   false  or    unjust/' 
Partictil^r    means  the  using  for  the  weighing  operation  of  a  scale  which,  as 
^RtmovdlTf   *  scale,  is  false  or  unjust.     It  may  be,  and  it  probably  is,  a  safer 
pa/per  afier   view  to  say  that  what  the  statute  means  is  this :  As  the  inspector 
operation--   only  goes  to  the  shop  from  time  to  time,  when  he  goes  there  and 
*^  49*^  'as*   ^®®®  *^®  scale  empty  and  tests  it  as  an  empty  scale,  then  it  shall 
'  '     '    be  a  just  balance — that  is,  it  shall  hang,  so  to  speak,  true ;  and 
if,  to  test  the  weights,  he  puts  a  pound  weight  in  one  pan  and  a 
pound  weight  of  the  goods  to  be  weighed  in  the  other  pan,  and 
if  the  pound  weight  will  weigh  down  the  goods  in  the  other  pan 
in  the  sense  of  balancing  the  scale,  then  the  balance  is  a  jnst 
balance  ;  but  if  the  scale  when  used  is  a  scale  which  will  not  fulfil 
the  test  which  I  endeavoured  to  lay  down,  and  which  my  brother 
Kennedy  laid  down,  perhaps  in  better  language  than  I  did — 
namely,  that  it  will  not  weigh  truly  what  is  put  into  the  goods 
pan  to  be  weighed,  then  it  is  an  unjust  balance.     In  this  case  it 
is  not  disputed,  and  in  fact  it  is  very  fairly  and  properly  admitted, 
and  an  argument  is  based  upon  it,  that  the  paper  bag  was  pat 
underneath  the  goods  scoop  of  the  scale  for  the  purpose  of  weigh- 
ing tea    less   paper    on   some    400    or    500  occasions.      Now, 
admitting  that  the  judgment  of  this  Court  in  the  previous  case  of 
London  County  Council  v.  Payne  {ubiattp.)  would  have  held  that 
that  was  a  breach  of  the  statute  if  the  paper  bag  were  not  taken 
out  from  underneath  the  scale  until  tho  scale  was  used  again  for 
the  same  purpose — that  the  scale  was  kept  on  a  shelf  in  the  con- 
dition that  it  would  only  truly  weigh  so  much  tea  and  paper- 
then  in  that  state  of  things  the  decision  in  this  case  must  follow 
the  decision  in  London  County  Council  v.  Payne  {ubi  sup,) .    It 
certainly  does  seem  to  me,  after  weighing  as  carefully  as  I  can 
the  arguments  so  forcibly  and  clearly  put  before  us  by  counsel 
for   the  respondents,  that   that  ought   not   to  be  a   sufficient 
distinction  to  make  this  an  ofPence  in  one  case  and  not  an  offence 
in  the  other  case.     I  am  not  able  satisfactorily  in  my  own  mind 
to  exclude  from  the  operation  of  sect.  25  a  case  in  which  the 
scales  are  rendered  for  the  time  being  unjust,  because  a  lawful 
operation  is  desired  to  be  carried  out.     If  those  scales  are  kept 
in  that  condition  for  that  purpose  and  with  that  object  and  if 
that  comes  within  the  statute,  then  it  seems  almost  impossible  to 
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say  it  would  be  oatside  the  statute  if  the  only  distinction  is  that  London 
between  the  time  of  the  two  weighings  the  paper  is  temporarily  County 
removed.     Therefore^  while  I  agree  with  the  respondents^  counsel  ^^ 

that  it  may  be  taken  as  a  fact — and  to  my  mind  rather  a  strange   Patni  and 
fact — that,  in  order  to  secure  the  paper  bag  being  taken  out  from  ^^j^^^l?*^ 
underneath  the   scoop,  the  respondents  always  have  the  true      ^  ^' 
weight  of  tea  without  the  paper  weighed  in  between  the  other        1904. 
weighings,  yet  it  seems  to  me  quite  possible  that  unless  there  be        ~r 
some  supervision  in  that  particular  operation  the  weighing  might    J^eaxJres^ 
take  place  with  the  paper  underneath.     In  my  opinion,  therefore,      FaUe  or 
it  is  safer  to  give  the  natural  meaning  to  the  language  of  the  ut^'utt  <eaiM 
statute  and  to  say  that  if  the  person  has  used  in  the  operation  of  ^o^^l^j^ 
weighing,  and  is  found  by  the  inspector  to  be  using  in   the      article— 
operation  of  weighing,  an  unjust  balance  in  the  sense  that  we    FaHievXar 
have  already  described  in  the  former  case  of  London   County  *?^![^**T7 
Goundl  V.  Payne  {uhi  sup.),  then  the  case  comes  within  the  statute,    paper  after 
Although  I  fully  recognise  the  difficulty,  and  regret  that  perhaps   operatu 


l%on — 


this  difficulty  has  been  to  a  certain  extent  accentuated  by  my  ^^  ^^^  ^^*- 
endeavouring  not  to  strain  the  statute  beyond  that  to  which  j  *  >  -  - 
thought  it  ought  to  apply,  nevertheless  I  have  come  to  the  con- 
clasion  that  the  statute  does  intend  to  prevent  the  using^  in 
weighing,  of  a  balance  which  is  at  the  time,  as  a  balance,  unjust 
— a  balance  which  will  not  hang  true  when  there  is  nothing  in 
either  dish,  and  which  will  not  hang  true  when  an  equal  weight 
is  put  into  the  goods  dish  on  the  one  side  and  the  weight  dish  on 
the  other.  I  therefore  think,  although  for  myself  I  feel  the 
difficulty  of  the  case  very  much^  that  the  magistrate  was  not 
justified  in  differentiating^  as  he  thought  he  could  differentiate, 
this  case  from  that  of  London  County  Council  v.  Payne  {uhi  *up.), 
and  that,  consequently,  this  appeal  must  be  allowed. 

KsNNSDY,  J. — ^The  facts  in  this  case  do  not  appear  to  me  to 
differ  essentially  from  the  facts  with  which  this  Court  had  to 
deal  in  the  prior  case  against  this  company,  and  therefore  I  do 
not  wish  to  add  anything  to  the  judgment  which  my  Lord  has 
just  delivered. 

Ridley,  J. — I  agree  with  the  judgments  which  have  been  given, 
and  I  wish  to  add  a  few  words  only.  I  do  not  think  that  this 
case  is  distinguishable  from  the  former  decision  of  this  Court  in 
the  case  of  London  County  Council  v.  Payne  {uhi  sup,)  in  regard 
to  this  section  of  the  Weights  and  Measures  Act.  There  are,  no 
doubt,  some  differences  in  the  facts,  which,  however,  seem  to  me 
to  be  immaterial.  The  paper  bag  was  placed  underneath  the 
scale  in  order  to  weigh  out  the  requisite  number  of  bags  of  tea, 
and  it  was  left  there  until  the  forewoman  came  round  after  a 
short  interval  of  time  and  removed  it.  That  difference  between 
the  two  cases  does  not  appear  to  me  to  be  a  material  distinction 
for  the  purpose  of  this  Act.  I  recognise  the  fact  that  it  may  be 
thought  by  some  person  that  the  Court  errs  by  giving  too  full  a 
meaning  to  this  statute  ;  but  I  do  not  shrink  from  saying  that 
when  the  statute  uses  these  words,  "  uses  or  has  in  his  possession 
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London     for    ase    for   trade   any   weighty    measure^    scale     ...    or 

CoTjNTT     weighing  machine,  which  is  false  or  unjust,*'  it  means  that  he 

^  ought  not  to  have  in  his  possession  for  use  for  trade  any  measure 

Patni  and   or  scale  which  can  be  called  at  the  time  false  or  unjust.     It  is  not 

^^•J*™'"^*^  necessary,  in  order  to  bring  him  within  the  statute,  that  he 

^  ^  ''      should  actually  be  found  to  use  the  scale  for  any  particular 

1904.        operation,  for  the  inspector  who  comes  round  may  probably  come 

.~7 —        at  a  moment  when  it  is  not  being  soused.     If  the  inspector  finds 

measures^    that  it  is  uot  being  used  at  the  time,  but  that   it  is  in  the 

FaUe  or      condition  which  I  have  described,  then  it  is  in  possession  fornse. 

wnjusi  Bcaiea  Under  one  or  other  of  those  expressions  comes,  as  I  think,  this 

w«io^Twi<;i  case — that  is  to  say,  although  the  inspector  does  not  find  the 

a/rtiele—     scale  being  used — and  he  may  not  do  so — still  he  finds  it  in 

PaHieuiar    possession  for  use.     I  cannot  myself  recognise  the  distinction 

^l^iton-—  founded  on  the  intention  of  the  respondents  in  the  orders  which 

pap9r  after    ^^^  issued  by  them  that  the  forewoman  is  to  come  round  within 

oj^ration—  a  short  interval  of  time  and  remove  the  paper  bag  from  nnder- 

*^  tq^^  o^**  neath  the  scale.     It  is,  no  doubt,  a  thing  which  goes  in  the 

^'     *  '    '    direction  which  has  been  pointed  out  by  the  Lord  Chief  Justice, 

but  it  is  not  sufficient,  as  it  seems  to  me,  to  establish  that  what 

has  been  done  in  this  case  is  outside  the  purview  of  the  Act  of 

Parliament.      I   agree  with   the  judgments  which  have  been 

pronounced. 

Appeal  allowed.      Case  remitted  to  the  magistrate  with  a 
direction  to  convict. 
Solicitor  for  the  appellants,  W*  A,  Blaxland. 
Solicitors  for  the  respondents.  Lamb,  Son,  and  Praru^. 
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KING'S   BENCH  DIVISION. 

Wednesday y  Feb.  1,  1905. 

(Before  Lord  Alv£RStone^  C.J.^  Kennedy  and  Bidley^  JJ.) 

Crick  (app.)  v.  Nicholls  (resp.).  (a) 

Weights  and  measures — By -law — Weighing  instrument  for  pur- 
pose of  weighing  coal  not  exceeding  2cwL — Icwt.  sacks — i^cwt, 
dead  weight — Weights  and  Measures  Acts,  1889  (52  cfe53  Vict.  c. 
21),  s.  28, 

By  a  by-law  made  by  a  local  authority  under  sect.  28  of  the  Weights 
and  Measures  Act,  1889,  every  coal  dealer  conveying  coal  for  sale 
by  retail  or  for  delivery  to  a  pv/rchaser  from  or  out  of  any  vehicle 
shall  constantly  carry  therewith  a  correct  weighing  instrument 
for  the  purpose  of  weighing  any  quantity  of  coal  not  exceeding 
2cwt, 

The  respondent  carried  out  coal  in  a  cart  made  up  in  ^cwt.  and 
Icwt.  bags.     He  had  only  one  b6lb.  dead  weight. 

Held  that  he  had  committed  an  offence  against  the  by-law. 

C1ASE  stated  on  an  information  preferred  by  the  appellant, 
^  Nathan  William  Crick,  county  inspector  of  weights  and 
measures  for  the  county  of  Somerset,  against  Charles  Nicholls,  of 
Bridgwater,  for  that  he,  Charles  Nicholls,  on  the  22nd  day  of  April, 
1904,  at  the  parish  of  North  Petherton,  being  then  a  coal  dealer, 
aud  then  and  there  conveying  and  carrying  out  coal  for  sale  by 
retail  in  a  certain  vehicle,  unlawfully  did  not  carry  or  provide, 
and  was  not  then  provided,  with  such  vehicle,  a  correct  weighing 
instrument,  stamped  by  an  inspector,  for  the  purpose  of  weighing 
any  quantity  of  coal  not  exceeding  2cwt.,  contrary  to  the  by-law 
for  the  county,  duly  made  and  passed  by  the  Somerset  County 
Council  on  the  3rd  day  of  January,  1893,  and  which  by-law  was  at 
the  time  of  the  commission  of  the  offence,  and  still  is,  in  force  in 
the  county. 

Upon  the  hearing  of  the  information  the  following  facts  were 
proved  or  admitted : 

Nathan  William  Crick  was  an  inspector  of  weights  and 
measures  for  the  County  Council  of  Somerset,  being  the  local 
authority  for  the  county. 

The  by-law  hereinafter  set  forth  was  duly  made  and  published 
by  the  County  Council  of  Somerset,  as  required  by  the  Weights 
and  Measures  Act,  1889  (52  &  53  Yict.  c.  21),  s.  28,  and  approved 

(a)  Beported  by  W.  ds  B.  Hebbbbt,  Esq.,  BarriBter-at-Law. 
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Cbick       by  the  Board  of  Trade  (as  by  the  section  provided)  on  the  lOth 

NicHOLLs  ^^y  ^^  March,  1893. 

Til 8  respondent   was   a  coal  dealer  carrying  on  business  at 

1905.  Bridgwater,  in  the  county  of  Somerset,  and  on  the  22nd  day  of 

«r  TT     J  April,  1904,  at  the  parish  of  North  Petherton,  in  the  county, 

W^tghts  and       r      '  \  r         .  it_  i-i* 

tneasures ^^^  Conveying  and  carrying  out  coal   for  sale  by  retail  m  a 

By-law— Coal  cart  Or  waggon. 

w^'^'h^  In  such  cart  or  waggon  he  had  some  bags  or  sacks  of  coal 

inatnimeiu—  ^^^^  ^V^  some  |cwt.  and  some  Icwt.,  the  majority  being  icwt. 
Sufieienqf  of      The  respondent  was  delivering  coal  at  North  Petherton  on  the 
weights--     22nd  day  of  April,  1904,  in  the  ordinary  course  of  business, 
c  21  8  ^2S        Nathan  William  Crick  spoke  to  the  respondent  there  on  that 
day,  and  called  his  attention  to  the  scale  and  to  the  fact  that  he 
had  only  one  561b.  dead  weight. 

The  machine  which  the  respondent  had  at  the  time  was  prac- 
tically correct,  and  was  duly  stamped  by  a  qualified  inspector  of 
weights  and  measures. 

The  aforesaid  by-law  of  the  Somerset  County  Council,  so  made 

by  such  council  on  the  8rd  day  of  January,  1893,  under  sect.  28  (1) 

of  the  Weights  and  Measures  Act,  1889  (62  &  53  Vict.  c.  21),  is  as 

follows  : 

Erery  ooal  dealer  ehall  provide,  and  erery  person  employed  by  him  who  dudl 
oonvey  or  carry  oat  ooal  for  Bale  by  retail  or  for  delivery  to  a  pnrohaaer  from  or  out 
of  any  yehiole,  shall  oonetantly  carry  therewith  a  correct  weighing  inBtrnment 
stamped  by  an  inspector,  for  "^e  pnrpote  of  weighing  any  quantity  of  coal  not 
exoeeding  2cwt.  The  foregoing  by-law  was  made  and  adopted  by  the  Somerset 
County  Connoil  at  a  meeting  held  at  the  Shire  HaU  at  Taunton  on  Tuesday ,  the  3rd  day 
of  January,  1898.  In  witness  whereof  the  common  seal  of  the  oonnty  ooonoil  is  hereonto 
affixed.  The  common  seal  of  the  county  conncil  was  hereunto  affixed  in  the  presence 
of  Edward  Flatman,  E.  B.  Tbotman,  Members  of  Uie  Council — William  Dnmr, 
Clerk  to  the  Conncil. — Approved  by  Ihe  Board  of  Trade  this  10th  day  of  March, 
1898.— C.  Cbcil  Tsxyob,  Assistant  Secretary. 

On  the  part  of  respondent  it  was  contended  that  he  had  a  cer- 
tain machine  in  the  cart  or  waggon,  that  he  had  a  |cwt.  weight 
but  not  a  Icwt.  weight,  and  tbat  it  was  possible  to  weigh  Icwt. 
of  coal  with  a  f  cwt.  weight,  which  he  had,  as  he  could  weigh  the 
coal  in  two  portions ;  that  he  had  a  correct  weighing  iDstrument, 
stamped  by  an  inspector,  capable  of  weighing  2cwt.  of  coal;  that 
the  reason  the  respondent  carried  one  weight  only — namely  a 
^cwt.  weight — ^was  that  if  he  carried  other  weights  he  would 
have  to  reduce,  according  to  their  weight,  the  quantity  of  coal  he 
carried. 

On  the  other  hand,  the  prosecution  contended  that  the  weigh- 
ing machine  which  the  respondent  had  in  the  cart  or  waggon  did 
not  comply  with  the  above  by-law,  and  that  it  was  necessary  for 
and  incumbent  upon  the  respondent  to  have  sufficient  weights  to 
weigh  at  one  time  2cwt.  of  coal  if  the  purchaser  required  that 
amount ;  or,  at  all  events,  that  the  respondent  was  bound  to  have 
then  and  there  in  his  possession  weights  to  the  extent  of  Icwt., 
seeing  that  he  had  bags  of  coal  for  sale  of  Icwt.  in  weight. 

The  justices  were  of  opinion  that  the  respondent  had  complied 
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with  the  meaning  of  the  by-law  under  the  Act  of  Parliament^       Cbick 
and  dismissed  the  case.  •• 

Garland  for  the  appellant.  Nicholls. 

The  respondent  did  not  appear.  1905. 

Lord   Alvebstonb,  C.J. — I    think   that   the    point  that    Mr.        . 

Garland  takes  for  the  appellant  is  one  to  which  we  must  crive   «.!I^  * 
effect — namely,  that  here  the  by-law  contenaplated  that  there  By-law— Cool 
should  be  a  means  of  checking  the  weight  of  each  bag  that  was       carU-- 
being  tendered  for  sale  or  being  delivered  in  pursuance  of  a  .  y^     ? 
request.     I  think  it  was  intended  that  the  inspector  should   be  Sujffieiency  of 
able  to  weigh  any  bag  that  he  might  pick  out  by  chance.     The     weighta--' 
Icwt.  bag  could  not  be  weighed  in  this  case  except  in  two  opera-  ^^  |l^^  ^^** 
tions,  or,  by  what  is  more  feasible,  by  weighing  a  |cwt.  bag  and     *     '  '     ' 
then  treating  that  as  a  |cwt.   weight.     The  justices  ought  to 
have  convicted.      If  they  had  dismissed  the  case  because  the 
offence  was  trifling  we  should  not  have  interfered,  but  they  have 
dismissed  it  on  the  ground  that  the  by-law  was  complied  with. 
This  was  not  a  case  for  a  heavy  penalty,  for  the  respondent  seems 
to  have  acted  perfectly  honestly. 

Kennedy  and  Ridley,  JJ.  concurred. 

Ca^e  remitted  to  justices. 

Solicitors,  Reed  and  Reed,  for  Reed  and  Co.,  Bridgwater. 
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Wednesday,  Feb.  1,  1905. 

(Before  Lord  Alverstone,  C. J.,  Kennedy  and  Ridley,  JJ.) 

Bayley  (app.)  V.  Cook  (resp.).  (a) 

Sale  of  food  and  drugs — Certificate   of  analyst — Standard  of 

percentages  not  set  out — Sufficiency. 

A  person  being  charged  with  selling  milk  deficient  in  milk  fat  to 
the  extent  of  53  per  cent.,  the  analyst's  certificate  stated  that  the 
sample  contained  parts  and  the  percentages  of  foreign  ingredients 
as  under  :  '^  Milk  fat,  l'4iper  cent. ;  milk  solids,  other  than  milk 
fat,  5*6  per  cent.  Observations  :  This  milk  is  deficient  in  milk 
solids,  other  than  milk  fat,  to  the  extent  of  2'9  per  cent.,  which  is 
equivalent  to  the  addition  of  34*2  per  cent,  of  water.     It  is  also 

(a)  Reported  by  W.  de  B.  Hebbebt,  Esq.,  Barrister-at-Law. 
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Batlxt  deficient  in  milk  fat  to  the  extent  of  53'4  per  cent,  of  the  milk 

Cook.  -^ 

1905. 


Held,  that  the  certificate  wa^  good. 


CASE   stated  on  an  information   preferred  against  the   res- 
^  J —  pondent  for  unlawfully  and  wilfully  selling  to  the  appel- 

^**jrii^*~  lant,  to  his  prejudice,  tnilk  not  of  the  nature,  substance,  and 
Dejieimiey  in  q^s^lity  demanded,  being  deficient  in  milk  fat  to  the  extent  of 
fat—Certifi'  53  per  cent. 
^^  ^f  It  was  objected  on  behalf  of  the  respondent  that  the  analyst^s 

^a^^gi%cy—  certificate  was  defective  owing  to  its  stating  that  the  sample 
UTo  staiidard '  Contained  "  the  percentages  of  foreign  ingredients  as  under,^' 
of  pm-cmUage  and  not  setting  them  out,  and  in  not  stating  the  standard  upon 
^Tc  63     w^ich  it  was  based. 

g,  3.    '        The  material  parts  of  the  certificate  were  as  follows  : 

I  am  of  opinion  that  the  Mme  is  a  sample  of  adnlierated  milk,  and  I  am  of  opinion 
that  the  sample  contained  the  parts  as  under,  and  the  peroentsgesof  foreign  ingredi- 
ents as  nnder :  Milk  fat,  1*4  per  oent.  ;  milk  solids  other  than  milk  fat,  5'6  per  oent. 
Observations  :  This  milk  is  defloient  in  milk  solids  other  than  milk  fat  to  the  extent 
of  2*9  per  oent.,  whioh  is  eqoiTalent  to  the  addition  of  34*2  per  oent.  of  water.  It  is 
also  deficient  in  milk  fat  to  the  extent  of  53*4  per  oent.  of  the  milk  fat. 

The  justices  dismissed  the  information  on  the  ground  that  the 
certificate  was  bad. 

C.  A.  Rtcssell,  K.C.  and  W.  J.  H.  Brodrich  for  the  appellant. 

The  respondent  did  not  appear. 

Lord  Alveestonb,  C.J. — I  do  not  wish  it  to  be  thought  that  the 
provisions  of  the  Sale  of  Food  and  Drugs  Act,  1899,  have  in  any 
way  lessened  the  obligation  of  the  analyst  to  state  what  he  is 
bound  to  state  under  sect.  18  of  the  Sale  of  Food  and  Drags  Act, 
1875,  and  to  give  his  certificate  in  the  form  necessary  by  that 
section.  If  nothing  more  appeared  on  the  certificate  than  "  milk 
fat  1*4  per  cent/^  I  do  not  think  that  would  be  enough.  The 
certificate  must  show  that  the  sample  of  milk  has  been  compared 
with  some  standard.  It  would  perhaps  have  been  more  correct 
to  state  in  the  certificate  what  the  proper  quantity  of  milk  fat 
ought  to  be,  but  upon  examination  that  does  appear  on  the  iB/o& 
of  the  certificate,  for  it  shows  correctly  how  much  milk  fat  was 
deficient,  and  when  that  is  compared  with  the  8  per  cent,  in  rule  1 
of  the  Sale  of  Milk  Regulations,  1901,  made  under  sect.  4  of  the 
Act  of  1899,  the  standard  of  calculation  can  be  gathered  from  the 
certificate  itself. 

Kennedy,  J. — I  am  of  the  same  opinion.  A  person  charged 
should  know  what  was  complained  of  and  what  he  was  accused 
of,  without  haying  to  enter  into  elaborate  calculations.  The 
certificate  should  err  on  the  side  of  clearness  and  simplicity. 
The  Act  of  1899  does  not  in  any  way  lessen  the  duty  of  the 
analyst  under  the  Act  of  1875. 

BiDLET,  J. — I  agree. 

Appeal  allowed. 

Solicitors:  Rohhins,  Billing,  and  Co.,  for  H.  Barber, 
Winchester. 
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KING^S  BENCH  DIVISION. 

Thursday,  Feb.  2,  1905. 

(Before  Lord  Alvebstonb,  C.J.,   Kbnnbdy  and   Ridley,  JJ.) 

BoBiNSON  (app.)  V.  Gbbgobt  (resp.).  (a) 

Local  government — By-  law — Boro  ugh — Evidence  of  pub  lication — 
Authenticated  copy  — Municipal  Corporations  Act,  1882  (45  ^ 
46  Vict.  c.  50),  ss,  23, 24. 

By  sect.  24  of  the  Municipal  Corporations  Act,  1882,  the  produc- 
tion  of  a  written  copy  made  by  the  council,  if  authenticated  with 
the  corporate  seal,  shall,  until  the  contrary  be  proved,  be 
sufficient  evidence  of  the  due  making  and  existence  of  the  by-law. 

Held,  that  such  certificated  copy  was  prim&  facie  evidence  that  the 
requirements  of  sect.  23  had  been  complied  with,  and  no  further 
evidence  of  publication  need  be  given. 

CASE  stated  on  an  information  preferred  by  the  appellant 
under  by-law  No.  6  of  the  by-laws  duly  made  for  the 
good  rule  and  government  of  the  borough  of  Swindon  under  the 
provisions  of  sect.  23  of  the  Municipal  Corporations  Act,  1882 
(45  &  46  Vict.  c.  50),  against  the  respondent,  for  that  he,  the 
respondent,  on  the  15th  day  of  Jane,  at  the  borough  and  parish 
of  Swindon,  did  frequent  and  use  a  certain  street — to  wit, 
Milton-road — within  the  borough,  either  on  behalf  of  him- 
self or  of  some  other  person,  for  the  purpose  of  book- 
making  or  betting  or  wagering,  or  agreeing  to  bet  or 
wager,  with  some  other  person,  contrary  to  the  by-law  for  the 
borough  in  that  behalf  duly  made  at  a  meeting  of  the  council  of 
the  borough,  held  on  the  14th  day  of  May,  1901,  which  by-law 
was,  at  the  time  of  the  commission  of  the  offence,  and  still  is,  in 
force  for  the  borough. 

The  by-law  under  which  the  proceedings  were  taken  is  as 
follows  : 

No  person  ahall  frequent  or  nee  any  street  or  public  place,  either  on  behalf  of 
himself  or  of  any  other  person,  for  the  purpose  of  bookmaking  or  betting  or  wagering, 
or  agreeing  to  bet  or  wager,  with  any  other  person. 

Upon  the  hearing  of  the  information  the  respondent  pleaded 
not  guilty,  and  evidence  in  support  of  the  charge  was  taken, 
which  the  justices  considered  disclosed  a  case  for  the  respondent 
to  answer,  and  included  evidence  of  the  due  making  and  exist- 
ence of  the  by-law  No.  6  and  the  production  of  a  printed  copy 
of  the  by-law  authenticated  by  the  corporate  seal  of  the  borough 
of  Swindon. 

(a)  Keported  by  W.  de  6.  Herbert,  Esq.,  Barrister-at-Law 
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BoBiNsoN        The  respondent  did  not  offer  any  affirmative  evidence  to  show 
*•  that  the  by-law  did  not  exists  or  was  not  in  force  or  had  not 

'    been  duly  made  or  published;  but,  as  a  preliminary   objection, 

1905.        contended  that  the  information  must  be  dismissed  because  there 
"~         was  no  evidence  before  the  justices  of  any  publication  of  the 
PuhUcciion—  hy-law,  and  he  referred  to  Motteram  v.  Eastern  Counties  Railway 
Evidence-^    Company  (7  C.  B.  N.  S.  58). 

Authmtieated      The  appellant  relied  upon  sect.   24  of  the   Municipal  Cor- 

2i^lJ^^al    porations  Act,  1882  (45  &  46  Vict.  c.  50),  and  contended  that 

Corporationi  the  authenticated  copy  so  put  in  by  him  as  aforesaid  was  sufficient 

Act,  1882—   evidence,  until  the  contrary  was  proved,  of  the  by-law  being  in 

t^W^M^^  force  and  of  compliance  with  the  requirements  of  sect.  23  of  that 

24.'     '   Act,  and  that  no  further  publication  of  the  by-law  was  necessary, 

and  that  even  assuming  publication  was  necessary  publication 

ought   to  be  presumed,  and  that  it  was  for  the  respondent  to 

disprove  publication. 

The  justices  were  of  opinion  that  the  contention  of  the 
respondent  was  well  founded,  and  that  in  order  to  obtain  a 
conviction  the  appellant  ought  to  have  given  some  evidence, 
however  slight,  that  the  by-law  was  published  or  promulgated 
after  it  came  into  force  by  virtue  of  sect.  23  of  the  Municipal 
Corporations  Act,  1882. 

They  therefore  dismissed  the  information. 

The  written  judgment  of  the  justices  was  as  follows  : 

In  this  oue  one  Alfred  Qngory  wba  eummoned  by  the  police  under  the  aizth 
oorpor»tion  by-lair  on  tiro  anrnmonBee  whioh  alleged  tiiat  he  frequented  and  need 
MUton-road  on  the  15th  and  16fch  days  of  June  for  the  purpoee  of  bookmakiog.  The 
town  derk  appeared  for  the  police.  The  defendant  waa  repreaented  by  oonnael  (Mr. 
Biron).  By  oonaent  the  two  annunoDaea  were  taken  together,  and  the  defendant 
pleaded  not  gailty.  The  town  olerk  having  examined  on  oath  a  detective  aergeant, 
and  Mr.  Biron  having  crosa-examined  him,  Mr.  Biron  caUed  on  the  tewn  olerk  to 
formally  prove  the  by-law,  which  the  town  clerk  proceeded  to  do»  following  the 
procedure  preaoribed  by  sect.  24  of  the  Municipal  Corporationa  Act,  1882,  and  we 
find  aa  a  fact  that  the  due  making  and  the  exiatence  of  the  by-law  were  proved. 
The  town  olerk  then  oloaed  hia  caae.  Mr.  Biron  thereupon  on  behalf  of  the 
defendant  aubmitted  that  no  offence  had  been  dieolosed,  no  publication  of  the  by-law 
haying  been  given  in  evidence.  The  town  clerk  aubmitted  that  no  publication  of 
this  by-law  waa  neoeaaary  beyond  that  preacribed  by  aeot.  23  of  the  Municipal 
Corporationa  Act,  1882.  After  oonanltation  we  oame  to  the  oonolaBion  that  this 
by-law  required  publication,  and  that  the  requirements  preaoribed  by  aect.  23 
of  the  Municipal  Corporationa  Act,  1882,  included  publication,  and  that  the 
offence  being  a  criminal  offence  aome  proof  of  publication  waa  neoeaaaiy, 
and  in  the  complete  abaenoe  of  proof  we  diamiaaed  the  aummcma,  but  we  adjourned 
the  formal  entry  of  the  judgment  for  fourteen  daja  to  enable  the  town  derk 
to  consult  the  corporation,  and,  having  regard  to  the  likelihood  of  an  appeal 
being  lodged  againat  our  deciaion,  we  thought  it  beat  to  reduce  our  judgment  into 
writing  and  ahortly  atate  our  reaaona.  We  believe  that  aU  lawa  require  promulgation 
or  publication,  though  the  manner  of  promulgation  ia  matter  of  very  great 
difference.  With  regard  to  the  common  law  of  England,  previoua  publication  ia 
preaumed  and  formal  promulgation  ia  only  excuaed  in  the  caae  of  atatntea  as  *' every 
man  in  England  ia  in  judgment  of  law  party  to  their  making,  being  present  thereat 
by  hia  Parliamentary  repreaentative."  But  whatever  the  manner,  it  is  incumbent 
on  the  promulgator  to  do  it  in  the  moat  public  and  perapicnous  manner,  and  ev«i 
with  regard  to  atatntea  copies  are  printed  at  the  King's  Press  for  the  information  of 
the  whole  land.  By-laws  are  an  invasion  of  the  common  law  of  the  reslm,  and,  we 
should  have  thought,  require  the  fullest  publicity  before  binding  persons  to  be 
affected  thereby.    We  have  tested  our  decision  by  the  analogy  of  each  other  by -lawa 
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as  oooar  to  as.    With  regard  to  railiray  by-lawa,  a  partioalar  form  of  pablioation  ia     Robikso!^ 
presoribedby  the  Consolidation  Act  of  1845,  and  in  the  oase  of  Motteram  ▼.  Eastern  v. 

Cou/ntiea  Railway  the  necessity  for  promnlgating  all  laws  is  treated  as  accepted     Qbsoobt. 

law.    With  regard  to  by-laws  under  the  Elementary  Edaoation  Act,  1870,  if  such  

by-Uws  are  sanctioned  by  His  Majesty  by  Order  in  Council,  then  snoh  by-laws  have  1905. 

effect  as  if  they  were  enacted   in   the   Elementary    Edaoation    Act,    1870,  and  

formal  promulgation  is  rendered  unnecessary.    With  regard  to  by-laws  under  the     By-laws — 
Poblic  Health  Acts,  we  have  carefully  considered  sects.  182  to  188  of  the  Act  of  Publication — 
1875,  so  as  to  try  to  come  to  a  correct  legal  deoision  in  this  oase.    With  regard  to    Evidence — 
by-laws  made  under  the  Municipal  Corporations  Act,  1882,  and  the  Local  Govern-  Authenticated 
ment  Act,  1888,  we  can  discover  no  provisions  in   these  statutes  with  regard  to        copy — 
pablioation,  and  the  town  clerk  submitted  that  no  publication  was  required  by  law,     Municipal 
and  that  beoause  the  due  making  of  this  by-law  was  proved  and  its  ezistenoe  Corporations 
(which  we  read  to  mean  **  non-appeal ")  no  proof  of  publication  was  necessary.    In    Act^  1882 — 
oar  opinion  the  oompliance  by  the  police  with  sect.  24  of  the  Municipal  Corporations  45  ^  46  Vict, 
Act,  1882,  does  not  impose  on  the  defendant  the  liability  to  prove  non-publication,    c.  50,  m.  23, 
therefore  in  our  opinion  the  question  remains :  Must  this  by-law  be  duly  published  24. 

after  the  requirements  of  sect.  23  of  the  Municipal  Corporations  Act,  1882,  have 
been  complied  with  and  the  publication  proved  P  Ixl  our  opinion  publication  is 
necessary,  and  therefore  some  proof  of  publication  was  necessary  to  support  the 
anmmons  against  the  defendant.  Very  slight  proof  of  publication  would  have 
satisfied  us  on  the  principle  Omnia  rite  acta,  Ac. 

The  following  is  a  copy  of  the  certificate  attached  to  the  copy 
of  the  by-laws  produced  before  the  justices : 

I  hereby  certify  that  a  copy  of  the  foregoing  by-laws,  sealed  with  the  corporate 
seal  of  the  said  borough,  was  on  the  15th  day  of  May,  1901,  sent  to  His  Majesty's 
Principal  Secretary  of  State ;  that  copies  were  also  on  the  same  day  affixed  on  the 
town  haU  in  the  said  borough  ;  and  that  His  Majesty  the  King,  by  the  advice  of  his 
Privy  Council,  within  the  period  of  forty  days  after  a  copy  of  such  by-laws  was  sent 
to  His  Majesty's  Principal  Secretary  of  State  as  aforesaid,  did  not  disallow  the  said 
by-laws  or  any  part  or  parts  thereof,  nor  did  His  Majesty  the  King  enlarge  the 
time  within  which  the  said  by-laws  should  not  come  into  force. — Dated  this  3rd  day 
of  July,  1901.— (Signed)  Bobt.  Hilton,  Town  Clerk. 

Daldy  for  the  appellant. — ^The  justices  dismissed  the  infor- 
mation on  the  ground  that  there  was  no  evidence  of  the 
publication  of  this  by-law.  A  sealed  copy  of  the  by-laws 
was  put  in  evidence,  and  so  far  as  by-laws  of  this  nature 
are  concerned  —  namely,  for  the  good  government  of  the 
borough — the  question  depends  upon  sects.  23  and  24  of  the 
Municipal  Corporations  Act,  1882.  By  sub-sect.  3  of  sect.  23  a 
by-law  is  not  to  come  into  force  until  the  expiration  of  forty 
days  after  a  copy  thereof  has  been  fixed  on  the  town  hall,  and 
under  sub-sect.  4  the  by-law  is  not  to  come  into  force  until  the 
expiration  of  forty  days  after  a  copy  thereof,  sealed  with  the 
corporate  seal,  has  been  sent  to  the  Secretary  of  State,  and 
if  within  those  forty  days  the  Queen,  with  the  advice  of  her 
Privy  Council,  disallows  the  by-law  or  part  thereof,  the  by-law 
or  part  disallowed  is  not  to  come  into  force.  By  sect.  24  the 
production  of  a  written  copy  of  a  by-law  made  by  the  council 
under  that  Act,  if  authenticated  by  the  corporate  seal,  shall  be 
sufficient  evidence  of  the  due  making  and  existence  of  the  by- 
law, and  if  it  is  so  stated  in  the  copy  of  the  by-law  having  been 
approved  and  confirmed  by  the  authority.  The  fixing  on  the 
town  hall  is  really  a  part  of  the  creation  of  the  by-law,  and  the 
authentication  by  the  corporate  seal  and  the  certificate  attached 
to  the  copy  of  the  by-laws  signed  by  the  town  clerk  are  evidence 
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BoBiiraoN    tliat  the  by-law    has  been  duly  made    and  is    in    existence. 
*-  Therefore  it  is  in  force,  and  all  the  conditions   necessary  to 

•    bring  it  into  force,  such  as  the  fixing  and  publication,  must  be 

1905.       presumed. 

"~  The  respondent  did  not  appear. 

FubUeaHoii^      Alvbestohe,  C.J. — We  need  not  trouble  yon  any  more,  Mr. 

Evidence—   Daldv.     It  seems  to  US  that  the  magistrates  ought  to  have  con- 

'^"*!^*^^**''  ^^^^  ^^  ^^^^  case.     The  certificate  put  in  under  the  seal  stated 

jf^JSJ^Zfgi    that  the  by-law  had  been  sent  on  the  15th  day  of  May  to  His 

CarytyraUons  Majcstj's  Secretary  of  State,  and  that  copies  were  also  on  the 

Act,  lS82r-'    same  date  fixed  on  the  town  hall  in  the  said  borough.     Sect.  23 

^  50*w^   provides  that  the  by-law  shall  be  fixed  on  the  town  hall,  and 

24.      '   aIbo  there  are  certain  limits  of  time  before  it  can  come  into 

operation.     Sect.  24  says:  '' The  production  of  a  written  copy 

made  by  the  council,  if  authenticated  with  the  corporate  seal, 

shall,  until  the  contrary  be  proved,  be  sufiicient  evidence  of  the 

due  making  and  existence  of  the  by-law."     I  thought  at  first 

possibly,  inasmuch  as  there   were  two  separate  conditions,  it 

would  not  be  sufficient  to  show  only  the  formality  as  to  the 

making  had  been  complied  with.     But  it  seems  to  me,  inasmuch 

as  the  certificate  deals  with  the  condition  which  is  necessary 

before  the  by-law  can  exist,  and  as  the  section  has  made  it 

prima  fade  evidence  both  of  the  making  and  of  the  existence, 

and  the  certificate  refers  to  the  particular  matter  which  woold 

give  it  validity,  that  this  objection  ought  not  to  prevail.     I  am 

aware  it  is  entirely  within  our  discretion  as  to  what  we  do  with 

the  costs  where  the  appellants  do  not  appear  and  do  not  put  the 

law  in  motion,  but  at  the  same  time  in  this  case,  there  being  no 

merits,  and  the  point  having  been  taken  as  an  answer  to  the 

information,  and  the  appellants  being  obliged  to  come  here  to 

get  the  matter  set  right,  we  think  the  respondent  ought  to  pay 

the  costs  of  this  appeal. 

Kennedy,  J. — I  am  of  the  same  opinion.  It  appears  to  me 
sect.  24,  which  makes  the  production  of  a  written  copy  of  the 
by-law,  if  aathenticated  by  the  corporate  seal,  until  the  contrary 
is  proved,  sufficient  evidence  of  the  due  making  and  existence 
of  the  by-law,  and  the  by-law  having  been  approved  and  eon- 
firmed,  covers  all  the  provisions  of  sub-sects.  2,  3,  and  4  of  the 
preceding  section,  and,  until  the  contrary  is  made  out,  it  is  to 
be  sufficient  evidence  of  the  due  making.  That  refers  evidently, 
I  should  say,  to  sub-sect.  2  of  sect.  23.  Such  a  by-law  shall 
not  be  made  unless  at  least  two-thirds  of  the  whole  number  of 
the  council  are  present.  What  do  the  words  ''  existence  of  the 
by-law  "  mean  ?  It  must  mean  existence  of  the  by-laws  in  an 
operative  condition.  Now,  such  a  by-law  shall  not  come  into 
force  until  the  expiration  of  forty  days  after  a  copy  thereof  has 
been  fixed  on  the  town  hall,  and  there  are  certain  other  pro- 
visions about  its  not  coming  into  force  until  certain  things  shall 
have  been  done.  It  seems  to  me  making  and  existence  means 
the  making  of  the  by-law  and  its  existence  as  an  operative 
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existence^  an  effeofeive  things  and  if  so^  proof  was  given  here^    Bobimsom 
and  there  was  sufficient  evidence  of  publication.  ^* 

RiDLKT,  J.— I  agree.  G»mobt. 

Appeal  allowed.  1905. 

Solicitors  :  Bobbins,  Billing,  and  Co.,  for  Bobert  Hilton,  Town        

Clerk,  Swindon.  p^^^^Z:- 

Evident^ — 

AuthetU%eat0d 

copy— 

Municipal 

CorporahofM 

Act,  1882 — 

■  45  #  40  Viet. 

c.  50,  «f.  23, 
24. 


KING'S  BENCH  DIVISION. 

Thursday,  Feb.  2,  1906. 

(Before  Lord  Altsrbtoni^  C.J.^  Kbnnedt  and  Bidlbt^  JJ.) 

PoPLAB  Onion  (app.)  v.  Mabtin  (resp.)  (No.  2).  (a) 

Poor  law — Pauper-^Befusal   to    maintain — Work   offered   with 
conditions — Vagrancy  Act,  1824  (5  Qeo.  4,  c.  83),  s,  3. 

M.,  an  able-bodied  pauper,  having  entered  the  P.  Workhouse,  was 
taken  to  and  offered  work  on  a  farm.  He  would  not  have  been 
allowed  to  start  work  on  the  farm  without  giving  an  under- 
taking and  signing  an  agreement  to  conform  to  the  rules  and 
conditions  of  employment  on  such  farm. 

The  follounng  were  the  material  conditions  in  the  a^greement :  I 
promise  to  abstain  from  all  intoxicating  drink  whilst  resident 
on  the  colony  ;  and  I  pledge  myself  not  to  enter  any  premises 
where  intoxicating  drink  is  sold,  and  to  discourage  others  from 
doing  so.  I  also  promise  to  abstain  from  the  use  of  all  profane 
language  whilst  on  the  colony.  I  promise  to  attend  the 
Saturday  night  roll-call  meetings  in  the  citadel,  and  any 
special  meetings  which  may  from  time  to  time  be  arranged  by 
the  governor  of  the  colony.  I  also  promise  to  attend  some  place 
of  worship  once  on  a  Sunday. 

M.  refused  to  sign  the  agreement  and  to  work  on  its  terms. 

He  svhsequently  returned  to  the  workhouse  and  became  chargeable 
to  the  rates. 

On  an  information  charging  him  that  he,  being  a  person  able 
wholly  or  in  part  to  maintain  himself,  tvilfully  refused  and 
neglected  so  to  do,  whereby  he  became  chargeable  to  the 
union, 

Eeld,  that,  as  these  conditions  had  no  relation  to  either  the  work 
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(a)  Reported  by  W.  dx  6.  Hxxbbrt,  Esq.,  Barrister-at-Law. 
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PopLAB  or  to  the  proper  or  efficient  discharge  of  the  work,  the  refusal  of 

Vmoix  ^^g  pauper  to  accept  work  on  these  conditions  did  not  make  him 

Mabtin  guilty   of  having   wilfully  refused  and  neglected  to  maintain 

(No.  2).  himself 

CASE  stated  on  an  information  preferred  hj  the  appellants 
.     ,., .  against  the  respondeat  for  that  he^  being  a  person  able 

b^d^^^^^    wholly  or  in  part  to  maintain  himself  by  work  or  other  means, 
— S^tMol^'^  did  wilfully  refuse  or  neglect  so  to  do,  whereby  he  became 
vLork^Condi'  chargeable  to  the  union. 

tior^  im^oHd      The  respondent  was-an  able-bodied  man  of  thirty-nine  years 

^Jp^ffc-"^    ^*  ^e^>  *^^  ^^  *^®  23rd  day  of  February,  1904,  was  admitted 

ReoMnahU^  to   the   Poplar  Workhouse,   and   on   the    13th    day    of    April 

nes8—       following  he  and  ten  other  inmates  were  taken  by  the  labour- 

*  ^'  *3  ^'  ®^'  master  to  the  farm  colony  established  by  William  Booth  for  the 

reception  and  employment  of  destitute  men. 

Under  the  terms  of  au  agreement  between  the  appellants  and 
William  Booth  the  respondent  could  have  started  work  at  the 
colony  ou  probation,  receiving  as  remuneration  his  food  and 
lodging  free  and  6d.  a  week  in  the  nature  of  pocket  money,  and 
if  the  respondent  had  after  two  or  three  weeks  been  employed 
upon  brickwork  he  could  have  earned  A^d.  a  yard  for  digging 
clay,  at  which  rate  it  is  possible  for  some  men  to  earn  30^.  a 
week. 

He  was  told  to  go  to  work  in  the  brickfield  at  the  colony. 
It  was  not  possible  to  do  more  than  guess  at  the  remuneration 
which  he  might  have  earned  later  on. 

These  terms  were  explained  to  the  respondent,  and  he  was 
asked  to  sign  an  undertaking  to  conform  to  the  rules  of  the 
colony,  but  he  refused  to  work  upon  these  terms  or  to  sign  sach 
undertaking,  and  left  the  colony. 

On  the  18th  day  of  April,  1904,  the  respondent  returned  to 
Poplar  Workhouse  and  again  became  chargeable  on  the  rates. 

It  was  contended  on  behalf  of  the  appellants  that  the  respon- 
dent had  rendered  himself  liable  to  conviction  as  an  idle  and 
disorderly  person  under  sect.  3  of  5  Geo.  4,  c.  83. 

The  magistrate  decided  against  this  contention,  but  stated  a 
case  for  the  High  Court,  which  remitted  the  matter  to  him 
(20  Cox  0.  C.  742;  91  L.  T.  Rep.  550)  to  inquire  whether  the 
respondent  did  actually  refuse  wilfully  to  maintain  himself. 

At  the  further  hearing  it  was  proved  that  on  the  13th  day  of 
April,  1904,  the  respondent  came  to  the  colony,  and  on  the  14th 
was  handed  a  form  of  agreement  to  sign,  and  that  the  respon- 
dent refused  to  sign  it  and  to  work  on  its  terms. 

The  respondent  would  not  have  been  allowed  to  work  at  the 
colony  except  upon  his  agreeing  to  all  the  terms  of  this 
agreement. 

The  respondent  assigned  no  reason  for  refusal  except  that  the 
remuneration  was  insufficient.  The  respondent  stated  that  he 
was  a  member  of  the  Church  of  England,  and  it  was  proved 
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that  there  was  a  church  of  that  denomination  that  he  could  have      Poplab 
attended.  ^^'^^ 

The  magistrate  was  of  opinion  that  the  conditions  contained  mabtin 
in  the  agreement^  by  which  the  colonist  was  required  to  under-  (No.  2). 
take  to  discourage  other  colonists  from  entering  premises  where       TTTI 

intozicating  liquors  are  sold  and  was  to  attend  the  Saturday        ' 

night  roll-call  and  other  special  meetings^  which  were  explained  Vagrancy  Act 
to  be  a  form  of  church  parade,  and  was  to  attend  some  place  of  i,?|?t""'^^^" 
worship  once  on  a  Sunday,  were  not  reasonable  conditions  to  be  — Be/^n^ 
attached  to  his  employment,  and  the  respondent  was  justified  in  wcrh-^Cotidik 
refusing  work  on  those  conditions,  and  was  therefore  not  guilty  **^*^  impo$ed 
of  the  offence.  '^^^^ 

Ine  agreement  to  be  signed  was  as  follows  :  n«sf— 

I  being  by  trade  or  profession  a  bnt  beinfr  nnable  to  find  work,  ^  ^^*  ^)  ^*  ^ 

hereby  apply  for  admission  and  work  on  the  aboye-mentioned  oolony.    I  agree  to  '*  ^* 

ob^  all  the  mles  and  regalationa  made  for  the  good  and  management  of  the  oolony, 
aod  to  oarry  out  all  the  inatruotions  which  may  be  given  me  by  the  oi&oers  and 
raperintendenta  nnder  whom  I  work.  I  promise  to  abstain  from  all  intoxicating 
drink  whilst  resident  on  the  oolony,  and  I  pledge  myself  not  to  enter  any  premises 
where  intozioating  drink  is  sold,  and  disooorage  others  from  doing  so.  I  also 
promise  to  abstain  from  the  nse  of  all  profane  luignage  whilst  on  the  colony.  I 
promise  to  attend  the  Saturday  night  roU-oall  meetings  in  the  Citadel,  aod  any 
speoisl  meeting  which  may  from  lime  to  time  be  arranged  by  the  governor  of  the 
ooloay.  I  alto  promise  to  attend  some  plaoe  of  worship  onoe  on  a  Sonday.  I  fnlly 
understand  the  regolations  as  to  grants  as  printed  on  the  other  side,  and  am  quite 
willing  to  allow  all  or  part  of  my  cash  earnings  for  special  work  or  overtime  or 
grant  reoottimended  by  snperintendent  to  be  credited  to  me  in  the  service  fand  of 
the  oolony  week  by  week.  I  will  not  at  any  time  during  my  residenoe  on  the 
oolony  engage  in  trade  or  barter,  either  with  my  fellow  colonists  or  outsiders.  I 
agree  that  all  matters  in  dispute  as  between  myself  on  the  ooe  hand  and  any 
represenlative  of  the  governor  or  any  other  colonist  or  other  person  on  or  oonneoted 
with  the  oolony  on  the  other  band  during  or  arising  out  of  or  in  connection  with 
my  stay  here  idiaU  be  referred  to  the  sole  arbitration  of  the  governor  for  the  time 
being  of  the  colony,  whose  decision  shall  be  final  and  binding  upon  both  of  us,  and 
forther  I  agree  tlukt  I  wUl  not  take  or  commence  any  steps  or  proceedings  of  a 
legal  nature  or  character  against  any  outside  person  without  the  governor's  previous 
advice  and  consent  in  writing,  except  upon  the  terms  that  all  my  connection  with 
the  colony  be  previously  severed.  For  any  infringement  of  ndes,  negligence  of 
work,  disobedience,  or  any  other  misoonduot,  I  render  myself  liable  to  instant 
dismissal,  and  fnlly  understand  that  such  dismissal  shall  thereafter  be  a  barrier  to 
my  readmission  either  to  the  training  farm  or  main  colony.  This  condition  also 
applies  in  the  event  of  my  leaving  secretly  or  without  due  regard  to  the  terms  and 
conditions  of  this  agreement.  I  hereby  declare  that  I  have  read  or  have  had  read 
to  me  the  preceding  rules  and  conditions  and  thoroughly  understand  them. — Signed 
.—Date 

Colam  for  the  appellants. 

The  respondent  did  not  appear. 

Lord  Alvebstone^  C.J. — The  question  in  this  case  raises  a 
point  of  very  considerable  diflSculty,  and  undoubtedly  it  may 
possibly  have  to  be  considered  again  with  reference  to  other 
circumstances  where  a  charge  is  made  under  this  section.  Of 
course^  what  we  have  got  to  say  is  that  the  person  charged  in 
this  case,  being  able  wholly  or  in  paH  to  maintain  himself  or 
his  or  her  family  by  work  or  other  means,  wilfully  refused  or 
neglected  to  do  so,  by  which  refusal  or  neglect  he  or  she 
becomes  chargeable  to  the  parish.     The  man  is  offered  work  for 

s  X  X  2 
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PoPLAB      his  food  and  6d.  pocket  money,  and  there  are  ondoubtedlj 

Union       salutary  and  useful  conditions,  to  which  Mr.  Colam  has  called 

MAirnN      ^^^  attention,  that  if  any  man  is  paid  for  his  work  it  will  go  to 

(No.  2).      a  fund  in  which  he  has  some  interest — what  exact  interest  he 

hrts   we   have  not   been  informed ;    and   he   was  about,  to  be 

_^'        employed  in  work  which  would  make  him  competent  to  earn  a 
Vagrancy  Act,  higher  rate  of  wages,  it  is  said,  in  two  or  three  weeks.     I  am 
1824— kt^c-  perhaps  putting  it  too  high ;  the  words  are,  *'  if  the  respoudeut 
bodied  pauper  ^^^^  after  two  or  three  weeks  been  employed  upon  brickwork  he 
work^Condi'  could  have  earned  4|d.  a  yard  for  digging,  at  which  rate  of  pay 
iiona  imposed  it  is  possible  for  Bome  men  to  earn  SO^.  a  week.''     However,  he 
in  t^trof    probably  would  have  got  himself  into  such  a  position  or  habit 
IUa9<mabU^    of  working  as  to  have  got  a  fair  rate  of  wages.     Now,  taken  by 
neu—       itself,  and  if  there  had  been  nothing  else  in  the  case,   I  shoald 
5  Gf«o.4,c.  83,  have  hesitated  a  long  time  before  I  came  to  the  conclusion  that 
'*   *        the  man  who  was  ofFered  without  restriction  employment  of  that 
kind  had   not   wilfully   refused  to  work.     It  is  true  the  man 
objected  to  the  rate  of  pay ;  he  said  it  was  not  enough ;  and 
there  might  be  circumstances  under  which,  if  it  turned  out  that 
the  food  offered,  or  something  of  that  sort,  showed  that  he  was 
not  getting  very  substantial  remuneration,  that  there  might  be 
a  ground  for  refusal ;  but  the  magistrate  has  thought  that  the 
conditions  attached  to  this  possible  employment  were  either  not 
reasonable,  or,  we  must  take  it,   were  not  such  as  the  non- 
compliance or  the  refusal  to  comply  with  made  the  man  wilfully 
refuse  to  do  work  which  would  help  him  wholly  or  in  part  to 
maintain  himself.     I  do  not  wish  to  express  that  the  conditions 
in  themselves  are  unreasonable  conditions.     I  do  not  think  if  a 
man  does  go  down  to  a  colony  of  this  kind  it  is  at  all  unreason- 
able that  he  should  be  asked  to  report  himself  or  to  attend 
meetings,  nor  do  I  think  it  unreasonable  that  he  should,  if  be 
goes  there,  be  asked  to  put  himself  under  certain  restrictions  as 
to  intoxicating  liquors ;  but  I  have  this  feeling,  that  those  are 
not  the  kind  of  tests  which  ought,  in  dealing  with  this  case  of  a 
criminal  offence,  to  apply.     It  seems  to  me,  it  being  necessary 
to   draw   the   line   at  some  point,  the  conditions  ought  to  be 
conditions  which  affect  his  work,  and,  if  the  terms  on  which  he 
is  offered  work  are  reasonable  with  reference  to  the  work  which 
he  is  called  on  to  do,  we  ought  to  hesitate  a  long  time  before 
we  should  hold  that  a  man  was  justified  in  refusing  to  do  work 
on  conditions  which  are  reasonable  with  reference  to  the  work, 
as,  for  instance,  coming  at  certain  hours,  obeying  orders  in  the 
coarse  of  his  work,  observing  hours  for  meals,  and  things  of 
that  kind,  and  as  to  conducting  himself  during  the  hours  of 
work  and  in  connection  with  his  work  in  a  way  which  would 
seem  to  be  reasonable.     But  I  doubt  myself  whether,  in  con- 
sidering this  question  under  sect.  8,  we  have  a  right  to  say  thai 
the  Court  may  regard  the  conditions  imposed  upon  the  man  to 
which  he  is  not  willing  to  assent,  which  are  conditions  imposed 
upon  the  man  and  made  an  obligation^  which  have  no  relation 
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to  the  work  at  all.     The  attendance  at  some  place  of  worship      Poplar 
on  Sunday  is  a  perfectly  proper  thing,  and  if  we  can  induce       Union 
people  so  to  attend  it  is  obviously  what  we  ought  to  encourage,      mabtin 
I  take   no   objection  in  this  particular  case  to  attending  the      (No.  2). 
meetings  of  the  particular  organisation   that  was  offering  the         """" 

man  work ;  on  the  other  hand,  of  coarse,  there  are  religious        ' 

bodies   and   religious  creeds  in   England  which  are  perfectly  Vagrancy  Act, 
lawful,  to  which  people  might  take  very  reasonable  objection  to   1824— -ibl«- 
attending.     In  the  same  way,  as  far  as  I  am  concerned,  any-  l^/^j^^ 
thing  which  would  promote  the  cause  of  temperance,  or  which  w<yrk— Candid 
will   induce   people   to  advocate  the  cause  of  temperance,  no  tiotu  in^posed 
judge  who  knows  the  connection  between  crime  and  drink,  I     *!Jp^fc!lf'^ 
think,  would  for  a  moment  hesitate  to  say  that  he  would  be  the   lUoMnabU' 
last  person  to  think  that  that  is  unreasonable.     On  the  other       n«*«— 
hand,  I  doubt  whether  it  is  quite  a  consideration  we  ought  to  5Gf«o.4,e.  83, 
allow  to  form  a  matter  of  consideration  when  we  are  dealing 
with  a  question  of  refusal  to  work.     The  obligations  not  to  go 
to  a  public-house  while  he  is  at  the  colony,  to  abstain  from  all 
intoxicating   drink,   and   to   pledge   himself  not  to  enter  any 
premises  where  intoxicating  drink  is  sold,  and  to  discourage 
others  from   doing  so,  admirable  as  they  are  in  themselves,  in 
my  opinion  have  nothing  to  do  with  the  roan's  work,  or  the 
question  whether  be  is  willing  to  work  at  all,  or  whether  he  will 
work  in  a  proper  way.      Without  going  as  far  as  the  magistrate 
goes  in   saying   they  are    not   reasonable   conditions — possibly 
what  he  meant  to  express  in  his  own  short  way  of  putting  it 
was  that  they  were  not  reasonable  conditions  to  be  attached  to 
the  conditions  of  his  employment — I  come  to  the  conclusion  that 
these  conditions  or  some  of  them,  having  no  relation  to  either 
the  work  or  the  proper  and  efficient  discharge  of  the  work,  are 
not  conditions  which  a  Court  of  Justice  ought  to    take   into 
consideration   when   they   are   deciding   whether    a   man    has 
wilfully  refused  or  neglected  to  do  work  within  the  meaning 
of  sect.  3.     I  think,  therefore,  for  this  reason,  the  decision  of 
the  magistrate  must  be  upheld. 

Kennedy,  J. — I  am  of  the  same  opinion.  I  wish  to  add  bat 
little,  because  I  expressed  a  view  (which  I  see  no  reason  to 
change)  on  the  previous  occasion  when  this  case  came  before  us 
(91  L.  T.  Kep.  550) ;  and  I  entirely  concur  in  the  way  my  Lord 
has  expressed  our  reasons,  reasons  which  satisfy  me,  for  refusing 
to  reverse  the  decision  of  the  magistrate  in  this  case.  I  only 
wish  to  say  this,  that  while  we  have  nothing  but  admiration  for 
the  particular  system  in  a  particular  colony  such  as  this  for 
encouraging  men  to  work  and  give  them  hope,  and  at  the  same 
time  keep  them  under  wholesome  discipline  and  reasonable 
restraint,  yet  one  must  be  careful  when  one  approaches  the 
question  whether  it  is  right  to  say  that  a  refusal  on  the  part  of 
a  man  to  enter  that  particular  establishment,  and  to  make  himself 
subject  to  those  particular  rules  and  regulations,  is  so  unreason- 
able that  one  should  treat  as  an  offence  against  the  law  the  result 
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PoPLAB     of  his  refasal   as  being  something  which  amounts  to  a  wilfiil 

Union       refusal  or  neglect  to  wholly  or  partly  maintain  himself.     It  is  no 

Martin      reflection  in  the  slightest  degree  upon  the  excellent  intentions 

(No.  2).      and  the  excellent  work  of  the  particular  institution  if  one  declines 

"~        to  treat  a  refasal  (which  must  be  applied  to  all  persons)  to  enter 

'       into  it  as  involving  that  which  can  be  criminally  punished.    I  see 

Vagrancy  Act,  nothing  whatever  to  6bject  to,  speaking  broadly,  in  any  reason- 

lB24—AhU-  able  rules  which  would  apply  not  only  to  the  kind  of  work  and 

— WtS^lto^  the  hours  of  work,  but  which  would  apply,  for  example,  in  the 

work— Condi-  working  honrs  to  what  must  be  done  in  the  way  of   condnct 

Utmt  impoied  during  Working  hours,  or  to  reasonable  rules  of  discipline,  not 

^^l^k^^    merely  in  doing  the  work  itself,  but  in  coming  to  and  going  from 

B$aMnahl$'  that  work.     I  see  nothing  in  men  being  told  to  behave  as  reason- 

neu—       able  human  beings  while  in  the  lodgings  provided  for  them,  or 

5Gf«o.4,c.  88,  gQ|jQj,jy  j^Q^  decently  in  conversation,  but  I  do  feel  this,  that 

while  in  this  particular  case  there  may  be  nothing  which  most 
men,  at  any  rate,  would  dispute  to  be  reasonable,  I  do  think  it 
would  be  something  which,  at  any  rate,  I  would  not  be  a  party 
to,  to  say  that  whatever  meetings,  unquestionably  of  a  religions 
kind,  are  held  the  man  must  attend  ;  and,  although  it  may  be 
difficult  to  draw  the  line,  it  is  easy  to  exaggerate  the  extent  of 
compliance  which  it  is  intended  to  exact.  I  do  think  also  that 
while  sobriety  and  the  abstinence  from  drink  may  be  a  very 
reasonable  thing  for  the  man  himself,  it  is  not  well  that  lie  should 
be  made  more  or  less,  according  to  the  discretion  of  his  superiors, 
a  wrongdoer  unless  he  carries  out  the  duty  of  preaching  to 
others  as  well  as  restraining  himself.     I  therefore  concur  in  the 

{'udgment  which  my  Lord  has  pronounced.  In  stating  this  I  am 
>y  no  means  prepared  to  say  that  the  mere  existence  of  particu- 
lar rules  of  discipline  relating  to  work  or  working  hours  is  any 
bar  to  any  magistrate  coming  to  a  different  conclusion. 

Ridley,  J. — ^I  agree  with  the  judgments  which  have  been 
given.  I  think  also  this  is  a  matter  of  importance.  The  regu- 
lations of  this  colony  seem  to  be  such  that  no  one  can  object  to 
them,  and  they  deserve,  I  think  I  might  say  properly,  our 
admiration.  There  may  be  many  other  colonies  which  have 
similar  regulations,  but  with  a  different  object.  In  those  cases 
also  we  might  have  to  agree  with  the  regulations  as  being  framed 
for  the  benefit  of  all  concerned,  but  we  must  draw  the  line  some- 
where. The  question  is  whether  in  such  cases  the  person  who 
refuses  to  abide  by  them  wilfully  refuses  or  neglects  to  accept 
the  work  which  is  offered  to  him.  I  find  it  extremely  difficult  to 
suggest  any  limit  or  line  which  can  be  drawn  except  that  which 
my  Lord  suggests — namely,  that  the  regulations  in  question 
must  have  something  to  do  with  the  work  which  is  offered,  or 
the  wages  that  are  offered  for  it.  If  you  go  beyond  that  you 
will  find  difficulties  arising  upon  every  and  each  single  occasion. 
I  find  myself  unable  to  suggest  where  any  other  line  can  be 
drawn,  and  I  think  it  may  be  very  properly  said  that  the  regula- 
tion to  which  the  person  objects  must  be  one  having  reference  to 
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the  work  he  baa  to  do,  or  to  tlie  wages  that  he  is  to  receive  for  Poplar 

it.     Therefore  I  agpree  with  the  judgments  which  have  been  ^^^^ 

given.  Mabtik 

Appeal  dismissed.  (No.  2). 

Solicitors :  C.  F.  Young  and  Son.  ^^^ 

Vagrancy  Aci^ 

1824— il6l6. 

bodied  pauper 

— R^usal  to 

_  _  work — Condi' 

Hone  impoeed 

in  ofer  of 

■  work — 

Reaeonahle* 

neet — 

5  060.4,  c.  83, 

KING'S  BENCH  DIVISION.  ».3. 

Tltursday,  Feb:  2,  1905. 

(Before  Lord  Alvbrstone,  C.J.,  Kenhedy  and  Ridley,  JJ.) 

Oatley  (app.)  V.  Lkkon  (resp.).  (a) 

Sale  of  food  and  drugs — Warranty — Milk — Place  of  delivery 
— Milk  tampered  with  in  transmit — SaU  of  Food  and  Drtcgs  Act, 
1899  (62  ^  63  Vict.  c.  51),  s.  20  (6). 

The  respondent,  a  farmer  at  S.,  entered  into  a  contract  to  supply 
to  a  retail  pui'veyor  at  A.-road  Station  new  milk  with  all  its 
cream,  with  a  written  warranty  to  that  effect.  On  arrival  it 
was  found  that  the  milk  had  had  abstracted  liyper  centum  of  its 
fat,  and  upon  the  retailer  being  summoned  under  sect.  9  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  he  showed  that  it  was  part 
of  a  consignment  received  at  A, -road  Station  from  the  respou' 
dent  with  the  warranty. 

The  respondent  having  been  sinnmoned  mider  sect.  20  (6)  of  tlie 
Sale  of  Food  and  Drugs  Act,  1899,  for  having  given  a  false 
warranty,  while  admitting  the  abstraction  of  fat  between  S.  and 
A.^road  Stations,  proved  to  the  mugisfrate's  satisfaction  that  at 
and  from  the  handing  over  of  the  milk  to  the  railway  company, 
at  S.  to  the  delivery  at  A.-road  he  had  reason  to  believe  the 
statements  in  the  warranty  were  true. 

The  magistrate  thereupon  dismissed  the  summons. 

Held,  that  the  magistrate  was  right. 

CASE  stated  on  a   complaint  laid  by  the  appellant  against 
the   respondent  (or  giving  a  false   warranty  in  writing  in 
respect  ci  a  consignment  of  milk. 
At  the  hearing  the  following  facts  were  admitted  or  proved. 
The  respondent,  who  is  a  farmer  living  at  Sudbury  in  the 
county    of  Derby,   prior   to  the   present   year  entered  into    a 

(a)  Reported  by  W.  di  B.  Hibbvbt,  Esq.,  Barrieter-at-Law. 
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Oatlbt     contract  as  follows  with  a  retail  parveyor  of  milk  trading  at 
^'  Holland-road^  Kensington. 

'  By  this  contract^  which  is^  and  at  all  times  relevant  to  this 

1905.        appeal  has  been,  subsisting  and  in  full  force,  the  respondent 

— "        agreed  to  supply  the  retail  purveyor  with  daily  consignments  of 

and  drwii—  ^^^  milk  with  all  its  cream  at  specified  prices,  each  consignment 

Milk —War-   to  be  forwarded  by  rail  to,  and  to  be  delivered  to  the  servants  of 

ranty-^PUee  the    retail  purveyor  on   its   arrival  at  Addison-road    Railway 

MUmi^n'  Station,  Kensington,  accompanied  by  a  written  warranty  to  the 

during  transit  effect  hereinbefore  set  forth. 

—62  4'  68         No  writing  was  forthcoming  relating  to  the  aforesaid  contract, 

^**20%1^'    which  was  made  between  the  parties  by  word  of  mouth,  and  the 

evidence  respecting  it  was  suflSciently  vague  to  create  doubt  as  to 

where  the.  property  iu  the  milk  parsed  and  the  warranty  became 

operative. 

Upon  the  whole,  the  magistrate  concluded  that  both  conditions 
came  into  existence  upon  delivery  at  Addison-road  Station. 

On  the  28th  day  of  April,  1904,  the  retail  purveyor  was 
sunmioned  under  sect.  9  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  for  selling  without  disclosure  milk  altered  by  the  abstrac- 
tion of  16  per.  centum  of  its  fat.  The  abstraction  and  sale  were 
proved  at  the  hearing  of  the  prosecution,  but  on  the  defendant 
proving  that  the  milk  so  sold  was  part  of  a  consignment  fur- 
warded  to  him  by  the  present  respondent  at  the  Addison-road 
Station  under  and  with  the  above-stated  contract  and  warranty 
respectively,  and  that  he  had  duly  complied  with  the  several 
provisions  of  the  Sale  of  Food  and  Drugs  Act,  1875  and  1899,  ss. 
25  and  20  (1)  respectively,  that  summons  was  dismissed. 

Thereupon  the  proceedings  for  giving  a  false  warranty  under 
the  Act  of  1899,  s.  20  (6),  were  instituted  against  the  respondent 
by  the  appellant. 

At  the  hearing  the  respondent,  while  admitting  the  abstraction 
of  fat  as  alleged  at  some  time  and  place  between  the  departure 
of  the  milk  from  Sudbury  Station  and  its  delivery  to  the  retailer 
at  Addison-road  Station,  proved  to  the  magistrate's  satisfaction 
that  at  and  from  the  handing  over  of  the  milk  to  the  railway 
company  at  Sudbury  to  the  final  delivery  thereof  at  Addison-road 
he  had  reason  to  believe  that  the  statements  and  descriptions  in 
the  warranty  were  true. 

The  actual  facts  given  in  evidence  of  the  last-mentioned 
defence  did  not  extend  beyond  the  time  when  the  milk  was  pat 
into  the  hands  of  the  railway  company  at  Sudbury,  and  there- 
upon the  appellant's  solicitor,  who  did  not  challenge  the  magis- 
trate's finding  as  up  to  and  including  that  time,  contended  that 
there  was  no  evidence  before  him  to  warrant  a  finding  of  such 
reasonable  belief  as  aforesaid  on  the  respondent's  part  at  the 
time  when  the  warranty  was  given — that  is,  when  the  milk  was 
delivered  at  Addison-road. 

It  was  not,  however,  suggested  on  behalf  of  the  prosecution 
that  interference  of  the  kind  in  question  with  milk  consignments 
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did  Dot  in  fact  sometimes  occur  or  was  reasonably  to  be  appro-     Oatlbt 
bended  in  the  course  of  railway  transit.     Effectual  control  or      ,   ^- 

examination  of  milk  by  consignors,  whether  during  transit  or  at        " 

the  station  of  delivery,  wonld,  as  it  appeared  to  the  magistrate,        1905. 
have  been  practically  and  commercially  impossible,  and  even  if       i^~7f 
Buch  control  were  theoretically  possible  legal  insistence  upon  it  anddrug$^ 
would  go  far  to  substitute  certainty  of  knowledge  for  reasonable-  Milk— War- 
ness  of  belief  and  to  do  away  with  the  statutory  defence.  raniy— Place 

Accordingly,  the  magistrate  found  as  a  fact  that  the  respon-  \iif„^^^ 
dent  had  brought  himself  within  the  protective  operation  of  sect,  during  tmntit 
20  (6)  of  the  Act  of  1899,  and  he  dismissed  the  proceedings.  —62  f  63 

Courthope-Munroe  for  the  appellant.  ^^^20(6)^* 

The  respondent  did  not  appear. 

Lord  Alverstone,  C.J. — Mr.  Munroe  has  clearly  pointed  out 
what  is  obviously  correct,  that  it  may  be  that  a  different  standard 
of  guilt  and  innocence  may  arise  where  proceedings  are  taken 
under  sub-sect.  6  in  consequence  of  a  warranty  being  set  up,  and 
where  the  person  who  has  given  the  warranty  is  the  original 
seller.  Undoubtedly,  if  proceedings  had  been  taken  against 
Lemon  for  selling  the  milk  at  Addison-road  in  an  impure  condi- 
tion or  in  an  adulterated  condition  there  would  be  no  defence  on 
the  ground  that  he  did  not  know.  I  desire  to  point  out  that  a 
different  consideration  might  arise  in  that  case,  because  you  have 
to  find  as  a  matter  of  fact  that  the  milk  was  sold  in  that  condition 
at  a  particular  place  and  at  a  particular  time.  In  other  words,  it 
does  not  of  necessity  follow  that  because  delivery  is  taken  under 
a  contract  of  sale  at  a  particular  place  that  the  sale  is  at  that 
particular  place.  I  only  mention  that  because  it  must  not  be 
assumed  that  in  every  case  the  farts  will  be  exactly  the  same 
where  you  are  taking  proceedings  for  a  sale  and  where  you  are 
relying  upon  a  warranty  given  by  the  vendor.  In  this  case  the 
retailer  having  set  up  a  warranty,  proceedings  were  taken  in  due 
time  against  Lemon,  who  gave  the  warranty,  and  those  proceed- 
ings are  based  upon  sub-sect.  6  of  sect.  20  of  the  Sale  of  Food 
and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51),  which  provides  that 
•'  every  person  who  in  respect  of  an  article  of  food  or  drug  sold 
by  him  as  principal  or  agent  gives  to  the  purchaser  a  false  war- 
ranty in  writing  shall  be  liable  on  summary  conviction  for  the 
first  offence  to  a  fine  not  exceeding  20Z.,  and  for  any  subsequent 
offence  to  a  fine  not  exceeding  1001.  unless  he  proves  to  the 
satisfaction  of  the  Court  that  when  he  gave  the  warranty  he  had 
reason  to  believe  that  the  statements  or  descriptions  contained 
therein  were  true.^*  Now,  that  section  was  not  the  section  under 
consideration  in  the  case  of  Parker  v.  Alder  (79  L.  T.  Rep.  381 ; 
(1899)  1  Q.  B.  22),  and  it  has,  of  course,  no  application  to  the 
original  offence  of  selling.  This  is  legislation  in  order  still 
further  to  protect  the  purchaser  by  enabling  you  to  punish  people 
who  give  false  warranties.  In  this  case,  as  a  construction  of  law, 
the  magistrate  has  held,  and  for  this  purpose  we  must  assume 
quite  rightly  held,  that  the  warranty  was  operative  at  Addison- 
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Oatlit      road^  or^  in  other  words,  it  must  be  taken  that  Lemon  warranted 
^'  that  at  Addison-road  the  milk  was  in  a  pure  condition.     The 

'      magistrate  has  come  to  the  conclusion  on  the  facts  that  he  was 

1905.        justified  in  finding  as  a  matter  of  fact  that  Lemon  really  had 
,~7"-    ,  reason  to  believe  that  the  warranty  was  true,  and  that  the  milk 
and  drugs-—  ^^^^  delivered  at  Addison-road  would  answer  the  warranty  he 
Milk— War-  had  given.     Mr.  Munroe  has  told  us,  but,  of  course,  we  cannot 
ranty—Place  take  it  into  Consideration  in  this  case  because  it  nowhere  appears, 
iiW«ralion~  ^^**  Lemou  Ought  to  have  known  that  there  were  such  opportuni- 
during  transit  ties  for  the  milk  being  tampered  with  on  the  journey  that  the 
—-62  4  63     warranty  would  be  broken,  so  that  it  was  a  false  warranty  to  say 
^^^20(6)*    *^*^  *^®  milk,  was  pure  at  Addison-road.     I  should  be  very  loth 
unless  there  was  some  statement  of  fact  of  a  competent  authority 
to  draw  the  conclusion  that  the  facts  are  such  as  Mr.  Munroe 
has  stated.     At  any  rate  the  magistrate  has  not  done  so.    The 
magistrate  has  come  to  the  conclusion  that  Lemon,  having  put 
pure  milk  in  at  the  sending  station,  had  reason  to  believe  that 
the  milk  woald  bo  in  the  same  condition  when  it  was  received  at 
Addison-road.     Under  these  circumstances  it  seems  to  me  fair  to 
hold  that  Lemon  has  warranted  it  as  at  Addison-road,  which  I 
agree  is  the  point  the  magistrate  has  decided,  and  when  he  gave 
the  warranty  for  the  purpose  of  this  case  he  is  to  be  taken  to 
have  given  it   as  at  Addison-road  and  as  applying  to  Addison- 
road,  and  he  has  found  as  a  fact  that  when  the  person  alleged  to 
have  given  the  false  warranty  gave  it  he  had  reason  to  believe 
that  it  was  true.     That  really  he  has  found  as  a  finding  of  fact, 
and  we  cannot  possibly  hold  because  there  has  been  something 
done   upon    another    prosecution    that    he    must    be,  although 
innocent,  held  liable  under  a  statute  which  on  the  face  of  it  con- 
templates that  an  innocent  warrantor  may  give  as  a  defence  that 
he  believed  the  description  was  true.     I  therefore  come  to  the 
conclosion  that  the  decision  of  the  magistrate,  Mr.  Lane,  on  the 
facts  found  by  him,  is  perfectly  right. 

Kennedy,  J. — I  am  of  the  same  opinion.  I  think  Mr.  Mnnroe 
has  pointed  out  what  may  be  the  result  in  the  same  case  in  which 
there  was  a  prosecution  under  sect.  6  of  38  &  39  Vict.  c.  63,  and 
that  it  would  be  something  different  from  that  which  would  result 
from  a  prosecution  under  sect.  20,  sub-sect.  6,  of  62  &  63  Vict.  c. 
51.  That  is  a  matter  for  the  Legislature  to  consider.  I  will  only 
say  this,  that  I  think,  as  Wills,  J.  pointed  out  in  Parker  v.  Alder 
{sup.),  the  case  Mr.  Munroe  cited,  that,  assuming  there  was  a 
case  under  sect.  6  of  this  kind  on  such  facts  as  were  proved  before 
Wills,  J.,  it  would  be  a  case  in  which  there  would  be  a  conviction 
and  must  be  a  conviction  according  to  the  rulins^  of  this  Court 
presided  over  by  the  late  Lord  Chief  Justice.  Yet  at  the  same 
time,  as  my  brother  pointed  out,  what  would  happen  if  there  were 
absolute  innocence  in  the  case  of  a  wholesale  seller  is  that  there 
would  be  a  nominal  penalty,  and  that,  it  seems  to  me,  is  the  real 
method  for  drawing  an  apparent  distinction  between  the  question 
of  knowledge  required  according  to    one  section  to  justify  a 
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conviction,  or  rather  the  want  of  knowledge,  an  d  if  the  honest  belief  Oatlbt 

is  proved  as  regards  the  warranty  it  is  a  defence,  whereas  under  _  ^' 

the  other  it  would  be  no  defence  to  say,  I  honestly  believed  that  

the  milk  I  was  selling  was  good.     I  agree  that  it  is  a  distinction,  1905. 

but  one  must  leave  that  to  the  Legislature.     As  Mr.  Munroe  iTT^ 

pointed  out,  the  conviction,  if  the  Court  thought  it  was  an  honest  ^^^  drw^«— 

one,  would  be  merely  a  nominal  amount  of  la.  or  Id.     That  is  Milk— War- 

the  nearest    equitable  result    one   can    get    under    these    two  ranty—PlaM 

sections.  ofdekvery^ 

^:  «.         1  Alteration 

KiDLEY,  J. — I  agree  for  the  same  reasons.  during  tranait 

Appeal  disminaed.        —62  ^  63 
Solicitors  :   Watson,  San,  and  jBoom.  ^T^oce^' 


KING^S  BENCH  DIVISION. 

Tuesday,  Dec.  20,  1904. 

(Before  Lord  Alvbestonb,  C.J.,  Kennedy  and  Ridley,  JJ.). 

YoBKSHiBE    (Woollen  District)  Electbic   Tbamways   Limited 

(apps.)  V.  Ellis  (resp.).  (a) 

"  Hackney  carriage  " — Light  railways — Electric  tramway  in  streets 
of  borough — **  Omnibus" — Carriage  used  on  light  railway — 
Licence  of  local  authority — Licence  for  carriage  as  being  a 
*' hackney  carriage" — Town  Police  Clauses  Act,  1847  (10  (fell 
Vict.  c.  89),  ss.  37,  38,  45— Town  Police  Clauses  Act,  1889 
(52  ^  53  Vict.  c.  14),  ss.  3,  4— Light  Railways  Act,  1896  (59 
^  60  Vict.  c.  48). 

A  carriage  used  for  the  carrying  of  passengers  at  separate  fares  on 
a  Ught  railway  constructed  in  the  streets  of  a  borough  under  an 
order  made  by  the  Light  Railway  Commissioners  in  pursuance 
of  the  Light  Railways  Act,  1896,  is  not  an  "  omnibus  "  within 
the  definition  of  ^' omnibus  "  in  sect.  3  of  the  Town  Police  Clauses 
Act,  1889,  and  is  not  a  "  hackney  carriage  "  within  the  meaning 
of  sects.  87  and  45  of  the  Town  Police  Clauses  Act,  1847,  and 
therefore  such  carriage  does  not  require  to  be  licensed  by  the 
local  authority  under  sect.  37  of  the  Town  Police  Clauses  Act, 
1847,  as  a  hackney  carriage  plying  for  hire  within  the  borough. 

CASE  stated  by  justices  of  the  peace   for   the  borough  of 
Dewsbury  in  the  West  Riding  of  the  County  of  York, 
sitting  at  Dewsbury. 

(a)  Beported  by  W.  W.  ObB|  Esq.,  Barrister-at-Law. 
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ToRKSHiRB  An  informafcion  was  preferred  on  the  1 0th  day  of  May,  1904, 

(WooLLBN  \^j  Hiram  Ellis,   town  clerk  of  the  borough  of  Dewsbury  (the 

Eli^trkj  respondent),  against  the  Yorkshire  (Woollen  Disferict)  Electric 

Tbamwats  Tramways  Limited  (the  appellants)  for  that  they,  the  appellants, 

Limited  on  the  10th  day  of  May,   1904,  at  Dewsbnry,  beinj?  the  pro- 

Ellis  prietors  of  a  certain  carriage,  to  wit,  a  tramway  car  No.  11,  did 

permit  the  same  to  be  used  as  a  hackney  carriage  plying  for 

1904.  hire  within  the  borough  of  Dewsbury  without  having  obtained 

Hadeneu  ^    licence    from   the   mayor,   aldermen,  and   burgesses   of  the 

earriage—  borough  of  Dewsbury  for  such  carriage  so  to  ply  for  hire,  as 

Tramcar^  required  by  sect.  37  of  the  Town  Police  Clauses  Act,  1847. 

^— m^*^*^        ^^®  information  was  heard  and  determined  by  the  justices  at 

tranvwayin  ^  p©tty  scssions  on  the  17th  day  of  May,  1894,  and  upon  such 

Mir^—Town  hearing  they  convicted  the  appellants  of  the  offence  and  fined 

\ict.  c.  t%f        ^^^  following  facts  were  admitted  or  proved  in  evidence  before 
f«.  37, 38,  45 ;  the  justices:    (a)    The  appellants  were  the  proprietors  of  the 
52|'53FttJt.  carriage   intended   to   be   referred  to  in  the  information.     (6) 
59  i  60  VicU  Such  carriage  was  similar  to  a  tramcar,  worked  by  electrical 
e.  48.     *  energy,  and  was  constructed  for  and  used  by  the  appellants  to 
run  over  their  light  railway  under  and  by  virtue  of  the  provisions 
of  the  Spen  Valley  Light  Railway  Order,  1901,  and  the  Spen 
Valley  Light  Railway   (Extensions)   Order,  1901,  both   Orders 
being  made  under  the  Light  Railways  Act,  1896,  and  formed  a 
part  of  the  rolling  stock  for  the  railways  authorised  to  be  pro- 
vided therefor  by  the  said   Orders  and  Act.      (c)  Such  light 
railway  was  similar  in  all  respects  to  a  tramway,  and  ran  through 
the  public  streets  of  Dewsbury  and  the  adjoining  districts,     (d) 
On  the  10th  day  of  May,  1904,  the  carriage  was  used  by  the 
appellants    to   carry  passengers   at  separate   fares   within   the 
borough  of  Dewsbury.     (e)     The  carriage  had  not  been  licensed 
by  the  mayor,  aldermen,  and  burgesses  of  the  borough  of  Dews- 
bury, and  no  application  for  any  such  licence  had  been  made. 

The  respondent  contended  that  such  a  carriage  was  an 
"  omnibus  ^'  within  the  meaning  of  the  Town  Police  Clauses  Act, 
1889  j  that  it  must  therefore  be  deemed  to  be  included  within  the 
term  *'  hackney  carriage'^  in  sects.  37  and  4i5  of  the  Town  Police 
Clauses  Act,  1847,  and  that  the  appellants  permitted  the  same  to 
be  used  as  a  hackney  carriage  plying  for  hire  within  the  borough, 
contrary  to  the  provisions  of  the  last-mentioned  section. 

The  appellants  contended  (a)  that  such  carriage  was  in  any 
event  not  an  "  omnibus ''  within  the  meaning  of  the  Town  Police 
Clauses  Act,  1889,  nor  a  "  hackney  carriage  "  within  the  meaning 
of  the  Town  Police  Clauses  Act,  1847 ;  (6)  that  by  reason  of  the 
Light  Railways  Act,  1896,  and  the  said  Spen  Valley  Light 
Railway  Orders,  the  provisions  of  the  Town  Police  Clauses  Act 
did  not  apply  to  such  carriage,  and  in  any  case  no  such  licence  as 
was  referred  to  in  the  information  was  required  therefor ;  (c)  that 
the  carriage  was  not  only  licensed  to  be  used  by  the  above- 
mentioned  Light  Railway  Orders,  but  was  required  to  be  so  used, 
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and  [d)  that  the  carriage  did  not  ply  for  hire  within  the  meaning   Torxihibb 
of  those  Acts.  (Woollen 

The  attention  of  the  justices  was  also  called  by  the  appellants    elbctbic 
to  the  following  reported  cases  :  City  and  South  London  Railway  Tbamwatb 
Company  v.  London  County  Council  (65  L.  T.  Rep.  862  ;  (1891)     Limitbd 
2  Q.    B.    513),    and    Surrey    Commercial   Dock    Company   v.       ellib 
Bermondsey  Corporation  (90  L.  T.  Rep.  123  ;   (1904)  1 K.  B.  474).        ' 

The  justices,  by  a  majority  of  three  to  one,  were  of  opinion  that        1^04. 
the  carriage  was  an  '*  omnibus*'  within  the  meaning  of  the  Town      jocjbwv 
Police  Clauses  Act,  1889,  and  therefore  a  "hackney  carriage''    carriage^ 
within  the  meaning  of  sects.  37  and  45  of  the  Town   Police    Tramcar-- 
Clauses  Act,  1847 ;  that  the  provisions  of  these  Acts  applied  to  ^^^^^^ 
such  carriage  and  were  not  overriden  by  the  Spen  Valley  Light   tramway  in 
Kail  way  Orders,  1901,  and  that  the  appellants  had  been  guilty  of  ^tr—t—Town 
an  offence  under  sect.  45  of  the  Town  Police  Clauses  Act,  1847,  ^^^^{ 
in  permitting  such  carriage  to  be  used  as  a  hackney  carriage    yi^t, «.  39, 
plying  for  hire  within  the  borough  of  Dewsbury  without  having  w.  37,  38,  45 ; 
obtained  a  licence  for  the  same.  ^^if  ^  3*^4 . 

The  question  for  the  opinion  of  the  Court  was  whether,  upon  59  ^ qq  yid' 
the  above  statement  of  facts,  the  justices  came  to  a   correct       c.  48. 
determination  in  point  of  law,  and,  if  not,  what  should  be  done 
in  the  premises. 

The  Town  Police  Clauses  Act,  1847  (10  &  11  Vict.  c.  89), 
provides,  with  respect  to  hackney  carriages  : 

Beet.  37.  The  oomminionerB  may  from  time  to  time  lioeDea  to  ply  for  hire  within 
the  preaoribed  diatanoe,  or,  if  no  dittaiice  is  preaoribed,  within  fiyci  miles  from  the 
general  poet  office  of  the  city,  town,  or  plaoe  to  whiob  the  special  Act  refers  (which 
in  that  case  shall  be  deemed  the  prescribed  distance),  sach  nnmber  of  hackney 
ooaohcB  or  carriages  of  any  kind  or  description  adapted  to  the  carriage  of  persons  as 
they  think  fit. 

Sect.  88.  Every  wheeled  carriage,  whatcTcr  may  be  its  form  or  construction,  used 
in  standiDg  or  plying  for  hire  in  any  street  wiUiin  the  prescribed  distance,  and  erery 
carriage  standing  upon  any  street  within  the  prescribed  distance,  having  thereon  any 
nnmbered  plate  required  by  tiiis  or  the  special  Act  to  be  fixed  npon  a  hackney 
carriage,  or  haying  thereon  any  plate  resembling  or  intended  to  resemble  any  soch 
plate  as  aforesaid,  shall  be  deemed  to  be  a  hackney  carriage  within  the  meaning  of 
this  Act ;  and  in  all  proceedings  at  law  or  otherwise  the  term  "  hackney  carriage  " 
shall  be  rnlBcient  to  describe  any  snch  carriage :  Proyided  always  that  no  stage 
coach  nsed  for  the  purpose  of  standing  or  plying  for  passengers  to  be  carried  for 
hire  at  separate  fares,  and  dnly  licensed  for  that  purpose,  and  having  thereon  the 
proper  numbered  plates  required  by  law  to  be  placed  on  such  stage  coachee,  shall  be 
deemed  to  be  a  hackney  carriage  within  the  meaning  of  this  Act. 

Sect.  45.  If  the  proprietor  or  part  proprietor  of  any  carriage,  or  any  person  so 
ooQoemed  as  aforesaid,  permits  the  same  to  be  used  as  a  hackney  carriage  ply bg  for 
hire  within  the  prescribed  distance  without  having  obtained  a  licence  as  aforesaid 
for  such  carriage,  or  dnring  the  time  that  such  licence  is  suspended  as  hereinafter 
provided,  or  if  any  person  be  found  driving,  standing,  or  plying  for  hire  with  any 
carriage  within  the  prescribed  distance  for  which  such  licence  as  aforesaid  has  not 
been  previously  obtained,  or  wiUiout  having  the  number  of  such  carriage  corre- 
■pcnding  with  the  number  of  the  licence  openly  displayed  on  such  carriage,  every 
raoh  person  so  offending  shall  for  every  such  offence  be  liable  to  a  penalty  not 
forty  shillings. 


The  Tramways  Act,  1870  (33  &  84  Vict.  c.  78),  provides  : 

Sect.  48.  The  local  authority  shall  have  the  like  power  of  making  and  enforoing 
ndes  and  regulations,  and  of  granting  licences  with  respect  to  all  carriages  using  the 
tramways,  and  to  all  drivers,  conduotorSi  and  other  persons  having  charge  of  or 


1904. 
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ToKKBHiBB  uun?  the  nme,  and  to  the  itandingB  for  the  same,  a«  they  are  for  the  time  bebg 

(WooLLiN  entitled  to  make,  enforoe,  and  grant  with  reepeot  to  hackney  oarriagee,  and  the 

Dibtbiot)  drirers  and  other  peraonB  having  the  oharge  thereof,  and  to  the  standings  for  the 

Elbctbic  Bame  in  the  etreete  and  diitrict  of  or  nnder  the  control  of  the  local  authority  :  Pxo- 

Tbaicwatb  ▼ided  alwajB  that  in  any  dietriot  in  which  any  of  the  powers  aforeiaid  in  oonnection 

LiKiTBD  therewith  are  rested  in  any  authori^  other  than  the  local  anthority  of  snoh  diatriot 

V,  anoh  authority  Bh%U  haye  and  may  exercise  the  powers  by  this  section  confencd 

Ellis.  ^poi^  the  local  anthority. 

The  Town  Police   Clauses  Act,   1889  (52  So  53  Vict.  c.   14) 
provides : 

HaekMy  Sect.  8.  The  term  *'omiiibas"    where  need  in  this  Act  shall  indade— «Tecy 

carriage—     omnibns,  ehar'a-hanc,  wagonette,  brake,  stage  coach,  and  other  carriage  plying  or 

Tramear —     standing  for  hire  by  or  need  to  carry  passengers  at  separate  fares,  to,  from,  or  in  any 

Light  railway  pi^  of  the  prescribed  distance ;  bnt  shall  not  indnde — any  tram  car  or  tram  carriage 

— EUetrie     jaly  licensed  nnder  the  provisions  of  the  Tramways  Act,  1870,  or  of  any  provisional 

tramway  in    order  made  thereunder  and  confirmed  by  Parliament,  or  nnder  ilie  provisions  of  any 

8tr9etr-Town  Local  Act  of  Parliament.    .     .    . 

Police  ClauMt      Sect  4  (1).  The  several  terms  '*  hackney  carriages/'  *'  hackney  coach/' "  oarriages/' 

ActM — 10  ^  11  and  "  carriage/'  whenever  nied  in  sections  thirty-seven,  forty  to  fifty-two  (bo^  in- 

Vict  c.  89,     oloBive),  fifty- four,  fifty-eight,  and  sixty  to  sixty-seven  (both  inclnsive)  of  the  prind- 

M.  37, 88, 45 ;  pal  Act— that  is,  of  the  Town  Potioe  CUuses  Act,  1847--shall,  notwithstanding  any- 

52  if*  58  Vict,  thing  contained  in  section  thirty-eight  of  that  Act,  be  deemed  to  indnde  every 

e.  14,  88.  3,  4 ;  omnibus.    (2)  The  word  "  driter  "  or  **  drivers  "  when  need  in  any  of  the  said  seo- 

59  ^  60  Vict,  tions  of  the  prindpal  Act  diaU  be  deemed  to  indnde  every  oondnetor  of  any  omnibns. 

c.  48.  Sect  6.  The  commissioners  may  from  time  to  time  make  by-laws  for  all  or  any  of 

the  following  purposes,  that  is  to  say :  For  regalatiog  the  conduct  of  the  proprietors, 

drivers,  and  condoctors  of  omnibuses  plying  within  the  prescribed  distanoe  in  their 

several  employments,  and  determiniog  whether  snoh  drivers  and  oondnotors  shall 

wear  any  and  what  badges.      [Then  followed  various  other  matters  relating  to 

omnibuses  in  respect  of  which  by-laws  might  be  made  by  the  commissioners.] 

The  Light  Railways  Act,  1896  (59  So  60  Vict.  c.  48),  established 
the ''  Light  Railway  Commissioners  '*  forfacilitatiDg  the  construc- 
tion and  working  of  light  railways  in  Great  Britain,  and  for 
carrying  the  Act  into  efEect,  and  power  was  given  to  the  Com- 
missioners to  make  orders  authorising  the  construction  of  light 
railways  nnder  the  Act ;  such  orders  were  to  be  provisional  only 
and  were  to  have  no  effect  until  confirmed  by  the  Board  of  Trade 
(sect.  7),  but  when  so  confirmed  they  were  to  have  the  same 
effect  as  an  Act  of  Parliament  (sect.  10). 

Under  these  provisions  the  Spen  Valley  Light  Railway  Orders, 
1901 — both  dated  the  22nd  day  of  April,  1901 — were  made,  and 
the  first  of  these  orders  authorised  the  construction  of  these  light 
railways  in  the  borough  of  Dewsbury.  By  sect.  58  of  the  order 
the  Board  of  Trade  are  required  to  make  general  and  special 
regulations  (called  Board  of  Trade  General  or  Special  Regula- 
tions) with  regard  to  the  matters  therein  specified ;  and  sect.  60, 
relating  to  the  power  of  the  local  authority  to  make  by-laws,  was 
as  follows  : 

Sect.  60.  Subject  to  the  proTisions  of  this  order  the  local  authority  of  any  district 
in  which  any  portion  of  the  railway  is  laid  down  may  make  by-laws  as  to  the  follow- 
iog  matters  : — The  rate  of  speed  to  be  observed  in  travelling  upon  such  portion  of  the 
railway  ;  the  distances  at  which  carriages  uiiog  such  portion  of  the  railway  shsUbe 
allowed  to  follow  one  after  the  other ;  tbe  stopping  of  carriages  using  suoh  portion  of 
the  railway  ;  the  traffic  on  the  road  in  which  sooh  portion  of  the  railway  is  laid ;  for 
regulating  the  placing  and  fixing  on  the  carriages  of  advertisement  boards  end 
placards  and  notices  and  the  removal  thereof  if  tte  same  are  unsafe,  unsightly,  or 
iooonveDient ;  for  preventing  overcrowding  of  the  osrriages ;  for  regalatiog  the  hosrs 
for  the  conduct  of  traffic  other  than  passenger  traffic. 
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Danchwerts,   K.C.    {A.   Llewelyn    Davies  with  him)   for  the   Yorkbhibi 
appellants. — The  question  is  whether  the  carriages  of  these  light    ^^^^^ 
railways  or  electric  tramways  are  required  to  be  licensed  by  the    elbotbio 
local  authority  as  hackney  carriages.      These  electric  tramways   Tbamwats 
may  ran — and,  in  fact,  in  the  present  case  they  do  run — through     I'Imitid 
the  districts  of  several  local  authorities^  and  if  the  decision  of  the      ellis. 

justices  is  right,  then  several  absurdities  would  follow  as  a  neces-        

sary  consequence.  In  the  first  place,  every  single  carriage  of  the        |^^ 
light  railway  or  electric  tramway,  and  every  driver  and  conductor     Haelmey 
would  require  to  be  licensed  by  every  one  of  the  local  authorities    earriag^— 
throiigh  whose  district  the  railway  happened  to  pass.     In  the    rramcar— 
second  place,  each  one  of  these  local  authorities  would  have  to    l^sl^tric  ^ 
say  how  many  of  the  carriages  or  electric  tramcars  there  ought   tramway  in 
to  be  on  the  railway ;  and  in  the  next  place,  every  railway  com-  street— Town 
pany  in  the  kingdom  would  have  to  take  out  a  licence  for  overy  ^cJJ!!.fo*4Mii 
one  of  its  carriages  and  for  every  one  of  its  drivers  or  conductors    vict.  c.  89, 
from  every  single  local  authority  through  whose  district  the  rail-  w.  87, 38, 45 ; 
way  happened  to  pass.     It  could  never  have  been  the  intention  ^^^  ^  ^*** 
of  the  Legislature  that  such  absurd  consequences  should  follow  59  ^*60 VtVrf/ 
from  their  light  railway  legislation..     It  is  said  for  the  corpora-       e.  48. 
tion '  that^  owing  to  the  extension  of  the  definition  of  hackney 
carriage  to  '*  omnibus,'^  by  sect.  4  of  the  Town  Police  Clauses 
Act,  1889,  this  carriage  was  an  omnibus,  and  was  therefore  also 
a  hackn^  carriage.      These  tramcars  were  run,  not  under  the 
Tramways  Act  or  the  Town  Police  Clauses  Act,  but  under  the 
Spen  Valley  Light  Railway  Order,  1901,  which  in  law  had  the 
same  force  as  an  Act  of  Parliament  (sect.  10  of  the  Light  Bail- 
ways  Act,  1896) .  The  order  uses  the  term  *'  railways  "  for  these 
works.     In  sect.  2   (the  interpretation  clause)  the  expressions 
'^  the  railway  '^  and  ''  the  railways  "  mean  the  railways  and  works 
by  this  order  authorised.     By  sect.  3  the  Lands  Clauses  Acts  and 
certain   portions   of   the   Railways    Clauses   Consolidation  Act, 
1845,     and     of     the     regulation     of     Railways    Act,     1889, 
are  incorporated  in  the  same  way  as  in  the  case  of  railways.     By 
sect.  4,  under   the  heading  *'  Railways,  etc.,  authorised,^'  the 
company  are  authorised  to  make  and  maintain  ^'  the  railways 
hereinafter   described,^'  thus  showing  that   the  tramways  con- 
structed under  the  order  are  '^  railways,'*  and  not  tramways  in 
the  ordinary  sense.      So,  sect.  11  restricts  the  user  by  the  com- 
pany of  any  road  along  which  "  they  lay  the  railways,*'  and  in 
sect.  45  provision  is  made  as  to  the  carriages  the  company  may 
use  "  on  the  railway."     Sect.  49  provides  for  waiting-rooms  for 
passengers  on  the  route  of  the  railways ;  sect,  57  provides  that 
the  "  carriages  used  on  the  railways  "  may  be  moved  by  animal 
or  mechanical  power,  and  by  sect.  58  the  Board  of  Trade  may 
make  regulations  as  to  the  use  of  mechanical  power  on  the  rail- 
ways.     [He  also  referred  to  sects.  60  and  68  of  the  order,  the 
latter  containing  provisions  as  to  the  workmen's  trains.]     All 
these  provisions  are  suitable  for  railways,  but  are  wholly  unsuit- 
able for  tramways  or  hackney  carriages.      Coming  to  the  Light 


800  CKIMINAL  LAW  CASES. 

ToBxsHisi   Railways  Act,  1896,  sect.  1  establishes  the  Light  Railway  Com- 

(WooLLXN    mission,  and  sect,  11  deals  with  the  provisions  which  may  be 

EuK^uo     ™^6  by  ^^^  order.      Sect.  12  enacts  that  the  Clauses  Acts  are 

Tbamwati   not  to  apply  to  a  light  railway  under  the  Act,  except  in  so  far  as 

LixiTBD     they   may   be   applied  by   the   order  authorising  it.     That  is 

EuiB.       important  as   showing  that  but  for  that  exclusion  those  Acts 

would  per  ae  have  applied  to  light  railways ;  and   sub-sect.  2 

1904.        provides  that  the  general  enactments  relating  to  railways  shall 

Hacicney     ^PP'^  ^  *  light  railway  in  like  manner  as  they  apply  to  any 

carriage--    Other  railway.     Sect.  48  of  the  Tramways  Act,  1870,  gives  the 

Tramear^    local   authority   power   to  grant    licences    with  respect  to  all 

^^il«c«Hc*^  carriages  using  the  tramways  and  to  all  drivers  and  conductors 

iramwwy  in  haying  charge  of  such  carriages.     There  is  no  provision  similar 

$trut—Town  to  this  in  the  Light  Railways  Act,  and  in  fact  the  whole  of  the 

A^**^  i?5*n  '^gisl^^ion  points  to  the  fact  that  what  were  intended  to  be  con- 

Viet.  c.  89,    strncted  under  the  Act  were  railways  in  the  ordinary  sense  and 

M.  37, 38,  45;  not  tramways.     [He  was  stopped.] 

52  4-  53  Vict.  Macmorran,  K.C,  (C.  F.  Pritchard  with  him)  for  the  respon- 
^59  #60  Viet!  <^®^^- — ^®  justices  came  to  a  right  conclusion  upon  the  point 
c.  48.  Under  sect.  37  of  the  Town  Police  Clauses  Act,  1847,  power  was 
given  to  urban  district  authorities  to  license  hackney  carriages. 
Then  sect.  88  contains  the  definition  of  ^'hackney  carriage'^ 
within  the  meaning  of  the  Act.  Sect.  48  of  the  Tramways  Act, 
1870,  gives  to  local  authorities  the  like  power  of  granting  licences 
with  respect  to  carriages  using  the  tramways  as  they  are  entitled 
to  grant  with  respect  to  hackney  carriages.  Therefore,  in  1870, 
the  powers  of  the  local  authority  as  to  the  licensing  of  **  hackney 
carnages  "  were  extended  to  tramcars,  and  it  became  necessary 
for  a  tramways  company  to  obtain  licences  from  the  local 
authority  for  tbeir  tramway  carriages.  Then  the  Town  Police 
Clauses  Act,  1889,  in  sect.  4,  extends  the  definition  of  ''  hackney 
carriage '^  in  sect.  37  of  the  Act  of  1847  to  "  omnibus,^'  and  an 
^'  omnibus,^^  as  defined  in  sect.  3,  is  thereby  included  in  **  hackney 
carriage.^^  That  definition  of  '^  omnibus  "  in  sect.  3  of  the  Act 
of  1889  would  have  applied  to  and  have  included  tramcars,  bat 
as  that  matter  was  already  provided  for  by  sect.  48  of  the  T^m- 
ways  Act  of  1870,  it  was  unnecessary  to  include  it ;  and  conse- 
quently we  find,  in  the  definition  of  ^^  omnibus  **  in  sect.  3,  after 
describing  what  the  term  ^'  omnibus  '^  does  include,  the  state- 
ment :  "  but  shall  not  include — any  tram  car  or  tram  carriage 
duly  licensed  under  the  provisions  of  the  Tramways  Act,  1870. 
.  .  .'^  '*  Omnibus "  is  defined  as  including  "  every  omnibus 
•  .  .  and  other  carringe  plying  or  standing  for  hire  by  or 
used  to  carry  passengers  at  separate  fares.''  The  words  in  this 
definition,  "and  other  carriage  plying  or  standing  for  hire,'' 
would  bring  within  the  definition  of  '^  omnibus,''  and  therefore 
within  the  definition  of  "  hackney  carriage,"  in  the  Act  of  1847, 
every  carriage  which  plies  for  hire  and  which  carries  passengers 
at  separate  fares.  They  would  therefore  have  brought  in  tram- 
cars,    if  tramcars  had  not  been  specially  eiccluded  from  th^ 
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definition^  and  the  sole  reason  why  tramcars  were  ezclnded  was   Yokkshibb 
that  they  had  already,  by  sect.  48  of  the  Tramways  Act,  1870,    ^^^^. 
been  broaght  in  and  made  subject  to  the  provisions  relating  to    elxctbic 
the  licensing  of  hackney  carriages  in  sect.  37  of  the  Act  of  1847.   T&aiewatb 
These  light  railways  also  came  within  the  words  in  the  definition     I'Mitbd 
of  "  omnibus ''  "  and  other  carriage  standing  or  plying  for  hire,"       ellib. 

and  there  is  nothing  in  that  section  which  excludes  them,  as  in        

the  case  of  tramcars.     The  definition  of  "  hackney  carriage  "  in         ^^^* 
sect.  37  of  the  Act  of  1847  is  every  wheeled  carriage  standing  or      Haehne^ 
plying  for  hire.     These  cars  stand  and  ply  for  hire  in  the  streets,    earriag^— 
and  they  carry  passengers  at  separate  fares,  and  therefore  are    Tramcar^ 
'^hackney  carriages.'^     It  is  said  that  this  is  a  railway  company,     ll^^i^^^ 
and  that  if  a  licence  is  necessary  in  this  case  then  every  railway  tram  iray  in 
company  passing  through  a  district  would  require  to  be  licensed  ttreet—Totont 
by  the  local  authority ;  but  the  answer  to  that  is  that  these  light  ^^llf^ioTn 
railways  are  not  railways  at  all.      There  is  nothing  inconsistent    yid.  e.  ^, 
with    the    order  in    requiring    that   the  appellants   shall  have  m.  37, 88, 45 
a  licence  from  the  local  authority  similar  to  that  required  in  the  *^^  *^  J*^*- 
case  of  tramcars,  and  our  contention  is  that  they  must  have  a  59  i  ed  Viet! 
licence,  and  that  there  is  nothing  to  take  the  case  out  of  the        e.  48. 
provisions  of  the  Act  of   1889  as  there  is  with  regard  to  the 
tramcars.     [Kennedy,  J.  referred  to  sect.  60  of  the  order,  which 
gave  the  local  authority  power  to  make  by-laws  with  regard  to 
the  matters  there  specified.] 

Danckwerts,  K.C.,  was  not  called  upon  to  reply. 

Lord  Alvsbstone,  G.J. — The  point  raised  in  this  case  does 
the  greatest  credit  to  the  ingenuity  of  the  persons  who  have 
raised  it,  because  it  seems  to  me  that  anyone  who  has  had  any 
experience  of  parallel  lines  of  legislation  could  not  possibly 
have  come  to  the  conclusion  that  that  which  is  for  all  efiective 
purposes  a  railway  was  to  be  subject  to  the  provisions  of  the 
Town  Police  Clauses  Act  in  the  matter  of  the  licensing  of  its 
carriages.  The  licensing  sections  are  those  of  the  Town  Police 
Clauses  Act  of  1847,  and  it  is  sufficient  for  this  purpose  to  say 
that  by  sect.  37  of  that  Act  the  commissioners  may  from  time 
time  license  to  ply  for  hire  such  number  of  hackney  carriages  as 
they  shall  think  fit.  The  control  thereby  given  to  the  town 
commissioners  is,  as  counsel  for  the  respondent  has  most  fairly 
said,  not  only  in  the  matter  of  vehicles,  but  in  the  matter  of 
drivers,  and  in  the  matter  of  the  general  conduct  and  the  way 
in  which  the  carriages  are  to  be  conducted.  Then  came  the 
Town  Police  Glauses  Act  of  1889,  which  actually  enabled  the 
commissioners  to  say  what  badges  were  to  be  worn  by  drivers 
and  conductors,  what  numbers  were  to  be  put  on  omnibuses, 
the  number  of  persons  to  be  carried  by  such  omnibuses,  and  the 
fitness  of  the  horses,  and  so  on,  and  the  carrying  and  lighting 
of  proper  lamps  upon  the  vehicles.  Now,  I  suppose  it  was 
thought  by  some  ingenious  person  that  it  might  be  well  that 
tramways  should  not  come  in,  so  to  speak,  by  implication  into 
that  Act,  and  hence  tramcars  are  expressly  excluded  in  sect.  3 

VOL.   XX.  F  p   p 
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ToBESHiBi  from   the  term  "  omnibus/'  it  being  the  fact  that  they  were 

(WooLLiN    already  dealt  with  for  certain  purposes  with  regard  to  the  local 

Blbotbic    authority  under  sect.  48  of  the  Tramways  Act  of  1870,  an  Act 

TBAifWATs   which  is  now  more  than  thirty  years  old.     It  has  been  most 

LiKiTBD     ingeniously   suggested   that   because   there    has    been    special 

Ellis.       legislation  for  tramways  in  the  Act  of  1870  in  regard  to  these 

matters,  tramway  carriages  were  therefore  excluded  from  the 

1904.        operation  of  the  Town  Police  Clauses  Act  of  1889,  and  that 
Hadcn^v     ^        means  that  everything  else  of  this  character  that  is  not 
earnage—    excluded  by   virtue   of  the   Tramways  Act  comes  within  the 
Tramear—    definition  in  the  Act  of  1889  of  '*  omnibus,^'  and  therefore  of 
^^EU^'^^^  "  hackney  carriage."     I  think  that  is  a  most  ingenioas  sugges- 
tramway  in  tion.     Now,  what  is  the  right  and  proper  view  to  be  applied  to 
street-~T<yum  Buch  a  case  as  this  ?     For  a  great  many  years  there  was  legisla- 
^^*  fn!fr  rf  *^^^   with   regard   to   hackney   carriages,   culminating  in    the 
VicLe,  B9     Combined  sections  of  these  two  Acts  of  Parliament  of  1847  and 
If.  87. 88, 45;  1889,  and  I  daresay  there  may  be  some  other  Acts  which  give 
52  4"  53  Vict,  tiie  local  authority  powers  in  these  matters.     Then  there  was  a 
%9^ 60  Vict '  subject    matter    called    into    existence    rather    near    hackney 
e.  48.        carriages   and,   at  any   rate,   rather   near   omnibuses — namely, 
these  tramcars,  and  it  was  thought  desirable  that  they  should  be 
under  the  jurisdiction  of  the  local  authority  for  this  purpose, 
and  accordingly  there  is  an  express  enactment  in  sect.  48  of  the 
Tramways  Act  of  1870  with  regard  to  the  powers  of  the  local 
authority,  giving  the  local  authority  the  like  power  of  making 
rules  and  regulations  and  of  granting  licences  with  respect  to 
all  carriages  using  the  tramways,  as  tkey  were  entitled  to  make 
and   grant  with   respect   to   hackney  carriages.     A  few  years 
later  a  number  of  Acts  of  Parliament  were  passed,  and  there 
was  an  amount  of  legislation  with  regard  to  light  railways  and 
the  carrying  out  of  the  work  of  the  light  railway  legislation  and 
of  the  orders  made  thereunder,  and,  as  far  as  I  know,  every- 
thing was  done  to  make  the  light  railways  railways  in  the  sense 
of  being  subject  to  the  same  provisions  as  railways  were  made 
subject  to  by  previous  statutes  for  a  great  many  years  from  the 
time  of  the  Railways  Clauses  Consolidation  Act  of  1845,  and 
not  a  suggestion  was  made  that  railways  were  to  be  subject  in 
this  respect  to  the  local  authority.     Then  we  come  to  the  actual 
legislation  by  the  Light  Railways  Act  of  1896,  and  the  orders  of 
the  Light  Railway  Commissioners  made  thereunder.     There  is 
not  a  trace  in  the  Light  Railways  Act  of  1896  of  any  intention 
on  the  part  of  the  Legislature  to  subject  the  light  railways  or 
their  vehicles  to  the  local  authorities  in  this  respect ;  but,  on 
the  contrary,  as  Mr.  Danckwerts  has  properly  pointed  out,  there 
Are  a  number  of  sections,  at  any  rate,  indicating  that  what  is 
going  to  be  constructed  under  the  powers  of  that  Act  is  to  be 
subject  to  what  I  may  call  railway  legislation.    Then  there  came 
the   Order  in   Council   of  1901,  providing  that  the  Board  of 
Trade  should  have  jurisdiction  to  make  regulations  with  regard 
to  these  very  matters,  many  of  them  being  the  same  sort  of 
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things  as  to  which  the  local  aathoritj  have  jurisdiction  in  the   Yobkbhibi 
matter  of  hackney  carriages^  and  the  order  in  sect.  60  expressly    (Woollen 
reserves  with  regard  to  carriages  such  powers  to  make  by-laws    elbotbio 
as  it  was  thought  right  to  give  to  the  local  authorities  with   Trakwatb 
regard  to  the  speed  and  the  distances  at  which  carriages  should     Limitbd 
follow  one  another;   and  with  regard  to  the  stopping  on  the       ellis. 

route^  the  traffic  on  the  road,  advertisements  which  would  be        

unsightly   upon   the   carriages,   the  prevention    of    the    over-        ^^^• 
crowding  of  the  carriages,  and  the  hours  for  conducting  the     Hackney 
traffic  other  than  passenger  traffic.     These  are  matters  which    eamagB— 
are  in  pari  materia  to  a  very  large  extent  with  those  enumerated    Tramcar-— 
in  that  very  same  section — ^namely,  sect.  6  of  the  Town  Police  ^^'*?^i|^jj!i^^ 
Claases  Act  of  1889.     In  my  opinion  it  is  quite  impossible  to   tramway  in 
come  to  the  conclusion  that,  if  the  Legislature  had  really  meant  street^Tovm 
to  give  to  the  local  authority  with  regard  to  these  light  railways  ^^  lo'i^n 
the  other  powers  which  are  contained  in  sect.  6  of  the  Act  of   Vic^  c.  89, 
1889  with  regard  to  omnibuses,  they  would  Have  cut  down  in  m.  87, 88, 45 ; 
sect.  60  of  the  order,  as  my  brother  Kennedy  has  pointed  out,  ^^1"  ^^  ^*^- 
the  rights  of  the  local  authority  to  the  particular  matters  there  59  1  ^q  y^^' 
enumerated.      That    being    so,    some    ingenious    person    has        e.48. 
persuaded  the  majority  of  the  magistrates  who  decided  this  case 
that    this    circular     route     by     which     Mr.    Macmorran    has 
endeavoured  to  bring  the  carriages  of  this  light  railway  into 
sect.  8  of  the  Town  Police  Clauses  Act  of  1889,  and  to  make 
them   subject  to  that  Act,  was  a  route  on  which  they  could 
safely  travel ;  and,  therefore,  it  is  that  there  is  this  decision  of 
the  magistrates   which   is   now  under   our  consideration,  that 
every  carriage  on  a  light  railway,  thongh  it  is  to  run  under 
circumstances  to  a  large  extent  entirely  different  to  the  circum- 
stances  under   which   tramcars   were   contemplated  when   the 
Tramways  Act  was  passed,  must  be  licensed,  and  if  the  argu- 
ment of  counsel  for  the  respondent  is  to  prevail,  I  suppose  the 
driver  and  conductor  must  be  licensed  also.     The  absurdity  of 
that  result   would   be   too   great.      We   have  given  very  full 
consideration  to  the  matter,  and  our  attention  has  been  directed 
by  Mr.  Danckwerts  to  many  of  the  sections  of  the  order,  and  I 
daresay  there  are  more  to  which  our  attention  might  have  been 
called  if  we  had  not  stopped  him  in  his  argument,  but  all  point 
in  the   direction   that   a   light   railway   carriage   is  a  railway 
carriage,  that  it  is  not  a  hackney  carriage,  and  that  it  is  not  a 
tramway  carriage.     I  have  no  doubt  whatever  about  the  matter, 
and,  therefore,  this  appeal  must  succeed. 

Kbknbdt,  J. — I  agree. 

BiDLEY,  J. — I  agree. 

Appeal  allowed.     Oonviction  set  aside. 

Solicitor  for  the  appellants,  Sydney  Morse, 

Solicitors   for   the   respondent,    Sharpe,   Parker,  Pritchards, 
Barham,  and  Lawford,  for  Hiram  Ellis,  Town  Clerk,  Dewsbury. 
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CROWN  CASES  RESERVED. 

Saturday,  Jan.  28,  1905. 

(Before  Lord  Alysbstone^  C.J.,  Kennedy^  Ridley,  Channbll^ 

and  Phillimobe,  JJ.) 

Rex  v.  Smith,  (a) 

Practice — Evidence — False  pretences — Cowrse  of  conduct — Evidence 
of  subsequent  transaction — When  admissible. 

The  test  to  he  applied  in  considering  whether,  on  the  trial  of  an 
indictment  charging  obtaining  money,  goods,  or  credit  by  false 
pretences,  evidence  of  OAsts  of  the  defendant  subsequent  to  those 
which  are  the  subject  of  the  indictment  is  admissible  is  whether 
the  evidence  is  relevant.  A  connection  must  be  shown  to  exiH 
between  the  a>cts  which  are  the  subject  of  the  indictment  and  the 
acts  sought  to  be  proved.  The  fax^t  that  the  subsequent  acts 
show  thai  the  defendant  has  committed  an  offence  distinct  from 
that  which  is  charged  in  the  indictment  is  not  sufficient  to  maJce 
evidence  of  the  subsequent  acts  inadmissible  if  a  connection  it 
shown  to  exist  between  the  transactions. 

Reg.  v.  Holt  (8  L.  T.  Rep.  810;  8  CoxC.  0.  411)  considered  and 
explained. 

i^  ASE  stated  by  the  Recorder  of  Brighton. 

The  prisoner  was  indicted  for  obtaining  certain  office  fnmi- 
ture  from  one  Henry  Matthew  Cooper  on  the  false  pretence  that 
he  came  from  the  Mercantile  Syndicate  Limited^  of  Coventry 
Honse,  South-place^  Finsbury^  in  the  City  of  London,  and  that 
the  syndicate  was  abont  to  open  a  branch  office  in  Brighton,  and 
that  the  furniture  was  for  the  syndicate,  for  whom  he,  the 
prisoner,  was  the  local  agent.  The  indictment  contained  other 
counts  charging  the  prisoner  with  obtaining  credit  from  Coop^ 
by  the  same  false  pretences.  Evidence  was  given  that  on  the 
17th  day  of  October,  1904,  the  prisoner  had  made  the  statement 
to  Cooper  charged  as  the  false  pretence,  and  that  he  asked 
Cooper  to  supply  him  with  carpets  and  linoleum,  but  that  Cooper 
did  not  supply  these  articles,  and  had  recommended  the  prisoner 
to  go  to  one  Boutcher.  It  was  proved  that  the  prisoner's  state- 
ments were  false.  The  defence  was  that  the  prisoner  had  not 
said  that  he  was  the  agent  for  the  Mercantile  Syndicate,  bat  tliat 
he  was  himself  the  purchaser,  and  was  about  to  commence  busi- 
ness in   Brighton   as   '^The   Brighton  Tradesmen's  Mercantile 

(a)  Beported  by  A.  A  Bbthuki,  Esq.,  BMrrittw-ai-Iiaw. 
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Syndicate  "  or  "  The  Mercantile  Syndicate  of  Brighton."    The       Bmx 
prosecution  called  Arthur  Charles  Walker,  a  salesman  in  the      g  ^' 

employment  of  Boutcher,  who  proved  that  the  prisoner  had  on        * 

the  25th  day  of  October,  1904,  come  to  Boutcher's  shop,  and,       1905. 
after  giving  Cooper  as  a  reference,  purchased   certain  goods,        "TT 
stating  that  he  was  purchasing  them  on  behalf  of  the  Mercantile    svidtnce^ 
Syndicate  of  London.    Objection  was  taken  to  this  evidence  on  AdmiBsibiUty 
behalf  of  the  prisoner,  but  it  was  admitted  by  the  Recorder.      —FoIm 
The  jury  convicted  the  prisoner  and  the  Recorder  stated  the  case,    J^^mu^i 
the  question  for  the  consideration  of  the  Court  being  whether  the  tran$meU(m-^ 
evidence  of  Arthur  Charles  Walker  was  admissible.  Co^m  of 

E.  E.  Humphreys  for  the  prisoner. — Walker's  evidence  was  «<>'»<*•*«*• 
only  evidence  that  the  prisoner  had  committed  another  offence, 
and  was  therefore  not  admissible  as  showing  that  he  had  obtained 
the  goods  the  subject  of  the  charge  by  a  fcJse  pretence :  {Beg,  v. 
Holt,  3  L.  T.  Rep.  810;  8  Cox  C.  C.  411).  No  connection  was 
shown  to  exist  between  the  prisoner's  transaction  with  Cooper 
and  his  transaction  with  Bontcher  so  as  to  establish  a  course  of 
<lcmdnct.  To  make  the  evidence  admissible  the  prosecution  must 
inrove  that  the  prisoner  was  carrying  on  a  frandolent  business  in 
which  the  transaction  with  Cooper  was  an  incident :  {Beg.  v.  Bhodee, 
79  L.  T.  Rep.  360 ;  19  Cox  C.  C.  182 ;  (1899)  1  Q.  B.  77 ;  Beg.  v. 
Ollis,  83  L.  T.  Rep.  251 ;  19  Cox  C.  C.  554;  (1900)  2  Q.  B.  758 ; 
Bex  V.  Wyatt,  20  Cox  C.  C.  462;  (1904)  1  K.  B.  188). 

Baven  for  the  prosecution.-^The  decision  in  Beg,  v.  Holt  is  bad 
law.  The  evidencie  is  admissible  as  rebutting  the  prisoner's 
defence.     [He  was  stopped  by  the  Court.] 

Lord  ALVSBavroKX.-^ We  have  none  of  us  any  doubt  in  this  case. 
When  the  facts  are  stated  the  case  seems  stronger  than  any  of 
the  cases  Beg.  v.  Ollie,  Beg.  v.  Bhodee,  or  Bex.  v.  Wyatt.  It  is 
distinctly  within  the  rule  stated  by  Lord  Herschell  in  Makin  v. 
Atiomey-Qeneral  of  South  Wales  (79  L.  T.  Rep.  778;  (1894)  1  A. 
C,  at  p.  65).  The  defence  was  that  the  defendant  never  said 
that  the  goods  were  for  the  Mercantile  Syndicate  of  London,  but 
only  gave  the  Mercantile  Syndicate  as  a  reference.  The  prisoner 
could  not  obtain  all  the  goods  at  one  place,  and  he  therefore 
goes  to  Boutcher,  and  there  it  is  said  that  he  made  a  statement. 
The  rule  is  that  on  the  trial  of  an  indictment  charging  obtaining 
goods,  money,  or  credit  by  a  false  pretence,  evidence  is  admis- 
sible which  negatives  accident  or  mistake  on  the  part  of  the 
defendant.  With  regard  to  that  I  have  nothing  to  add  to  what 
I  said  in  Bex  v.  Wyaitj  in  which  case  I  followed  Lord  Russell, 
C.J.  in  Beg.  v.  Rhodes.  The  point  to  be  ascertained  is  whether 
the  business  the  prisoner  was  carrying  on  was  a  bogus  or  sham 
business.  Here  the  case  was  that  the  prisoner  expressly  stated 
that  he  was  buying  the  goods  for  the  Mercantile  Syndicate  of 
London.  With  reference  to  Beg.  v.  Holt  I  must  say  this.  If  it  is 
supposed  to  lay  down  simply  that  evidence  of  the  transaction 
sought  to  be  proved  is  inadmissible  simply  because  it  shows  a 
separate  offence,  then  the  decision  is  wrong.    All  that  that  case 
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Bxx        shows  is  that  the  man  committed  a  distinct  offence^  and  that 
^'  Holt^  C.J.  and  Erie,  J.  thought  that  evidence  of  that  offence  was 

'      inadmissible  on  his  trial  for  a  previous  offence.     Two  attempts  to 

1905.       make  use  of  the  same  pretence  are  not  sufficient  to  make  evidence 

"~        of  each  admissible  against  the  prisoner  on  his  trial  for  the  other. 

Evidanco       -^^^  ^®  ought  not  to  hold  that  Beg.  v.  Holt  is  an  authority  that 

AdmiieibtUty  evidence  of  transactions  subsequent  to  that  which  is  the  subject 

— JWm      of  the  indictment  which  is  being  tried,  and  in  which  the  same 

£ii^«m«nt    pretence  is  used^  is  inadmissible^  if  there  is  a  connection  shown  to 

trafuaetMn—  exist  between  all  the  transactions. 

Couritf  of        Kennedy,  J. — I  agree.     The  question  is  whether  the  evidence 

tonduct,     jg  relevant ;  its  admissibility  depends  upon  its  relevancy. 

BiDLET,  J. — I  also  agree.  I  do  not  think  that  what  I  said  in 
Beg,  V.  Wyatt  is  in  conflict  with  what  I  say  now.  The  question 
IB  whether  the  transactions  have  a  bearing  on  the  acts  charged. 
I  agree  that  in  this  case  they  have.  I  agree  with  the  principle, 
the  question  is  as  to  its  application.     If  the  matter  sought  to  be 

firoved  is  material  to  the  issue  before  the  Court  it  may  be  proved 
n  Beg,  v.  Ollia  the  question  was  whether  evidence  of  the  state  of 
the  prisoner's  banking  account  was  relevant.  In  that  case  I  was 
of  the  opinion  that  the  evidence  was  not  relevant.  It  is  clear 
that  the  application  of  that  principle  to  this  case  makes  the  evi- 
dence as  to  the  subsequent  transaction  admissible. 

Channell,  J. — I  agi*ee.  The  principle  which  ought  to  be 
applied  has  now  become  quite  clear.  The  whole  difficulty  is  in 
applying  the  principle  to  the  facts.  Now,  these  facts  are  veiy 
like  the  facts  in  the  other  cases^  and  therefore  the  decision  mast 
be  the  same.  You  must  first  find  the  principle^  and  then  apply 
it  to  tbe  facts  of  the  case  in  question.  Here  I  have  no  difficulty 
in  applying  the  principle,  and  I  therefore  think  that  the  conviction 
must  stand. 

Phillihobe^  J. — I  agree  that  the  conviction  must  be  supported. 

Cowoietion  affirmed. 

Solicitors  :  For  the  prisoner^  Marx  and  Thompson,  Brighton; 
for  the  prosecution^  Hobbs  and  Toung,  Brighton. 
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KING'S  BENCH  DIVISION. 

Thursday,  Feb,  2,  1905. 

(Before  Lord  Alvbestonb,  C.J.,  Kennedy  and  Ridlby,  L.JJ.) 

Mils  End  Guardians  (apps.)  v.  Sims  (resp.).  (a) 

Poor  law — Pauper — Disobedience  of  order  of  workhouse  officer — 
''  Misbehaviour"— Poor  Relief  Act,  1815  (55  Geo.  8,  c.  137), 
8.  5. 

Wilful  disobedience  of  the  lawful  order  of  an  officer  of  a  workhouse 
is  not  "misbehaviour"  within  sect.  5  of  the  Poor  Relief  Act, 
1815. 

CASE  stated  on  an  information  charging  the  respondent  for 
that  he,  being  a  person  maintained  in  a  public  workhonse^ 
had  been  guilty  of  misbehaviour. 

On  the  17th  day  of  November,  1892,  under  the  authority  of 
12  &  13  Vict.  c.  103,  8.  14,  as  amended  by  sect.  22  of  89  & 
40  Vict.  c.  61,  the  appellants,  with  the  sanction  of  the  Local 
Oovemment  Board,  entered  into  a  contract  with  the  Kensington 
Guardians  whereby  able-bodied  paupers  chargeable  to  the  appel- 
lants might  be  received  and  maintained  in  the  workhouse  belong- 
ing to  the  Kensington  Guardians. 

The  respondent  was  admitted  to  the  appellants'  workhouse  at 
Mile  End  on  the  81st  day  of  August,  and,  being  an  able-bodied 
pauper,  was  on  the  following  day  ordered  verbally  to  go  to  the 
Kensington  Guardians^  workhouse  at  Netting  HiU,  and  at  the 
Bame  time  an  order  for  admission  was  handed  to  him  to  take  with 
him. 

The  respondent  refused  to  go  to  the  Netting  Hill  Workhouse, 
saying  that  he  would  go  to  Blackheath,  and  when  in  the  street 
he  left  the  workhouse  official  who  was  to  have  accompanied  him 
to  Netting  Hill. 

He  did  not  go  to  the  Netting  Hill  Workhouse,  but  on  the  3rd 
day  of  September  was  admitted  to  the  Mile  End  Workhouse  and 
again  became  chargeable  to  the  appellants. 

He  was  then  given  into  custody  and  charged  before  the 
magistrate  under  the  Poor  Relief  Act,  1815,  s.  5,  which  is 
to  the  effect  that  if  in  any  case  any  person  maintained  in  a 
workhouse  shall  refuse  to  work  at  any  work  suited  to  his  age, 
strength,  or  capacity,  or  shall  be  guilty  of  drunkenness  or  other 
misbehaviour,  he  shall  be  liable  to  Ijard  labour  on  conviction. 

(a)  B«ported  by  W.  Dx  B.  Herbert,  Esq.,  Barriiter-at-Law. 
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MiLx  End       The  appellants  contended  that  the  wilful  disobedience  to  a 
GuASDiANi  la^^i  order  of  an  officer  of  their  workhouse  was  misbehavioar 
Sncs.       within  the  section. 

—  The  magistrate  held  that  the  misbehaviour  must  be  ejusdem 

^^'       generis  with  drunkenness^  and  that  disorderly,  violent,  or  offen- 

Pwwp^r—    ^^^®  conduct  was  meant,  and  he  was  fortified  in  his-  opinion  by 

MUhehaviour  the  fact  that  ref asal  to  work  was  made  a  specific  ofEence  which 

^JH»^>edi'   would  have  been  unnecessary  if  disobedience  of  an  order  was 

^tporJkfcouM  misbehaviour.      Further,  provision   was    made  in  case  of  dis- 

€ficer—Po&r  obedience  by  art.  127  of  the  General  Consolidated  Order  of  the 

Law  SMef    24th  day  of  Jaly,  1847,  for  any  pauper  who,  being  an  inmate  of  a 

^s'ow!^  workhouse,  shall  wilfully  disobey  any  lawful  order  of  any  officer 

«.  137, 8.  5.    of  the  workhoase  is  to  be  deemed  disorderly.     Under  art.  129 

the  master  may  punish  disorderly  paupers  by  restrictions  as  to 

diet. 

He  therefore  dismissed  the  information. 
B.  Ctmnimgham  Glen  and  Bethune  for  the  appellants. — ^Tha 
question:  here  is  whether  or  not  the  disobedience  of  an  order  of 
an  officer  of  the  workhoase  by  a  pauper  constitutes  '^  misbe- 
haviour^' within  sect.  5  of  the  Poor  Relief  Act,  1815.  That 
section  provides  that  if  any  person  maintained  in  any  work- 
house refuses  to  work  "  or  shall  be  guilty  of  drunkenness  or 
other  misbehavioar  ''  shall,  on  being  convicted,  be  sent  to  hard 
labour.  The  learned  magistrate  has  held  that  the  word  ^'  mis- 
behaviour *'  is  governed  by  the  word  drunkenness,  but  there  is 
no  reason  for  such  a  construction.  It  is  submitted  that  mitf- 
behaviour  is  constitated  by  a  refnsal  to  do  something  which  the 
pauper  is  lawfully  ordered  to  do  by  an  officer  of  the  guardians. 
Although  the  pauper  was  outside  the  walls  of  the  workhouse  at 
the  time  of  his  disobedience  to  the  order,  it  was  none  the  less 
dKsobedience  of  a  lawful  order  of  the  officer  of  the  guardians. 
All  that  the  General  Consolidated  Order,  1847,  does  is  to  enable 
masters  of  workhouses  to  deal  with  lighter  cases  in  a  lighter  way. 
The  master  could  not  have  proceeded  under  that  order,  for  the 
pauper  was  oatside  the  workhouse,  and  the  order  cannot  have 
been  intended  to  supplant  the  statute.  ^'  Misbehaviour  ''  does 
not  import  disorder  as  of  necessity.  It  inclades  all  breaches  of 
discipline  within  the  workhouse. 
The  respondent  did  not  appear. 

Lord  Alverstone,  C.J. — Our  opinion  is  that  the  magistrate  has 
taken  the  correct  view.  We  are  asked  to  apply  a  section  of 
workhouse  law  passed  when  things  were  diflferent  to  what  they 
now  are,  and  when  undoubtedly  there  was  no  question  of  taking 
a  man  from  one  workhouse  to  another  or  a  refusal  to  go  from 
one  to  the  other.  Sect.  5  of  the  Poor  Relief  Act,  1815,  also 
provides  that  a  person  maintained  in  a  workhouse  who  refuses  to 
work  can  be  taken  before  the  magistrate,  and  if  found  guilty  be 
sent  to  prison  with  hard  labour.  Now,  I  quite  think  there  are  a 
great  many  cases  of  misbehaviour — ^in  addition  to  drunkenness — 
which   would    undoubtedly   make  a   man   disorderly^   such  as 
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behaving  improperly  or  being  gnilty'of  improper  conduct  in  the  Mils  Ekd 
workhouse  which  might  be  dealt  with  under  this  section.  But  G^^^^'^'^s 
io  this  case  we  are  asked  to  extend  this  section  to  the  case  of  a        sivs. 

man  who  lawfully,  I  will  assume,  has  been  ordered  to  go  to  a        • 

certain  workhouse  and  refuses  to  go  there.     I  think  it  would  be        ^^* 
straining  the  section  to  include  this   disobedience  or  "  misbe-     Pauper— 
haviour ''  within  the  meaning  of  the  section  when  we  find  that  Misbehaviour 
there  is  more  modem  legislation  which  provides  that  disobedience   ~"^*!!*^*^ 
of  lawful  orders  may  be  dealt  with  in  a  different  way.     I  do  not  ^^^hhouu 
think  we  should  put  on  the  word  this  wide  construction  when  we  officer— Poor 


find  that  there  is  an  alternative  punishment  for  the  offence.    The  "fT^^ff i*^ 

decision  of  the  magistrate  is  right.  ^5' Geo.  3, 

Kbnnbdt  and  Ridlst  JJ.  concurred.  e.  137,  i.  5. 

Appeal  dismissed. 

Solicitor :  0.  V.  Whitgreave. 
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Thursday,  Feb,  2,  1905. 

(Before  Lord  Altsbstone,  C.J.,  Ksnnsdt  and  Ridlht,  JJ.) 

Welch  (app.)  v.  Cutlbb  (resp.).  (a) 

Bread — Sale  otherwise  than  by  weight — Loaf  weighed  with  others 
—Bread  Act,  1836  (6  4-7  Will.  4,  c.  37),  s.  4. 

A  purchaser  having  asked  for  a  loaf  of  bread  was  served  toith  a  loaf 
for  which  he  paid  3d.  It  purported  to  be  a  2lb.  loaf  but  on 
heiTig  weighed  was  ^oz.  short  of  2 lb.  The  seller  proved  that  all 
the  loaves  of  bread  were  weighed  three-quarters  of  an  hour  after 
they  were  baked,  three  loaves  at  a  time,  and  that  all  the  batches 
of  three  loaves  weighed  6lb. 

Held,  that  this  was  a  sale  otherwise  than  by  weight  within  sect.  4i 
of  the  Bread  Act,  1836. 

The  weighing  of  the  bread  must  be  sufficient  to  ascertain  the 
quantity  or  weight  of  bread  in  the  particular  loaf  that  is  handed 
to  the  purchaser. 

CASE  stated  on  an  information  preferred  by  the  appellant 
against  the  respondent  for  that  he,  being  a  baker,  did  cause 
to  be  sold  a  certain  loaf  of  bread  otherwise  than  by  weight,  to 

(a)  Beportad  by  W.  db  B.  Hibbbbt,  Esq ,  Barriiter-at-Lftw. 
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Welch      wit,  for  the  sum  of  8d.  for  the  loaf,  the  loaf  not  being  bread 
^-  usually  sold  as  French  or  fancy  bread  or  rolls,  contrary  to  the 

CUTLER.  -g^^^^  ^^^^    jggg 

1905.  At  the  hearing  of  the  information  it  was  proved   that  the 

"__      appellant   was  the  inspector  of  weights  and  measures  for  the 

Saie^othertvise  borough  of  Maidstone,  and  that  on  the  morning  of  the  24th  day 

than  hy      of  August,  1904,  he  sent  one  Charles  Clifton  to  buy  bread  at  the 

weight—     defendant's  shop.      Charles  Clifton  went  to  the  shop  and  asked 

weighed      ^^^  ^  ^^^^  ^^  bread.     He  was  served  with  a  long  tin  loaf,  for 

together—    which  he  paid  Sd.      He  went  outside  the  shop  and  handed  the 

6^7  Will.  4,  loaf  to  the  appellant.     Both  men  then  went  into  the  shop  and 

c.  37, 8. 4.     y^eighed  the  loaf,  which  purported  to  be  a  21b.  loaf.      The  loaf 

was  half  an  ounce  deficient  in  weight.     The  loaf  was  produced  in 

Court,  and  it  was  an  ordinary  loaf  that  had  been  baked  in  a  tin. 

On  behalf  of  the  respondent  it  was  proved  that  all  the  loaves  of 
bread  baked  on  the  morning  of  the  24th  day  of  August,  1 904, 
were  weighed  three-quarters  of  an  hour  after  they  were  baked — 
three  loaves  at  a  time — and  they  all  weighed  the  61b.  The  loaf 
in  question  had  been  weighed  with  two  other  loaves  precisely 
similar,  and  the  three  loaves  weighed  61b.  It  was  also  contended 
that  the  loaf  was  French  or  fancy  bread. 

The  justices  were  of  opinion  that  the  bread  was  not  French  or 
fancy  bread  or  rolls,  but  they  dismissed  the  information  on  the 
ground  that  the  bread  had  been  weighed  by  the  defendant  after 
it  was  baked  and  before  it  was  sold  to  the  purchaser,  although 
not  in  the  purchaser's  presence,  and  it  was  not  proved  that  the 
purchaser  asked  for  any  particular  weight. 

Moreover,  in  the  Bread  Act,  1886,  loaves  are  not  required  to 
be  of  any  particular  weight,  and  although  it  was  suggested  that 
loaves  always  weighed  lib.,  21b.,  or  81b.,  it  was  not  so  proved  to 
them,  and  it  appeared  to  them  that  there  was  nothing  unlawful 
in  the  defendant  selling  a  loaf  weighing  lib.  IS^oz.  for  Sd.,  pro- 
vided he  had  previously  weighed  the  bread,  as  he  had  in  this 
case,  and  provided  the  purchaser  did  not  ask  for  a  loaf  of  any 
particular  weight. 

Eohler  for  the  appellant. — ^This  is  an  appeal  against  the  refusal 
of  the  justices  to  convict  under  sect.  4  of  the  Bread  Act,  1836 
(6  &  7  Will.  4,  c,  87),  for  selling  bread  not  by  weight.  The 
justices  have  assumed  that  because  the  respondent  weighed  three 
loaves  which  together  weigh  61b.  each  loaf  weighed  21b.  Weigh- 
ing three  loaves  together  is  not  weighing  every  loaf.  In  London 
County  Council  v.  Reid  (81  L.  T.  Rep.  452 ;  (1900)  1  Q.  B.  288). 
which  is  a  case  under  the  London  Bread  Act,  which  enacted  that 
any  baker  or  seller  of  bread  who  sells,  or  causes  to  be  sold,  bread 
in  any  other  manner  than  by  weight  is  liable  to  a  penalty,  the 
respondent  was  asked  by  a  purchaser  for  a  2d.  loaf,  and  served 
him  with  a  loaf  for  which  he  paid  2d.  The  loaf  was  not  weighed 
in  the  shop  in  the  purchaser's  presence,  nor* was  any  statement 
made  to  him  as  to  its  weight,  nor  was  there  any  evidence  that  it 
had  ever  been  weighed.     When  subsequently  weighed,  the  loaf, 
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which  resembled  in  shape  and  appearance  a  21b.  loaf>  weighed      Welch 
3|oz.  short  of  21b.     It  was  held  that  it  was  immaterial  that  the     ^   ^' 

purchaser  had  not  asked  for  a  loaf  of  a  specific  weight,  and  that        

the  respondent  had  sold  bread  otherwise  than  by  weight  within        1905. 
the  meaning  of  the  section.      In  the  case  of  Cox  v.   Bleines  (86        — j 
L.  T.  Rep.  563;  (1902)  1  K.  B.  670),  which  was  a  prosecution  saU^ihi^e 
mider  the  same  Act^  the  servant  of  the  respondent  was  asked      than  by 
by  a  purchaser  for  a  half-quartern  loaf,  and  served  him  with  a     weight- 
lost  and  two  rolls  for  which  he  paid  2d.     The  loaf  and  rolls  were      -u^^d 
in  the  purchaser's  presence  placed  in  the  pan  of  a  pair  of  scales     together— 
in  the  opposite  scale  of  which  there  was  already  a  21b.  weight.  6  +  7  Win,  4, 
The  beam  of  the  scales  did  not  move,  and  the  weight  of  the  loaf    ^'  ^^'  '*  *• 
and  rolls  was  not  ascertained  at  the  time  of  sale  beyond  the  clear 
fact  that  they  weighed  less  than  21b.     On  being  taken  away  and 
weighed  the  bread  was  found  to  weigh  5oz.  short  of  2lb.     It  was 
held  here  that  a  sale  by  weight  meant  a  sale  by  the  true  weight 
of  the  bread  sold,  and  that  the  respondent  had  sold  bread  other- 
wise than  by  weight.     The  only  weighing  in  this  case  was  of  the 
batch  of  loaves  of  which  this  loaf  formed  one.     Therefore  the 
true  weight  of  this  loaf  which  was  sold  was  never  ascertained, 
and  the  loaf  was  sold  otherwise  than  by  weight. 

The  respondent  did  not  appear. 

Lord  AiiVBBSTONB,  O.J. — It  is  very  unfortunate  in  these  bread 
cases  that  we  do  not  get  the  assistance  which  we  always  get  by 
hearing  the  case  argued  on  both  sides.  I  do  not  want  it  to  be 
thought  that  I  decide  that  if  the  bread  has  actually  been  weighed 
either  in  a  batch  or  otherwise,  and  nothing  more  happens  except 
that  the  bread  is  handed  out,  of  necessity  there  must  be  a  con- 
viction. But  it  seems  to  me  that  where  a  loaf  of  bread  is  asked 
for  and  sold,  and  it  is  proved  in  fact  that  that  loaf  never  has 
been  weighed,  but  only  weighed  with  the  batch,  the  condition, 
which  was  thought  to  be  a  necessary  condition  in  London  County 
Council  V,  Reid  {sup.),  and  which  was  adopted  in  theothercase  of 
Cox  y.Bleines  (sup,),  applies — namely,  that  that  loaf  never  has  been 
weighed — so  that  the  man  who  sells  it  does  not  know  what 
weight  he  is  selling.  It  may  be,  of  course,  much  more  deficient 
than  this  particular  loaf  tamed  out  to  be.  I  think,  therefore,  in 
this  case  the  objection  taken  by  the  justices  to  the  summons  that 
the  bread  had  been  weighed  was  not  a  proper  dealing  with  the 
weighing  of  the  bread.  The  weighing  of  the  bread,  I  think,  must 
be  sufficient,  at  any  rate,  to  ascertain  the  quantity  or  weight  of 
bread  in  the  particular  loaf  that  is  handed  over  the  counter.  I 
think  that  is  the  effect  of  the  decisions,  and  therefore  this  appeal 
must  be  allowed. 

Kennedy,  J. — I  agree.  What  my  Lord  has  said  expresses  my 
view,  and  is  also  in  accordance  with  the  interpretation  put  upon 
these  statutes  by  the  decided  cases.  That  view  is  illustrated 
quite  plainly  by  the  decision  of  my  Lord  and  Darling  and 
Ohannell,  JJ.  in  Cox  v.  Bleines  [sup,).  Here  there  was  no  weigh- 
ing of  this  particular  loaf  as  a  subject  of  weight  by  itself.     To 
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Wblch      weigh  it  with  other  things  doeB  not  show  its  parfeicalar  weight  as 

^'         distinguished  from  those  other  thing^. 
^^'^'         BiDLBY^  J.— *I  agree  entirely. 

1905.  Appeal  €dhwed. 

— -  Solicitors :  Sharpe,  Parker ,  and  Oo.y  for  Monckton,  Town  Clerk, 

8clU  otherwue  Maidstone. 

than  by 

weight"^ 

Loav€» 

together — 

6  #  7  WiU,  4,  

0b  87,  8.  4. 


CROWN   CASES   RESERVED, 

Jan.  21  and  31,  1905. 

(Before  Lord  Alyebstom},  C.J.,  Ridley,  Darling,  ChahitiUi 

and  Phillimoes,  JJ.) 

Rsx  V.  Lawson.  (a) 

Practice — Evidence — False  staJteTnent — Director — Mana^ger — No 
necessity  for  formal  a/ppointment^-^Person  acting  as  manager 
— Practice  —  Restating  case  —  Larceny  Act,  1861  (24  ^  25 
Vict.  c.  96),  s.  84. 

A  person  who  de  facto  acts  as  manager  of  a  company  is  a 
''  man€iger ''  rvithin  the  meaning  of  sect.  84  of  the  Larceny  Act, 
1861.  Evidence  that  the  person  charged  as  a  ^*  manager" 
under  that  section  took  an  active  part  in  the  management  of  the 
company,  and  was  not  merely  directing  or  advising  a  policy  io 
be  carried  out  by  others,  is  sufficient  to  support  a  conviction  for 
making,  circulating,  and  publishing  a  false  statement  with 
intent  to  indtice  persons  to  become  shareholders  in  the  company, 
and  no  evidence  of  a  formal  appointment  is  necessary. 

THIS   case,  stated  for  the  opinion  of  the  Court  by  A.  T. 
Lawrence,  J.  was  as  follows : 

1.  Henry  John  Lawson  was  tried  before  me  on  the  22nd  day 
of  November,  1904,  and  following  days  at  the  Central  Criminal 
Court  on  an  indictment  charging  him,  under  sect.  84  of  the 
Larceny  Act,  1861,  with  unlawfully  making,  circulating,  and 
publishiog  written  statements  false  to  his  knowledge  with 
intent  to  induce  persons  to  become  shareholders  in  the  Electrio 
Tramways  Construction  and  Maintenance  Company  Limited. 

2.  The  said  company  was  a  limited  company  registered  under 
the  Companies  Acts,  1862  to  1900. 

(a)  Beported  by  A.  A.  Bbthukb,  Bsq*!  Banistar-at-Law. 
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3.  The  articles  of  associatioa  (which  were  put  in  evidence  and        Bbz 
may  be  referred  to  as  part  of  this  case)  contained  proyisions          ^• 
empowering  the  board  to  appoint  a  manager.  

4.  No  minute  of  the  board  appointing  a  manager  was  in  1905. 
evidence^  and  there  was  no  evidence  of  any  actual  appointment  — r 
of  the  prisoner  as  manager  by  the  directors  of  the  company.  EvidJ^i^ 

'5.  The  nominal  capital  of  the  company  was  250^0001.,  divided   Fdl§e  tuu- 
into  250,000  shares  of  11.  each.  tMnt^ 

The  issued  capital  consisted  of  55,000  shares  issued  as  fully  paid.   ^^JJIJ^^^ 

6.  The  whole  of  these  shares,  with  the  exception  of  about  Per$m  aetinff 
5000,  were  held  by  the  prisoner  or  his  nominees.  M-^Necesnty 

7.  The  prisoner  had  given  the  then  existing  directors  their  ^^'^'^^I^JJlL 
share  qualifications,  and  the  said  directors  had  executed  blank  —BeBtatement 
transfers  of  such  shares  and  lodged  the  same  with  the  prisoner,     of  case— 

8.  The   prisoner,   with  the   assent   and   concurrence  of   the  ^^oA^b^ 
directors,  dictated  the  policy  of  the  company,  and  managed  its    yi^t.  c.  96, 
affairs.    He  also  paid  the  expenses  of  publishing  the  incriminated       a.  84. 
matter. 

9.  The  indictment,  counts  8  to  16  inclusive,  charged  the 
prisoner  with  publishing  in  the  Financial  News,  the  Statist,  and 
a  report  or  circular  certain  false  statements. 

The  indictment  and  the  exhibits  containing  the  said  state- 
ments may  be  referred  to  as  part  of  this  case. 

10.  The  prisoner  submitted  that  he  was  not  a  ''manager^' 
within  the  meaning  of  sect.  84  of  24  &  25  Yict.  c.  96. 

11.  I  directed  the  jury  that  if  the  prisoner  was  the  person 
who  in  fact  managed  the  affairs  of  the  company  he  was  a 
manager  within  the  meaning  of  the  section. 

12.  The  jury  found  the  prisoner  guilty. 

13.  I  sentenced  him  to  twelve  months^  imprisonment  with 
hard  labour,  but  respited  the  execution  of  the  sentence  until 
after  the  decision  of  this  case. 

The  prisoner  was  admitted  to  bail. 

The  question  for  the  opinion  of  the  Court  is  whether  my 
direction  to  the  jury  was  right.  If  right,  the  conviction  is  to 
stand ;  if  wrong,  the  conviction  is  to  be  quashed. 

A.  T.  Lawbencs. 

December  21,  1904. 

Rvfu8  Isaacs,  K.C.,  Hora^ce  Avory,  K.C.,  and  Chalmers  for  the 
prisoner. — ^The  case  is  not  satisfactorily  stated.  The  point  is 
whether  the  prisoner  was  ever  formally  appointed  a  manager  of 
the  company.  That  question  is  not  properly  raised  by  the  case. 
Further,  the  statement  in  par.  7  is  incorrect.  There  were  three 
directors,  only  one  of  whom  received  his  qualification  from  the 
prisoner.  In  par.  8  the  statement  that  the  prisoner  paid  the 
cost  of  printing  the  incriminated  matter  is  also  incorrect ;  this 
expense  was  paid  by  the  company.  The  case  should  be  sent 
back  to  the  judge  to  be  restated.  [Lord  Alvebstone,  C.J. — If 
the  facts  are  not  properly  stated  in  a  case,  the  proper  course  is 
to  apply  to  the  judge.]     No  application  has  been  made  to  the 
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Bsz        judge^  but  the  Court  has  jurisdiction  to  remit  the  case.     [Lord 
_    *•  Alverstonb,  O.J. — We  should  not  send  a  case  back  merely  on  a 

'     statement  that  the  facts  are  incorrectly  stated.] 

1905.  Sir  B.  Ca/rson  (S.-G-.). — I  do  not   agree  that  the  facts  are 

~rr_    incorrectly  stated.     The  prisoner  gave  their  qualifying  shares 
JSviden^—   ^^  *^o  ^^^  ^^  *'^®  three  directors.     The  prisoner  made  the  pay- 
FaUe  state-   ments  referred  to  in  par.  8. 
^I"^^*^  The  Court  refused  the  application. 

cMrmwMf--        Bufus  Isaacs,  K.C. — Lawson^  the  prisoner,  was  not  a  manager 

Per$an  acting  within  the  meaning  of  sect.  84  of  the  Larceny  Act,   1861.    He 

os—NeeetHty  ^as  not  an  oflScor,  because  he  was  never  appointed.     He  was 

c^^rUmmt  ^^*  *  **  director,  manager,  or  public  oflScer^^  of  the  company. 

■^Restatement  His   name   did  not,  and  could  not,  appear  in  the  register  of 

of  ease—     directors  and  managers,  which  the  company  was  obliged  to  keep 

1861^2411*^2*5  ^^^^^  ^^^^'  ^  ^*  *^®  Companies  Act,  1862,  He  might  be  under 
Vict,  e.  96,  a*  civil  liability  for  publishing  a  false  statement,  but  it  does  not 
i.  84.  follow  that  he  is  criminally  liable.  In  GUbson  v.  Barton  (32  L.  T. 
Bep.  396 ;  L.  Bep.  10  Q.  B.  329)  Quain,  J.  did  not  agree  that  a 
person  who  was  not  duly  appointed  but  was  de  facto  manager 
could  be  even  civilly  liable  as  a  manager.  In  Coventry  y. 
Dickson  (42  L.  T.  Bep.  559 ;  14  Ch.  Div.  665)  the  question  was 
whether  unqualified  persons  who  acted  as  directors  were  liable 
as  directors  to  proceedings  under  sect.  165  of  the  Companies 
Act,  1862,  and  the  Court  of  Appeal  held  that  they  were  not. 
It  was  there  held  that  a  person  could  not  be  a  director  de  son 
tort  ;  if  that  is  so  in  a  civil  action,  it  is  so  d  fortiori  in  criminal 
proceedings.  Informality  in  the  appointment  is  not,  by  reason 
of  the  provisions  of  sect.  67  of  the  Companies  Act,  1862,  to 
invalidate  the  acts  of  an  officer,  but  that  implies  that  there  must 
have  been  an  appointment  of  some  kind.  Accountants  who  act 
as  auditors  of  a  company,  but  without  any  formal  appointment, 
are  not  "  creditors "  within  the  meaning  of  sect.  10  of  the 
Companies  (Winding-up)  Act,  1890:  {Be  Western  Counties  Steam 
Bakeries  and  Mining  Company,  76  L.  T.  Bep.  289 ;  (1897)  1  Ch. 
617).  And  where  a  person  who  had  not  been  duly  appointed  a 
director  of  a  company  was  charged  under  sect.  81  of  the  Larceny 
Act  for  embezzlement  as  a  director,  the  Becorder  of  London 
withdrew  the  case  from  the  jury  :  (C.  C.  C.  Papers,  May,  1900, 
vol.  132,  p.  489).  The  Electric  Tramways  Construction  and 
Maintenance  Company  Limited  was  incorporated  under  the 
Companies  Act,  1862 ;  and  a  person  can  only  be  a  director  if  he 
is  appointed  in  accordance  with  the  articles  of  association  which 
govern  the  company.  He  can  therefore  be  only  appointed  by 
resolution  of  the  directors,  and  there  was  no  evidence  of  a 
resolution  appointing  Lawson  to  any  office.  If  a  person  is  not 
daly  appointed  he  is  not  a  director,  and  if  not  a  director  cannot 
be  convicted  as  if  he  were  a  director :  {Beg.  v.  Portugal,  16 
Q.  B.  Div.  487). 

Sir  E.  Carson  (S.-G.),  H.  Sutton,  and  Muir,  for  the  Crown, 
were  not  called  upon. 
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Lord   Alverstonb^   C.J. — la   this   case  fche  first  application        K«x 
made  to  the  Court  was  that  the  case  should  be  sent  back  to  the     ^     ^' 

learned  judge  for  restatement,  and  it  was  stated  that  there         

should  be  some  slight  qualification  of  the  statement  in  par.   7.        1905. 
The  Court  has  ample  power  to  send  a  case  back  in  the  event  of     „  "7T_ 
its  finding  upon   the  argument   that   the   case   has   not   been    svideiiee— 
properly  stated  and  does  not  raise  the  point  in  issue^  and  if  the   FdU*  state- 
allefjfations  which  Mr.  Isaacs  sought  to  correct  could  be  said  to    ^*'*^*"~  > 
be  the  allegations  upon  which  this  direction  of  the  learned  judge    cowmwmu/— 
depended  we  should  have  had  to  consider  whether  or  not  there  Pn-aon  aeting 
might  be  a  ground  for  requiring  a  restatement.   But  the  matters  os—Nwsanty 
which  it  was  contended  on  behalf  of  the  prisoner  should  have  a®poi«]tm«ntl 
been   stated   were   merely    matters   of    history    and    narrative  -^BMtaterMnt 
leading  up  to  the  point  on  which  the  learned  judge  ruled.     It     <>/  cow- 
is  not   disputed   that   there   was   evidence   in   support  of  the  ^^i^^^^s 
direction  which  the  learned  judge  gave  to  the  jury  which  would     vict,  e.  96, 
justify   the  jury   in   coming  to  a  conclusion  of   fact   on   that        <•  84. 
direction  if  the  direction  is  right.     The  direction  was  in  these 
terms  :  "1  directed  the  jury  that  if  the  prisoner  was  the  person 
who  in   fact   managed  the  affairs  of  the  company  he  was  a 
manager   within   the   meaning   of  the   section.'^     Now^  if  Mr. 
Isaacs  was  justified  in  saying  that  we  were  to  read  that  direction 
-^a  direction^  I  wish  to  observe^  made  after  a  trial  which  had 
lasted  a  great  many  days,  and  a  direction  which  was  a  summary 
of  a  much  fuller  explanation  to  the  jury-^as  merely  a  direction 
that  a  person  who  merely  pulled  the  strings  was  a  manager^  I 
should   agree   that  the  case  did  not  come  within  the  section. 
It    seems    to    me    that    it    is    first    necessary    to    see    what 
the  learned  judge   meant.      He   had   referred   to    the   issuing 
of    certain     documents     which     are     before    us,    documents 
which  related  to  the  dividend   to   be   paid    by   the   company, 
documents    which    contained     conclusions    to     be    drawn    by 
the  persons  who  were  managing  the  company  and  upon  which  the 
company  was  to   act,  with  the   result   that  persons   might  be 
induced  to  become,  or  to  refuse  to  become,  shareholders  in  the 
company.     When  one  looks  at  the  statements  made  in  the  earlier 
part  of  the  case,  and  the  documents  which  form  part  of  the  case^ 
it  is  to  my  mind  abundantly  clear  that  the  learned  judge  when  he 
used  the  words  **  managed  the  affairs  of  the  company "  meant 
managed  the  affairs  of  the  company^  and  not  merely  directed  its 
policy.     I  think  that  that  is  the  only  fair  way  to  construe  this 
direction,  because  in  the  earlier  part  of  the  case  he  has  used 
language  which  shows  that  he  was  quite  alive  to  the  effect  of  the 
expression  ^^  dictating  the  policy,"  and  that  he  has  in  his  final 
direction^  as  he  has  summed  it  up,  described  the  conduct  of  the 
defendant  as  of  the  person  who  in  fact  managed  the  affairs  of  the 
company.     I  understand  that  as  a  direction  that  if  the  defendant 
was  in  fact  the  manager  of  the  company  he  came  within   the 
section.     Now,  is  that  right  or  wrong  ?     Mr.  Isaacs,  in  his  very 
able  argument,  contended  that  the  manager  must  be  a  constituted 
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Bbz        officer  of  the  company^  at  any  rate  in  form,  and  that  he  most  be 
-^  ^'  under  the  control  of  the  directors  so  as  to  be  a  servant,  thas 

'     limiting  the  operation  of  the  statute,  and  that  the  direction  of 

1905.       the  learned  judge  is  therefore  insufficient,  because  it  was  not 
~r        explained  to  the  jury  when  these  conditions  were  fulfilled.     We 
EvidBncs      hB,Ye  to  construe  the  direction  and  to  consider  whether  Mr.  Isaacs 
PoUb  BtaU'   is  right  in  his  construction  of  the  enactment.     The  section  was 
t»wn<—      enacted  in  the  year  1857.     It  is  contained  in  an  Act  the  title  of 
company^   which  is  '^  An  Act  to  make  better  provision  for  the  punishment 
PwBon  acting  of  frauds  Committed  by  trustees,  bankers,  and  other  persons 
oB^Neunity  intrusted  with  property,*'  and  the  preamble  is  in  the  same  words. 
J^J^^I^I^^  Sect.  8,  which  is  for  all  practical  purposes  identical  with  sect.  84 
^Rutaimmnt  of  the  Larceny  Act,  is  in  these  words :  '^  If  any  director,  manager, 
of  eoMc—     or  public  officer  of  any  body  corporate  or  public  company  ^lall 
I86i^24l'^26  ™*^®>  circulate,  Ac,  with  intent  to  deceive  or  defraud     .     .    . 
Viet.  e.  ^,    ^6  shall  be  guilty  of  a  misdemeanour .*'     Now,  I  think  that  the 
«.  84.        language  of  the  section  shows  that  the  words,  at  any  rate  the 
expression  ^^  manager,'*  cannot  be  used   in  a  technical  sense. 
"Body  corporate**  is  referred  to,  ''public  company  **  is  referred 
to, ''  director  **  is  possibly,  and  Lord  Blackburn  seems  to  have 
thought  that  it  was,  a  term  of  art,  and  ''  public  officer  of  any 
body  corporate  **  may  possibly  refer  to  the  public  officers  who 
used  to  act  on  behalf  of  corporate  bodies.     To  construe  in  a 
statute  of  t}iis  character  ''  public  officers  **  even,  as  confined  to 
those  public  officers  in  whose  names  only  the  company  could  sue 
or  be   sued,  seems  to   me  to  be  a  very  narrow  construction. 
Probably  the  expression  was  intended  to  have  a  wider  meaning. 
But  ought  the  word  ''  manager  **  to  have  the  limited  meaning 
which  Mr.  Isaacs  contends  for  ?     He  argues  that  an  appointed 
officer  of  the  company  is  an  officer  appointed — formally  appointed, 
or  at  all  events  appointed — ^whether  all  the  formalities  have  been 
complied  with  or  not,  not  a  person  who  in  fact  manages.    It  is 
not  immaterial  to  note  that  which  was  pointed  out  in  the  course 
of  the  argument,  that,  as  far  as  I  can  find  out,  and  as  far  as  my 
learned  brothers  have  been  able  to  find  out,  prior  to  1857  the 
only  technical  use  of  the  word  "  manager  **  was  in  connection 
with  the  official  manager  who  was  an  officer  of  the  Court  who 
could  act  when  companies  got  into  difficulties  in  connection  with 
winding-up  the  affairs  of  the  company.     That  cannot  have  been 
the  manager  referred  to  in  this  section.     Therefore,  we  have  not 
before  us  any  previous  legislation,  or  any  previous  state  of  things 
that  would  lead  us  to  think  that  the  word  ''  manager  **  is  used  in 
any  technical  or   limited  sense,  and,  looking  at   the  mischief 
intended  to  be  aimed  at  by  the  section,  it  would  seem  to  me  at 
any  rate  that  a  de  facto  manager  is  as  much  a  person  whose  con- 
duct might  be  the  subject  of  the  section  as  a  person  who  had  been 
merely  appointed  manager  upon  paper.     Therefore,  if  the  case 
stood  upon  the  section  alone,  and  there  was  no  authority,  I  should, 
speaking  for  myself,  have  a  strong  view  that  the  direction  of  the 
learned  judge  was  perfectly  right  that  under  the  section  a  person 
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who  has  in  fact  managed  the  affairs  of  the  company  is  a  manager        ^"^ 
within  the  meaning  of  that  section.     Bat  I  feel  it  right  to  say     lawbon. 

that^  though  I  have  listened  with  the  greatest  attention  to  Mr.        

Isaac's  argument,  I  cannot  see  that  he  has  displaced  the  weight       ^^^^« 
of  authority  which  has  dealt  with  the  matter.     He  has  criticised    Praeiics— 
quite  properly  from  his  standpoint  the  case  of  Oibson  v.  Barton.    Evidence-^ 
He  has  adopted  the  reasonings  in  the  course  of  his  argument,  of    ^^^  *^^^' 
the  dissentient  judg^,  Quain,  J.     He  has  said  that  the  distinction    jtf^fler  0/ 
is  to  be  drawn  because  the  particular  thing  purported  to  be  done    company^ 
by  the  person  whose  conduct  was  there  implicated  was  something  Perwn  acting 
which  would  be  done  by  a  manager,  or  a  representative,  or  an  ^T^^^l^i^ 
officer  of  the  company.     I  confess  I  think  that  the  language  of  w^^jttMnt 
Blackburn,  J.  and  the  language  of  Lush,  J.,  if  considered,  can — lUstateimnt 
not  be  put  upon  those  narrow  terms.     I  need  not  read  the  section  r^^^^Ti 
again  because  the  terms  are  for  this  purpose  identical,  but  here  isei— 24  ^25 
was  a  section  which  said  that  if  any  director  or  manager  of  the    Vict,  c,  96, 
company  was  not  to  do  an  act,  or  was  to  do  an  act,  in  a  certain        '*  ^^- 
way,  he  should  be  liable  to  a  penalty :  *'  And  every  director  and 
manager   of  the  company  who  shall   knowingly   and   wilfully 
authorise  or  permit  such  default/'     In  what  sense  are  the  words 
"director*'  and  "manager  "  used  in  that  section  (This  is  Black- 
bam,  J.)  :    "  When  the  section  says  '  director '  it  is  plain  enough 
a  director  is  a  director,  but  the  words  are  '  and  manager.'     We 
have  to  say  who  is  to  be  considered  a  manager.     A  manager 
would  be,  in  ordinary  talk,  a  person  who  has  the  management  of 
the  whole  affairs  of  the  company ;  not  an  agent  who  is  to  do  a 
particular  thing,  or  a  servant  who  is  to  obey  orders,  but  a  person 
who  is  entrusted  with  power  to  transmit  the  whole  of  the  affairs 
of  the  company."     It  seems  to  me  that  when  you  tarn  to  the 
language  of  Lush,  J.,  on  p.  341,  it  is  only  possible  to  reconcile  it 
with  the  same  view.     He  says  :  "  Then  is  he  a  manager  within 
sect.  27  ?  I  think  he  is,  and  that  *  manager '  in  that  section  must 
mean  manager  de  facto.     I  do  not  think  that  it  is  competent  for 
him  to  say,  '  True,  I  acted  as  manager  de  jure,  I  can  evade  the 
liability  imposed  as  between  the  public  and  the  company  by  sect. 
26.'  "     Now,  it  is  true  that  this  is  not  the  same  section,  and  if 
Mr.  Isaacs  had  been  able  to  point  out  either  from  the  language  of 
the  section  itself,  or  the  character  of   the  offence  which  was 
attempted  to  be  defined  and  touched,  reasons  why  a  narrower 
view  should  have  been  put  on  the  word  ^'  manager "  he  would 
have  gone  far  to  show  it  was  not  an  authority  upon  the  reasoning 
of  which  we  ought  to  act.      All  I  can  say  is  he  has  failed,  to  my 
mind,  to  show  any  ground  for  applying  a  different  principle.  The 
case  came  before  the  Court  of  Queen's  Bench  in  a  case  that  was 
not  cited  by  Mr.  Isaacs,  nor  was  it  at  all  necesiary  for  him  to 
cite  it.     I  only  mention  it  to  show  that  there  are  many  judges 
who  have  considered  this  point.     The  case  is  Edmonds  v.  Foster 
(88  L.  T.  Eep.  690;  45  L.  J.  M.  C.  41,  24  W.  B.  368),  and- 1 
think  it  is  right  to  say  that  two  learned  judges  there   do  not 
express  an  opinion  either  one  way  or  the  other,  but  they  certainly 
VOL.  xz«     .  a  a  0 
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Bbx         say  nothing  which  show.^  that  they  had  any  donbt  as  to  the 
^'         opinion  of  the  majority.     Lord  Coleridge  says :  '^  It  is  unneces- 

*     sary  to  discnss  the  opinions  of  th^  jadges  in   Gribson  v.  Barton, 

1905.        bnt»  so  far  as  it  goes,  the  decision  of  the  majority  is  very  strongly 
"TT  __    in  point  for  the  respondents.''     Archibald,  J.  does  not  refer  to  it. 
Evidence-^   Amphlett,  B.  says  :  "  If,  however,  the  ordinary  meeting  was  not 
False  $taU'  held  in  the  year  1875,  then,  npon  the  principles  laid  down  by  the 
*»*^*~      majority  of  the  jadges  in  Oihson  v.  Barton^  the  appellant  being  a 
ww^^—    director  is  liable  to  be  convicted.''     I  mention  that  not  as  adding 
Pwion  aetin9  mnch  weight  to  the  authority  of  Gibson  v.  Barton,  bat  as  showing 
a«-jr«cM««y  that  it  came  before  three  very  learned  jadges,  and  they  did  not 
avpoivAlt^t  ^^^^^  *°y  ^lo'^bt  npon  it.     Bat,  in  my  opinion,  Coventry  and 
--RsMtatement  Dixou^s  caso  (14  Ch.  Div.)  is  mnch  more  important.     There  Sir 
of  case—     George  Jessel,  as  Mr.  Isaacs  pointed  oat  when  he  was  dealing 
1861—24^^25  ^*^  *^®  matter,  had  certainly  gone  very  far  indeed  in  supporting 
Viet,  e.  96,    *he  principles  of  Oibson  v.  Barton.      He  had  referred  to  it,  and 
8. 84.       he  said,  at  p.  665  :  "  The  question,  therefore,  is  whether  a  person 
who  is  then  a  manager  de  son  tort-^dk  manager  in  his  own  wrong 
»-K)an   protect  himself  from  the   liability  cast  upon  a  manager 
ander  sect.  27  by  saying,  '  I  am  not  manager  dejure.^     I  think 
he  cannot."     Then  he  cites  other  passages  from  the  jndgment 
of  Blackbam,  J.  and  Lash,  J.,  and  says,  at  p.  666 :  ''  I  agree 
with  the  judgment  of  Blackbam,  J.,  and  Lush,  J.  agreed  with  it, 
but  my  late  lamented  friend  Quain,  J.  did  not  agree  with  it." 
That  case  then  went  to  the  Conrt  of  Appeal.     The  Ooart  over- 
ruled Sir  George  Jessel  apon  the  point  as  to  whether  or  not  the 
Act    complained   of  was   a  misfeasance  under   the  particnlar 
section  which  was  then  ander  consideration,  bat  James,  L.J. 
says :    '^  It  was  admitted  by  the  appellants  that  these  persons  as 
de  facto  directors  would  be  liable  for  any  act  of  commission  or 
any  omission  on  their  part  in  the  same  manner  and  to  the  same 
extent  as  if  they  had  been  dejwre  as  well  as  de  facto  directors." 
Baggallay,  L.J.  does    not  make  any  definite  reference  to  the 
matter,  bat  Lord  Bramwell  says :  ''  Is  it  possible  to  hold  that  a 
man  doing  nothing  wrong  in  itself,  except  that  he  acts  without 
being  qualified  to  do  so,  is  within  the  meaning  of  those  words  ? 
I  have  the  strongest  opinion  that  it  is  not.      If  he  has  done  any- 
thing wrong  as  a  de  fo/cto  director,  no  donbt  he  can  be  got  at 
ander  the  claase."    Then  it  is  said  by  Mr.  Isaacs,  and  I  think  that 
the  observation  is  perfectly  well  founded,  that  having  regard  to 
the  decision  in  the  case,  those  opinions  are  to  a  certain  extent 
obiter.     I  only  desire  to  say  that  I  certainly  think  that  Lord 
Bramwell  would  not  have  hesitated  to  express  his  opinion  if  he 
thoaght  Sir  George  Jessel  had  been  wrong  in  the  view  he  took 
as  to  the  position  of  a  man  who  was  de  facto  director  or  de  fade 
manager,   adopting,   as  did  Sir  George  Jessel,  the  opinion  of 
Blackburn,  J.      But  putting  it  at  the  lowest,  the  case  of  Oibson 
V.  Barton  has  been  before  seven  er  eight  jadges.    It  was  con* 
sidered    indirectly     in    the   case  of  Western    Counties   St^am 
Bakeries  Company  {ante),  by  Lindley,  Smith,  and  Bigby,  L.JJ.9 
and  I  cannot  agree  with  the  view  suggested  by  Mr.  Isaacs,  that 
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Rigby^  L.J.  did  not  agree  with  GHhson  v.  Barton.     T  think  that        Bix 
the  language  of  his  judgment  shows  that  he  did.      In  that  case  ^* 

three  more  of  the  Lords  Justices  considered  it.     It  is  not  too        ^' 

much  to  say,  therefore,  that  some  ten  judges  have  had  this  case        1905. 
before  them,  and,  as  far  as  I  can  see,  there  is  nothing  to  indicate        ~r 
that  they  thought  the  judgments  of  Blackburn  and  Lush,  JJ.    j^J^^l^^ 
wron^.  Therefore,  finding  as  I  do,  in  the  first  instance,  the  words  False  ttaU- 
of  the  section  pointing  to  a  person  who  is  called  manager,  and   «*'****" 
finding  no  technical  meaning  for  that  word  at  the  time  the  Act  ^^JJ^^l^. 
was  passed,  I  decline  to  accede  to  the  argument  that  it  can  only  Perton  acting 
have  been  intended  to  apply  to  persons  who  might  be  appointed  (u--Nees$tity 
managers  under  subsequent  legislation  or  under  a  subsequent  ^'^'^i^jJJJJJJ^ 
rule.     Then,  finding  that  the  ofience  aimed  at  and  contemplated  —RestaUmmt 
by  the  section  is  an  offence  the  consequence  of  which  might  be     <>/  eaM— 
just  as  serious  if  the  de  facto  manag^er  was  guilty  of  the  offence  as  i^J!!!oli.^2{ 
if  the  dejure  manager  was — in  fact,  in  some  senses,  more — ^and     yict.  €.96,* 
that  the  principle  has  been  applied  in   Oibson  v.  Barton  and       <.  84. 
approved  of,  or  at  least  not  dissented  from,  by  a  considerable 
number  of  judges,  I  have  myself  no  doubt  in  coming  to  the  con- 
clusion that  the  direction  of  Lawrence,  J.  was  right,  and  that  the 
conviction  must  stand. 

RiDLST,  J. — I  am  of  the  same  opinion,  and  I  do  not  see  any 
occasion  to  add  anything  to  the  remarks  which  have  fallen  from 
the  Lord  Chief  Justice. 

Dabliko,  J. — ^I  am  entirely  of  the  same  opinion.  I  only  desire 
to  say  this,  my  judgment  does  not  go  at  all  upon  the  ground,  nor 
do  I  think  does  the  judgment  of  the  Lord  Chief  Justice,  that  was 
often  pressed  upon  us  in  Mr.  Isaacs'  argument,  that  this  defen- 
dant was  manager  de  son  tort,  and,  therefore,  for  that  reason 
properly  convicted  upon  the  indictment.  To  me  that  argument 
might  in  certain  instances  be  a  very  technical  one,  possibly  at 
variance  with  the  real  facts  of  the  case.  If  you  said  simply  that 
a  person  who  is  not  a  manager  is  a  manager,  a  manager  de  son 
tortf  because  he  has  wrongly  affected  to  act  as  a  manager,  you 
might  decide  upon  a  very  technical  ground,  and,  as  I  have  said, 
possibly  in  conflict  with  the  real  facts  of  the  case.  But  here  the 
jury  found  upon  plenty  of  evidence  that  the  defendant  was  the 
person  who  in  fact  really  managed  the  affairs  of  the  company. 
That  is  a  great  deal  more  than  being  a  manager  de  son  tort,  in 
the  narrowest  sense  at  all  events.  He  was  a  person  who  was 
doing  things  which,  if  there  had  been  a  manager,  the  manager 
would  have  done.  He  was,  so  far  as  1  can  see,  the  only  person 
who  did  them,  and  to  hold  that  he  was  not  the  manager  would 
be  to  take  an  extraordinary  technical  view  in  his  favour,  whereas 
I  think  the  real  facts  should  be  looked  at,  and  that  the  jury 
having  found,  and  properly  found,  that  he  was  in  fact  the 
manager,  the  man  who  did  the  things  a  manager  would  have 
done,  who  did  the  things  which  only  a  manager  could  have  done, 
that  he  was  properly  indicted  as  manager  under  this  statute 
and  properly  convicted  under  it. 

Q  Q  a  2 
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Bsx  Chammell^   J. — I  also   agree  that  this  conviction  should  be 

.    ^-  affirmed.     I  want  just  to  say  that  I  personally  agree  with  a  con- 

'     siderable  portion  of  Mr.  Isaacs'  argument.     I  think  that  this  is 

1905.       one  of  a  group  of  sections  dealing  with  offences  which  can  only 
~""~        be  committed  by  persons  who  occupy  certain  positions ;  but  I 
JffriSoitc^       think  that  they  can  be  convicted  if  they  occupy  these  positions 
Falts  ttau-   quite  apart  from  whether  they  happen  to  have  been  either  duly 
mmit—      appointed  or  appointed  at  all  to  their  positions.    It  is  necessary 
cmin^uny^  Under  this  section  both  to  charge  in  the  indictment  that  the  man 
Vvnvn,  iuiing  was  manager^  and  to  prove  it  to  the  satisfaction  of  the  jury.    Of 
at—NBc^isUy  course^  it  is  also  necessary  that  there  should  be  a  proper  direc- 
cM^i^fMMn^  tion  to  the  jury  as  to  what  a  manager  within  the  meaning  of  the 
—B9$taUmeni  section  is,  and  the  only  question  that  seems  to  me  to  be  of  any 
of  cote—    doubt  in  this  case  is  whether  this  direction  was  quite  correct.   Oa 
1861^24  i>^25  ^^^  whole,  I  interpret  it  in  the  way  in  which  t  think  the  direo- 
Yiet  e,  96,    ^^^u  ought  to  have  been  given.     It  says^  a  person  who  in  &ct 
«.  84.        managed  the  affairs  of  the  company ;  it  does  not  say^  managed 
the  company.     If  that  meant^  or  was  understood  to  mean^  that  a 
person  behind  the  scenes^  who  controlled  the  whole  of  the  policy 
of  the  company^  because  the  directors  and  all  th^  officers  of  the 
company  were  his  puppets^  if  it  only  meant  that,  I  should  oot 
think  that  that  was  being  a  manager  of  the  company.      But  if  it 
meant,  as  I  think  it  did,  if  you  find  that  the  defendant  was  the 
person  who  did  the  acts  in  the  management  of  the  company  as 
managing  its  business,  ^'its  affairs''   is  what    is    said  in  the 
direction,  if  he  did  that,  then  it  does  not  signify  that  there  was 
no  appointment  of  him  as  manager.    It  seems  to  me  that  it  must 
have  meant  that  upon  a  fair  interpretation  of  ik,  and  that  there- 
fore it  is  correct. 

Phillihorx,    J. — I  agree,  and  I  have  nothing  that  I  can 
usefully  add  to  the  observations  of  my  Lord  and  my  brethren. 

Conviction  affirmed. 
Solicitors:  Solicitor  to  the  Treasury;  Cox  and  Lafone, 
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KING'S  BENCH  DIVISION. 

Tuesday,  April  4,  1905,. 

(Before  Lord  Alveestone,  C.J.,  Kennedy  and  Ridley,  JJ.) 

Firth  (app.)  v.  McPhail  (resp.).  (a) 

Piiblic  health — Unsound  meat — Carcase  deposited  for  purpose  of 
sale — No  exposure  for  sale — Offence — Person  to  whom  article 
"  belongs  or  did  belong  at  the  time  of  exposure  for  sale  ''— 
FubUc  Health  Ac4,  1875  (88  ^  39  Vict.  c.  55),  ss.  116,  117— 
Public  Health  Acts  Amendment  Act,  1890  (53  ^  54  Vict.  c. 
59),  s.  28. 

The  owner  of  unsound  meat  who  has  deposited  the  same  for  the 
purpose  of  sale  and  intended  for  the  food  of  man,  upon  premises 
other  than  his  own  where  it  is  seized  before  it  has  been  exposed 
for  sale,  does  not,  by  so  depositing  the  meat — there  being  no 
exposure  for  sale — become  liable  to  a  penalty  either  under  sect. 
117  of  the  Public  Health  Act,  1875^  taken  by  itself,  or  under  that 
section  as  amended  and  extended  by  sect.  28  of  the  Public 
Health  Acts  Amendment  Act,  1890. 

Barlow  v.  Terrett  (65  L.  T.  Rep.  148;  (1891)  2  Q.  B.  107) 
followed. 

CASE  stated  by  the  stipendiary  magistrate  for  KiDgston- 
upon-Hull,  sitting  in  a  Court  of  summary  jurisdiction. 
At  a  Court  of  summary  jurisdiction  an  information  was  laid 
before  the  magistrate  on  the  3rd  day  of  August,  1904,  in 
pursuance  of  a  resolution  passed  by  the  local  authority,  by 
James  McPhail  (the  respondent),  principal  meat  inspector  and 
inspector  of  nuisances  to  the  Hull  Corporation. 

The  information  was  as  follows  : 

Thftt  Ckorge  Firth,  of  Goole,  in  tha  oonnty  of  York,  was,  on  the  4tii  day  of  May, 
1904,  the  penon  to  whom  did  belong  the  carcase  of  a  cow  which  waa  on  the  4th  day 
of  May,  1904,  deposited  in  the  slanghterhoase  occupied  by  one  Charles  Brader,  in 
fi^er«]aae,  in  the  city  and  county  of  Eingston-iipon-Hnl],  for  the  pnrpose  of  sale 
^d  intended  for  tiie  food  of  man,  and  was  lawfully  seized  by  the  said  James 
HoPhail,  then  appearing  to  him  as  saoh  inspector  of  nnieanoes  to  be  diseased,  and 
the  same  carcase  at  the  time  of  snoh  seiznre  being  in  fact  diseased,  which  carcase 
^  afterwards,  on  the  6th  day  of  May,  1904,  in  dne  conrse  of  law  adjadged  by  the 
stipendiary  magistrate  to  be  diseased  and  condemned  by  him  accordingly  and 
ordered  by  him  to  be  destroyed,  contrary  to  the  form  of  the  statute  in  each  case 
made  and  proTided. 

The  information  was  heard  before  the  stipendiary  magistrate 

\ii)  Reported  by  W*  W.  Obb,  Iisq.,  BarriBter*at«Law. 
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FixTH       on  the  Ist  day  of  September^  1904^  when  the  following  facts 
J^  were  proved : — 

^ t^^'        The  cow,  then  being  the  property  of  Mr,  William  Bristow, 

1905.       near  Goole,  had  been  killed  and  dressed  when  at  the  point  of 

death  from  internal  inflammation  after  calving  on  the  night  of 

-"jD^^r/or  *1^®  1st  day  of  May,  1904,  or  the  early  morning  of  the  2nd  day 
saU^OwMf'  of  May. 

BhipatUme       The  appellant   (George   Firth),  knowing  the   circumstances 

IptMUHMith  connected  with  the  slaughter,  purchased  the  diseased  carcase 

AeU,  1875    from  William  Bristow  on  the  evening  of  the  latter  day,  having 

and  1890--    previously  on  the  same  day  arranged  with  Mr.  Charles  Brader^ 

88  4"  89  Vtct.  ^  meat  salesman  carrying  on  business  at  No.  90,  Sewer-lane, 

c.  55,  M.  lie,  XT   n    X  •        -i.  X     t.-      r  1 

117 ;  53  ^54  B.ull,  to  consign  it  to  mm  for  sale. 

Viet.  e.  59,        On  the  4th  day  of  May  the  appellant  deposited  the  carcase  at 

8, 28.        j^Q^  90^  Sewer-lane,  for  the  purpose  of  sale  and  intended  for  the 

food  of  man,  and  it  was  seized  at  that  place  by  the  respondent 

and  subsequently  condemned  by  the  magistrate  as  diseased  and 

unfit  for  human  food. 

On  the  part  of  the  appellant  it  was  contended  that  as  there 
had  been  no  exposure  for  sale,  but  only  a  deposit  in  a  place  for 
the  purpose  of  sale  upon  premises  other  than  those  of  the 
appellant,  and  as  the  carcase  had  not  been  found  in  the  posses- 
sion of  the  appellant  he  was  liable  to  no  penalty  under  sect.  117 
of  the  Public  Health  Act,  1875  {BarhUfr.  Terrett,  65  L.  T.  Rep. 
148;  (1891)  2  Q.  B.  107,  being  cited),  and,  further,  that  the 
Public  Health  Acts  Amendment  Act,  1890,  did  not  affect  the 
case. 

On  the  part  of  the  respondent  it  was  contended  that  the 
amending  section — sect.  28  of  the  Act  of  1890— did  create  new 
offences  as  was  apparent  from  the  use  of  the  word  ''sold," 
which  did  not  occur  m  the  original  sections,  and  that  the  section 
not  only  extended  the  list  of  articles,  but  applied  the  penalties 
of  sect.  117  to  persons  who  had  sold  unsound  meat,  or  had 
deposited  it  in  any  place  for  the  purpose  of  sale  or  of  prepara- 
tion for  sale. 

The  magistrate  was  of  opinion  that  the  contention  of  the 
respondent  was  right,  and  he  convicted  the  appellant  and 
committed  him  to  prison  for  two  months.  Apart  from  the 
amending  section  and  but  for  the  decision  in  Barlow  v.  TtrreU 
(vhi  8up.),  which  was  decided  under  the  Nuisances  Removal 
Act,  1868,  it  would  seem  arguable  that  on  the  reading  of 
sect.  117  the  word- ''  belongs ''  is  not  governed  by  "  at  the  time 
of  exposure  for  sale,'*  as  are  the  words  "did  belong." 
"  Belongs/*  being  in  the  present  tense,  might  be  said  to  mean 
"belongs  now  " — that  is,  at  the  date  of  the  order  for  destrao- 
tion.  This  point  did  not  appear  to  have  been  taken  in  JBar/otr 
V.  Terrett  {ubi  sup,),  and  was  not  mentioned  in  the  judgment. 

The  question  for  the  opinion  of  the  Court  wsa  whether  upon 
the  above  statement  of  facts  the  stipendiary  police  magistrate 
came  to  a  correct  determination  and  decision  in  point  of  law. 
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If  so,  the  conyiction  was  to  stand  ;  but  if  the  Court  shonld  be       Fi&th 
of  opinion  to  the  contrary^   then   the  conviotion  was  to  be    ^  J[; 
reversed.  '    

1905. 

The  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  provides        

(under  the  heading  ''  Unsound  Meat/'  sects.  116  to  119)  :  -T*Mtr>r* 

Seot.  116.  Any  medioal  oiBoer  of  health  or  inipeotor  of  nuiBMioeB  may  at  all  sale^  Owners 
reatooable  times  inepeot  and  examine  any  animal,  oaroaae,  meat,  poultry,  game,    ship  at  Hme 
flesh,  fitb,  fmit,  vegetables,  com,  bread,  flour,  or  milk,  exposed  for   Mle,   or  of  exposure  — 
depoeited  in  any  plaoe  for  the  purpose  of  sale,  or  of  preparation  for  sale,  and  PubUc  Health 
intended  for  the  food  of  man,  the  proof  that  the  same  was  not  exposed  or  deposit^     Aete,  1875 
for  any  snch  purpose,  or  was  not  intended  for  the  fcod  of  man,  resting  with  the    and  1890 — 
party  charged ;  and  if  any  suoh  animal,  caroase,  meat    .    .    .    appears  to  snoh  38  ^  39  Vict. 
medioal  oiBoer  or  inspector  to  be  diseased  or  unsound  or  unwholesome,  or  unflt  for  c.  55,  st.  116, 
the  food  of  man,  he  may  seize  and  carry  away  the  same  himself  or  by  an  assistant  117 ;  53  ^  54 
in  order  to  baye  the  same  dealt  with  by  a  jostioe.  Yict,  e,  59, 

Seot.  117.  If  it  appears  to  the  justice  that  any  animal,  carcase,  meat    ...    bo  <  28. 

seised  is  diseased  or  unsound  or  unwholssome  or  unfit  for  the  food  of  man,  he  shall 
condemn  the  same,  and  order  it  to  be  destroyed  or  so  disposed  of  aa  to  prevent  it 
from  bdng  exposed  for  sale  or  used  for  the  food  of  man ;  and  the  person  to  whom 
the  same  belongs,  or  did  belong  at  the  time  of  exposure  for  sale,  or  in  whote 
possession  or  on  whose  premises  the  same  was  found,  shall  be  liable  to  a  penalty 
not  exceeding  twenty  pounds  for  every  animal,  caroase,  or  fish,  or  piece  of  meat 
...  so  oondemned,  or,  at  the  discretion  of  the  justice,  without  the  infliction  of 
a  fine,  to  imprisonment  for  a  term  of  not  more  than  three  months. 

Part  8  of  the  Public  Health  Acts  Amendment  Act,  1890  (53 
&  54  Vict.  c.  59),  relating  to  "  Sanitary  and  other  provisions/' 
was  adopted  by  the  urban  sanitary  authority  in  May,  1891,  and 
in  Part  3  it  is  provided  : 

Sect.  28.  (1)  Sections  one  hundred  and  sixteen  to  one  hundred  aod  nineteen  of 
the  Public  Health  Act,  1875  (relating  to  unsound  meB,t),  shaU  extend  and  apply  to 
all  articles  intended  for  the  food  of  man,  so)d  or  exi>08cd  for  sale,  or  d«posited  in 
any  place  for  the  purpose  of  sale,  or  of  pn-paration  for  sale,  witbia  the  outriot  of 
aoy  local  authority.  (2)  A  justice  may  condemn  any  such  article,  and  order  it  to 
be  destroyed  or  disposed  of,  as  mentioned  in  section  one  hundred  and  fcventeen  of 
the  Publio  Heslth  Act,  1875,  if  satisfied  on  complaint  being  made  to  bim  tbati  such 
article  is  diseased,  unsound,  unwholeeomey  or  unfit  for  the  food  of  man,  although 
(he  same  has  not  been  seized  as  mentioned  in  section  one  hundred  abd  sixteen  of 
the  said  Act. 

Clarke  Hall  for  the  appellant. — The  conviction  of  the  appollaut 
was  wrong.  The  information  was  that  the  appellant,  being  the 
person  to  whom  this  carcase  belonged,  deposited  the  same  for 
sale,  so  that  the  offence  charged  was  the  depositing  for  sale. 
The  question  turns  on  sects.  Il6  and  117  of  the  Public  Health 
Act,  1875,  and  sect»  28  of  the  Public  Health  Acts  Amendment 
Act,  1890.  Dealing  first  with  sects.  116  and  117  of  the  Act  of 
1875,  it  is  clear  that  the  appellant  could  not  be  convicted  under 
those  sections.  The  section  imposing  the  penalty  is  sect.  117, 
and,  as  that  is  a  penal  section  under  which  a  person  may  be  liable 
to  imprisonment,  it  ought  to  be  construed  strictly,  and  a  person 
ought  not  to  be  convicted  under  it  unless  clearly  brought  within 
its  provisions.  Sect.  116  provides  for  the  examining  and  seizing 
of  aoy  carcase,  &c.,  if  '^  exposed  for  sale,  or  deposited  in  any 
place  for  the  purpose  of  sale  or  of  preparation  for  sale,  and 
intended  for  the  food  of  tuan.'^     So  that  under  that  section  the 
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ihBTH       carcase  may  be  seized  if  '^  deposited  for  sale/'  and  ander  sect. 
^  1 17  it  may,  if  condemned  by  the  magistrate,  be  destroyed-    Then, 

'    coming  to   sect.  117,  the  persons  are  clearly  designated  upon 

1905.        whom  the  penalty  is  to  be   imposed — ^namely,  ''  the  person  to 

•~*        whom  the  same  belongs,  or  did  belong  at  the  time  of  exposure 

—D9po9%r%r  ^^^  ^^>  ^^  ^^  whose  possession  or  on  whose  premises  the  same 

BaU-'Ovmer'  was  found.^'    The  two  latter  classes  do  not  apply  in  this  case,  as 

siwp  at  t\m§  the  appellant  was  not  the  person  '*  in  whose  possession ''  or  "  on 

nM^Tw^WL  whose  premises  '*  the  carcase  was  fonnd.     The  only  qnestion  is 

^cT«,T8?5    whether  the  appellant  comes  within  the  words  /^he  person  to 

and  1890--   whom  the  same  belongs,  or  did  belong  at  the  time  of  exposure 

e  56  M  116  ^^^  sale.'*     The  appellant  does  not  come  within  those  words,  as 

li? ;  58^  54  iii  the  present  case  there  was  no  exposure  for  sale,  and  exposure 

Tiei.  c.  59,    for  sale  is  a  necessary  ingp?edient  to  constitnte  the  offence  under 

''^'       that  section.     Sect.  116  includes  within  its  scope — ^that  is,  for 

purposes  of  seizure— a  carcase  ''deposited  for   the  purpose  of 

sale,^'  but  the  Legislature,  in  dealing  with  the  persons  liable  to 

the  penalties  in  sect.  117,  omits  altogether  the  person  who  has 

merely  ''  deposited  for  the  purpose  of  sale,''  thereby  clearly  show* 

ing  the  intention  that  the  person  who  merely  ''deposite  unsound 

meat  for  sale,''  although  he  is  liable  to  have  the  unsound  meat 

seized  and  destroyed,  is  not  liable  to  the  penalties  imposed  by 

sect.  117 ;  and  it  may  be,  as  pointed  out  by  Day,  J.  in  Barlow  ▼. 

Terrett  (65  L.  T.  Rep.  148 ;  (1891)  2  Q.  B.  107),  that  the  Legis- 

lature  thought  that  the  person  who  only  deposited  for  sale  was 

sufficiently  punished  by  the  loss  of  the  meat.     Barlow  v.  Terrett 

(ubi  sup.)  is  precisely  in  point   in  the  appellant's  favour.    No 

doubt  it  was  decided  on  a  different  Act— namely,  the  Nuisances 

Removal  Act,  1868  (26  &  27  Vict.  c.  117),  s.  2— but  the  words 

of  that  section  are  precisely  the  same  as  the  words  in  sects.  116 

and  117  of  the  Act  of  1875,  and  while  under  that  section — sect.  2 

of  the  Act  of  1863 — the  inspector  may  examine  and  seize  nnsouud 

meat ''  deposited  for  the  purpose  of  sale,"  as  in  sect.  116  of  the 

Act  of  1875,  when  it  comes  to  the  penalty  part  of  the  section,  the 

person  who  ''  deposits  "  is  omitted,  and  the  same  words  are  used 

as  in  sect.  117.     It  was  there  held  that  for  a  conviction  there 

must  be  either  a  sale  or  an  exposure  for  sale,  and  that  merely 

depositing  for  sale  was  not  enough.     Coming  to  sect.  28  of  the 

Act  of  1890,  the  word  '^  sold  " — "  sold  or  exposed  for  sale"— is 

new,  but  that  section  was  only  intended  to  extend  the  list  of 

articles  and  to  include  more  articles  of  food  within  this  legislation, 

but  it  does  not  create  any  new  offences,  and  was  not  intended  to 

increase  the  number  of  offences,  and  it  therefore  does  not  create 

the  offence  with  which  the  appellant  is  charged. 

DancktvertSj  K.C.  {Sington  with  him)  for  the  respondent.— The 
magistrate  took  the  right  view  of  these  sections,  and  the  convic- 
tion was  right.  In  sect.  117  the  words  ''to  whom  the  same 
belongs ''  must  mean  ''  belongs  "  at  the  time  of  the  seizure,  and 
that  person  was  the  appellant.  If  the  construction  put  upon 
the^e  sections  in  Barlow  v.  Terrett  {ubi  sup.)  be  adopted,  then  so 
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tneaning  can  be  given  to  the  words  '^  to  whom  the  same  belongs^''       Fibth 
and,  by  the  decision  of  Day,  J.  in  that  case,  no  effect  is  given  to         ^' 

the  word  ''belongs  '*  as  distinct  from  "  did  belong/*     The  words        

"  did  belong  at  the  time  of  exposure  for  sale  '*  were  put  in  to        1905. 
prevent  some  persons  from  escaping  the  penalty  who  otherwise        — 7 
would   escape.     The  nnsonnd  meat  must  be   seized  under  one  J!S^1^^ 
of  three  conditions — ^namely,  if  ''exposed  for  sale,''  or  "  deposited  $aie— Owner- 
for  the  purpose  of  sale,''  or  "  of  preparation  for  sale,"  and  then   *^  «*  '**»* 
when  we  come  to  sect.  117  the  penalty  is  imposed  upon  (amongst  pJ^JSJ^ff^ieJi 
others)  "  the   person  to   whom  the    same    belongs  "—that  is,    Aetsy  1875 
belongs  at  the  time  of  seizure  ;  and  there  is  no  ground  for  saying   ««<*  1890-- 
that  "  exposure  for  sale  "  is  necessary,  or  that  it  is  necessarily  the  ^^^  ^  ^J^*" 
last  step  before  proceedings  can  be  taken.     On  the  true  con-  117  /  53  ^  54 
struction  of  the  section  mens  tea  is  necessary,  and  that  was   .  Vict,  c,  59, 
present  in  this  case  ;  the  innocent  purchaser  is  excluded  from  its        '*  ^^' 
operation^  and  that  solves  every  difficulty.     The  cases  showing 
where  mens  rea  is  necessary  are   collected  and  considered  by 
Wright,  J.  in  Sherras  v.  De  Rutzen  (72  L.  T.  Rep.  839 ;  (1895) 
1  Q.  B.  918).     [Clarice  Hall  referred  to  Blaleer  v.  TilUtone  (70 
L.  T.  Hep.  31  ;  (1894)  1  Q.  B.  845)  as  showing  that  it  was  not 
necessary  that  the  defendant  should  have  personal  knowledge  of 
the  condition  of  the  meat.]     Exposure  for  sale  is  not  necessary 
for  a  conviction  under  sect.  117.     In  MallinsoiiY.  Carr  (63  L.  T. 
Bep.  459 ;  (1891)  1  Q.  B.  48)  it  was  held  that  a  person  who  had 
in  his  possession  unsound  meat  intended  for  the  food  of  man  was 
liable  to  be  convicted  under  sect.  117,  notwithstanding  that  he 
had  not  exposed  the  meat  for  sale  ;  and  that  case  was  not  dis- 
approved of  in  Wieland  v.  Butler-Hogan  (90  L.  T.  Rep.  588), 
where  it  was  distinguished.     Therefore,  even  on  the  construction 
of  sect.  117  itself,  this  conviction  was  right.     Coming  to  sect.  28 
of  the  Act  of  1890,  the  word  "  sold  "  is  introduced  for  the  first 
time,  thereby  giving  a  new  cause  of  seizure  and  creating  a  new 
offence,  and  the  section  extends  and  applies  both  sects.  116  and 
117  to  cases  where  the  articles  are  "  sold,  or  exposed  for  sale,  or 
deposited  in  any  place  for  the  purpose  of  sale,  or  of  preparation 
for  sale."     Under  the  former  section — sect.  116 — as  it  then  stood 
the  inspector  could  not  have  seized  where  the  meat  had  been 
already  sold  and  the  exposure  of  it  had  ceased,  and  it  was  to 
meet  that  difficulty  that  the  word  "  sold "  was  inserted,  so  that 
the  person  who  had  sold  the  unsound  meat  might  be  proceeded 
against,    although  the  exposure  had  ceased.     The  section  was 
intended  not  only  to  create  new  offences,  but  also  to  extend  the 
provisions  of  sect.  117  to  those  new  offences.     Therefore  the  per- 
son who  either  sells  it  or  deposits  it  for  purpose  of  sale  is  liable, 
and  sub*sect.  2  of  sect.  28  shows  that  the  responsibility  of  the 
owner  was  extended. 

Clarke  HaU  in  reply. — If  sect.  28  of  the  amending  Act  is  made 
to  apply  not  only  to  articles,  but  to  offences,  then  the  appellant 
^ould  come  under  it.  Sect.  117  was  applied  to  the  new  section 
to  enable  the  magistrate  to  condemn  unsound  meat  in  cases  where 
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Firth       lie  coold  not  have  done  so  before ;  but  it  does  not  follow  tbat 

J^'  because  sect.  117  was  put  in  to  enable  the  magistrate  to  condemn 

^  "^'^'    in  cases  where  the  meat  was  sold  therefore  the  section  has  created 

1905.        a  new  offence.     The  word  ''  sold  ^'  was  introduced  in  sect.  28  to 

— T        meet  the  case  of  Vinter  v.  Rind  (48  L.  T.  Bep.  359 ;  10  Q.  B. 

-^i^«i/^  Div.  68),  and  to  prevent  a  person  who  had  already  exposed  it  for 

Baie—Oumer-  sale  and  had  sold  it  from   escaping  punishment.     Then  with 

Mhipattime  regard  to  Barlow  v.  Terrett  (w6i  ««p.),  where  it  was  held  that 

PtSt^^TnUh  oxpofl^re  for  sale  was  necessary  under  sect.  2  of  the  Act  of  1863, 

AiU,  18;5    it  was  to  meet  that  decision  that  the  amendment  was  made  in 

otidi890--    sect.   47,    sub-sect.    2,    of    the    Public  Health  (London)  Act, 

c^t  M  m   1S^1>  ^7  introducing  the  words  "  deposit  for  the  purpose  of  saV 

117  ;'53  <f  54  s^nd  thereby  rendering  liable  to  the  penalty  the  person  who  had 

Vict.  e.  69,    "  deposited  for  the  purpose  of  sale,    which  would  have  applied 

'*  ^^*        against  the  appellant  if  this  case  had  been  in  the  metropolis. 

Outside  the  metropolis  the  decision  in  Barlow  v.  Terrett  {uH  8up^ 

still  applies.     Sect.  28  applies  to   ^'  all  articles  *'   and  that  only. 

Where  a  new  offence  is  to  be  created  it  ought  to  be  done  in  clear 

language. 

Lord  Alvebstone,  G.J. — My  mind  has  fluctuated  a  good  deal 
during  the  course  of  this  argument.  There  is  so  much  to  be 
said  on  broad  principles  in  favour  of  the  view  of  counsel  for  the 
respondent  that  if  I  could  see  fair  reasons  for  construing  the 
amending  words  of  sect.  28  of  the  Act  of  1 890  as  a  general  Act 
which  read  into  all  those  previous  sections  words  not  to  be 
found  there  before,  I  should  have  thought  -there  was  a  great  deal 
to  be  said  for,  and  great  force  in,  the  respondent's  argument 
that  this  conviction  is  right.  It  seems  to  me,  however,  that, 
looking  at  the  scope  of  the  amending  Act  and  the  previous 
legislation,  we  cannot  come  to  that  conclusion.  It  is  perfectly 
true  that  this  statute  is  a  statute  which  ought  to  be  construed 
liberally  in  the  sense  of  making  it  effective  in  order  to  prevent 
diseased  meat  and  diseased  food  of  various  kinds  from  being  sold 
to  persons  who  are  not  themselves  able  to  detect  whether  the 
meat  or  the  food  is  good  or  not.  But  it  must  be  remembered 
that  that  particular  evil  is  met,  as  far  as  it  can  be  met,  by  the 
power  to  seize  the  meat,  and  that  the  additional  punishment,  if 
I  may  use  the  expression,  of  inflicting  a  fine  on  the  persons  who 
have  done  it  or  who  are  parties  to  the  doing  of  it,  though  it  maj 
be  very  desirable  to  prevent  the  thing  from  occumng  again, 
does  not  afford  any  direct  protection  to  the  public  in  the  matter 
of  the  meat  that  is  so  seized.  That  being  so,  we  havo  to  remem- 
ber that  sect.  117  is  a  penal  section;  it  is. a  section  which  in  the 
part  of  it  that  we  are  now  considering  imposes  a  penalty  on 
certain  persons,  and  we  have  now  to  say  whether  that  section — 
sect.  117 — taken  by  itself  as  is  contended,  or  amended,  as  it 
must  be  taken  as  being  amended,  by  sect.  28  of  the  Act  of  1890, 
is  wide  enough  to  include  the  case  of  a  penalty  and  to  enable  a 
penalty  to  be  inflicted  upon  a  person  who  has  deposited  for  sale, 
but    whose    article     has    not    itself   been    exposed    for   sale. 
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Now^  taking  sect.  117  by  itself^  I  think  that,  whatever  may  be       Fibth 
said  as  to  Barlow  v.  Terrett  {vhi  «up.)^  there  is  nothing  to  enable    „  phail 


us  to  answer  the  reasoning   which  Day^  J.  then  adopted  nn- 
donbtedly.     He  regretted  that  he  was  obliged  in  that  case  to       1905. 
quash  the  conviction  and  let  the  appellant  off.     That  would  _    — 7 
point  to  his  strong  view  that  the  statute  could  not  be  construed  —j)gpositfor 
in  the  way  which  would  make  the  person  liable  to  the  penalty  $<de—(hon9r- 
under  the  circumstances.     Therefore,  if  anything,  it  shows  that  '^v  «*  time^ 
Day  and  Lawrauce,  JJ.  would,  if  they  possibly  could,  have  put  pj,^ Health 
upon  this  statute  the  construction  which  counsel  for  the  respon-    Actt,  is^b 
dent  now  contends  for.     Now,  sect.  116  provides  for  the  seizure    «"^  ^^^^7~ 
of  meat  "  exposed  for  sale,  or  deposited  in  any  place  for  the  pur-  -^  §1  ss,  lie 
pose  of  sale,  or  of  preparation  for  sale,  and  intended  for  the  food  117 ;'  53  4  54 
of  man.'*      Then   sect.  117,  directing  that   the  justice   might    ric^.c.  59, 
condemn  the  article  seized,  went  on  to  order  it  to  be  destroyed  so       '* 
as  to  prevent  it  from  being  *'  exposed  for  sale,  or  used  for  the  food 
of  man  " ;  and  then  it  went  on  to  say,  '^  and  the  person  to  whom 
the  same  belongs,  or  did  belong  at  the  time  of  exposure  for  sale, 
or  in  whose  possession  or  on  whose  premises  the  same  was  found, 
shall  be  liable  to  a  penalty,**  and  so  forth.     Now,  the  last  words 
in  this  sentence,  '^  in  whose  possession  or  on  whose  premises  the 
same  was  found,**  have  not  to  be  considered  in  this  case,  inasmuch 
as  the  meat  in  question  was  not  in  the  possession  of  the  appel- 
lant or  on  his  premises  when  it  was  found  and  seized  by  the 
respondent.     I  desire  to  say  that  I  see  no  reason  at  present  to 
doubt  the  decision  in  Blaker  v.  Tillstone  {uhi  aup.),  to  the  effect 
that,   upon   a  summons  under  sect.  117  against  a  person  for 
having  in  his  possession  and  deposited  upon  his  premises,  for  the 
purpose  of  preparation  for  sale  and  intended  for  the  food  of  man, 
meat  which  was  unsound,  it  is  not  necessary  to  show  that  the 
defendant  had  personal  knowledge  of  the  condition  of  the  meat. 
It  seems  to  me  that,  having  regard  to  the  particular  language 
used  in  the  section  and  the  object  of  the  Legislature,  there  is  no 
reason  why  the  person  who  has  actually  in  his  possession  that 
unsound  article  which  is  intended  for  the  food  of  man  should  not 
be  liable  for  the  penalty,  and  that  was  the  view  we  took  of  the 
matter  in  the  case  of  Wieland  v.  Butler-Hogan  {ubi  8up»),  where 
we  were  able  to  distinguish  the  case  on  the  ground  that  in  that 
case  there  was  no  evioence  at  all  of  the  meat  being  intended  for 
the  food  of  man  after  it  had  gone  bad.     Therefore  I  do  not  think 
that  the  argument  which  counsel  for  the  respondent  has  pressed 
upon  us,  that  mensrea,  or  guilty  knowledge,  is  necessary  for  the 
whole  of  the  section,  is  one  to  which  we  can  give  effect.     Going 
back  to  the  words  in  sect.  117,  ''and  the  person  to  whom  the 
same  belongs,  or  did  belong  at  the  time  of  exposure  for  sale/*  it 
seems  to  me,  as  Day,  J.  has  pointed  out  in  Barlow  v.  Terrett 
(ubi  sup,),  it  may  be  that  in  the  matter  of  penalty  the  Legislature 
thought  that  the  forfeiture  of  the  meat  was  a  sufficient  punish- 
ment unless  there  had  been  an  actual  exposure  for  sale,  and  I 
confess  I  am  unable  to  read  the  words  counsel  for  the  respondent 
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FntTH      has  referred  to^  *'  and  tbe  person  to  whom  the  same  belong/' 
j^  pi         as  meaning  "  belongs  at  the  time  of  seizure/^     Though  I  do  not 

'    deny  that  counsel  has  put  most  ingenious  cases  to  account  for 

1905.       the  following  words^  '^  or  did  belong  at  the  time  of  exposure  for 
_    — T      .  sale,''  the  more  natural  meaninc  of  that  section  seems  to  me  to 
—DepowitfoT  ^®  *^**  exposure  for  sale  is  a  condition  precedent  before  the 
«a20— Owner-  penalty  can  be  inflicted  upon  any  person  under  that  part  of  the 
tihip  at  t<m€  section.     Passing  to  sect.  28  of  the  Act  of  1890,  I  have  already 
Pu^^  FeoWfc  indicated  that  if  I  had  been  able  to  read  sub-sect.  1  of  sect.  28  as 
Jlcf«,1875     an  enumeration  of  different  classes  of  articles  that  might  be 
and  ib9o—    seized^  or  different  states  of  circumstances  under  which  articles 
c^65  ^^  lie*  "^^S'^*  ^®  seized  as  applicable  to  all  the  sections^  I  think,  as  I 
117;' 58  #94  bave  already  said,  it  would  be  a  difficult  argument  to  answer. 
Vict,  e,  59,    But,   as   has   been  pointed  out,  except  the  word    ''  sold,"  the 
«.  28.        words  "  deposited  in  any  place  for  the  purpose  of  sale  "  occurred 
in   sect.    116,  and,   inasmuch  as  sect.  28  of  the  Act  of    1890 
extended  all  the  sections — that  is,  sects.  116toll9of  the  Act  of 
1875 — to  all  articles  intended  for  the  food  of  man,  and  so  forth, 
I  think  it  is  too  strong  to  say  that  the  penal  section,  the  section 
imposing  the  penalty — ^namely,  sect.  117 — has  been  extended  in 
the  sense  of  doing  away  with  that  which  was,  if  I  am  right,  a 
specific  condition  precedent — namely,  exposure  for  sale — before 
a  penalty  could  be  inflicted.     I  think  the  broad  and  the  true 
view    of   sect.    28   is   that   which    counsel   for    the    appellant 
has    indicated — namely,   that   sect.   28    merely   extends    those 
sections   of  the  Act  of  1875  to  different  articles   not   before 
included.     It  is  true  that  the  word  '^  sold,"  introduced  in  sect. 
28,  does  afford  some  ground  for  the  contention  that  articles  in  a 
different  category  were  also  to  be  dealt  with  under  those  sections. 
But  that  does  not  seem  to  me  to  strengthen  the  argument  of 
counsel  for  the  respondent,  because,  if  he  is  right  in  regard  to 
the  extension  of  the  law  in  that  respect,  it  is  an  extension  which 
under  ordinary  circumstances  is  in  the  direction  of  something 
which  has  occurred  after  the  exposure  for  sale  ha«  taken  place. 
Speaking  for   myself,  I   do  not  think  we   can  altogether  dis- 
regard the  amendment  introduced  upon  this  matter  by  sect.  47, 
sub-sect.  2,  of  the  Public  Health   (London)  Act,  1891   (54  &  55 
Vict.  c.  76).     In  that  sub-section  the  previous  Act  applicable  on 
this  subject — namely,  the  Nuisances  Removal  Act,  1868  (26  &27 
Vict.  c.   117),   s.  2 — had  been  amended,  and  the   words  ''or 
deposit  for  the  purpose  of  sale  or  of  preparation  for  sale  "  were 
put  in,  which  make  it  clear  that  the  case  now  in  question  would 
be  an  offence  within  the  metropolis.     Counsel  for  the  respondent 
has  said  that  these  words  were  not  put  in  the  general  Act  of  1890, 
because    the   Legislature   thought  that  that  provision  already 
extended  to  other  parts  of  the  country,  and  that  it  was  an  offence 
previously  existing  in  other  parts  of  the  country.     I  cannot  take 
that  view,  having  regard  to  what  has  been  said  as  to  the  amend- 
ing of  tbe  Act  of  1890.     For  these  reasons  I  am  of  opinion  that 
the  view  taken  by  the  learned  magistrate  was  not  the  correct 
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view.      I  admit  the  case  is  one  of  great  difficulty,  but,  in  my      Firth 
opinion,  we  cannot  uphold  this  conviction.  McPhi.il 

Kennedy,   J< — I  am  entirely  of  the  same  opinion.      I  have        

nothing  to  add  except  that  I  should  like  to  say  that  it  is  a  very        1905. 
difficult  point,  and  the  statutes  have  left  the  matter  in  such  a  „        7      i 
condition  that  it  is  not  easy  to  form  any  definite  opinion  on  any-  -^Deposit  for 
thing  connected  with  this  legislation.  sale— Owner- 

Ridley,  J. — I  concur.  I  think  also  that  the  matter  is  one  »Wpa**»»»»«^ 
which  requires  a  minute  examination,  but  on  the  whole  I  am  pMic*HeaUh 
satisfied  that  the  opinion  of  the  Lord  Chief  Justice  is  right.  AcU,  1875 

Appeal  allowed  with  costs.     Conviction  quashed.       ^^  1890— 

Solicitors  for  the  appellant,  Woodlbouse  and  Davidson,  ior  J.  T,  ^  5I  „,^\6' 
Woodhotise,  Ashe,  and  Ferens,  Hull.  liTi'ss^-si 

Solicitor  for  the  respondent,  E.  Laverack,  Town  Clerk,  Hull.        ^♦<^*'  c-  ^9, 
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April  4  and  12,  1905. 

(Before  Lord  Alvbestone,  C.J.,  Kennedy  and  Ridley,  JJ.) 

Kensft  (app.)  V.  Dean  and  Chapter  of  St.  Paul's  (resps.).  (a) 

'Ecclesiastical  law — Brawling  in  church — "  Disturbing  "  clergy^ 
man  during  service — Ordination  by  bishop  to  priest's  orders — 
Reading  protest  against  candidate — Charge  of  ritualistic  prac- 
tices — "  Impediment ''  to  ordination — "  Notable  crime  '' — 
Ecclesiastical  Courts  Jurisdiction  Act,  1860  (23  ^  24  Vict.  e. 
82),  s.  2. 

The  assisting  at  or  taking  part  in  the  service  in  a  church  in 
which  breaches  of  prescribed  ritual  have  taken  place  does  not 
constitute  an  ^' impediment  or  ^'notable  crime '^  in  a  candidate 
for  priest's  orders  within  the  meaning  of  the  exhortation  in  the 
form  in  the  Prayer  Book  for  the  ordering  of  priests,  wherein 
the  bishop  exhorts  the  people  that,  if  any  of  them  know  any 
"  impediment  or  notable  cHme  "  in  any  of  the  candidates,  he  is 
to  come  forth  and  show  what  the  crime  or  impediment  is. 

CASE  stated  by  the  Court  of  Quarter  Sessions  of  the  City  of 
London  upon  an  appeal  to  them. 
The  appeal  to  the  City  Quarter  Sessions  was  an  appeal  by 

(a)  Beported  b^  W,  W,  Gab,  Esq.,  Barrivter-^t-Law, 
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Kbkbit     John  Alfred  Kensit  against  a  conviction  by  the  Lord  Mayor 

**  before  the  Court  of  summary  jurisdiction  sitting  at  the  Mansion 

Oha^bb  or  House  Justice  Boom  on  the  4th  day  of  March^  1904,  upon  an 

St.  Paul's,  information  laid  for  and  on  behalf  of  the  Dean  and  Chapter  of 

-~        the  Cathedral  Church  of  St.  Paul's,  charging  Mr.  Kensit  for 

that  he  did  on  Sunday,  the  28th  day  of  February,  at  the  ten 

Eccluiattieal  o'clock  serrice  at  St.  Paul's  Cathedral,  ''  unlawfully  disturb  a 

huo-SrawU  clergyman  in  holy  orders,   to  wit,  the  Bight  Bev.  the  Lord 

^Di$iw^!ance  -^^^hop  of  London,  then  celebrating  the  rite  of  ordination  in  a 

of  dergy--    certain  cathedral  church,  to  wit,  St.  Paul's  Cathedral/'  contrary 

OrdiiiuMcn  —  to  the  Statute,  &c.,  for  which  offence  he  was  ordered  to  pay  a 

^N^Me     ^^^  ^^  ^^'^  ^      ^^  default  of  distress  to  be  imprisoned  for  one 

crime  or       ^y» 

invpedinunt "     Against  this  conviction  Mr.  Kensit  appealed  to  the  quarter 

-*^**^J^  sessions  of  the  city  of  London  held  at  the  Guildhall  on  the  27th 

ss^  ^^%eu  ^^7  ^^  April,  1904.     The  proceeding^  were  taken  under  sect.  2 

e,  82,  $,  2.     of  23  &  24  Yict.  c.  32  (the  Ecclesiastical  Courts  Jurisdiction 

Act,  I860). 

The  evidence  disclosed  that  on  Sunday,  the  28th  day  of 
February,  1904,  the  Bishop  of  London  was  conducting  an 
ordination  service,  and  was  in  front  of  the  Communion  table. 

James  Brown,  dean's  verger,  deposed  as  follows : — 

I  Mw  Mr.  Kentit  walking  up  the  ohoir  aooompuued  by  W0rmil  others,  I  tldiik 
■ix.  I  heard  the  biahop  read  from  the  serrioe-book  the  words  beginning,  "  Bat  yet 
if  there  be  any  of  yoa  knowing  any  impediment  or  notable  crime  in  any  of  them  for 
which  he  ought  not  to  be  reoei?ed  into  this  holy  ministry,  let  him  come  forth  in  the 
name  of  God  and  show  what  the  crime  or  impediment  is."  Someone  asked  Mr. 
Kensit  to  come  nearer  the  bishop — I  think  he  was  Mr.  Lee,  the  chapter  clerk. 
They  did  so.  Mr.  Kensit  bad  a  paper  in  his  hand  which  he  commenced  to  read. 
The  bishop  said,  '*  Unless  the  impediment  comes  within  these  bounds  (reading  from 
a  paper)  I  shall  proseonte  yon  for  brawling."  [The  original  document  was  pro- 
dnoed  i^d  handed  to  the  Bench  and  initialled  by  the  chairman.  In  the  coarse  of 
the  argument  it  was  stated  by  couns(>l  to  be  an  opinion  famished  to  the  Bishop  of 
London  by  Mr.  Lewis  Dibdin,  K.O.  when  at  the  Bar  and  before  he  became  Dean  of 
Arches,  and  the  Bev.  M.  P.  Gibson  also  deposed  on  oath  to  the  same  elltot.]  Mr. 
Kensit  said :  "  Ton  have  not  heard  what  I  have  to  say."  He  then  read  frtmi  the 
printed  paper  now  shown  to  me.  I  think  the  bishop  said :  *'  One  person  named  is 
not  here,"  and  added,  **  I  shall  prosecute  yon  to-morrow  for  brawling."  Some  of 
his  party  also  protested,  and  they  then  all  returned  through  the  choir  down  the 
nave  and  out  of  the  west  door.  The  seryice  then  prooeeded  to  its  oondiiBion.  The 
proceedings  created  a  commotion* 

In  tlie  coarse  of  his  cross-examination  by  counsel  the  witness 
said : 

He  made  no  more  noise  than  that  necessarily  caused  by  persons  hastily  ooeung 
forward.  On  his  reaching  the  second  name  on  the  printed  paper  the  bishop  ssid : 
"  That  gentleman  is  not  coming  forward."  Mr.  Kensit  then  desisted  mading  about 
him,  saying,  *'  Thank  you,  my  Lord." 

In  the  course  of  his  re-examination  by  counsel  the  witness 
said : 

The  bishop  pointed  out  at  the  commencement  that  matters  of  ritual  did  not 
constitnte  an  "  impediment." 

Amongst  those  ordained  priests  by  the  bishop  was  included 
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the  Rev.  Baail  Saunders  Dyer.     The  protest  read  with  regard      Kshsit 

to  him  was  in  the  followinir  terms :  ^     ^' 

°  Dbut  and 

I  objeot  to  BmU  Sanndert  Dyer,  who  hM  been  aaaUtmg  at  St.  MfttthiM*,  Stoke  Ohaptib  of 

Newington,  and  hat  there  been  giaity  of  helping  forirard  the  effort  to  make  onr    St.  Paul's. 

beantifnl  Commnnion  Serrioe  resemble,  as  far  as  possible,  the  Bimaa  Mass.    On         . 

Sonday  last,  in  this  chnroh,  Boman  Tsstments  were  worn,  oandles  bnmed  when  not         1905. 

required  for  light,  distinot  aots  of  adoration  were  made  to  the  elements,  and  ont  of         

a  ooDsiderable  oongregation  only  fonr  persons  oommnnioated.    In  this  ohoroh  there  EccUaitutical 
are  separate  sides  assigned  for  men  and  women,  bnt  the  number  of  men  attendants   Um — BravoU 
if  so  small  that  half  the  space  allotted  to  them  is  filled  with  ladies.    Seren  lamps  ing  in  ehureh 
sre  eontinoally  burning  before  the  so-oalled  altar.    Then  is  a  distinot  Boman  — Digturbanf 
request  painted  on  ttie  walls  of  the  Lady  Chapel,  "  Of  your  oharitj  pray  for  tiie    of  dergy — 

souls  of ,'*    Then  follow  the  names  of  four  dead  persons.  OrdmaUon  — 

Protest-^ 

The  rubric  in  the  Book  of  Common  Prayer  following  the     "NotahU 
exhortation  in  the  service  set  out  for  the  ordering?  of  priests  is  .  ^'^^.^ 

^    £  u  or  xmpedinumt^ 

as  follows  :  ^RUualUUc 

And  if  any  great  orime  or  impediment  be  objected,  the  bishop  shall  snroease    praettctt'--- 
from  ordaining  that  person  until  snoh  time  as  the  party  aooused  shall  be  found  ^  #  24  Viet.' 
clear  of  that  crime.  ^*  S2»  '•  2* 

This  the  bishop  admittedly  did  not  do^  relying  on  the  legal 
opinion  furnished  to  him  that  the  above  practices  would  not, 
even  if  proved  against  Mr.  Dyer^  constitute  an  *'  impediment '' 
within  the  meaning  of  the  Prayer  Book. 

The  Court  of  Quarter  Sessions  considered  themselves  bound 
by  the  opinion  of  Sir  Lewis  Dibdin  as  to  the  meaning  of  the 
word  '^  impediment/'  and^  as  Mr.  Kensit  did  not  desist  when 
informed  by  his  Lordship  that  irregularities  in  matters  of  ritual 
would  not,  even  if  proved,  constitute  an  '*  impediment/'  they 
affirmed  the  conviction,  as  they  were  of  opinion  that  his 
subsequent  conduct  did  ^'  disturb  "  the  congregation  within  the 
meaning  of  23  &  24  Vict.  c.  32,  s.  2. 

If,  however,  the  Court  should  be  of  opinion  that  such  practices 
as  were  alleged  in  the  case  of  Mr.  Dyer  would,  if  proved, 
constitute  an  "  impediment,"  then  as  the  Bishop  of  London  did 
not  surcease  until  the  complaint  could  be  heard,  as  required  by 
the  notice,  Mr.  Kensit  was  guilty  of  no  illegal  act,  but  was 
acting  strictly  within  his  right  in  coming  (orAard  when  called 
upon  by  the  bishop  to  do  so  in  the  name  of  God. 

In  the  event  of  the  Court  holding  that  ofFences  against  ritual 
or  doctrine  do  constitute  an  "impediment,^'  the  conviction  was 
to  be  quashed ;  if  otherwise,  the  conviction  was  to  stand. 

Attached  to  the  case  was  a  copy  of  the  conviction,  grounds 
of  appeal,  of  the  recorder's  notes  taken  at  the  hearing,  the 
printed  protest  of  Mr.  Kensit,  and  the  opinion  relied  on  by  the 
Bishop  of  London. 

The  protest  of  Mr.  Kensit  was  headed  "  Ordination  Protest 
at  St.  PauFs  Cathedral  on  Sunday  morning,  the  28th  day  of 
February,  1904,''  and  began  : 

I.  John  Alfred  Kenait,  feel  it  to  be  inoambeat  upon  me  to  make  very  eerioas 
objeotioDB  to  four  out  of  the  eight  deaoona  who  are  candidates  thii  morning  fcr  the 
office  of  presbyter  or  priest  in  our  ProteK^ant  reformed  OHnrch.  T  call  the  impedi- 
menta  ssrionsi  a«  tha^  form  a  complete  b«tray»l  uf  the  di.  tinotiTe  principles  for 
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Kbnsit  whioh  our  martyn  died,  and  for  whioh  the  ChaToh  oC  FIngland  ezirti.    Fint,  I 

t^.  objeot  to  Basil  Sannden  Dyer  [than  followed  tiie  objeotiona  to  Mr.  Dyer  and  tiie 

DBA.N  A.NO  three  other  persona  named  in  the  protest,  all  the  objeotiona  being  on  the  groand  of 

Chaptvbof  alleged  ritnaliBtio  praotioes].     In  the  faoe  of  Uiese  faota  oonoeming  the  foor 

St.  Paul's,  oandidatea  I  have  named,  I  oall  upon  yon,  my  Lord  Bishop,  to  abstain  from 

ordaining  them  to  the  Ohnrch's  ministry,  and  thos  prove  yoorself  faithfnl  to  your 

1905.  own  oonaeoration  tow  that  yon  wonld  be  faithful  in  ordaining,  sending,  or  Uyiog 

hands  upon  others.    To  thos  do  yonr  duty  woold  give  assoranoe  to  the  laity  of  the 

EceU$ia$Ueal  diooese  that  yon  intend,  by  God's  help,  to  check  iL»  adTsnoe  of  sacerdotalism  and 
law — BrawU  illegal  ritual,  and  we  might  then  begin  afresh  to  trust  the  bishops. 

inj7  in  church 

—Disturbance     Attached  to  the  case  also  there  was  the  opinion  of  Mr.  Lewis 
^/'^*T?''"^Dibdin,  K.O.  (now  the  Dean  of  Arches),  whioh  was  as  follows: 

Protest —         I  think  it  is  dear  that  neither  membership  of  an  "  ultra  High  Chnroh  society, 

**2lotable      nor  the  candidate's  intention  te  be  ordained  on  the  title  of  an  inonmbent  i^ 

crime  or.     employs  extreme  (and  I  will  assume  illegal)  practices  in  public  worship,  oonstitntsi 

impediment"  a  "notable  crime''  or  an  *' impediment "  within  the  Ordinal.    It  is  obfions  that 

•^Aiiualtsitfl^  neither  is  a  "crime";  and  "impediment  is  a  technical  word  importing  tiiose 

praetiees —    disqualifloations    for  orders  whioh  are  either  absolute,    as  in  the  case  of   an 

28  ^  24  Viet,  nnbaptised  person,  or  only  to  be  removed  by  special  dispensation,  as  bastards. 

There  was  also,  during  the  course  of  the  argument,  pat  before 
the  Court  a  copy  of  the  Record  of  the  25th  day  of  March,  1904, 
containing  a  joint  opinion  of  Sir  John  Dobson  and  Sir  Herbert 
Jenner,  given  in  1843,  upon  similar  matters,  and  the  circum- 
stances  under  which  the  opinion  was  given^  which  had  been 
sent  to  that  paper  by  a  correspondent  after  the  trial  of  Mr. 
Kensit.     The  circumstances  were  as  follows  : 

In  1848,  at  the  church  of  St.  Stephen,  the  Bishop  of  New 
York  admitted  a  Mr.  Carey,  in  spite  of  protests  then  publicly 
made  on  the  ground  of  Romish  error,  to  the  order  of  priesthood. 
This  action  on  the  part  of  the  bishop  led  to  the  sending  to 
England  of  certain  questions  as  to  the  construction  of  the 
rubrics  in  the  Ordinal,  in  order  '^  to  obtain  the  best  legal  advice 
upon  them.*' 

The  case  was  taken  to  Doctors'  Commons  and  prepared  by 
proctors  and  indorsed  by  them  thus  :  ''  For  the  joint  opinion  of 
Her  Majesty's  Advocate  and  Dr.  Jenner." 

As  no  copy  of  the  American  Book  of  Common  Prayer  was  at 
hand,  the  opinion  was  based  upon  the  rubrics  and  Ordinal  of 
the  English  Prayer  Book. 

The  case  and  the  opinion  in  full,  omitting  only  the  quotations 
from  the  Ordinal,  were  as  follows  : 

Some  differenoe  of  opinion  prevails  aa  to  the  interpretation  of  the  words  in  the 
aboTC  address  by  the  bishop,  beginning  '*  Qood  people,  these  are  th^  whom  we 
propose/'  &c.,  '*  if  there  be  any  of  yon  who  knoweth  any  impediment  or  notable 
crime,"  &o. ;  and  also  as  to  the  parties  addressed  nnder  tiie  description  "people" 
or  "congregation,"  whether  it  inolndes  the  clergy  present  as  wdl  as  tlM  laiiy. 
Yonr  opinion  is  requested  on  the  following  points : 

let.  Does  that  caU  embrace  clergymen  aa  weU  as  laymen?  Looking  at  ths 
objeot  the  bishop  most  be  supposed  to  hsTc  in  view  in  making  the  call,  we  sre  of 
opinion  that  clergymen  aa  well  as  laymen  are  included. 

2nd.  May  an  impediment  of  a  purely  doctrinal  nature,  aa  Bomish  hsoresy,  Set 
example,  be  stated  ?  We  think  that  such  an  impediment,  if  it  exista,  may  and 
ought  to  be  stated. 

3rd.  In  case  the  impediment  has  been  stated  privately  to  the  bishop  already,  sad 
he  has  satisfied  himself  about  it,  and  oboosas  to  ozdun,  doss  tbwt  1»ke  awsy  the 
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right  of  »  public  stAtement  p    In  the  case  here  snppoaed  we  think  that  neither  the       £bnbit 
right  nor  the  dnty  of  a  pnblio  statement  is  taken  away.  v. 

4th.  When  snoh  an  impediment  ia  stated  under  such  ciroumstanoes,  supposing     Dsa.n  and 
the  ri^ht  to  make  the  statement,-  may  the  bishop  prooeed,  or  ia  he  bound  to  suspend  Chapter  of 
the  ordination  P     We  are  of  opinion  that  the  bishop  is  bound  by  the  rubrio  to    Sr.  Paul's. 

"suroeaae  from  ordering"  where  the  alleged  impediment  is  of  such  a  nature  as  to  

disqualify  the  person  against  whom  it  is  objected  (if  the  same  be  proved)  from         1905. 

obtaining  priest's  orders,  notwithstanding  any  previous  inquiries  on  the  subject.  

The  biahop  must,  howcTer,  be  allowed  to  exercise  his  discretion  as  to  the  effect  of  Ecelesiaatical 

the  alleged  impediment,  and,  unless  it  is  of  a  serious  nature,  we  see  nothing  to   law BrawU 

prerent  his  prooeediog  with  the  ordination.                                                                        ing  in  church 
John  Dobson,  Hebbbbt  Jennsb,  Doctors'  Commons,  December  14, 1848.      Diaturbttnce 

Sect.  2  of  the  Ecclesiastical  Courts  Jurisdiction  Act,  1860  Ordinationr- 
(23  &  24  Vict.  c.  32),  provides  as  follows  :  Protest— 

Any  person  who  shall  be  guilty  of  riotous,  violent,  or  indecent  behaviour,  in       crx^  ^or 
England  or  I|reland,  in  any  cathedral  church,  parish  or  district  church  or  chapel  of  '^    dime  i  " 

the  Church  of  England  and  Ireland,  or  in  any  chapel  of  any  religious  denomination,  ^ .^     ,-  .- 

or  in  England  in  any  place  of  religious  worship  duly  certified    .     .     .     whether    ,Q^a^*'  ^ 

during  the  celebration  of  DiTine  service  or  at  any  other  time,  or  in  any  churchyard  og  x^  2AV"t 
or  burial  ground,  or  who  shall  molest,  let,  disturb,  vex,  or  trouble,  or  by  any  other        %^o      ^  ' 
unlawful  means  disquiet  or  misuse  any  preacher  duly  authorised  to  preach  therein,      ^'  *    '  '* 
or  any  clergyman  in  holy  orders  ministering  or  celebrating  any  sacrament,  or  any 
Divine  service,  rite  or  office,  in  any  cathedral,  church,  or  chapel,  or  in  any  church- 
yard or  burial  ground,  shall  on  conviction  thereof  before  two  justices  of  the  peace 
be  liable  to  a  penalty  of  not  more  than  five  pounds  for  every  such  offence,  or  may, 
if  the  justices  before  whom  be  shall  be  convicted  think  fit,  instead  of  being  snb- 
jeeted  to  any  pecuniary  penalty,  be  committed  to  prison  for  any  time  not  exceeding 
two  months. 

By   sect.  4,   persons  so  convicted  may  appeal   to  the  next 
quarter  sessions. 

Horace  Avory^  K.C.  (jff.  0.  Biron  and  Benjamin  Whitehead 
with  him)  for  the  appellant. — The  Court  has  power  in  this  case  to 
draw  inferences  of  fact,  and  the  first  question  is  whether,  if  the 
appellant  was  wrong  in  his  view  that  there  was  an  impediment 
or  notable  crime,  he  nevertheless  had  been  guilty  of  brawling ; 
and,  secondly,  whether  these  allegations  against  a  person  about 
to  be  ordained  would  constitute  an  impediment  or  notable  crime. 
With  regard  to  the  first  point,  what  the  appellant  did  in  this 
case  did  not  amount  to  the  offence  of  brawling.  Merely  to  make 
a  mistake  in  ecclesiastical  law  would  not  amount  to  brawling. 
The  kind  of  brawling  referred  to  is  such  brawling  as  is  intended 
by  the  Act  5  &  6  Edw.  6,  c.  4,  which  prohibits  persons  from 
'*  quarrelling,  chiding,  or  brawling  "  in  church.  The  present 
case  is  not  a  case  of  brawling  of  that  kind,  but  rather  resembles 
the  case  of  a  person  objecting  to  the  banns  of  marriage.  Origin- 
ally the  mode  of  signifying  assent  in  answer  to  the  bishop^s 
exhortation  was  by  acclamation  of  the  people,  but  that  was 
changed  into  the  method  of  summoning  the  people  to  make 
objections,  if  they  had  any  (Gibson's  Codex,  vol.  1,  p.  149),  and 
the  summoning  of  the  people  to  make  objections  was  a  substitute 
for  the  acclamation.  One  of  the  allegations  against  Mr.  Djer 
was  that  he  had  assisted  at  a  service  where  there  were  distinct 
acts  of  adoration  of  the  elements.  That  was  an  allegation  of 
something  which  at  all  events  might  amount  to  a  '^  notable 
crime.''     That  this  adoration  of  the  elements  is  a  notable  crime 

VOL.    XX.  H    H    H 
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KsNsiT      is  proved,  first,  by  a  reference  to  arts.  25  and  28  of  the  Articles 

Bban  AN     ^^  Religion,  which  say  that  the  elements  oaght  not  to  be  wor- 

Cbaptxb  of  shipped,  and  to  1   Eliz.  c.  2,  s.  4,  which  makes  it  a  criminal 

St.  Paul's,  offence  in  terms,  and  the  person  so  offending  may  be  convicted 

1905        either  by  the  verdict  of  twelve  men  or  by  the  notorious  evidence 

!        of  the  fact.     That  makes  it  a  notable  crime.     Following  upon 

Mceleaiastieal  that,  the  Statute  13  Eliz.  c.  12,  s.  2,  deprived  of  ecclesiastical 
law--BrawU  promotion  persons  who  maintained  any  doctrine  contrary  to  the 
^DUturt!anee  articles.     [Lord  Alvbestonb,  C.J.  referred  to  Phillimore's  Eccle- 
0/  clergy^    siastical  Law,  vol.  1,  p.  94,  as  to  "  impediments.*']     By  sect.  5 
Or^nation--  of  13  Eliz.  c.  12,  a  Candidate  for  ordination  is  required  to  fulfil 
^'^oiahu     <^^^^^  conditions  before  he  can  be  ordained,  as,  for  instance,  he 
crime  or     must  prof  CSS  the  doctriue  expressed  in  the  articles,  and  he  can- 
impedimenV*  not  be  Ordained  "  unless  he  shall  first  subscribe    to  the  said 
~walt^^  articles."     The  candidate  must  be  able  to  subscribe — ^that  is, 
23  4'  24  Vict  honestly  subscribe — the  Thirty-nine  Articles,  and  if  it  can  be 
c  32, 8. 2.     shown  from  his  practices  that  he  cannot  honestly  subscribe  them, 
that  is  an  impediment.     By  the  Clerical  Subscription  Act,  1865 
(28  &  29  Yict.  c.  122),  he  is  required  to  make  a  declaration  of 
assent  to  the  Thirty-nine  Articles.     That  being  so,  must  it  not 
be  an  *'  impediment "  if  it  can  be  shown  that  the  candidate  can- 
not honestly  make  that  declaration  of  assent  ?     These  allegations 
would  undoubtedly  afford  good  cause  for  depriving  a  clergyman 
of  his  benefice :  {Heywood  v.  Bishop  of  Manchester,  50  L.  T.  Rep. 
236,  at  p.  240;  12  Q.  B.  Div.  404,  at  p.  414).     That  case  clearly 
shows  that  the  allegations  alleged  against  Mr.  Dyer  in  this  case 
would,  if   substantiated,   be    good    ground   for  a   sentence  of 
deprivation,  and  also  good  ground  for  a  bishop  in  refusing  to 
institute  to  a  benefice,  and  yet  it  is  said  that  they  are  not  good 
gronnd  for  refusing  to  ordain  the  candidate  against  whom  they 
may  be  proved.     All  the  appellant  did  was  to  read  once,  and 
once  only,  this  protest ;  he  was  entitled  under  the  rubric  to  read 
his  protest  once  for  all,  and,  even  assuming  that  he  was  wrong 
in  his  view,  can  it  be  said  that,  merely  because  he  persisted  in 
once  reading  this  protest,  he  was  guilty  of  an  offence  under  the 
section  ?     There  was  nothing  in  what  he  did  to  "  disturb  '*  the 
bishop  or  the  congregation  in  any  way.    According  to  the  opinion 
of  Sir  John  Dobson  and  Sir  Herbert  Jenner,  these  allegations,  if 
proved,  were  a  sufficient  "impediment*^  within  the  rubric. 

Danckwerts,  K.C.  (C  W.  Mathews  and  A^  jB.  Kempe  with  him) 
for  the  respondents. — Assuming  the  very  utmost  against  Mr. 
Dyer,  it  was  that  he  was  a  deacon  in  a  church  in  which  the 
incumbent  was  guilty  of  ritualistic  practices.  That  was  no 
disqualification  either  as  an  '^  impediment  *'  or  as  a  '^  notable 
crime.*'  Taking  the  form  of  ordering  priests  as  given  in  the 
Prayer  Book,  one  cannot  go  outside  that  to  find  impediments, 
and  when  the  form  uses  the  words  ^'  any  impediment  or  notable 
crime,"  it  is  explained  afterwards  by  the  words  in  the  rnbric, 
"  any  great  crime  or  impediment.*'  There  must  be  some  impedi- 
ments as  to  which  there  is  a  discretionary  power.     Then  who  is 
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to  jodge  ?    The  very  first  thing  is  that  the  bishop  has  to  exercise      Kbmsit 
his  discretion.     If  the  objection  be  an  absolate*bar^  then  he  ought    -^    ^* 
to  stop  the  ordering  of  that  person ;  but  if  it  is  only  a  discre-  chaftbb  ot 
tionarj  and  not  an  absolute    bar,  then  he   must  exercise   his  St.  Paul's. 
discretion.     Suppose  that  the  bishop  decides  that  the  objection        rrr^ 

is  not  bond  fide,  is  he  then  to  surcease  from  ordering  that  person  ?        ' 

Clearly  not^  and  when  in  this  case  the  bishop  went  on  with  the  EceUnttieal 
service  the  appellant  ought  to  have  desisted.    Instead  of  desist-  i<iVf--BrawU 
iog,  all  these  persons  walk  up  to  the  bishop^  and  that  clearly  was  Il^oiSJ^Janc* 
'^ disturbing '^  the    clergyman    and  was  brawling:   {Olinton  v.    of  clergy-- 
Hatchard,  1  Addams,  96).     The  '^notable  crimes*'  aimed  at  are  Ordination-^ 
such  great  crimes  as  homicide,  sodomy,  and  so  on,  and  clearly     7*]^^^ 
could  not  apply  in  such  a  case  as  the  present;  and  a  mere     crimsar 
objection  on  the  ground  of  ritaalistic  practices,  even  if  proved,  impediment'* 
does  not  constitute  an  *^  impediment  Mr.  Kensit  in  persisting  — ^^^*»« 
in  going  on  after  his  objection  was  overruled  committed  the  23  ^  24  Vict. 
offence  charged.     Heywood  v.  Bishop  of  Manchester  {uhi  sv/p,)  is    c  32,  s.  2. 
not  at  all  in  point,  as  the  man  had  been  ordained.     He  referred 
to  Lindwood,  p.  28. 

Avory,  K.C.  in  reply. 

CiiT,  adv.  vult. 

April  12. — ^The  judgment  of  the  Court  (Lord  Alverstone,  C.J., 
Kennedy  and  Ridley,  JJ.)  was  read  by 

Lord  Alvjcrstone,  C.J. — This  is  a  special  case  stated  by  the 
quarter  sessions  of  London,  affirming  a  conviction  by  the  Court 
of  summary  jurisdiction  sitting  at  the  Mansion  House,  upon  an 
information  brought  by  the  respondents,  the  Dean  and  Chapter 
of  St.  PauFs,  against  the  appellant,  John  Alfred  Kensit,  for  an 
ofience  under  sect.  2  of  23  &  24  Yict.  c.  82,  for  unlawfully  dis- 
turbing the  Right  Rev.  the  Lord  Bishop  of  London  whilst 
celebrating  the  service  of  the  rite  of  ordination  in  St.  PanPs 
Cathedral,  on  the  28th  day  of  February,  1904.  In  the  paper 
which  was  put  in  evidence  in  the  proceedings,  and  produced 
before  us^  the  appellant  stated  that  he  felt  it  incumbent  upon 
him  to  make  very  serious  objections  to  four  out  of  the  eight 
deacons  who  were. candidates  on  the  occasion  in  question  for  the 
office  of  priest.  The  paper  as  regards  Basil  Saunders  Dyer — the 
only  one  of  the  four  mentioned  in  the  paper  who  was  in  fact 
about  to  be  ordained  priest — was  as  follows  :  '^  I  call  the  impedi- 
ments serious,  as  they  form  a  complete  betrayal  of  the  distiuctive 
principles  for  which  our  martyrs  aied,  and  for  which  the  Church 
of  England  exists.  First,  I  object  to  Basil  Saunders  Dyer,  who 
has  been  assisting  at  St.  Matthias^  Stoke  Newington,  and  has 
there  been  guilty  of  helping  forward  the  effort  to  make  our 
beautiful  Communion  service  resemble,  as  far  as  possible,  the 
Roman  mass.  On  Sunday  last  in  this  church  Roman  vestments 
were  worn,  candles  burned  when  not  required  for  light,  distinct 
acts  of  adoration  were  made  to  the  elements,  and  out  of  a  con- 
siderable congregation  only  four  persons  communicated.  In  this 
church  there  are  separate  sides  assigned  for  men  and  women, 
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Kbnsit      but  the  number  of  men  attendants  is  so  small  that  half  the  space 

Dban  1.       allotted  to  them  is  filled  with  ladies.     Seven  lamps  are  continu- 

Chaptsb  of  ^^ly  burning   before  the    so-called   altar.     There  is  a   distinct 

St.  Paul's.   Roman  request  painted  on  the  walls  of  the  Lady  Chapel, '  Of 

^^        your  charity  pray  for  the  souls  of /  then  follow  the  names 

*       of  four  dead  persons.'*     The  objections  to  three  of  the  gentlemen 

ScciesioMtical  named  were  read  by  Mr.  Kensit,  but  as  regards  one,  the  second 
law—BrawU  name  Qn  the  paper,  on  the  name  being  mentioned,  the  lord  bishop 
— Di»iur6onc«  8^^^,  ^'  That  gentleman  is  not  coming  forward  "  ;  thereupon  Mr. 
of  clergy^   Kensit  desisted  from  reading  that  part  of  the  paper.     The  Goart 
Ordination—  ^f  Quarter  Sessions  held  that  the  matters  admitted  to  have  been 
"^NoUMe     8*116)2:6^  ^7  Mr.  Keusit  were  not  '*  impediments  or  notable  crimes" 
ervme  or      within  the  meaning  of  the  rabric.     The  question  raised  for  our 
impediment  **  decision  was  stated  in  the  following  terms  :   [His  Lordship  read 
7r««^i-^  the  terms.]     In  giving  our  decision  upon  this  case  we  think  it 
23  ^  24  Vict,  right  to  decide  only  the  point  upon  which  our  opinion  is  asked 
e.  82,  8. 2,     by  the  Court  of  Quarter  Sessions,  but  we  desire  to  add  that  we 
are  by  no  means  sure  that  there  was  not  sufficient  evidence  of  an 
ofEence  under  the  statute  in  that  after  the  bishop,  who  was  con- 
ducting the  service,  had  clearly  stated  to  the  appellant  that  the 
matters  which  he,  the  appellant,  proposed  to  raise  were  not,  in 
the  opinion  of  the   bishop,  objections  which   came  within   the 
rubric,  the   appellant  persisted  in   continuing  to  interrupt  the 
service  by  reading  from  the  paper.     But,  inasmuch  as  the  Court 
of  Quarter  Sessions  have  not  decided  against  Mr.  Kensit  upon 
this  ground,  or  upon  anything  in  connection  with  the  way  in 
which  he  made  his  protest,  as  we  have  said,  we  think  it  right  to 
deal  only  with  the  point  raised,  and  make  the  foregoing  observa- 
tions in  order  that  it  may  not  be  supposed  that  we  have  formed 
an  opinion  in  favour  of  the  appellant  upon  the  other  points  which 
were  discussed  in  argument,  but  which  were  not  raised  in   the 
case.     Dealing  now  with  the  question  raised,  we  are  clearly  of 
opinion  that  the  matters  contained  in  the  protest  of  Mr.  Kensit 
are  not  impediments  within  the  meaning  of  the  rubric.    Mr. 
Avory  in  his  argument  went  so  far  as  to  contend  that  Mr.  Dyer 
in  having  assisted  at  St.  Matthias^,  Stoke  Newington,  as  stated 
in  the  protest,  in  which  church  distinct  acts  of  adoration  were 
made  to  the  elements,  had  been  guilty  of  a  **  notable  crime,'^  and 
in  support  of  his  contention  he  relied  upon  arts.  25  and  28  of  the 
Articles  of  Religion,  and  referred  to  sect.  4  of  the  statute  1  Elis. 
c.  2,  and  sect.  5  of  13  Eliz.  c.  12.     We  are,  however,  clearly  of 
opinion  that,  even  assuming  that  proceedings  could  be  taken 
under  these  statutes  in  respect  of  the  matters  referred  to  in  the 
appellant^s  protest,  the  allegations  fall  far  short  of  anything 
which  could  be  properly  described  as  charging  a  candidate  with 
a  '^  notable  crime,''  or  alleging  that  there  was  in  any  of  them 
any  ''impediment."     The  history  of  these  words  *'  notable  crime  " 
and  ''  impediment ''  can  clearly  be  traced  in  the  ancient  consti- 
tutions   of    the    Church,   and,  to    quote    the    Constitution    of 
Archbishop  Reynolds,  cited  in  Lindwood,  p.  83  (see  Phillimore's 
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Ecclesiastical  Law,  2nd  edit.,  vol.  1,  p.  94),  would  include  such      Kinsit 

offences  as  are  described  in  the  words  '^  no  simoniac,  homicide.   ^     ^' 

.     ,  •!      •  'J'  Dean  and 

person  excommanicate,  usurer,  sacrilegious  person,  incendiary,  chaptbe  of 

or  falsifier,  nor  any  other  having  canonical  impediment,  shall  be  St.  Paul's. 
admitted  into  holy  orders/*     The  word  "  impediments  *'  related        "~~r 

originally  to  a  number  of  matters,  some  of  which  can  no  longer        * 

be   regarded  as  such,  as,   for    instance,  bastardy   and    certain  EccU9%a»iieai 
physical  defects  as  the  loss  of  a  limb  or  eye,  but  included  impedi-  fau»--BrawJ- 
ments  which  would  still  be  considered  as  a  bar  to  ordination,  2!?piJJeJrfrowec 
such  as  the  fact  that  the  candidate  was  an  unbaptised  person,  or    of  clergy-- 
was  not  of  the  requisite  atre  for  the  orders  to  which  he  proposed  Ordination— 
to  be  ordained.     Without  attempting  in  this  judgment  to  give  an     ft^otahle 
exhaustive  enumeration  of  what  may  be  regarded  as  '^  notable      crime  or 
crimes  "  or  "  impediments,^^  there  i&  not  a  trace  to  be  found  in  impediment*' 
any  authorities  that  a  mere  allegation  that  a  candidate  has  been  — ***J^**|^« 
a  party  to^  or  taken  part  in,  the  service  in  a  church  in  which  23  ^  24  Vict. 
breaches  of  prescribed  ritual  have  taken  place  comes  within  those    c.  82, «.  2. 
words,  and,  to  answer  the  question  submitted  to  us,  we  are  of 
opinion  that  such  practices  as  were  alleged  against  Mr.  Dyer 
would  not  constitute  an  "  impediment/^     It  is  well  established 
that  the  fact  that  a  claim   of  right  is  set  up  is  no  answer  to  an 
offence  under  this  section  :  (see  Asher  v.  Calcraft,  66  L.  T.  Rep. 
490;  18  Q.  B.  Div.  607).     In  the  course  of  the  argument  our 
attention  was    called  to  the  opinions  of   Sir  John  Dobson  and 
Sir  Herbert  Jenner,  given  in  the  year  1843.     Considered  by 
itself,  we  must  not  be  taken  to  concur  in  the  statement  in  the 
second   paragraph  that   an  impediment    of  a   purely  doctrinal 
nature,  as  Bomish  heresy,  may  and  ought  to  be  stated,  but,  taken 
as  a  whole,  the  opinion  has  no  bearing  upon  the  case  now  before 
us.    For  the  above  reasons,  we  are  of  opinion  that  the  conviction 
was  right,  and  that  the  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  John  Othen. 

Solicitors  for  the  respondents,  Lee,  Bolton,  and  Lee, 
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KING^S  BENCH  DIVISION. 
Monday,  April  10,  1905. 
(Before  Kennedy  and  Ridley,  JJ.) 
Faulkner  v.  The  Kino,  (a) 

Arraignment — Offence  after  previous  conviction — Indidmeid 
charging  prevwua  conviction  after  count  for  miedemeanou/r— 
Arraignment  of  prisoner  on  count  charging  previous  conviction 
in  first  instance — Error — Larceny  Act,  1861  (24  ^  25  Vict.  c. 
96),  8.  116— Prevention  of  Crimes  Act,  1871  (34  ^-  35  Vict.c. 
112),  ss.  7,  9. 

The  provision  insect.  116  o/  the  Larceny  Act,  1861,  regulating 
the  proceedings  upon  any  indictment  for  committing  "any 
offence'^  after  a  previous  conviction,  and  requiring  that  the 
offender  shall,  in  the  first  instance,  he  arraigned  upon  so  mw:h 
only  of  the  indictment  as  charges  the  subsequent  offence,  and 
that  the  jury  shall  be  charged  in  tlie  first  instance  to  inquire 
concerning  such  subsequent  offence  only,  is  a  general  provision 
and,  notwithstanding  the  words  in  the  beginning  of  the  section 
''in  any  indictment  for  any  offence  punishable  under  this  Act," 
the  words  ''any  offence '^  are  not  limited  to  "  any  offence  punish- 
able under  this  Acf — that  is,  the  Larceny  Act,  1861 — hut 
apply  to  and  include  the  case  of  an  indictment  for  an  offence  iMi 
punishable  under  the  Act  followed  by  a  count  churging-  a 
previous  conviction,  in  which  case  the  fa^t  of  the  previotis  con' 
viction  cannot  be  put  before  the  jury  in  the  first  instance, 

A  prisoner  was  arraigned  at  quarter  sessions  upon  an  indictment 
containing  a  count  for  the  misdemeanour  of  attempting  to 
commit  a  larceny,  and  also  a  count  charging  a  previous  convic- 
tion for  felony.  He  was  arraigned  upon  and  pleaded  not  guilty 
to  both  counts  at  the  same  time  and  was  given  in  charge  to  Ihe 
jury  upon  both  counts,  and  after  the  evidence  had  been  given, 
but  befo^'e  verdict,  objection  was  taken  by  his  counsel  to  the 
arraignment,  on  the  ground  that  the  prisoner  ought  not  to  have 
been  arraigned  in  the  first  instaruie  on  the  count  charging  the 
previous  conviction.  Effect  was  given  to  this  objection ;  the  jury 
were  discharged  before  giving  their  verdict,  and  the  prisoner  teat 
put  bach  until  the  next  sessions.  At  the  next  sessions  he  ^as 
again  brought  up  for  tHal ;  there  was  no  fresh  arraignment  of 
the  prisoner  upon  the  indictment,  but  he  was  given  in  charge  to 

(a)  Reported  by  W.  W.  O&b,  Esq.,  Barrister-at-Law. 
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the  jury  upo7i  the  first  count  wily,  and  he  was  tried,  convicted,    Faulkhbb 
and  sent&nced  upon  the  first  count  only,  the  fact  of  the  previous  _  .''vj^j^q 

conviction  not  having  been  mentioned  to  the  jury.  

Held,  that,  in  arraigning  the  prisoner  in  the  first  instance  on  the        1905. 
count  charging  the  previous  conviction  before  he  had  been  tried        ~7  _ 
and  convicted  on  the  count  charging  the  misdemeanour,  there  was  Arraignment 
a  contravention  both  of  the  general  principle  of  law  that  the— Offence  after 
previous  convictimi  ought  not,  in  the  absence  of  statutory  pro-     previous^ 
vision  to  the  contrary,  to  be  made  known  to  the  jury  before  con-  Misdemeanour 
viction,  and  of  tlie  provisions  of  sect,  116  0/  the  Larceny  Act,   included  in 
1861  ;  and  it  made  no  difference  that  the  trial  had  been  post-  indictment— 
poned  and  that  the  fa^t  of  the  previous  conviction  had  not  been    ^^^jH^ 
made  known  to  the  jury  who  convicted ;  that  the  defect  was  a  indictment— 
substantial  one,  which  was  not  aired  by  verdict,  and  that  there-      Error- 
fore  there  wa£  error  on  the  record.  186^(24  4*  2*5 

Viet,  c,  96), 

WRIT  OP  ERROR  in  proceedings  upon  an  indictmenf,  «.  ll«— 

The  prisoner,  the  plaintiff  in  error,   Herbert  George  F.  ^^^^^f 
Faulkner,  alleged  certain  errors  to  have  been  committed  in  refer-  1371  ^34  ^  35 
ence  to  the  record  and  proceedings  of  the  Birmingham  Quarter  Vict.  c.  112), 
Sessions  on  the  13th  day  of  May,  1904,  when  he  was  convicted      "•  ''^  ^• 
upon  an  indictment  and  sentenced  to  twelve  months^  hard  labour. 

The  prisoner  was  indicted  at  the  quarter  sessions  for  the  city 
of  Biinningham  held  in  February,  1904,  upon  an  indictment 
which  contained  three  counts. 

The  first  count  of  the  indictment  charged  that  he,  the  prisoner, 
on  the  8th  day  of  December,  1903,  did  unlawfully  attempt  and 
endeavour  felionously  to  steal  the  sum  of  IZ.  18^.,  the  moneys  of 
Albert  Grove  (the  prosecutor)  in  attempting  to  rob  a  till. 

The  second  count  charged  an  offence  under  sect.  7  of  the  Pre- 
vention of  Crimes  Act,  1871 — namely,  that  on  the  20th  day  of 
February,  1 899,  at  the  quarter  sessions  for  the  city  of  Birming- 
ham the  prisoner  was  convicted  on  indictment  of  a  crime  within 
the  meaning  of  the  Prevention  of  Crimes  Act,  1871  (to  wit, 
felony),  and  a  previous  conviction  of  a  crime  (to  wit,  felony)  was 
then  proved  against  him,  and  the  prisoner  was  thereupon  on  the 
20th  day  of  February,  1899,  sentencedto.be  imprisoned  and  kept 
to  hard  labour  for  six  calendar  months,  and  that  the  prisoner 
within  seven  years  immediately  after  the  expiration  of  the 
sentence  passed  on  him  for  the  last  of  such  crimes  (to  wit,  on  the 
8th  day  of  December,  1903,  at  the  city  of  Birmingham)  was 
found  in  a  certain  place  (to  wit,  a  shop  of  the  said  Albert  Grove 
in  Dudley-road)  under  such  circumstances  as  to  show  that  he  was 
about  to  commit  an  offence  punishable  on  indictment  (to  wit, 
feloniously  to  steal  the  moneys  of  the  said  Albert  Grove). 

The  third  count  charged  that  before  the  misdemeanour  in  the 
first  count  mentioned  the  prisoner  was  convicted  of  felony  at 
Stafford  Quarter  Sessions  on  the  1st  day  of  July,  1902,  so  that 
the  third  count  charged  a  previous  conviction  in  the  ordinary 
form. 
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Faulknbb        At  the  quarter  sessions  held  in  February^  1904^  the  prisoner 
^-  was  called  upon  to  plead  to  the  indictment  in  the  second  Coart 

'   presided   over  by  the  assistant  recorder.      He  was    arraigned 

1905.       upon  all  three  counts  of  the  indictment  at  the  same  time^  and  he 

— T        was  called  upon  to  plead  to  all  three  counts^  and  he  pleaded  to 

Arraignment  ^^^   three   counts,   pleading   "not  guilty^'   to   all  three.      The 

—0/e?ice  a/ter  prisoner  was  then  given  in  charge  to  the  jury  on  the  whole 

previous     indictment  (including  the  third  count  charging  the  previous  con- 

jj^?JJ||^^^^^viction),  and  the  trial  proceeded  until  the  whole  of  the  evidence 

included  in    had  been  gisren^  and  then^  before  the  jury  had  considered  their 

indictment—  verdict,  counsel  for  the  prisoner  objected  to  the  validity  of  the 

Arraignm^t  arraignment,  on  all  three  counts,  as  being  contrary  to  the  pro- 

indictment—  visions  of  sect.  116  of  the  Larceny  Act,  1861,  in  consequence  of 

Error—      the  irregularity  of  the  proceedings  through  evidence  of  prior 

iftSrS  f^l\  convictions  having  been  given. 

Vici.c.  96)         ^^^  assistant  recorder,  after  consulting  with  the  recorder, 

8.  lie—  '    upheld  the  objection,  and  discharged  the  jury,  and  remitted  the 

Prevention  of  ^ase   for  trial  to  the   next   sessions.     The   prisoner   was  then 

1871  (s^  ^ ib  ^recommitted  to  the  Easter  Sessions  and  admitted  to  bail. 

Vict.  c.  112),       On  the  13th  day  of  May,  1904,  the  prisoner  again  appeared  for 

88.  7, 9.      trial  before  the  recorder.     He  was  not  again  arraigned,  nor  was 

any  fresh  plea  taken,  and  he  was  given  in  charge  to  the  juiy  on 

the  first  count  of  the  indictment  only.     The  jury  convicted  the 

prisoner,   and  he  was  sentenced  on  the   first  count  to  twelve 

months^  hard  labour. 

The    prisoner   then  sued  out  a  writ  of   error,  assigning  as 
grounds  of  error  that 

In  the  record  and  prooeedinga  aforesaid  and  also  in  the  giving  of  jadgment  againtt 
the  said  Herbert  ....  Fanlkner  there  ia  manifest  error  in  this — to  wit,  that 
the  provisions  of  sect.  116  of  24  &  25  Vict.  c.  96,  as  extended  by  sect.  9  of  34  & 
35  Viot.  0.  112,  were  contravened  inasmuoh  as  the  said  George  .  .  .  Faolknar 
was  arraigned  npon  and  called  upon  to  plead  to  and  did  plead  to  the  three  oonnts  in 
the  indictment  at  one  and  the  same  time,  notwithstanding  that  the  third  coont  in  the 
said  indictment  was  a  connt  oharg^g  a  previoas  oonylotion,  and  his  pleas  to  the 
three  oonnts  aforesaid  were  duly  recorded ;  therefore  in  that  there  is  manifest  enor. 
There  is  also  error  in  this— to  wit,  that  the  indictment  and  proceedings  aforesaid  and 
the  matters  therein  contained  are  not  snificient  in  law  to  warrant  the  said  jadgment 
80  given  against  the  said  Herbert  .  .  .  Faulkner  or  to  convict  him  of  the  vub- 
demeanours  or  offences  in  the  said  indictment  or  any  or  either  of  them  ;  therefore  in 
that  there  is  manifest  error.     ... 

The  Larceny  Act,  1861  (24  &  25  Vict.  c.  96)  provides : 

Scot.  116.  In  any  indictment  for  any  offence  ponishable  under  this  Act,  and  com- 
mitted  after  a  previous  conviction  or  conviodons  for  any  felony,  misdemeanour,  or 
offence  or  offences  punishable  upon  summary  conviction,  it  shall  be  sufficient,  after 
charging  the  subsequent  offence,  to  state  that  the  offender  was  at  a  certain  time  and 
place  or  at  certain  times  and  places  convicted  of  felony,  or  of  an  indictable  misde- 
meanour, or  of  an  offence  or  offences  punishable  upon  summary  conviction  (as  the 
case  may  be),  without  otherwise  describing  the  previous  felony,  misdemeanonr, 
offence,  or  offences;  and  a  certificate  containing  the  substance  and  effect  only 
(omitting  the  formal  part)  of  the  indictment  and  conviction  for  the  previous  felony 
or  misdemeanour,  or  a  copy  of  any  such  summary  conviction,  purporting  to  be  signed 
by  the  clerk  of  the  Court  or  other  officer  having  the  custody  of  the  records  of  the 
Court  where  the  offender  was  first  convicted,  or  to  which  such  summary  oonviotioo 
shall  have  been  returned,  or  by  the  deputy  of  such  clerk  or  officer  (for  whic^  cwtifi- 
cate  or  copy  a  fee  of  five  shillings  and  no  more  shall  be  demanded  or  taken),  shall, 
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upon  proof  of  the  identity  of  the  person  of  the  offender,  be  snfScient  evidence  of  snoh    Faulkner 

coDviotion,  without  proof  of  the  signature  or  official  character  of  the  person  appear-  v. 

log  to  have  signed  the  same ;  and  the  proceedings  npon  any  indictment  for  commit-    The  Kino. 

ting  asy  offence  after  a  previoos  conviction  or  conyiotionB  thall  be  as  follows — tfaa*:         

is  to  say :  the  offender  shall,  in  the  first  instance,  be  arraigned  upon  so  mach  only  of         1905. 

the  indictment  as  charges  the  subsequent  offence,  and  if  he  plead  not  goilty  or  if  the 

court  order  a  plea  of  not  guilty  to  be  entered  on  his  behalf,  the  jury  shall  be  charged     Practice — 
in  the  first  instance  to  inquire  concerning  such  subsequent  offence  only  ;  and  if  they  Arraignment 
find  bim  guilty,  or  if  on  arraignment  he  plead  guilty,  he  shall  then,  and  not  before,  — Offence  after 
bo  aaked  whether  he  had  been  preTiously  conyicted  as  alleged  in  the  indictment,  and      previovs 
if  he  answer  that  he  had  been  so  previously  convicted,  or  stand  mute  of  malice,  or    conviction — 
will  not  answer  directly  to  such  question,  the  jury  shall  then  be  charged  to  inquire  Misdemea/nour 
coDoeming  suoh  previous  conviction  oz  oonvioUons,  and  in  such  case  it  shall  not  be    included  in 
neceseary  to  swear  the  jury  again.     .     .     .  indictm&nt — 

Arra/igninsnt 

The  Prevention  of  Crimea  Act,  1871   (34  &  35  Vict.  c.  112)      (mwhole 

provides :  indictment — 

Sect.  7.  Where  any  person  is  oonvicted  on  indictment  of  a  crime,  and  a  previous   r    .         a  * 
conviction  of  a  crime  is  proved  against  him,  he  shall,  at  any  time  within  seven  jears  -toaiVoA  x-Vs 
immediately  after  the  expiration  of  the  sentence  passed  on  him  for  the  last  of  euch     y.  r    ^. 

crimes  be  guilty  of  an  offence  against  this  Act,  and  be  liable  to  imprisonment,  with       ^  I?g '' 

or  without  hard  labour,  for  a  term  not  exceeding  one  year,  under  the  following  cir-   „  ''     . .        « 
oumstanoes  or  any  of  Uiem.     .    .     .    Thirdly,  if  he  is  found  in  any  place,  whether    Z^^^^  ^^ .  "^ 
public  or  private,  under  such  circumstances  as  to  satisfy  the  Court  before  whom  he  i  q7{''^/o4  1  05 
is  brought  that  he  was  about  to  commit  or  to  aid  in  the  commission  of  any  offence    y  i       -iTo) 
ponishable  on  indictment  or  summary  conviction,  or  was  waiting  for  an  opportunity  70 

to  commit  or  aid  in  the  oommission  of  any  offence  punishable  on  indictment  or       *f'    9    ' 
Bunmary  conviction. 

Sect.  9.  The  rules  contained  in  the  one  hundred  and  sixteenth  section  of  the  Act 
of  the  session  holden  in  the  twenty -fourth  and  twenty-fifth  years  of  the  reign  of  Her 
present  Majesty,  chapter  ninety-six,  intituled  "  An  Act  to  consolidate  and  amend  the 
statute  law  of  England  and  Ireland  relating  to  Larceny  and  other  similar  offences," 
in  relation  to  the  form  of  and  the  proceedings  upon  an  indictment  for  any  offence 
panishable  under  that  Act  committed  after  previous  conviction,  shall,  with  the  neces- 
sary variations,  apply  to  any  indictment  for  committing  a  crime  as  defined  by  this 
Act  after  previous  conviction  for  a  crime,  whether  the  crime  charged  in  such  indict- 
ment or  the  crime  to  which  such  previous  conviction  relates  be  or  be  not  punishable 
under  the  said  Act  of  the  session  of  the  twenty-fourth  and  twenty-fifth  years  of  the 
reign  of  Her  present  Majesty,  chapter  ninety- six. 

Sect.  20.  The  ezpresuon  "  crime  "  means,  in  England  and  Ireland,  any  felony  or 
the  offence  of  uttering  false  or  counterfeit  coin,  or  of  possessing  counterfeit  gold  or 
silver  coin,  dr  the  offence  of  obtaining  goods  or  money  by  fake  pretences,  or  the 
offence  of  conspiracy  to  defraud,  or  any  misdemeanour  under  the  fifty -eighth  section 
of  the  Act  passed  in  the  session  of  the  twenty-fourth  and  twenty -fifth  yean  of  the 
reign  of  Her  present  Majesty,  chapter  ninety-six.  .  .  .  The  expression  "  offence  " 
means  any  act  or  omission  which  is  not  a  crime  as  defined  by  this  Act,  and  is  punish- 
able on  indictment  or  summary  conviction. 

,  • 

The  prisoner  was  not  represented  upon  the  argument^  but 
the  counsel  who  defended  him  at  sessions  was  allowed  to  state 
the  facts  on  the  prisoner's  behalf^  as  amicus  curve* 

H,  H.  Joy,  as  amicus  curise, — There  is  error  on  the  face  of 
the  record^  and  the  conviction  is  bad.  The  question  is  confined 
to  the  first  ground  of  error  alleged — namely,  that  by  being 
arraigned  on  the  third  count  charging  the  previous  conviction 
against  the  prisoner  at  the  same  time  as  he  was  arraigned  on 
the  first  two  counts,  the  provisions  of  sect.  116  of  the  Larceny 
Act,  1861,  were  contravened.  The  prisoner  was  in  the  first 
instance  arraigned  on  all  three  counts  in  the  indictment,  which 
contravened  the  provision  in  sect.  116  requiring  the  prisoner  to 
be  arraigned  in  the  first  instance  only  upon  so  much  of  the 
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Faulxnir    indictment  as  charges  the  subsequent  offence.     It  is  said  that 

Thinking    ^®^^*  ^^^  ^^^^  applies  to  ''offences  punishable  under  this  Act" 

'   — that  is,  the  Act  of  1861 — and  that  as  the  offence  charged  in 

1905.        the  first  count — namely,  an  attempt  to  commit  larceny — was  not 
Prac«c«—    *"^  offence  punishable  under  that  Act,  the  provisions  in  that 

ArrwignmmU  Section  as  to  proving  previous  convictions  do  not  apply.    Bat 
—Offence  after  the   words,   "  and   the   proceedings  upon  any   indictment  for 

cJr**'«oif—  *^^°^^'**'^^S  '  *^^y '  offence  after  a  previous  conviction  shall  be 
Miedemeaiww  ^  foUows,^'  are  perfectly  general,  and  are  not  limited  to  offences 

included  in   Under  that  Act.     No  doubt  in  the  second  count,  upon  which  the 

indicimMd^  prisoner  was  also  arraigned  at  the  same  time  as  on  the  first 
on  mS!!^    count,  previous  convictions  were  also  charged,  but  no  objection 

indicimnUr-  cau  be  taken  to  that,  as  in  that  case  the  previous  conviction  was 
Error^      itself  a  necessary  ingredient  in  the  offence  under  sect.  7  of  the 

186M24  /sfs  P'^e^^oiition  of   Crimes  Act,    1871,   and  therefore  the  offence 

Vict,  c.  96),    charged  in  the  second  count  could  not  be  proved  unless  by 
8, 116—      proving  the  previous  conviction,  so  that  in  that  case  it  was  not 

^CKm«jTc?^  only  necessary  to  charge  the  previous  conviction,  bot  it  was 
1871  (84  ^  35  also  necessary  to  prove  it  before  convicting  the  prisoner  of  the 

Viet,  c.  112),  offence  charged  in  that  count.  In  Rex  v.  Penfold  (86  L.  T. 
"•  ^'^-  Rep.  204 ;  (1902)  1  K.  B.  547)  it  was  held  that,  on  the  trial  of 
an  indictment  charging  the  prisoner  with  an  offence  nnder 
sect.  7  of  the  Prevention  of  Crimes  Act,  1871,  the  previons 
convictions  are  a  necessary  ingredient  of  the  offence,  and  may 
be  given  in  evidence  before  the  jury  in  the  first  instance.  The 
case,  however,  is  wholly  different  with  regard  to  the  charging 
the  previous  conviction  in  the  third  count.  There  the  previons 
conviction  was  charged  simply  in  the  ordinary  form,  and  the 
prisoner  was  arraigned  upon  it  before  he  hp.d  pleaded  guilty  or 
been  found  guilty  upon  the  other  counts.  That  is  a  contra- 
vention of  sect.  116  of  the  Act  of  1861,  which  expressly  says, 
"that  it  is  only  if  the  jury  find  the  prisoner  guilty,  or  if  on 
arraignment  he  shall  plead  guilty,  he  shall  then,  and  not  before, 
be  asked  whether  he  had  been  previously  convicted  as  alleged 
in  the  indictment.'^  That  is  a  general  provision.  The  prisoner's 
complaint  was  that  the  Crown,  having  adopted  the  course  of 
putting  the  prisoner  on  trial  on  the  first  two  counts,  had  no 
right  to  go  further  and  arraign  him  at  the  same  time  on  the 
third  count.  The  first  arraignment  was  a  bad  arraignment,  not 
because  of  the  second  count,  but  because  of  the  third  count. 
The  second  trial  was  all  right,  if  the  first  arraignment  had  been 
right ;  when  a  prisoner  has  pleaded  to  an  arraignment,  then  the 
arraignment  is  complete.  The  arraignment  here  was  bad  at 
first,  and,  unless  there  were  a  fresh  arraignment,  the  subsequent 
proceedings  would  be  bad.  The  error  in  this  case  was  a 
substantial  error  which  was  not  cured  by  the  verdict ;  it  could 
only  be  cured  by  a  new  indictment  and  a  fresh  arraignment; 
and  where  any  evidence  is  given  against  a  prisoner  which  is  not 
legally  admissible  the  conviction  is  bad :  {Reg.  v.  Gibsan, 
56  L.  T.  Rep.  367 ;  18  Q.  B.  Div.  537). 
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/.  6.  Hurst  for  the  Crown. — This  case  is  one  of  the  utmost    Faulknir 
technicality.     On  the  second  trial  the  prisoner  was  given  ^^  j*     \ 
charge  to  the  jury  on  the  first  count  only^  and  no  mention  was 


made  to  the  second  jury  who  convicted  the  prisoner  of  the  fact        1905. 
that  there  was  a  previous  conviction.     A  writ  of  error  lies  only    p^— ^_ 
for  a  substantial  defect;  it  lies  ^'for  every  substantial  defect  Arruignment 
appearing  on  the  face  of  the  record     .     .     .     provided  such— o/cnc«ayter 
defect  is  not  cured  by  verdict "  :  ( Archbold's  Criminal  Pleadings      premwis 
p.  252).     This  was  not  a  substantial  defect;  even  if  it  was  ^ MUOemMnour 
defect  it  was   formal  only^  and  it  is  one  which  is  cured  by    ineluMLin 
verdict ;  and  since  1851,  by  sect.  25  of  the  Criminal  Procednre  indictmmit— 
Act,   1851    (14  &   15  Vict.  c.   100),  every  objection  for  any  ^"^^j^^ 
formal  defect  apparent  on  the  face  of  the  indictment  must  be  indieimeni— 
taken  by  demurrer,  or  motion  to  quash,  before  the  jury  are      ^nw— 
sworn.     Even  the  failure  to  comply  with  the  Vexatious  Indict-  -^{'12^^25 
inent  Act,  1859,  is  not  ground  for  a  writ  of  error :  {Knowlden  v.    y^ct  e  M), 
The  Queeriy  10  L.  T.  Rep.  691 ;  9  Cox  C.  C.  483).     The  mode  of      b.  iii- 
arraigning  prisoners  is  given  at  p.  169  in  Archbold's  Pleading,  Pr9venti<mof 
and  it  shows  that  there  was  no  contravention  in  this  case  of  ^37^  ^34  ^  35 
sect.  116  of  the  Larceny  Act,  1801.     The  very  first  words  of  the  Vict,  c.  112), 
section,  *'Iu  any  indictment  for  any  offence  punishable  under      «.  7,  9. 
this  Act,''  show  that  the  section  is  confined  in  its  operation  to 
offences  punishable   under  *^this  Act" — that  is,  the  Larceny 
Act,  1861 — and  those  limiting  words  must  be  taken  as  govern- 
ing the  subsequent  words  in  the  section,  ^'  and  tbe  proceedings 
upon  any  indictment  for  committing  any  offence  after  a  previous 
conviction   shall  be   as   follows " ;    so  that   the   words   '^  any 
offence ''  in  this  clause  mast  be  read  as  ^^  any  offence  punishable 
under  this  Act."     Applying  that  in  this  case,  the  first  count 
charged  a  crime  which  was  not  an  offence  under  that  Act;  the 
offence  charged  was  an  attempt  to  steal,  which  was  a  common 
law  misdemeanour,  and  not  an  offence  under  the  Larceny  Act. 
Therefore  sect.  116  of  the  Act  of  1861  does  not  apply.    Nor 
does  sect.  9  of  the  Prevention  of  Crimes  Act,  1871,  apply.    That 
section  incorporates  certain  rules  of  procednre  under  sect.  116 
of  the   Act  of  1861   as  to  previous  convictions;  but  sect.  9 
applies  only  in  the  case  of  crimes  as  defined  by  "  this  Act,"  and 
therefore  does  not  apply  to  the  offence  charged  in  the  first 
count — namely,   attempted    larceny — as   that    is    not   a   crime 
within  the  definition  of  '*  crime ''  as  given  in  sect.  20  of  the  Act 
of  1871.     Sect.  9  merely  extends  the  rules  of  procedure  given 
in  sect.  116  of  the  Act  of  1861  to  indictments  'Tor  committing 
a  crime  as  defined  by  this  Act  after  previous  conviction  for  a 
crime,"   and,   by   sect.  20,  the  expression  '* crime"  does  not 
include  the  offence  charged  in  the  first  count,  nor  does  it  include 
the  offence  charged  in  the  second  count. 

Kennedy,  J. — In  our  view  this  application  in  error  on  behalf 
of  the  prisoner  ought  to  succeed,  and  we  have  to  thank  Mr.  Joy 
for  bringing  before  us,  as  amicus  curias j  the  facts  of  the  case 
and  the  points  as  to  which  he  has  informed  us.     The  prisoner 
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Faulknbb    was  cbarged  on  an  indictment  containing  three  charges  in  three 
^'  different  connts.     The  first  count  charged  the  commission  of  a 

^^ ]^^'   misdemeanour  in  attempting  to  commit  larceny.     The  second 

1906.        count  charged  that  after  two  previous  convictions  for  felony 
— 7        he  was  found  in  the  prosecutor's  shop  under  such  circumstances 
j^raigiwimt  ^^   *^   show   that   he   was    about    to    commit  larceny,   which 
—Offence  after  amounted  to  an  offence  under  sect.  7  of  the  Prevention  of  Crimes 
previous      Act,   1871 3  and  the  third  count  charged  that  the  prisoner  had 
j^^*^^J|^^^  previously    been     convicted    of    felony.       The    prisoner    was 
included  in    arraigned  on  that  indictment  on  all  the  three  counts,  and  he 
indictment—  pleaded  to  all  the  three  counts  the  plea  of  not  guilty.     The  trial 
Arraignment  proceeded   and  the  evidence  was  given,  and  then  counsel  on 
indictment—  behalf  of  the  prisoner  took  the  objection  that  the  arraignment 
Error—      was  bad.     Thereupon   the   deputy   recorder,  after  consultation 
Larceny  Acty  ^^j^  ^\^q  recorder,  said  that  it  appeared  to  him  that  the  proper 
Vict.c,  96)     course  to  adopt  in  the  exercise  of  his  discretion  was  to  discharge 
«.  116—  '    the  jury.     The  jury  was  accordingly  discharged,  and  the  prisoner 
Prevention  of  v^ras  put  in  the  position  of  having  his  case  postponed  till  the  next 
187U34  4"^35  sessions.     At  the  next  sessions  the  prisoner  was  again  brought  up 
Vict.  c.  112),  for   trial,  and  upon  the  same  indictment ;  there  was  no  fresh 
88.  7, 9.      arraignment  of  the  prisoner,  but  he  was  treated  as  a  prisoner 
who  had  already  pleaded  to  the  old  indictment,  and  the  trial 
proceeded  as  a  trial  in  which  the  prisoner  was  arraigned  and  had 
pleaded   not  guilty.     The  prisoner,  however,   was  at  this  trial 
given  in  charge  to  the  jury  upon  the  first  count  only,  and  he  was 
found  guilty  upon  that  count  and  sentenced  upon  it.    It  seems  to 
me  to  make  no  difference  that  this  was  a  trial  after  one  jury  had 
been  discharged,  and  we  think  that  upon  the  ground  stated  in 
the  writ  of  error — the  first  ground — this  application  ought  to 
succeed,  and  for  this  reason,  that  there  was  no  question  that  in 
the  third  count  there  was  a  charge  of  a  previous  conviction  for 
felony  openly  charged  against  the  prisoner,  and  that  he  was 
called  upon  in  the  first  instance  to  plead  to  that  third  count.    It 
is  a  principle  of  our  law  that  for  the  ends  of  justice,  except  where 
there  is  statutory  provision  to  the  contrary,  the  fact  of  a  previous 
conviction  against  a  prisoner  ought  not  to  be  made  known  to  the 
jury  until  after  the  prisoner  has  been  convicted.     It  seems  to  me 
that  that  principle  has  been  transgressed  in  this  case,  and  that  in 
an  indictment  for  an  attempt  to  commit  a  larceny  the  prisoner 
had  been  charged  with  committing  that  offence  i^er  a  previous 
conviction.      The   second   count   in   this   indictment   no  doubt 
necessarily  involved  the  allegation  in  the  indictment  of  previous 
convictions  primarily   charged  therein,  and  according  to   the 
decision  in  Rex  v.  Penfold  (ubi  sup.),  where  the  previous  convic- 
tion is  a  necessary  ingredient  of  the  offence,  as  it  was  in  that  case 
and  as  it  is  in  the  second  count  in  this  case  under  sect.  7  of  the 
Prevention  of  Crimes  Act,  1871,  then  that  previous  conviction 
may  be  given  in  evidence  before  the  jury  in  the  first  instance. 
Therefore  if  the  prisoner  had  been  tried  upon  that  second  count 
alone  the  proceedings  would  not  have  been  irregular.      But  the 


main  charge  here  was  the  first  count — an  attempt  to  commit  a    Faoleher 
larceny.    Now,  the  difficulty  of  the  prosecution  is  this  :   Assum-  *; 

ing  that  it  was  proper  to  charge — as  the  prosecution  did  in  this     ^* "'^' 

case — a  previouB  conviction  for  felony  in  an  indictment  which        i»05. 

charged  a  misdemeanour  in  attempting  to  commit  a  larceny,  then        

they  have  no  statutory  authority  which  entitlea  them  to  have  the  ^rra^nment 
fact  of  the  previous  conviction  hrought  before  the  jury  by  arraign-  —ogenre  after 
meat  in  the  first  instance,  and  it  appears  to  me,  further,  that  the      prenoiu 
provision  in  sect.  116  of  the  Larceny  Act,  1861,  has  been  contra-  J?  j""**""" 
yened,    which    says  in    terms    that,   m  proceedmga    upon   any    inetmJed  in 
indictment  for  committing  any  offence  after  a  previous  conviction  indiclment— 
or   convictions,    "  The  ofEender  shall,  in    the   first  instance,  be  '*'"™»jnmmt 
arraigned  upon  so  much  only  of  the  indictment  as  charges  the  mdietment— 
anhsequontoSence,  and  if  he  plead  not  guilty     .     ■     .     the  jury      Error— 
shall  be  charged,  in  the  first  instance,  to  inquire  concerning  such  J'^J^"!^,  ^'b 
flDbsequeut  offence  only,"     The  prisoner  had  been  arraigned  in    yi^i.c.  Bfl) 
this  case  in  respect  of  a  count  alleging  a  previous  conviction,  and      »,  ii6— ' 
it  appears  to  me  that  the  terms  of  the  section  which  I  have  read  P'«imi(ion  of 
are  perfectly  general.     There  has  been  in  one  sense  an  extension  187W34  *  35 
of  the  provisions  of  that  section  by  sects.  7  and  9  of  the  Proven-  ym.  e.  11a), 
tion  of  Crimes  Act,  1871 ;  but  it  appears  to  me  that  neither  of      '■  'i  »■ 
these  sections  shows  anything  which  can  justify  the  arraignment 
of  the  prisoner  on  these  counts  of  the  indictment  in  the  way  in 
which  he  was  arraigned.     The  mischief  was  obvious,  and  it  was 
impossible  to  say  what  injustice  might  not  have  been  done  by  the 
publication  before  the  tribunal  of  the  fact  that  there  was  alleged 
against  the  prisoner  a  conviction  for  a  previous  offence.     If  it  is 
said  that  the  last  count  ought  not  to  have  been  inserted  at  all, 
then  it  seems  to  me  that  it  is  not  open  to  the  prosecution  so  to 
allege.      The  count  was  there,  and  its  being  put  before  the  jury 
might  prejadioe  the  prisoner  in  his  defence.     It  is  said,  further, 
that,  even  if  the  arraignment  was  irregular  and  improper,  after 
verdict  the  defect  was  cured  by  the  fact  of  the  conviction.     In 
my  opinion,  however,  this  was  a  substantial  defect.      Except  in 
cases  where  a  statute  has  created  an  offence  which  can  only  be 
proved  in  a  way  that  involves  the  proof  of  a  previous  conviction, 
then  that  proof  cannot  be  said  not  to  be  suDStantial.     I  think 
that  the  provisions  of  sect.  116  of  the  Act  of  1861,  treated  as 
extended   by  sects.  7  and  9  of  the  Prevention  of  Crimea  Act, 
1871,  have  been  contravened,  and  that  the  writ  of  error  ought  to 
succeed  in  this  case. 

RiOLKT,  J. — I  agree  with  the  judgment  just  given,  bat  I  should 
wish  to  add  a  few  words.     I  am  sensible  that  we  are  doing  what 
is  unconnected  with  the  merits  of  the  qnestion,  and  that  thf 
second  trial  which  did  take  place  was,  aa  a  trial,  properly  cot 
dncted  and  was  not  open  to  any  of  the  objections  that  have  bf 
nrged   during  the  argument.      But  the  objections  with  rer 
to  the  proceedings  which  took  place  at  the  previous   see 
when    the  prisoner  was  arraigned  cannot  be  got  rid  of  > 
argament  of  counsel  for  the  Crown.     We  must  deal  w 
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Faulkmib    matter  as  a  question  of  principle  in  the  way   my  brother  has 
^'  sug^ested^  ana  if  we  find  that  there  is^  in  view  of  what  is  stated 

^ '  on  the  record,  a  sabstantive  objection^  we  must  let  it  have  its  full 

1905.        force  without  giving  too  much  consideration  to  the  argfuments 

■"  _     that  in  the  result  injustice  may  be  done.     As  to  the  way  in  which 

Ari^gnmmii  ^^^^  offence,  committed  after  a  previous  conviction,  ought  to  be 

—Offence  after  charged,  I  do  not  think  that  there  is  any  enactment  which  deals 

j>remoiM      ^ith  the  mode  of  charging  a  misdemeanour  after  a  previous  con- 

jJJJI^^^J^  viction   for  felony,  except  the  provisions  in  sect.    116  of  the 

included  in    Larceny  Act,  1861,  and  in  sect.  87  of  the  Coinage  Offences  Act, 

indictment—  1861.     Up  to  that  time,  so  far  as  I  am  aware,  there  was  no 

^'on  wXol«"    statute  containing  any  such  provisions ;  at  all  events,  there  is  no 

indictment—  mention  of  any  such  provisions  in  any  of  the  books.     The  first 

Error--      Act  in  which  the  matter  is  dealt  with  is  the  Criminal  Law  Act, 

Vict,  c,  06),  g^^^^  enactment  with  regard  to  indictments  for  felonies  oom- 

8. 116—  '   mitted  after  a  previous  conviction  for  felony.     Under  that  Act 

Prevention  oj  the  whole  inquiry  went  to  the  jury  together,  and  the  practice  had 

1871*^  i^'ss  ^®®°  ^^  *^®  *™'  ^^  ^^y  Person  for  any  subsequent  felony  to 
Viet,  c,  112),  charge  the  jury  to  inquire  at  the  same  time  concerning  such 
M-  7, 9.  previous  conviction  for  felony.  That  practice  continued  until  the 
Previous  Conviction  Act,  1836  (6  &  7  Will.  4,  c.  Ill),  which,  by 
sect.  1,  declared  that  the  subsequent  felony  was  first  to  be  tned, 
and  that  there  was  to  be  no  mention  of  the  previous  felony  until 
the  subsequent  felony  was  tried.  That  seems  to  have  been  the 
state  of  the  law  on  this  subject  until  the  Code  of  1861  came  into 
existence,  and  then  we  come  to  sect.  116  of  the  Act  of  1861, 
which  is  set  out  in  Archbold  at  p.  401,  where  there  is  this  note 
at  the  end  of  sect.  116  :  *'  This  section  was  framed  from  7  &  8 
Geo.  4,  c.  28,  s.  11.'^  Now,  I  think  that  there  ought  also  to  be 
added  to  that  note  that  it  was  framed  from  sect.  11  of  7  &  8 
Geo.  4,  c.  28,  and  sect.  1  of  6  &  7  Will.  4,  c.  Ill,  because  it  is 
rather  from  the  latter  section  that  the  provision  in  sect.  116  of 
the  Act  of  1861,  which  forbids  the  giving  in  evidence  the 
previous  conviction  in  the  first  instance,  is  taken,  and  from  which 
it  is  framed.  That  was  the  state  of  things  when,  in  the  year 
1861,  two  Acts  were  passed — ^namely,  the  Larceny  Act,  1861,  and 
the  Coinage  Offences  Act,  1861,  which  deal  not  only  with 
previous  convictions  for  felony,  but  also  with  the  case  of  certain 
misdemeanours  committed  after  a  previous  conviction  for  felony 
or  misdemeanour.  In  all  these  cases  the  machinery  provided  by 
sect.  116  of  the  Larceny  Act  directs  positively  and  affirmatively 
that  the  substantive  offence  is  to  be  first  put  before  the  jury,  and 
after  that  the  proof  of  the  previous  convictions.  That  procedure 
was  recognised  in  Rex  v.  Penfold  {ubisup,),  but  in  that  case  the 
distinction  was  drawn  between  the  general  law  and  the  case 
where  it  was  a  constituent  part  of  the  offence  charged  that  the 
prisoner  should  have  been  previously  convicted ;  and  the  Court 
held  that,  where  that  was  the  case,  there  must  be  evidence  given 
of  the  previous  convictions,  because  otherwise  there  would  be 


nothing  agaiost  the  prisoner  before  the  jury  at  all.     That  proce-    Faulkrm 
dure  was  under  the  Prevention  of  Crimes  Act,  1871,  and  'a  t  ■  kino 

entirely  opposite  to  the  provisions  applicable  outside  that  Act.        

In   this  case,  quite  rightly,  tm    alternative    form   of   the  mis-        IBOS. 
demeanonr  charged  in  the  first  count  was  put  into  the  second    p^~r~ 
count.     Unrortunately,  there  being  one  count  charging  a  previoun  Amigmntnt 
conviction  to  which  the  general  law  as  to  previous  convictions— o/ancao/tsr 
would  have  been  applicable,  the  procedure  adopted  in  the  first     pnewm 
instance  was  that  which  applied  to  the  Prevention  of  Crimes  Act,  atTiWwonoiir 
1871,  oqIv,  and,  with  all  the  wish  that  I  have  to  get  over  that   inctudad  in 
difficulty,  I  do  not  find  myeelf  able  to  do  so.     We  ought  to  inditinunt— 
remember  what  was  said  by  Whiteside,  C.  J.  in  the  Irish  case  of  ^'^^^^' 
Reg.  V.  Maria  Fox  (10  Cox  C.  C.  502,  at  p.  505],  and  apply  the  indidmant— 
principle  there  laid  down,  although  we  are  conscious  that  no      Smn-— 
mischief  was  in  this  case  done  to  the  prisoner.     That  mischief  igg"™*  *  gV 
mi^ht  have  been  done  is  sufficient  for  as.     I  have  not  dealt  with    y^ft.  e.  08), 
the  point  raised  by  counsel  for  the  Crown  as  to  whether  this      i-lie— 
offence  wa«  an  offence  within  the  Larceny  Act  or  not,  as  being  ^^^*"Xi^ 
an  attempt  to  commit  one  of  the  larcenies  dealt  with  by  the  Act;  ig7i  (34^35 
but,  at  all  events,  it  seems  to  me  to  come  within  the  latter  part  VUt.  e.  112), 
of  sect.  116,  which  says  that  the  proceedings  for  proving   a      "■'.  »■ 
previous  conviction  shall  be  as  follows :   [His  Lordship  read  the 
provision  in  the  section.]     If  it  falls  within  that  provision,  it 
matters  not  whether  it  is  a  misdemeanour  within  the  Larceny 
Act  or  not.     It  is  not  necessary  to  decide  that  point.     For  these 
reasons  I  agree  with  the  judgment  that  has  been  given. 

Judgment  for  the  ■plaintiff  in  error.     Conviction  quashed. 
Solicitor  for  the  prosecution,  J.  E.  Hill,  Birmingham. 


KING'S  BENCH  DIVISION. 

Wednesday,  A'pril  12,  190b. 

(Before  Lord  Alvbrstosb,  C.J.,  Kennedy  and  Ridliv,  JJ.) 

Smith  (app.)  v.  Savagi  (resp.).  (o) 

Sale   of  food  and   drugs — Adulteration — Sample — Diviaior 
analysis — Article  sold  in  pacltels — Purchase   of  a  num' 
packets — Mixing  contents  of  packets  and  dividing  for  ana' 
Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63' 


(n)  Bepcnrtod  by  W-  W.  Ork,  £wi.,  Bwritler-kt-Law. 
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Smith       A  purchaser  went  into  a  grocer's  shop  and  asked  for  cream  of 

^'  tartar.    A  box  containing  packets  labelled  "  cream  of  tartar  '* 

^^"*  lya*  produced.      The  purchaser,  who  was  purcha^ng  for  the 

1905.  purpose  of  arudysis,  asked  for  four  packets,  and  was  supplied 

with  four  packets,  which  were  all  similar  in  size  and  outward 

anddruQ^-—       appearance  and  label,  and  were  taken  from  the  same  box,  and  he 

Adulteration      paid  Ad,  for  them.     The  purchaser  emptied  the  contents  of  the 

-— Analysis—      four  packets  into  one  place  and  then  divided  the  whole  of  the 

^*''*^*^'^        contents  into  three  parts  and  sealed  them  up  : 

Article  in     Held,  that  the  purchaser  had  not  made  four  separate  purchases 

packets--         but  had  purchased  one  article  only — namely,  cream  of  tartar — 

Content*  0/       ^^^  that,  as  the  contents  of  the  four  packets  were  mixed  up 

before  dtwlion      together  and  then  divided  into  three  parts,  the  purchaser  had 

— Sale  of         divided  ^^  the  article  ^' — which  was  the  cream  of  tartar — into 

Food  and         three  parts  in  accordance  with  the  requirements  of  sect,  14  of  the 

iSTsTss  i-  39      ^^^  of  Food  and  Drugs  Act,  1875,  and  that  no  objection  could 

Vict.  c.  63),       be  taken  to  the  analysis  upon  the  ground  that  the  provisions  of 

'•  !*•  the  section  had  not  been  complied  with  in  that  respect. 

Mason  v.  Cowdary  (19  Cox  C.  G.   536;    82  L.  T.  Rep.  802; 
(1900)  2  Q.  B.  419)  distinguished, 

t^ASE  stated  by  justices  of  the  peace  for  the  county  of  Wilts, 
^  acting  in  and  for  the  division  of  Marlborough  and  Hon- 
gerford. 

At  a  court  of  summary  jurisdiction  at  Hungerford,  on  the 
28th  day  of  September,  1904,  the  respondent,  Henry  Savage,  a 
grocer,  was  charged  upon  an  information  preferred  by  the 
appellant  (Smith),  of  Swindon,  inspector  of  weights  and  measures 
for  the  northern  district  of  Wilts,  for  that  he,  the  respondent,  on 
the  9th  day  of  August,  1904,  did  unlawfully  sell  to  the  appellant, 
to  his  prejudice  as  the  purchaser  thereof,  a  certain  drug — ^to  wit, 
four  penny  packets  of  cream  of  tartar — which  were  not  of  the 
nature,  substance,  and  quality  of  the  article  demanded  by  the 
appellant,  such  cream  of  tartar  containing  lead  in  the  proportion 
of  three-fourths  of  a  grain  per  pound,  contrary  to  sect.  6  of  the 
Sale  of  Food  and  Drugs  Act,  1875.  Upon  the  hearing  before 
the  justices  the  respondent  was  acquitted  of  the  charge. 

The  following  facts  were  proved  or  admitted. 

The  appellant  was  the  oflScer  duly  appointed  as  the  inspect-or 
under  the  Sale  of  Food  and  Drugs  Act,  1875. 

On  the  9th  day  of  August,  1904,  the  appellant  visited  the 
respondent's  place  of  business,  and  there  saw  the  respondent,  who 
carried  on  the  business  of  a  grocer.  The  appellant  saw  some 
packets  of  cream  of  tartar  in  the  shop  and  asked  the  respondent 
if  he  sold  cream  of  tartar,  whereupon  the  respondent  produced  a 
box  containing  packets  labelled  "  Finest  cream  of  tartar — 98  per 
cent,  bicarbonate  of  potassium,  B.  P.  1898."  The  appellant 
asked  for  four  packets,  and  was  supplied  with  four  packets,  which 
were  all  similar  in  size  and  outward  appearance  and  label,  and 
were  taken  from  the  same  box.      He  paid  4d.  for  them,  and  told 
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the  respcmdent  that  the  pnrchase  had  been  made  for  the  purpose       s^xth 
of    having  it  analysed  by   the    county  public  analyst.      The      g  ^'  q- 

appellant  emptied  the  contents  of  the  four  packets  into  o^e  place^         * 

and  then  divided  the  whole  of  the  contents  or  matter  ihto  three        1905. 
parts  and  sealed  them  up.     One  of  the  three  packets  was  sent  hy   a^{I'T'f  ^ 
registered  post  to  the  county  analyst  for  Wilts.     Another  of  the  ^^  <^^ 
packets  was  handed  to  the  respondent^  and  the  third  packet  was  AAuUeraUon- 
retained  and  produced  to  the  justices  by  the  appellant.  "^"f***^*** — 

The  appellant  said  that  cream  of  tartar  mixed  with  bicarbonate     ^!!il^Jl^ 
of  soda  was  used  in  baking  powder^  and  also  in  the  preparation  of    ArticU  in 
cakes,  and  was  also  used  in  the  preparation  of  seidlitz  powders,     paeket* — 
and  in  the  preparation  of  summer  drinks.  pa^keUmiaed 

The  analyst  received  the  sample  of  cream  of  tartar  (which  then  h^ore  division 
weighed  about   Ifoz.),  and  he   certified   as   the  result   of  his     —8aU  of 

I  mm  of  opimon  that  the  sample  contained  the  parts  as  under,  or  the  percentages  ^875  (38  ^  39^ 
of  l<neign  ingredients  as  nnder — ^namely,  that  it  contained  lead  in  the  proportion  of     v%ct.  c.  63) 
three-fourths  of  a  grain  per  ponnd.  g^  ^4 

The  analyst  was  called  in  support  of  his  certificate,  and  his 
evidence  and  analysis  were  undisputed.  Cream  of  tartar  prepared 
according  to  the  B.  P.  should  not  contain  lead. 

The  appellant,  upon  the  above  facts,  asked  for  a  conviction. 

The  respondent's  solicitor  raised  the  following  point  in  answer 
to  the  charge — namely,  that  the  appellant  made  four  separate 
purchases,  each  packet  being  an  article,  and  that  the  appellant 
did  not,  by  mixing  together  the  contents  of  the  four  packets  and 
then  dividing  the  substance  so  mixed  into  three  parts,  comply 
with  sect.  14  of  the  Sale  of  Pood  and  Drugs  Act,  1875  (38  &  8& 
Vict.  c.  63) .  In  support  of  this  argument  the  justices  wer& 
referred  to  the  case  of  Mason  v.  Cowdary  (82  L.  T.  Rep.  802  > 
(1900)  2  Q.  B.  419),  which  case  was  heard  and  decided  by 
Darling  and  Bigham,  JJ.  on  the  31st  day  of  May,  1900. 

The  appellant's  solicitor  contended  that  the  respondent  should 
be  convicted ;  that  the  facts  in  this  case  were  not  similar  to  those 
in  Mason  v.  Cowdary  [uhi  swp,),  and  that  sect.  14  had  been 
properly  complied  with  in  the  present  instance,  inasmuch  as  the 
entire  purchase  had  been  properly  divided  into  three  parts  as  the 
Act  directs.  It  was  also  pointed  out  on  behalf  of  the  appellant 
that  in  the  case  of  Mason  y.  Cowdary  [uhi  «up.),  there  was  ne 
mixing  and  division  of  the  entire  purchase,  and  that  the 
words  of  the  judgment  went  far  beyond  what  was  necessary  to 
decide  that  case,  and  could  not  be  held  applicable  to  the  present 
case. 

The  question  of  law  arising  on  the  above  statement  for  the 
opinion  of  the  Court  was  whether  upon  the  facts  as  proved  and 
foand  by  the  justices  as  stated  abovd,  the  justices  were  right  in 
so  dismissing  the  summons. 

If  the  Court  should  be  of  opinion  that  the  decision  of  the 
justices  was  correct^  then  the  dismissal  was  to  stand,  but  if  the 
Court  should  be  of  opinion  to  the  contrary,  then  the  case  was  to 

TOL.  ZX.  Ill 


860  CBIMINAL  LAW   CASES. 

6XITH  be  remitted  to  the  justices  witli  sach  directions  thereon  as  the 

^  ^'  Court  might  be  pleased  to  make. 

SAVAGE.  g^^^^       J^        ^J        ^^^       g^J^      ^^        ^^^        ^^^     JJ^^^         ^^^^       Jgyg      ^gg          ^       gg 

1905.  Vict.  c.  63),  provides  : 

Sale  of  food  '^^^  person  porohaung  anj  article  with  the  iniention  of  sabmitting  the  suiie  to 

'a7yd  druaa ^^i^^Bia  shall,  after  the  porchase  shall  have  been  completed,  forthwith  notify  to  the 

Adulteration  ^^^^  ^^  ^^  agent  selling  the  article  his  intention  to  hare  the  same  analysed  by  the 


T^  juuMuuof  cm  Alto  uawufv   yvjlu  poxiuAw,  auu  Dui»Lt,  it  cv^iu,mu  w  uu  i 

Art^uTu     ^°^  shall]  delirer  one  of  the  parts  to  the  seller  or  his  agent. 

packets-        By  sect.  13  of  the  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63 
ip^uu^mixed  ^^^^'  ^'  ^^)}  ^^®  words  above  printed  in  brackets  were  repealed. 
Jbefore  divition     S.  Gregory  for  the  appellant. — The  provisions  of  sect.  14  of 
—Sola  of    the  Sale  of  Food  and  Drugs  Act,  1875,  were  properly  complied 
Food  a^d     ^j^b,  ^nd  the  justices  were  wrong  in  dismissing  the  summons. 
a875"(38  ^  39  The  appellant  asked  for  four  packets  of  the  cream  of  tartar ;  the 
Viet  €k  63)     packets  were  all  of  the  same  size  and  outward  appearance  and 
••  ^*-        label,  and  were  taken  from  the  same  box,  and  he  paid  4d,  for  the 
four  packets.     The  reason  he  bought  the  four  packets  was  to  get 
a  sufficient  quantity  to  analyse.     The  making  up  of  the  article  in 
packets  was  merely  a  means  of  measaring  the  articles,  and  if  the 
appellant  had  asked  for  fourpence  woi*th  of  the  article,  there 
would  have  been  no  question  about  it.     The  section  says  that 
the  purchaser  is  to  divide  ''  the  article,'^  that  is,  the  article  pur- 
chased, into  three  parts,  and    so  on.      The  appellant  strictly 
complied  with  that  provision  in  this  case.     The  article  purchased 
was  cream  of  tartar;  he  emptied  the  contents  of  the  four  packets 
into  one  place,  and  then  divided  the  whole  of  the  contents,  that 
is,  the  whole  of  "  the  article  '*  purchased,  into  three  parts,  so  that 
he  complied  with  the  section.     The  case  of  Mason  v.  Oowdary  (82 
L.  T.  Rep.  802 ;  (1900)   2  Q.  B.  419),  which  was  relied  upon  by 
the  respondent,  was  not  in  point.     In  that  case  the  inspector  pnr^^ 
chased  from  the  respondent,  who  kept  a  small  general  shop,  six 
twopenny  bottles  of  camphorated  oil.     There  was  no  mixing  of 
the  contents  of  the  six  bottles,  but  the  inspector  simply  divided 
the  six  bottles  into  three  lots  of  two  bottles  each,  sealing  each 
separate  lot  of  two  bottles  in  a  separate  bag ;  and  the  justices 
were  of  opinion  that  the  provisions  of  sect.  14  had  not  been 
complied  with,  and  that  decision  was  upheld    by  Darling  and 
Bigham,  JJ.     The  ground  of  the  decision  there  was  that  there 
had  not  been  a  compliance  with  the  provisions  of  sect.  14,  in  that 
the  six   bottles  were   really  six   articles,  and  that    these  were 
required  to  be  divided  into  three  parts,  but  not  one  of  the  articles 
was  so  divided.     Darling,  J.  says :  "  He  did  not  open  any  of  the 
•    bottles,  or  mix  or  divide  their  contents."     That  was  really  the 
ground  of  that  decision.     The  quality  of  the  oil  in  each  bottle 
might  have  been  different.     Here,  however,  the  four  packets  were 
aU  .opened  and  their  contents  mixed  up,  and  after  the  mixing  up 
thei  article  was  divided.     That  completely  distinguished  the  two 


cases; 
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H.  B,  Bonsey  for  the  respondent. — The  justices  were  right  in       Smith 
the  view  they  took  of  the  case.     What  the  justices  had  found      a.  ^q 

here  was  that  there  were  four  separate  articles  purchased^  and  not        

one  article.     The  section  speaks  of  purchasing  "any  article,'*        1906. 
and  then  it  says  that  the  purchaser  is  to  divide  "  the  article  '*   ^  i/T7 
purchased;     The  purchaser  asked  for  four  distinct  things  just  ^^  Z-uga— 
as  if  he  had  asked  for  four  loaves  of  bread,  and,  if  he  had  asked  AdulUraUon 
for  four  loaves  of  bread,  then  one  of  the  loaves  would  have  had  'rjj**.**?v**^ 
to  be  divided.     The  provision  in  sect.  14  is  a  provision  for  the     sam^e-^ 
protection  of  the  vendor  in  what  is  a  penal  Act,  and  it  ought  to     Article  in 
be  construed  strictly  in  favour  of  the  vendor.     The  present  case     vachets— 
was  clearly  within  the  decision  in  Mason  v.  Cowdary  {ubi  sup,) .  p^^^^^^d 
Darling,  J.  there  said  :  "  Six  bottles  are  six  articles ;  '^  so  here  the  h^ore  division 
four  packets  of  cream  of  tartar  were  four  articles.     It  could  not     —Sale  of 
he  said  that  merely  cream  of  tartar  was  demanded  ;  what  was    ^^J^^ct 
demanded  was  the  four  packets  of  it.     To  satisfy  the  section,  1S75  (ss  4*  39 
one  of  the  packets  ought  to  have  been  divided  into  the  three    Vict.  c.  63), 
parts   and  analysed^  and  if  it  was  suggested  that  one  of  the        '•  ^*- 
packets  wonld  have  been  too  small,  the  answer  was  that  it  does 
not  matter  whether  the  article  is  large  or  small  or  what  the 
quantity  is;  all  that  has  to  be  looked  at  is  the  article  purchased. 
[Lord  Alveestonb,  O.J. — Clearly  the  article  here  was  cream  of 
tartar,  and  the  respondent  sold  it  as  cream  of  tartar.]    The  only 
difference  between  this  case  and  Mason  v.  Cowdary  {ubi  sup,)  is 
that  in  that  case  the  articles  were  sold  in  glass  bottles,  whereas 
here  they  were  sold  in  paper  packets,  but  whether  an  article  is 
sold  in  a  glass  bottle  or  in  a  paper  packet  can  make  no  differ- 
ence.     The   justices   were   fully  justified  in  holding  that  the 
section  had  not  been  complied  with. 

H.  Gregory  in  reply. 

Lord  Alvebstone^  C.J. — 'Upon  the  whole,  I  think  that  this 
appeal  must  succeed.  Some  question  might  possibly  arise  in 
the  case  of  different  articles  not  of  a  similar  name  or  of  articles 
coming  from  different  persons  being  mixed  together  in  the  shop, 
which  for  analysis  the  purchaser  proposes  to  mix  up  in  bulk. 
That,  however,  is  not  the  case  with  which  we  have  to  deal  here. 
In  this  case  the  purchaser  asked  for  cream  of  tartar,  which,  for 
the  purpose  of  measurement,  was  put  up  in  penny  packets. 
Thereupon  the  respondent  produced  a  box  containing  the 
packets.  The  appellant  then  said  he  would  take  four  packets; 
and  we  have  to  say  whether  because  four  packets  of  the  same 
article,  labelled  in  the  same  way  and  sold  at  the  same  time  as 
cream  of  tartar,  were  mixed  together  and  then  divided  into 
three  parts,  there  is  a  good  objection  to  the.  analysis  that 
follows.  It  seems  to  me  impossible  to  say  that  that  is  a  good 
objection.  The  case  is  not  at  all  the  same  as  the  case  of  Mason, 
▼.  Cowdary  {ubi  sup,)^  where  there  was  no  mixing  or  dividing 
of  the  contents  of  each  bottle.  I  think  in  this  case  the  magis- 
trates were  wrong,  and  that  the  case  must  be  remitted  to  them 
to  be  dealt  with. 

I  I  I  2 
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axiTH  Kennedy,  J.-^I  agree. 

^*  Ridley.  J.— I  agree.  .  .  ,  .    ^r    .    i* 

Savaoe.  Appeal  allau>ed.     Case  remitted  to  the  juskces. 

15^.  SoUcitor    for    the    appellant,    E.    BevW,  for    Earry  Bern, 

Wootton  Bassett.  -i  ir-  t 

^J^J^       Solioitors  for  the  re^jondent.  Neve,  Beck,  and  Ktrby. 

— Anaiyau — 
JHvUwnof 

ArtieU'in 

paeksts — 

ConUnta  af  ^ 

paekatt  mtced 
hefor§  divition 

—SaUof 

Food  wnd 

Drugs  Aci, 
1875  (88  ^  89 

Vieu  e.  68),  CENTRAL  CRIMINAL  COURT. 

8,  14. 

Dee.  14,  16,  18  <o  21,  1905. 

(Before  Phillimoeb,  J.) 

Rex  v.  Watt,  (o) 

Praclice—Evidenee— Conduct  shovnng  defendant  disbelieves  in  his 
oim  case—lnduam^  witness  to  give  false  evidence. 

Evidence  of  the  accused  having  induced  another  person  to  give 

^e  evince  for  ths  defence  on  thshearyy  of  theca^^ 

ths  magistrate,  is  admissible  at  the  trtal.   on  the  pr%fu^K 

thai.  ^  conduct  of  a  party  to  litigation  may  be  proved  and  used 

t!tJd^Tagai^t  hZ,  if  it  is  such  as  to  lead  to  the  reason^U 

inference  that  he  disbelieves  m  his  otvn  case. 

rmn?.  defendant  was  indicted,  under  the  Offences  Against  the 

T^lemn  ^,   1861   (24  &  2d  Vict.  c.  100)    8.  4,  for  en. 

ieavoni^  to  persuade  certain  persons  to  murder  one  Julia 

^^ine  the  course  of  the  opening  of  the  case  counsel  for  the 
louring  MO  ,j^      t       ^fer   to    a   witness    named 

?^^^rwhotX  u^derfhe  name  of  Battle,  given  evidence 

J^^Kl^efe^c^  afthe  PoHce-court,  and  had  on  a  subsequeut  day 
for  the  def en^  ^  V^  ^^^^  ^^^  ^^^  evidence  given 

fT  !^n  ^^TiSuroccasion  was  false  and  that  he  had  been 
^y/'^^^l^vrSfalse  evidence  by  the  defendant  and  some 
induced  to  give  •»'i«^^^  ^^  subsequently  pleaded  guilty  to 
associates  of  las     L^ghtt^nn  ^^^^  4.^^^/^  ^         ^^ 

r^^fflrftThrpolice-court  and  had  been  ^ntenoedte 
^^o£^rS>nment,Vhict  sentence  he  was  undergomg  at 
the  tim«  of  the  present  trial. 

(tt)  Beported  by  P.  Gbaim.  Esq.,  BMrri«toM*-I«W. 
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Horace  Avory,  K,C.  (with  him  R.  D.  Mmr)  for  the  defence 
objected  to  the  admission  of  this  evidence  on  the  ground  that  the 
question  of  whether  the  defendant  sabomed  a  witness  to  commit 
perjury  was  a  collateral  issue  to  the  present  charge  and  tbat  it 
was  most  inconvenient  that  the  jury  should  have  to  try  such 
collateral  issne^  which  could  be  made  a  substantial  charge. 

C.  W.  Mathews  (with  him  A.  ff.  Bodkin  and  Graham  Carnpbell 
for  the  prosecution)  referred  to  Moriarty  v.  London,  Chatham, 
4md  Dover  Railway  Company  (1870)  L.  Rep.  5  Q.  B.  314)  and  to 
Wigmore  on  Evidence,  s.  278,  and  Taylor  on  Evidence,  s.  804. 

PmLLiMoaK,  J.  admitted  the  evidence  and  subsequently  in  the 

course  of  his  snmming  up  the  case  to  the  jury  on  the  21st  day  of 

December  referred  again  to  the  admissibility  of  the  evidence  and 

fiaid :  Before  I  proceed  to  sum  up  to  you  the  evidence  in  the 

case  I  want  to  explain  a  little  more  fully  and  systematically  the 

grounds  upon  which  I  ruled  that  the  evidence  of  Lightfoot,  and 

of  certain  witnesses  who  were  called  in  corroboration  of  Lightfoot, 

was   admissible  in   this  case.     The  principle  is,   in  fact,   well 

ostablished,  though  it  is  possible  that  hitherto  all  the  cases  and 

authorities  have  not  been  collected  together.     It  is  this,  that  the 

conduct  in  the  litigation  of  a  party  to  it,  if  it  is  such  as  to  lead  to 

the  reasonable  inference  that  he  disbelieves  in  his  own  case,  may 

be  proved  and  used  as  evidence  against  him.     The  principle  is 

well  stated  by  Sir  Alfred  Wills,  till  lately  Mr.  Justice  Wills,  in 

his  edition  of  his  father's  work  upon  circumstantial  evidence, 

^*  Amongst  the  most  forcible  of  presumptive  indications  may  be 

mentioned  all  attempts  to  pollute  or  disturb  the  current  of  truth 

and  justice  or  to  prevent  a  fair  and  impartial  trial,  by  endeavours 

to    intimidate,    suborn,  bribe,   or    otherwise  tamper  with   the 

prosecutor,   or  the   witnesses,   or  the   officers  or  ministers   of 

justice,  the  concealment,  suppression,  destruction,  or  alteration 

of  any  article  of  real  evidence ;  any  of  which  acts  clearly  brought 

home  to  the  prisoner,  or  his  agents,  are  of  a  more  prejudicial 

effect,  as  denoting  on  his  part  a  consciousness  of  guilt,  and  a 

desire  to  evade  the  pressure  of  facts  tending  to  establish  it.''     A 

litigant  or  his  advisers  may  quite  honestly  and  innocently  produce 

in  Court  in  support  of  the  case  a  false  witness  whose  evidence  is 

foresworn,  or  take  up  a  false  line  of  defence  upon  fraudulent 

advice.     As  one  of  our  poets  has  said :  '^  An  honest  man  may 

take  a  knave's  advice."      Nay  more,  it  should  not  be  presumed 

against  a  litigant  that  he  is  responsible  for  the  perjury  of  his 

witness  or  for  producing  a   false   witness.     Evidence   must  be 

given  to  connect  the  litigant  with  the  witness  as  a  suborner  of 

his   perjury,   bat  if  such  evidence  is  given  the  presumption  is 

Btrong  but  not  conclusive.     When  Lord  Stafford  was  on  his  trial 

for  high  treason  before  the  House  of  Lords,  it  was  thought  right 

to  use  against  him  the  fact  that  he  had  called,  as  men  of  good 

character,  witnesses  who  were  proved  to  be  of  notoriously  bad 

repntation,  7  St.  Tr.  1458.     Lord  Chief  Justice  Cockbumin  Reg. 

T.  Oastro^  in  a  passage  which  I  take  from  Wigmore  on  Evidence, 
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s.  278,  draws  the  like  inference  from  the  production  of  perjured 
witnesses.  Sir  Alfred  Wills,  at  p.  125  of  his  work,  shows  how 
a  false  alibi  may  have  the  same  efEect.  It  was,  however,  con- 
tended by  counsel  for  the  prisoner  that  this  rule  was  limited, 
and  applied  only  to  witnesses,  and  possibly  documents,  actually 
before  the  Court  at  the  trial.  This  is  not  so.  In  Lord  Annesley 
V.  Lord  Angleaea  (17  St.  Tr.  1217),  in  an  action  by  a  man,  who 
said  he  was  the  true  heir  at  law,  to  recover  an  estate  from  the 
defendant,  the  plaintiff  was  permitted  to  give  in  evidence,  as 
shewing  the  defendant's  knowledge  of  the  unrighteousness  of 
bis  cause,  the  fact  that  tbo  defendant  had  tried  to  get  rid  of  him 
by  presenting  him  for  murder.  In  Moriarty  v.  London,  Chatham, 
and  Dover  Railway  Company  (L.  Rep.  5  Q.  B.  814),  where  the 
plaintiff  was  claiming  damages  for  injuries  sustained  in  a  railway 
accident,  the  fact  that  he  tried  to  induce  a  man,  who  was  not 
present  at  the  accident,  to  come  forward  and  give  evidence  as  a 
witness  (though  the  man  did  not  come  as  his  witness)  was 
allowed  to  be  given  in  evidence  against  the  plaintiff.  I  at  first 
thought  that  this  particular  branch  of  the  rule  was  not  supported 
by  Lord  Stafford's  case,  but  on  further  reading  that  case  I  find 
at  p.  1461  and  1479  that  evidence  was  tendered  and  admitted 
against  Lord  Stafford  that  he  had  endeavoured  to  bribe  a  person 
to  come  as  a  witness,  though  the  attempt  failed.  Other 
instances  not  so  directly  to  the  point  and  American  authorities 
to  the  like  effect  can  be  found  quoted  in  Taylor  on  Evidence, 
8.  804,  and  in  Mr.  Wigmore's  book  already  cited.  It  is  on  these 
grounds  that  I  have  ruled  that  the  evidence  was  admissible. 
Verdict :  Guilty.     Sentence  five  years  penal  servitude. 

Solicitor  for  the  prosecution,  The  Solicitor  to  the  Treaav/ry. 

Solicitors  for  the  defence,  Michael  Abrahams,  Sons,  and  Go. 
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KING'S  BENCH  DIVISION. 

Wednesday^  April  5,  1905. 

(Before  Lord  Alvbrstone,  C.J.,  Kennedy  and  Ridley,  JJ.). 

Weddbrbuen  (app.)  v.  Smith  (resp.).  (a) 

Weights  and  Measures — Weight  found  to  be  unjust — Official 
stamp  defaced  by  inspector — Seizure  of  unjust  machine — Prior 
test  with  local  standard — Misconduct, 

The  respondent,  an  inspector  of  weights  and  measures,  having 
found  that  certain  weights  carried  by  a  coal  carman  were  unjust, 
defaced  the  official  stamps  thereon,  but  did  not  seize  or  detain 
them.  He  also  ascertained  that  the  weighing  machine  carried  by 
the  carman  was  unjust  by  testing  it  with  some  56lb,  weights  on 
the  van,  and  nine  small  local  standard  weights. 

Two  informations  having  been  preferred  by  the  appellant  against 
the  respondent  under  sect,  49  of  the  Weights  and  Measures  Act, 
1878,  alleging  misconduct  on  the  part  of  the  respondent : 

Held,  that  the  justices  rightly  dismissed  both  informations. 

Weddbbburn  v.  Smith,  No.  1. 

CASB  stated  on  an  information  preferred  hj  the  appellant 
against  the  respondent,  under  sect.  49  of  the  Weights  and 
Measures  Act,  1878,  for  that  the  respondent,  being  the  inspector 
of  weights  and  measures  for  the  borough  of  Croydon,  unlawfully 
and  in  breach  of  his  duty  tampered  with  and  defaced  the  official 
stamps  on  two  561b.  weights,  and  thereby  misconducted  himself 
contrary  to  the  statute. 

James  Hunt,  a  coal  carman,  was  on  the  26th  day  of  March, 
1908,  sent  with  a  van  load  of  coal,  and  was  on  his  journey 
stopped  by  the  respondent,  acting  under  the  Weights  and 
Measures  Acts,  1878  and  1889,  who,  baying  ascertained  the 
destination  of  the  load  of  coal,  proceeded  to  the  house  where 
delivery  was  to  be  made  in  the  borough  of  Croydon.  On  arrival 
there  James  Hunt  produced,  at  the  request  of  the  respondent, 
the  weighing  machine  and  weights  from  the  coal  van,  and  the 
load — namely,  five  eacks  of  coal — was  then  duly  weighed. 
During  the  weighing  of  the  coal  the  respondent  noticed  that  the 
scales  gave  variations,  and  the  respondent  then  fixed  up  his 
official  scale  beam  (which  beam  was  duly  certified  by  the  Board 
of  Trade),  and  with  a  561b.  local  standard  weight  tested  the  four 
561b.  weights  of  the  company,  and  found  that  two  of  the  561b. 
weights  were  correct  and  the  other  two  incorrect,  one  to  the 

(a)  Beported  by  W.  di  B.  Hxbbvrt,  Esq.,  Barrister-at-Lftw. 
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Wbddbr-     extent  of  ^oz.  and  the  other  to  the  extent  of  |oz.  as  compared 
BUBN       ^j^jj  ^1j0  local  standard  weight. 
Smith.  ^'^^  respondent  said  to  James  Hunt  that  the  two  weights  were 

incorrect^  and  he  rejected  them  as  unjust,  and  he  caused  the 

1905.        official  stamps  thereon  to  be  crossed  with  a  chisel^  and  so  did 
Weigiusand  d^^*^®  them,  and  then  handed  the  said  weights  so  rejected  and 
meatures—    defaced  to  the  carman,   telling  him  they  were  incorrect,  and 
Uniwt  vMnpht  wanted  adjusting. 

ftaviw^faced     "^^  respondent,  in  order  to  identify  the  two  weights  so  f  oand 

—Unjust     to  be  unjust  and  so  rejected,  and  to  prevent  their  being  used  so 

machine—    as  to  facilitate  the  commission  of  fraud,  defaced  them  with  the 

^^U^^  chisel. 

«<an4lard—        ^^^  office  of  the   respondent  as   inspector  of   weights  and 

JTMcofiduee  of  measures  is  at  the  town  hall,  and  he  attends  at  such  office  for 

intpoeior,     the  purpose  of  stamping  and  verifying  weights. 

The  regulations  with  respect  to  inspectors  and  the  inspection 
of  weights  and  measures  and  weighing  and  measuring  instruments 
made  by  thB  council  of  the  borough  of  Croydon  on  the  3rd  day 
of  February,  1890,  and  approved  by  the  Board  of  Trade  on  the 
18th  day  of  February,  1890^  contain  the  following  clause  : 

7.  Any  Btampc  on  rejeoted  weights,  measores,  and  weigfamg  instmnentB  thonld  be 
defaced  by  tfae  inspector.    No  fee  ia  to  be  charged  on  reject^  weights,  &o. 

17*  Where  any  doubt  may  arise  as  to  the  practical  meaning  or  constmotion  of 
these  regnlatione  or  as  to  tlM  aecnracy  of  a  weight,  Ac,  the  deeUion  of  tiie  Boscd  of 
Trade  shoold  be  aooepled  by  the  inspector  as  linaL 

The  appellant  contended  that  the  power,  if  any,  of  the 
respondent  to  deface  the  weights  was  only  exercisable  upon  their 
being  brought  or  submitted  to  him  for  the  purpose  of  verification ; 
that  the  power,  if  any,  was  only  exercisable  by  the  respondent 
at  his  office  as  such  inspector  upon  the  weights  and  measures 
being  brought  or  submitted  to  him  thither  for  the  purpose  of 
verification ;  that  upon  the  respondent  finding  the  weights  to  be 
unjust  he  ought  to  have  seized  and  detained  the  same,  and  he 
ought  to  have  laid  an  information  or  complaint  against  the 
vendors  of  the  coal  for  having  in  their  possession  for  use  for 
trade  false  weights^  but  that  with  the  exception  of  such  seizure 
and  detention  the  manner  of  dealing  with  the  weights  should 
have  been  left  to  a  Court  of  sammary  jurisdiction  to  decide  upon 
the  hearing  of  the  information  or  complaint  as  prescribed  by 
sect.  57  of  the  Weights  and  Measures  Act^  1878;  and  that  the 
respondent  in  failing  so  to  seize  and  detain  the  weights  and  in 
failing  to  lay  such  information  or  complaint  and  in  so  defacing 
the  weights  was  guilty  of  a  breach  of  duty  or  misconduct  within 
sect.  49  of  the  Weights  and  Measures  Act  of  1878. 

The  respondent  contended :  (a)  That  the  weights  were 
lawfully  defaced  in  pursuance  of  regulation  No.  7  set  out  above ; 
(b)  that  if  the  regulation  No.  7  did  not  authorise  the  rejection 
and  defacing  of  such  weights  the  question  was  one  as  to  the 
practical  meaning  or  construction  of  the  regulations,  and  should 
be  referred  to  the  decision  of  the  Board  of  Trade  in  pursuance 


01  reguiatiOD  JMo.  1/  set  out  above;  (c)  tuat  to  conBUEute  mis-     n«uu«»- 
coadncts  so  as  to  be  bq  offence  onder  sect,  49  of  the  Weigtts  and        ■^w' 
Keasures  Act,  I87t!,  there  must  be  a  wilful  attempt  to  do  wrong ;       Skith. 

(Moore  V.  Bromftan  County  C(yurt  Bailiff,  69  L.  T.  Rep.  140 ;        

Sayton  v.  South  London  Tramwaya  Company,  69  L.  T.  R«p.  491 ;        __ 
nCoxC.  C.  691;  {1893)   2  Q.  B.  204;   Roberta  v.  Woodward,   jFHjfM.ofwJ 
63  L.  T.  Rep.   200;  17  Cox  C.   C.  139;  25  Q.  B.  Div.  412;    «««««.- 
Dickinson  v.  FUtchtr,  29  L.  T.  Rep.  540;  L.  Rep.  9  C.  P.  1).       ^''!^!^^^ 

The  justices   fonnd  as  facts  that  the  rejected  weights  were  ,£a„p  j^ot^ 
nnjnst;  that  the  respondent  used  some  local  standard  weights  in     —Unj^itt 
testing  the  rejected  weights;    that  the  respoadent  in  rejecting    *^^*||^ 
and  defacing  the  weights  acted  in  good  faith  and  in  the  belief  "^jh^ioiJj 
that  he  was  empowered  bo  to  do  by  the  regnlations  set  forth    riandarJ 
above ;  and  that  the  evidence  did  not  support  the  information.     ify«<«<i«rt  tf 

They  therefore  dismissed  the  information. 

Wbddkrbukh  v.  Shitb,  No.  2. 
Case  stated  on  an  information  preferred  by  the  appellant  against 
the  respondent,  under  sects.  4S  and  49  of  the  Weights  and 
Measures  A.ct,  1878,  for  that  the  respondent,  being  the  inspector 
of  weights  and  measures  in  the  borough  of  Croydon,  unlawfully 
seized  a  weighing  machine  without  first  having  tested  the  same 
with  local  ataadards,  and  thereby  misconducted  himself  contrary 
to  the  statute. 

In  addition  to  the  facts  set  out  in  the  second  paragraph  of 
Wedderbum  v.  Smith,  No.  1  (avp.),  the  justices  found  the 
following  faots. 

The  respondent  then  tested  the  weighing  machine  with  the 
fair  561b.  weights  of  the  company,  and  used  nine  small  local 
standard  weights  in  testing  such  weighii^  machine  to  ascertain 
the  extent  to  which  such  weighing  machine  was  unjust.  The 
respondent  found  the  weighing  machine  to  be  unjust  and  called 
the  attention  of  the  carman  to  the  unsatisfactory  condition  of 
the  weighing  machine  and  seized  the  same. 

The  respondent  then  preferred  an  information  against  the 
sellers  of  the  coal  under  sect.  25  of  the  Weights  and  Measures 
Act,  1878,  for  that  they  had  in  their  possession  for  use  for  trade 
within  the  borough  a  weighing  machine  which  was  false  and 
anjust,  which  information  was  heard  and  determined  at  the  petty 
sesaious,  when  the  justices  found  as  a  fact  that  the  weighing 
machine  was  unjust  and  they  convicted  the  sellers  and  imposed 
a  fine. 

The  appellant  on  the  hearing  of  the  information  against  th 
sellers  was  called  as  a  witness  on  behalf  of  the  sellers,  and  aft 
the    conviction  of  the  sellers  for  the  offence  laid  against 
respondent  the  information  referred  to  in  the  first  paragraph 
tliis   case   as  a  common  informer.      The  appellant   carrir 
basiness  as  a  scaleraaker  on  his  own  account  and  has  a  n 
of  contracts  with  traders  within  the  County  of  London,  v 
lie  nndertakes  to  keep  such  traders'  weights  and  me? 
order. 
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WxDDXB-  The  weighing  machine  referred  to  in  the  information  in  this 
BURN  Qg^QQ  ^g^g  ^1j0  same  weighing  machine  which  was  found  to  be 
Smith.       nnjust,  and  for  which  the  sellers  were  convicted. 

There  is  no  local  standard  weighing  machine  or  scales. 

1905.  tijq  course  adopted  by  the  respondent  in  connection  with  the 

Wnghts  and  Seizure  of  the  weighing  machine  was  in  accordance  with  the 
mMmret—    general  practice  of  inspectors  of  weights  and  measures  in  the 
Unjust  weight  City  of  London  and  County  of  Surrey. 

sian^defaced      ^^®  appellant  contended  (a)  that  by  sect.  48  of  the  Weights 
-—Unj^ut     and    Measures  Act,    1878,    and   sect.    7    of  the  Weights  and 
maehtfitf-^    Measures  Act,  of  1889,  and  the  Regulations  of  the  Borough  of 
^^^oUklocal^  Croydon  made  in  virtue  of  the  powers  conferred  by  sect.  9  of  the 
standard—    last-named   Act,    and   approved   by    the   Board   of  Trade,  an 
Miwumduct  o/ obligation    was   imposed    on   the   respondent   to   compare  the 
xnapecior,     weighing  machine  by  means  of  some  local  standard  as  a  con- 
dition precedent  to  seizing  the  same  ;  and  (b)  that  the  failure  on 
the  part  of  the  respondent  so  to  compare  the  machine  before 
seizing  it   constituted   a  breach  of  duty  or  misconduct  in  the 
execution   of   his   office  as   such   inspector  on  the  part  of  the 
respondent  under  sect.  49  of  the  Weights  and  Measures  Act, 
1878. 

The  respondent  contended  (a)  that  sect.  48  of  the  Weights 
and  Measures  Act  conferred  a  power  to  compare  weights  and 
measures  with  some  local  standard,  but  did  not  impose  a  duty  to 
compare ;  (b)  that  the  words  in  that  section  "  may  compare 
every  such  weight  and  measure  with  some  local  standard  ''  did 
not  apply  to  weighing  machines,  and  that  the  word  '^ measure'' 
meant  measures  of  length  or  capacity  as  set  forth  in  the  3rd 
schedule,  part  1,  of  the  Weights  and  Measures  Act,  1878;  (c) 
that  the  justices'  conviction  of  the  vendors  on  the  7th  day  of  May, 
1904,  estopped  the  appellant  from  contending  either  that  the 
weighing  machine  was  not  unjust  or  that  the  same  was  not 
lawfully  seized ;  {d)  that  the  weighing  machine  was  tested  with 
some  local  standard  ;  and  (a)  that  to  constitute  misconduct  so  as 
to  be  an  offence  under  sect.  49  of  the  Weights  and  Measores 
Act,  1878,  there  must  be  wilful  intent  to  do  wrong. 

The  justices  found  as  facts  that  there  was  no  local  standard 
weighing  machine  or  scales ;  that  the  weighing  machiue  was 
unjust ;  that  the  respondent  used  some  local  standard  weights  in 
testing  the  weighing  machine  ;  that  the  respondent  acted  in  good 
faith  in  seizing  the  weighing  machine ;  and  that  the  evidence  did 
not  support  the  information,  and  they  dismissed  it  accordingly. 

By  sect.  48  of  the  Weights  and  Measures  Act,  1878  (41  &  42 
Vict.  c.  49) : 

Eyery  inspector  under  this  Act  anthoriMd  in  wriilog  under  the  hand  of  a  fu^&Bt 
of  the  peaoe,  aleo  eyery  jnetioe  of  the  peace,  may  at  all  reasonahle  times  inepeet  all 
weights,  measures,  scales,  balances,  steelyards,  aod  weighing  machines  withis  Us 
jurisdiction  which  are  need  or  in  the  possession  of  any  person  or  on  any  premises  ftr 
use  for  trade,  and  may  compare  eyery  snch  weight  and  measnre  with  eone  looil 
standard,  and  may  seise  and  detain  any  weight,  measnre,  scale,  balance,  or  steelyvd 
which  is  liable  to  be  forfeited  in  pnrsnanoe  of  this  Act,  and  may  for  the  pnrpose  of 
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tnoh  ioBpeoiioii  enter  any  plaoe,  whether  a  building  or  in  the  open  air,  whether  open  Wbddsi^ 

or  eodoaed,  where  he  haa  reasonable  canae  to  belieye  that  there  is  any  weight,  burn 

measure,  scale,  balance,  steelyard,  or  weighing  machine  which  he  is  authorised  by  v. 

this  Act  to  inspect    .    .     .  Smith. 

And  by  sect.  49  :  1005. 

If  an  inspector  under  this  Act  stamps  a  weight  or  measure  in  oontraTention  of  any   _  .  ,    ,      . 

prorision  of  this  Act,  or  without  duly  yerifying  the  same  by  comparison  with  a  looal    '^^^'^^'.^^ 

standurd,  or  is  guilty  of  a  breach  of  any  duty  imposed  on  him  by  this  Act,  or  otherwise  J*^^^^" .  .  ^ 

miaoonduots  himself  in  the  execution  qI  his  office,  he  shall  be  liable  to  a  fine  not    ^qJ^ 

exceeding  fiye  pounds  for  each  ofFenoe.  .      ^Jf^^ 

**         *^  stamp  d$fwe€a 

By  sect.  7  of  the  Weights  and  Measures  Act,  1889  (52  &  53    ;;;f^^ 

Vict.  C.  21)  :  Bexmrt^T99i 

Any  local  authority  may  proyide  for  the  use  of  their  officers  working  standards  of     with  local 
measure  and  weight,  and  scale  beams  Off  such  material  and  in  such  form  as  the  Board    stajidard — 
of  Trade  may  approye,  and  those  standards  may,  if  yerified  in  such  manner  as  the  Misconduct  of 
Board  of  Trade  from  lime  to  time  direct,  be  used  for  the  inspection  and  yeriflcation     inspsctor, 
of  weights  and  measures  as  if  they  were  local  standards. 

And  by  sect.  29  (1)  : 

Any  inspector  of  weights  and  measures  or  officer  appointed  for  the  purpose  by  the 
local  authority  may,  at  all  reasonable  times,  enter  any  building  or  part  of  a  building 
or  other  place  in  which  coal  is  sold  or  kept  or  exposed  for  sale,  and  may 
stop  any  yehiele  carrying  coal  for  sale  or  for  deliyeiy  to  a  purchaser, 
and  may  test  any  weights  or  weighing  instruments  found  in  any  such 
p]«oe  or  yehide,  and  may  weigh  any  load,  sack,  or  other  lees  quantity  of  ooal, 
found  in  any  such  plaoe  or  yehiele,  or  which  is  in  course  of  deliyery  to  any 
pnrohaser    .    .    . 

Intsh,  K.C.  and  Tmdal  Davis. — On  the  first  information  the 
respondent  onght  to  have  heen  convicted^  for  it  was  a  breach  of 
his  dnty^  and  therefore  misconduct  on  his  part^  to  deface  the 
weights.  He  can  only  deface  when  the  weights  are  brought  in 
for  verification,  but  when  he  inspects  he  can  only  seize  or  detain 
and  sammon  the  user.  As  to  the  second  information,  there  was 
clear  breach  of  duty  and  misconduct,  for  the  weights  used  were 
those  rejected,  and  there  was  no  testing?  with  any  local  standard. 
Danckwerts,  K.C,  and  Colam,  for  the  respondent,  were  not 
called  upon  to  argue. 

liOBD   Alvkbstone,  C.J. — The  contentions    put    forward   on 

behalf  of  the  appellant  in  this  case  are  really  not  arguable  when 

the  facts  are  properly  appreciated.      I  am  not  expressing  any 

opinion  as  to  whether  any  other  proceedings  would  lie  against 

the  respondent,  for  that  is  not  the  point  here,  and  of  course  there 

may    be   very   good   answers   to  any  other  proceedings.      The 

question  here  is  whether  the  justices  upon  the  facts  set  out  in 

the  case  must  convict  the  respondent  oi  misconduct  under  sect. 

49  of  the  Weights  and  Measures  Act,  1878.    The  only  allegation  of 

misconduct   in   the   first   case   is  that  the  respondent  left   the 

-wBightiB  in  the  possession  of  the  man  and  did  not  retain  them,. 

having  previously  defaced  stamps  upon  them.     The  duty  of  the 

inspector   depends   upon  sect.   48   of  the  Act   of    1878,  which 

authorises  every  inspector  under  the  Act  at  all  reasonable  time» 

to  inspect  all  weights,  measures,  scales,  balances,  steelyards,  and 

^weig^hing  machines  within  his  jurisdiction  which  are  used  or  in 
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Wbddbb-    the  possession  of  any  person^  or  on  the  premises  for  use  for 

BUEN        trade,  and  to  compare  every  such  weight  and  measure  with  some 

Skith.      local  standard,  and  to  seize  and  detain  any  weight,  measure, 

balance,  or  steelyard,  or  weighing  machine,  which  is  liable  to  be 

^^-        forfeited   in   pursuance   of   this   Act.     Under  this   section  the 

Weightt  and  inspector  has  power  to  seize  and  detain ;  but  to  say  that  he  most 

meatures—    seize  and  detain  a  weight  when  he  has  found  it  unjust,  and  has 

^^'^omcM^^  in  consequence  defaced  the  stamps  upon  it,  is  going  too  far,  for 

^ampd^^  the  section  does  not  impose  any  such  duty  upon  him,  though  it 

— I7fyw»t     permits  him  to  do  so.     Regulation  7  of  the  borough  of  Croydon's 

Jj^f^^^    regulations,   approved  by   the  Board  of  Trade,   contemplates 

ioiihlociU     *^®   defacement  of  an  unjust  weight  by  an  inspector  without 

Handardr-    either  obliging  him  to  seize  or  detain  it.     It  seems  to  me  it  is 

Jl%$etmduct  o/ in^possible  to  hold  that  the  justices  hare  arrived  at  a  wrong 

****^^'**'*     conclusion  upon  the  facts  found  by  them.     I  should  have  come 

to  the  same  conclusion  as  they  did,  and  found  that  there  was  no 

misconduct  within  the  contemplation  of  sect.  49  on  the  part  of 

the  respondent.     With  regard  to  the  second  case,  I  think  the 

same  reasons  apply— namely,  that  on  the  facts  the  jostioes  were 

justified  in  finding  that  there  was  no  misconduct. 

Kennedy,  J. — 1  agree  that  under  the  circumstances  set  out  in 
these  cases  there  has  been  no  misconduct  on  the  part  of  the  respon- 
dent. As  weights  and  measures  may  be  seized  and  detained 
under  sect.  48  it  may  be  a  question  whether  it  is  altogether  wise 
to  leave  an  unjust  weight  in  the  possession  of  the  person  using 
it.  But  I  am  very  far  from  saying  that  the  respondent  here  has 
been  guilty  of  misconduct  or  of  a  breach  of  duty  imposed  on  him 
by  sect.  49  of  the  Act. 
BiDLET,  J. — I  agree. 

Appeals  dismissed. 
Solicitoirs :  Frederick  T,  Mawby  ;  F.  C.  Lloyd,  Croydon. 


KING'S  BENCH  DIVISION. 

April  band  6,  1905. 

(Before  Lord  Ai.tkbstomi,  C.J.,  K.inkbdt  and  Ridlit,  JJ.) 

TROcaHTON  (app.)  V.  Maknino  (reap.),  (a) 

Motor-car — Driving  recklessly — Danger  to  •person  on  car — Motor 
Car  Act,  1903  {3  Edw.  7,  c.  36),  a.  1. 

The  appellant  having  refused  to  pay  a  toll  for  a  motor-car,  the 
respondent,  the  toll  collector,  placed  himself  vn  front  of  the  car  to 
prevent  it  proceeding.  Having  been  warned  to  stand  clear,  the 
respondent,  after  the  car  was  in  motion,  hung  on  to  the  side  of 
the  car,  wa«  carried  along,  and  after  having  asked  the  appellant 
to  stop  fell  off  and  was  injured.  The  speed  of  the  car  wa» 
reasonable,  and  no  danger  urns  caused  to  anyone  but  the 
respondent. 

The  justices  convicted  the  appellant  of  reckless  driving  under  sect. 
1  (I)  of  the  Motor  Oar  Act,  1903, 

Held,  that  the  conviction  was  wrong. 

CASE  stated  on  an  information  preferred  againet  tbe  appellant 
by  the  respondent,  a  collector  of  brid^^e  tolls  at  Sandwioh, 
for  that  the  appellant  on  the  23rd  day  of  July,  1904,  then  being- 
the  driver  of  a  motor-car,  drove  anch  motor-car  recklesaly,  con- 
trary to  the  Motor  Car  Act,  1903,  a.  1  (1). 

The  following  facts  were  proved  before  the  juatioes  : 
The  appellant,  on  tbe  2Snl  day  of  Jnly,  1904,  drove  bia  motor- 
oar  over  Sandwich  Bridge,  crosaing  the  river  Stour,  from  the 
direction  of  Ramsgate,  bung  atopped  by  the  respondent  within  a 
short  distance  of  and  before  reaching  the  toll-gate,  aituated  on 
the  bridge  at  tbe  aide  nearest  to  Sandwich. 

No  demand  was  made  upon  tbe  appellant  for  payment  of  any 
tcJl  before  he  entered  on  the  bridge,  altbongh  certain  notices 
-were  exhibited  in  the  roadway. 

The  appellant  was  informed  by  the  respondent  that  a  toll  waa 
payable  for  the  passage  of  the  bridge,  bnt  he  deolined  to  pay, 
and  told  tbe  respondent  to  take  tbe  registered  number  of  the  car 
BZid  backed  it  oS  the  bridge  on  tbe  same  side  on  which  he  bad 
entered  it — namely,  tbe  lUmagate  aide,  and  turned  it  round  wit^ 
»  view  to  prooeeding  in  tbe  direction  in  which  he  hod  come. 
Xbe  respondent  tberenpon  placed  himself  in  front  of  the 
ritH  »  view  of  bo  preventing  j^  prooeeding  further. 

(a)  BaiNntad  I9  W.  Bb  B.  Hhmibt,  Esq.,  B»Rtat»>«t-Law. 
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TsouasTON       The  appellant,  having  warned  the  respondent  to  keep  clear^ 
-_   ''•  set  the  car  in  motion. 

'        The  respondent  thereupon  proceeded  to  the  near  side  of  the 

1905.        car  with  a  view  to  seizing  and  detaining  it,  or  some  part  of  it. 

r~  __       The  appellant  proceeded  along  the  road  to  Ramsgate  at  a  pace 

RmMms      which  was  admitted  to  be  not  more  than  twelve  miles  an  hour, 

cirivinf ^     with  the  respondent  hanging  on  to  the  side  of  the  car,  and  the 

Dangw  to     respondent  was  carried  213  yards  in  that  position  with  his  heels 

jMTton  on  cor  ^^  ^v  ^  ^^^„^A 

^Motor  Cor  ^^  ^^^  ground. 
Act,  1908         The  respondent  asked  the  appellant  to  stop,  which  he  failed  to 
(3  Edw,  7,    to  do,  and  eventually  the  respondent  let  go  the  car  and  fell  to 
«.  38),  f.  1.    |.j^^  ground  and  was  picked  up  in  an  insensible  condition. 

The  speed  of  the  car  while  the  respondent  was  hanging  thereon 
was  in  itself  a  reasonable  speed,  and  no  danger  was  caused  to  any 
person  other  than  the  respondent. 

It  was  contended  for  the  respondent  that  the  driving  away  by 
the  appellant  of  his  motor-car  under  the  circumstances  above  set 
out  was  reckless  driving  within  sect.  1  (1). 

It  was  contended  on  behalf  of  the  appellant  that  these  facts 
did  not  constitute  the  offence  of  reckless  driving  within  the 
meaning  of  the  section,  as  there  was  no  evidence  of  recklessness 
in  the  driving  of  the  car  by  the  appellant. 

The  justices  declined  to  go  into  the  question  of  the  payment  of 
the  toll,  and  only  considered  the  question  as  to  whether  the 
appellant  had  been  guilty  of  recklessly  driving  the  car.  They 
overruled  the  objections  put  forward  on  his  behalf  and  convicted 
him  of  reckless  driving,  having  regard  to  all  the  circumstances  of 
the  case. 

C,  W.  Mathevoa  for  the  appellant. — There  was  no  evidence 
here  of  any  offence  within  sect.  1  (1)  of  the  Motor  Car  Act,  1908. 
The  worcU  ''having  regard  to  all  the  circumstances  of  the 
case  "  do  not  qualify  ''  drives  a  motor-car  on  a  public  highway 
recklessly  or  negligently,*^  but  refer  to  the  other  words  of  the 
section, ''  or  at  a  speed  or  in  a  manner  which  is  dangerous  to  the 
public.'*  He  referred  to  [Smith  y ,  Boon,  84  L.  T.  Rep.  593; 
May  hew  v»  Sutton,  86  L.  T.  Rep.  18).  The  respondent  was 
a  trespasser  on  the  car  and  was  injured  because  he  was 
trespassing. 

Oniom  Vrury  for  the  respondent. — There  was  plenty  of  evidence 
for  the  justices,  and  they  have  found  as  a  fact  on  that  evidence 
that  the  appellent  was  guilty  of  reckless  driving,  having 
regard  to  all  the  circumstances  of  the  case.  These  words  refer 
to  all  the  section,  and  not  only  to  driving  at  a  speed  and  in  a 
manner  dangerous  to  the  public. 

Lord  Alvebstone,  C.J. — This  case  raises  a  question  of  con- 
siderable difficulty,  which  depends  upon  whether  there  was  any 
evidence  on  which  the  justices  could  find  that  in  the  circum- 
stances there  had  been  a  reckless  driving  within  sect.  1  (1)  of 
the  Act.  Now,  sect.  1  (1)  of  the  Motor  Car  Act,  1903,  provides : 
*^  If  any  person  drives  a  motor-c%r  on  a  pqblic  highway  recklessly 
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or  negligently,  or  at  a  speed  or  in  a  manner  which  is  dangerous  TiionaHTON 
to  the  public,  having  regard  to  all  the  circumstances  of  the  case,  * 

includiog  the  nature,  condition,  and  use  of  the  highway,  and  to        

the  amount  of  traffic  which  actually  is  at  the  time,  or  which        1905. 

might  reasonably  be  expected  to  be,  on  the  highway,  that  person        

shall  be  guilty  of  an  offence  under  this  Act."     It  is  important  to      ^b^UbmT^ 
notice   that   the   case   finds   that  the   speed  of   the  car  was  a     dnving— , 
reasonable  speed,  and  that  no  danger  was  caused  to  anyone  but     Oangwr  to 
the  respondent.      It  was  contended  for  the  appellant  that  the  ^^^q^ 
justices  were  wrong  in  taking  into  consideration  in  connection     Aet^  1903 
with  the  charge  of  reckless  driving  the  words  "  having  regard  to     (3  Edw,  7, 
all    the  circumstances   of  the   case,^'   but  I   think   it  is   quite    ^'  ^^^'  **  ^ 
impossible   to  consider   the   question   of  negligent  or  reckless 
driving  without  having  regard  to  the  circumstances.       It  is  said 
that  those  words  only  related  to  the  words  *'  at  a  speed  or  in  a 
manner  which  is  dangerous  to  the  public,^^  but  I  do  not  think  so, 
because  one  must  consider  all  the  circumstances  of  the  case  before 
one  can  say  whether  there  had  been  negligent  or  reckless  driving. 
I  have,  however,  come  to  the  conclusion  that  this  conviction 
cannot  be  supported,  bat  nothing  that  I  say  must  be  supposed 
to   support  the  view  that  the  driver  of  a  motor-car  need  not 
regard  his  obligations  under  the  statute  where  there  is  only  one 
person   in    the   road,   whether   he   is  lawfully  there  or  not,  or 
whether  he  could  or  could  not  get  out  of  the  way.     I  think  that 
the  idea  does  prevail  among  some  motor  drivers  that  if  they  blow 
their  horn  they  are  justified  in  going  on  at  any  rate  of  speed, 
and  that  people  are  bound  to  get  out  of  the  way.     This  practice 
was  not  universal,  but  it  does  to   a  large  extent  prevail.     In  this 
case  there  was  no  evidence  of  any  breach  of  the  section  in  view 
of  what  was  intended  to  be  included  by  the  section,  although 
some   question   might  arise   between   the   toll-keeper   and   the 
appellant    in    regard    to    the    latter^s  conduct,  but  a  personal 
grievance    as    between     the     toll-keeper    and    the    appellant 
in    respect   of    the    latter^s   conduct    is    not,    however,    suffi- 
cient to  constitute  evidence  of   driving  which  was  reckless  in 
itself  or  reckless  in  view  of  all  the  circumstances  of  the  case  as 
referred  to  in  sect.   1    (I)   of  the  Motor  Car  Act,  1903.     It  is 
rather  the  case  of  a  very  unfortunate  occurrence  which  might, 
for  all  I  know,  have  been  caused  by  want  of  reasonable  care  on 
the  part  of  the  appellant  towards  the  respondent,  but  we  should 
be  straining  the  sub-section  if  we  held  that  there  had  been  a 
criminal   offence  under   it   where  there  had    been   no   reckless 
driving  with  regard  to  anybody  on  the  highway.     I  should  be 
slow  to  interfere  where  there  was  any  evidence  before  justices 
that  could  fairly  be  said  to  be  evidence  of  an  offence,  but  we 
ought  not  to  strain  the  statute  and  turn  into  a  criminal  offence  a 
personal    grievance   of  the   complainant   independent   of  what 
would  be  regarded  as  reckless  or  negligent  driving  within  the 
statute. 

Kennedy,  J. — I  do  not  think  that  this  was  within  the  section, 
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Tjk>vobton  properly  and  f airlj  read^  for  my  view  of  tbe  intention  of  tlie 

MAwmt  B®^^^  ^^  ^  prevent  misoondoct  in  the  management  of  a  moior- 

'  car  towards  the  public  who  were  oataide  it  on  the  highway.    Hie 

1905.  section  was  not  meant  for  the  protection  of  persons  on  the  car 

/^     _  itself^  but  was  for  the  protection  of  persons  using  the  highway. 

fiMJUMt  ^  ^^  ^^^  think  that  the  intention  was  to  punish  anyone  who  wm 

drMng^  rcckloss  as  regards  passengers  on  the  oar. 

Danger  to  RiDLEY,  J.  COnCUITed. 

Act,  190S         Solicitors:    Sandford  and   Co.;   Rare  and   Oo,,  for  F.  W. 
(S  Edw.  7,    Hardman,  Deal. 

c.  86),  f.  1. 
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Friday,  April  7,  1905. 

(Before  Lord  Alvkbstone^  C.J.^  Kennedt  and  Bidlet,  JJ.) 

WOLFENDEN  (app.)  V.  McOuLLOCH  (fCSp.).  (a) 

Sale  of  Food  and  Drugs  Acts — Milk — Deficiency  in  fat — Sold  as 
from  cow — Not  tampered  with  or  adulterated — Sale  of  Food 
and  Drugs  Act,  1875  (38  Sf  39  Vict.  c.  63),  s.  6. 

The  appellant  was  charged  under  sect.  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  for  selling  milk  not  of  the  nature,  substance, 
and  quality  demanded,  a^  such  milk  contained  only  2'81  per 
cent,  of  milk-fat. 

It  was  proved  that  there  had  been  no  adulteration  of  or  abstraction 
from  the  milk,  but  that  the  deficiency  of  fat  wa>s  dv^  to  the  cows 
not  having  been  milked  for  fourteen  hours,  and  the  fat  becoming 
absorbed  by  the  cows.  The  hours  of  milking  adopted  by  the 
appellant  were  the  hours  usually  adopted  in  the  district. 

The  justices  were  of  opinion  that  they  were  bound  to  convict  by  the 
decision  in  Smithies  v.  Bridge  (87  L.  T.  Rep.  167;  (1902)  2 

jK:.b.  13). 

Held,  that  the  justices  ought  to  have  considered  whether  the  mUk 
was  of  the  nature,  substance,  and  quality  demanded  ;  that,  unless 
the  quantity  of  milk-fat  which  was  absent  was  so  large  as  to 
point  to  an  abnormal  state  of  things,  there  was  no  evidence  upon 
which  they  could  convict  under  the  circumstances. 

CASE  stated  on  an  information  preferred  by  tbe  i^spondflot 
against  tbe  appellant  for  that  be  sold  a  certain  article  of 
food — to   wit,   a  pint  of  milk — which  was  not  of  the  nature, 

(a)  Beporied  by  W.  dx  B.  Hbbbbbt,  Eiq ,  BMiiit0r-at.Lftw. 


!         snbst&nce,  aod  quBlity  of  thearticledemaadedby  therespoudent,  WoLraitmM 
j         the  purchaser,  contrary  to  tbe  proTisions  of  sect.  6  of  the  8ale  of  „  ,,  ■■ 
I         Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63).  McCtli^-. 

On  the  hearing  of  the  informatioQ  the  following  facts  were        1905. 

proved :  

About  nine  o'clock  in  the  morning  of  the  23rd  day  of  July,     "nd  Drum 
1904,  at  Bootle,   the   respondtiiit   met   the    appellant's    agent    Aeit—MiOc 
delireriag   milk   in  M.-road  in  ibe  borough,  and  asked  to  be  —DefidMieji 
supplied  with  a  pint  of  milk,  and  was  served  by   the  appellant's  *"/''*"-^^^ 
agent  from  a  two-gallou    can,  and  the  respondent  paid  for  the  jio  tamptring 
milkthesum  of  2d.,  which  was  the  recognised  price  for  new  milk,    or  od«((«ra- 
The  respondeni  stated  that  he  purchased  the  milk  for  analysis  '^~^  *  " 
by  the  pablic  analyst,  divided  tbe  sample  into  three  partfi,  and         ,|  c_     ' 
otherwise  complied    with  the  requirements  of  the  Acts.     The 
public  analysts  for  the  borough  gave  their  certificate   in  the 
following  terms: 

W«,  tha  Dndenigntid  pnblio  kiikljats  for  the  sud  boroogh  of  Bootle,  do  haraby 
owtifj  thftt  we  reusired  on  the  S3rd  da.;  of  Jnl;,  1004,  from  Inapeotor  H.  T.  Smith 
»  umple  of  milk  fur  ikD>l>aiB,  mud  buve  aiiftlj  Bed  tha  um*  knd  deolate  tha  raanlt 
at  our  uialjiie  to  be  aa  folloif  B  :  We  are  of  opiaioa  that  the  aaid  Mmple  ooDtained 
tbe  pattg  ai  nadrr— 3  SI  pfF  oant.  fat,  8'9«  par  oant.  other  aolidt,  11-75  per  orat. 
lo'al  tolidf,  nod  that  ic  ia  ibghtlr  defioiaut  la  artam.  ObterTatioDB. — Ho  ahange 
bad  tikaa  plao«  ia  the  oouititntion  of  tbe   lample  tbat  would  inletfere  with  tbo 

It  was  proved  by  the  production  of  the  analysts'  certificate, 
and  not  disputed  by  the  appellant,  that  the  milk  supplied  con* 
tained  only  2'8I  per  cent,  of  fat,  and,  further,  that  tbe  cows 
from  which  the  milk  had  been  obtained  had  been  milked  at  about 
foar  o'clock  in  the  morning  of  the  23rd  day  of  Jnly,  and  that  the 
milk  so  sold  as  above-mentioned  had  not  been  tampered  with  or 
adulterated  in  any  way,  but  was  in  the  same  condition  exactly  as 
it  had  come  from  the  cows  at  that  milking. 

It  was  further  proved  that  the  cows  before  tbe  four  o'clock 
milking  had  not  been  milked  for  at  least  fourteen  hours — tbat  is 
to  say,  at  about  two  o'clock  in  the  afternoon  of  the  previous  day 
— and  that  the  small  percentage  of  fat  above  mentioned  was 
accounted  for  by  the  fact  of  that  long  interval  between  the  two 
milkings,  a  portion  of  the  fat  of  the  milk  during  that  interval  of 
fourteen  hours  becoming  absorbed  by  tbe  cows. 

It  was  also  proved  ibat  the  hours  of  milking  adopted  by  the 
arppellant — viz.,  four  o'clock  in  the  morning  and  two  o'clock  in 
tbe  afternoon — were  the  hours  usually  adopted  by  the  trade  in 
the  borough  and  also  in  the  neighbouring  city  of  Liverpool  ao' 
district. 

The  regulations  of  the  Bonrd  of  Agriculture  called  tbe  "  P 
jf  Milk  Itegulalions,  1901,"  dated  the  6th  day  of  August,  1' 
•t&tB  as  follows : 

(1)   "WlieTO  a  sample  of  milk  (no    being  milk  lold  a*  ikinmad  or  Mp»- 
oiid«ii«ed  milk]  oontaina  leu  tbaa  3  per  oent.  of  milk-fat,  it  ihall  be  prei' 
3e  parpoeea  of  the  Sile  of  Food  and  Dmga  Aola,  1875  to  1S99,  until  the  r 
roved,  tiiKt  tha  milk  ia  not  gvuuina  bj  rsRBon  of  tbe  abatraotion  tberefrc 
.t  or  Uie  addition  thereto  of  «  a'er.     (2)  W>  »ra  a  Btmpla  of  milk  (no' 
vol..     XX.  K   K   K 
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WourBNDXM  sold  M  Bkimmed  or  sepanted  or  oondmiaed  milk)  oontaina  lets  than  8'5  per  oeni  of 

V.  milk-aolidB  other  tluui  milk-fat,  it  ■bidl  be  preenmed  for  the  purposes  of  the  Ssle  of 

MoCuLLOCH.  Food  and  Drags  Acts,  1875  to  1899,  nntQ  the  contrary  is  prored,  that  the  milk  is 

not  genuine  by  reason  of  the  abetraotion  therefrom  of  milk-adlids  other  than  milk- 

1905.         fat,  or  the  addition  thereto  of  water. 

8ai§  o/^Food      The  justices  were  of  opiuion  that  there  had  been  no  adalter- 

and  Brugn    ation  of  or  abstraction  from  the  milk,  but,  having  regard  to  the 

^^t¥^    facts  proved,  they  were  of  opinion  that  the  offence  charged  had 

in/of^^Md  1^®®^  proved  and  established,  and  that  they  were  bound  so  to 

4M/romcoi4i~  decide  by  the  decision  of  the  Hi^h  Court  in  the  case  of  Smithies 

No  UmpeHng  y.  Bridge  (87  L.  T.  Rep.  167 ;  (1902)  2  K.  B.  13),  and  they  con- 

Viet,  e,  08,  Horridge,  K.C.  and  Greer  for  the  appellant. — The  conviction 
».  6.  here  was  wrong,  for  the  justices  were  not  bound  by  the  decision 
in  Smithies  v.  Bridge  (87  L.  T.  Rep.  167 ;  (1902)  2  K.  B.  13)  for 
the  circumstances  here  were  very  different  from  that  case.  In 
this  case  the  cows  were  milked  at  the  hours  usually  adopted 
throughout  the  district.  The  justices  have  not  decided  the  pointy 
which  they  should  have  considered — namely,  whether  or  not  this 
milk  was  of  the  nature,  substance,  and  quality  demanded. 
Smithies  v.  Bridge  does  not  lay  down  any  hard  and  fast  rule, 
which  the  justices  seem  to  think  that  it  does. 

C.  F,  Pritchard  for  the  respondent.  There  was  evidence  here 
for  the  justices  to  find  that  the  milk  was  not  of  the  nature, 
substance,  and  quality  demanded.  They  have  considered  the 
facts  and  applied  Smithies  v.  Bridge  to  those  facts.  The  con- 
viction was  therefore  right. 

Lord  Alvbbstonb,  C.J. — The  only  doubt  I  have  had  in  this  case 
since  the  point  has  been  clearly  put  to  us  by  the  learned  counsel 
is  whether  we  are  quite  justified  in   quashing  the   conviction 
altogether  or  whether  we  must  send  the  case  back  so  that  the 
magistrates  may  themselves  find  as  they  think  fit  upon  such  evidence 
as  there  is ;  but  inasmuch  as,  in  my  opinion,  the  magistrates' 
decision,  on  the  ground  on  which  we  can  see  it  proceeded,  went 
upon  a  wrong  basis,  I  think  that  nothing  would  be  gained  by 
sending   it   back    so  that  this   particular   case  might  be  dealt 
with,  as  I  am  satisfied  the  magistrates  did  not  mean  to  come 
to  an  independent  conclusion  that  the  offence  had  been  proved. 
I  think  it  is  best  in  the  first  instance  that  I  should  say  after  the 
full  argument  we  have  had  and  a  reconsideration  of  it,  whatever 
may  be  individual  opinions  upon  this  kind  of  case,  as  to  which 
there  is  ample  room,  of  course,  for  difference,  I  see  no  reason  to 
doubt  that  the  judgment  or  the  decision  in  Smithies  v.  Bridge 
(87  L.  T.  Rep.  167;  (1902)   2  K.  B.  13)  was  right,  and  that  it 
laid  down  quite  a  different  rule  to  that  which  I  think  the  magis- 
trates have  imagined  in  this  case  it  laid  down.     It  was  a  very 
peculiar  case.     It  had  been  before   two  tribunals  of  fact,  the 
original  justices  and  the  justices  at  quarter  sessions,  and  both 
the  original  justices  and  the  appeal  justices  had  come  to  the  con- 
clusion that  the  offence  was  made  out,  or,  in  other  words,  had       J 
come  to  the  conclusion  that  the  article  supplied  was  not  of  the 
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natare^  substance,  and  quality  of  the  article  demanded.     Then,  WoLjr«ND«if 
upon  appeal,  it  raised  this  difficult  question:  There  beiu^  no  de  moCullooh 

facto  adulteration  of  the  milk  after  it  left  the  cow  could  there  be        

an  offence  ander  the  statute  in  that  state  of  circumstances  ?     It        1905. 
produced,  as  those  who  have  heard  the  case  know,  a  difference      iTT'vwid 
of  opinion  which  may  on  such  a  point  be   not  unnatural.     On    aiidDrv^s 
consideration  I  do  not  think  that  I  should  be  disposed  to  vary    AeU^Milk 
what  I  have  laid  down  as  the  test:  "If,  however,  the  article   r"^^5!!s*3[ 
produced,  although  it  is  produced  by  the  cow,  is  the  result  of  an  ^I^^  cwf— 
abnormal  condition  of  things  arising  either  from  disease,  or  as  No  tampering 
here  from  unusual  treatment  of  the  cow,  I  think  that  that  does   f  aduUera- 
amount  to  evidence  on  which  the  magistrates  can  find  that  the  ^*^^  ^  03 
article  is  not  of  the  nature,  substance,  and  quality  of  the  article        $.  6. 
demanded.^'     That  meant  to   indicate  in  the   clearest  possible 
terms  that   given  milk  in  fact  defective  in  milk-fat  it  was  a 
question   of  fact  for  the  magistrates  to  deal  with  the  matter. 
Perhaps  I  ought  to  add  that  that  was  certainly  a  very  peculiar 
case  upon  the  facts.     There  was  a  very  large  deficiency,  no  less 
than  30  per  cent.,  and  it  was  established  that  the  person  from 
whom  the  milk  came  had  been  told  that  the  quality  of  the  milk 
would  be  poor  in  that  respect  in  consequence  of  the  unusual 
and  abnormal  way  in  which  he  was  milking  his  cows.     Of  course, 
when  I  say  "  abnormal "  I  do  noJi  mean  to  refer  to  any  fixed 
rule ;  I  mean  such  a  method  of  treatment  that  the  product  is 
something  different  to  what  it  would  ordinarily  and  naturally  be. 
If  the  magistrates  had  come  to  the  conclusion  that  Mr.  Pritchard 
asked  us  to  say  they  have,  upon  an  independent  question  of  fact 
that  the  offence  charged  had  been  proved  I  should  have  hesitated 
very  much  to  overrule  them  or  to  have  suggested  we  could  do 
more  than  send  the  case  back,  but  I  do  not  think  that  is  what 
they  meant.     I  think  they  have  stated  it  very  fairly,  and  have 
said  that  looking  to  the  fact  that  there  was  this  deficiency  and 
looking  to  the  fact  that  the  cows  were  milked  at  intervals  of 
fourteen  hours  and  ten  hours  respectively,  they  thought  they 
were  bound  by  the  decision  of  Smithies  v.  Bridge  to  decide  in 
the  way  in  which  they  did  decide.     I  think  that  is  wrong.     They 
were  not  bound  so  to  decide ;  they  were  bound  to  consider  the 
matter  for  themselves,  and  to  say  whether  the  article,  having 
regard  to  the  way  in  which  it  had  been  produced,  was  of  the 
nature,  substance,  and  quality  of  the  article  demanded.     In  this 
case  there  was  a  very  small  deficiency  of  milk-fat — 19  out  of  3. 
There  was  an  excess  of  solids  other  than  milk-fat  above  8'5,  and 
there  was  an  express  finding  that  there  had  been  no  adulteration 
and  that  there  had  been  no  abstraction  of  milk-fat.      The  two 
points  upon  which  the  sample  is  prima  facie  evidence  that  the 
milk  is  not  genuine  by  reason  of  the  abstraction  therefrom  of 
milk-fat  or  the   addition  thereto  of   water  are  both  expressly 
negatived.     Therefore,  unless  the  quantity  of  milk-fat  which  was 
absent  was  of  itself  so  large  as  to  point  to  an  abnormal  condition 
of  things,    there  is   substantially   no    evidence   on  which  the 
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WoLFENDEN  magistrates  could  act.     I  am  quite  clear  the  3  per  cent.^  althongb 
^  ^'  it  is  a  standard  for  poor  milk,  is  not  intended  to  be  a  minimum, 

*  because  the  order  of  the  Board  of  Agriculture  says  expressly : 

1905.        ''It  shall  be  presumed  for  the  purpose  of  the  sale   uutil  the 

"T"        contrary  is  proved/'     Therefore  that  the  Board  of  Agriculture 

and^riMs    regulation  contemplates  that  there  may  be  milk  with  less  than 

Aci9—Miik    8  per  cent,  and  still  be  genuine  is  abundantly  plain.     That  being 

--Deficiency   so  it  seems  to  me  that  the  magistrates  ought  to  have  asked  them* 

M  from  cow---  selves  this  question :    Looking  to  the   fact  that   there  is  this 

No  lampering  deficiency,  and  that  there  is  this  method  of  milking  the  cows,  is 

or  aduUera-   the  article  produced  difEerent  in  nature,  substance,  and  quahty 

g\  6.  '  themselves  that  question  they  would  have  come  to  a  conclusion  in 
favour  of  the  appellant.  I  have  no  doubt  that  they  only  decided 
otherwise  in  consequence  of  the  view  which  they  took  of  the 
extent  to  which  Srmthies  v.  Bridge  was  binding  upon  them.  I 
think,  therefore,  there  is  no  object  in  sending  the  case  back.  I 
think  the  magistrates  did  proceed  upon  a  view  of  the  law  which  is 
not  iu  accordance  with  the  true  view  of  SmithUa  v.  Bridge,  and 
therefore  that  this  appeal  ought  to  succeed  and  the  conviction  be 
quashed. 

Kennedy,  J. — I  am  of  the  same  opinion.  It  appears  to  me  it 
is  impossible  reasonably  to  read  this  case  without  seeing  that  the 
magistrates  meant  to  decide  and  did  decide  in  favour  of  a  con* 
viction  because  they  felt  themselves  bound  so  to  decide  by  the 
case  of  Smithies  v.  Bridge,  and  that,  but  for  that  decision,  they 
would  have  come  to  another  conclusion.  I  can  draw  no  other 
inference.  Therefore,  it  seems  to  me  there  is  no  use  in  sending 
the  case  back.  With  regard  to  Smithies  v.  Bridge  I  am  qnit'O 
satisfied  with  what  my  Lord  has  said,  that  without  interfering 
with  that  case  at  all  or  without  wanting  to  impugn  the  justice  of 
the  decision  of  the  Court,  this  case  is  not  that  case  or  within  the 
facts  of  that  decision.  It  is  quite  clear  upon  the  facts  that  the 
state  of  things  here  in  regard  to  the  condition  of  the  milk  is  very 
different  from  the  state  of  things  there.  If  there  was  any 
question  of  fact  in  any  future  case  with  regard  to  what  I  may  call 
abnormal  treatment,  using  those  words  in  a  popular  sense,  of  the 
animal,  and  serious  consequences  arising  from  the  treatment, 
namely,  a  very  serious  difference  in  the  quality  of  the  article 
tendered  or  given  to  the  buyer  as  milk,  we  are  not  now  decidiug 
otherwise  than  that  it  would  be  a  question  for  the  magistrates  to 
deal  with  as  the  Court  held  they  might  deal  with  it  in  that  case. 
It  is  quite  right  they  were  bound  by  that  case.  On  the  facts  in 
this  case  the  decision  is  founded  simply,  as  it  seems  to  me,  upon 
the  supposed  compulsory  application  of  that  case  to  the  facts  of 
this  case,  and  I  think  they  would  not  have  made  that  application 
in  any  way  except  under  the  authority  which  they  deemed  must 
apply  to  the  facts  of  this  case,  although  those  facts  are  not  the 
same  as  there.  I  think,  therefore,  that  this  appeal  must  be 
allowed. 
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RiDLBT,  J. — I  am  of  the  same  opioion.  I 
case  when  the  evidence  was  given  of  the  r( 
there  was  in  accordance  with  the  regulatious 
of  Agricalture  a  presumption  until  the  conti 
the  milk  was  not  genuine  by  reason  of  the  a 
of  milk-fat  or  the  addition  thereto  of  water  ; 
that  was  given  before  the  magistrates  it  wi 
had  been  no  abstraction  of  milk-fat  nor  anj 
water.  In  the  result,  therefore,  there  was 
the  milk  was  not  geuuiue.  I  do  not  think 
was  a  presumption  it  was  genuine,  but  at  i 
this,  that  the  matter  was  left  at  large  for 
the  magistrates.  I  feel  certain  that  tliey  wi 
conclusion  in  favour  of  the  appellant  that  tl 
and  that  it  wa.s  of  the  nature,  aubstancej  ar 
had  it  not  been  for  the  previous  decision  in 
which  has  been  referred  to  by  Kennedy,  J. 
Jnstice.  I  can  only  say  that  it  seems  to  na 
m  its  nature  and  in  its  lacts  from  the  case  o 
and  that  it  is  unnecessary  any  further  to 
decision  was  right  or  whether  it  was  wronj 
a  very  different  thing  if  you  have  to  meet  a 
to  the  knowledge  ol  the  farmer  there  is  spei 
with  the  cows  and  preventing  ihem  fron 
properly  be  called  milk  of  the  normal  va 
merely  a  case  in  which  the  milking  hours 
there  are  fourteen  hours  on  one  side  and 
I  cannot  help  thinking  that  the  magistrat 
upon  the  idea  that  the  former  case  made  it  i 
convict  when  in  the  absence  of  that  decii 
acquitted.  I  think  there  was  no  such  nece 
that  thei'efore  the  proper  course  is  to  say 
ehonld  be  quashed. 

Solicitors:  Kwf/ier/oi'd,  Liverpool ;  Sharf 
and  Co.,  for  J.  H.  Farmer,  Bootle. 
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KING'S  BENCH  DIVISION. 

Monday,  April  17,  1905. 

(Before  Kennedy  and  Ridley,  J.J.). 

Babnabd  (app.)  V.  Barton  and  others  (resp.).  (a) 

Licensing — Selling  by  retail  without  a  licence — Charge  proved — 
Information  dismissed  becaicse  offence  of  trifling  nature — 
Licensing  Act,  1872  (35  &  36  Vict,  c.  94^,  s.  3 — Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  s.  16. 

Selling  intoxicatiyig  liquor  vnthout  a  licence  for  nine  days  is  not  aiir 
offence  of  a  trifling  nature  which  justifies  justices  in  dismissing 
informations  therefor,  merely  because  the  transfer  sessions  are 
not  held  for  that  period,  and  there  is  a  boD&  fide  intention  to 
apply  for  a  transfer  of  the  licence  at  such  sessions, 

CASE  stated  on  five  informations  preferred  by  the  appellant 
against  the  respondent  for  unlawfully  selling  intoxicating 
liquors  by  retail  which  he  was  not  licensed  to  sell,  contrary  to 
sect.  3  of  the  Licensing  Act,  1872,  and  on  two  informations 
against  two  other  persons  for  aiding  and  abetting  that  offence 
contrary  to  sect.  5  of  the  Summary  Jurisdiction  Act,  1848. 

On  the  hearing  of  the  information  the  following  facts  were 
proved  or  admitted : 

On  the  13th  day  of  April,  1903,  Joseph  Henry  Anstey  waa 
duly  licensed  to  sell  intoxicating  liquors  by  retail  at  a  house 
called  the  Fighting  Cocks. 

On  the  15th  day  of  October,  1904,  J.  H.  Anstey  gave  up 
possession  of  the  house,  and  on  the  same  day  the  respondent 
took  possession  thereof  as  the  tenant  of  the  brewers  who  were 
the  owners  of  the  house,  without  previously  having  obtained  any 
authority  whatever  from  the  justices  to  sell  intoxicating  liquor 
therein  by  retail. 

The  several  sales  of  intoxicating  liquor  alleged  in  the  above 
informations  to  have  been  made  by  the  respondent  were  in  &ct 
made  by  him.  The  sales  were  made  with  the  knowledge  and 
consent  and  under  the  instructions  of  the  two  other  respondents. 

On  the  24th  day  of  October,  1904,  proper  notice  having  been 
given  of  such  intended  application,  J.  H.  Anstey  applied  to  the 
licensing  justices  and  obtained  a  transfer  of  his  licence  to  the 
respondent. 

The  justices  sat  only  once  a  month,  and  there  was  no  petty 
session  at  which   the  application  could  have  been  made  tor  a 

(a)  Reported  by  W.  dx  B.  Herbert,  Esq.,  Bftrriater-at-Law. 
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temporary  transfer  of  the  licence  to  the  rt 
2t>th  day  of  September  and  the  24tli  day  ( 

In  cases  of  transfers  of  licensed  premise 
on  which  no  petty  sessions  are  held  it  i; 
petty  seasional  divisions  and  in  this  div 
temporary  transfer  at  the  next  petty  sesai< 

For  the  prosecution  it  was  contended  tl 
stances  aforesaid,  the  respondents,  who  ha 
committed  the  offences  with  which  they  w 
be  convicted  thereof. 

For  the  defence  it  was  contended  that : 
for  and  obtained  at  the  earliest  opportanit 
changed  bands.  That  it  was  impossibli 
tenants  of  licensed  honses  to  take  possess 
petty  sessions  were  held.  That  defend; 
their  experience  was  the  usual  custom, 
comply  with  the  law,  and  there  being  no  ■ 
the  parish  public  inconvenience  would  ha' 
the  house  been  closed  until  the  transfer  hi 

The  justices  were  of  opinion  that  all  tli 
agaiost  all  the  respondents,  but  considers 
no  intention  of  infriDging  the  provisi' 
Licensing  Act,  1872,  and  that  the  ofFencef 
committed  were  of  so  trifling  a  natnre  thi. 
inflirt  any  punishment,  and  thereupon 
charges  under  sect.  16  of  the  Summary  J 

CE.  Jones  fur  the  appellnnt. 

Poyser  for  the  reapondeots. 

Kennedy,  J.— Iu  my  view  this  case,  «s 
an  important  case.  It  is  very  important 
the  discretion  which  the  justices  have  l 
the  Act  of  ParJiameut  under  the  importaii 
.section  of  the  Summary  Jurisdiction  Act 
referred  to  by  those  who  have  administer! 
on  many  occasions,  and,  amongst  olheii 
cases  being  before  them  which  Mr.  Poyi 
ferred  to.  That  is  a  jurisdiction  which  is 
are  not  to  exercise  a  discretion,  as  it  were, 
discretion  if  there  is  really  any  ground  f  i 
exercised.  It  is  a  discretion  which  is  coi' 
terms  :  "  If  the  court  of  summary  juriadi : 
the  charge  is  proved,  the  offence  was  in  1 1 
triBiog  a  nature  that  it  ia  inexpedient  to 
or  any  other  than  a  nominal  punishme 
proceeding  to  conviction,  may  dismiss  thi 
Court  thinks  fit  may  order  the  persoi 
damages  not  exceeding  40fi.,  and  such  i  ■ 
reasoTirtble,  or  the  Court,  on  convicting  tl  i 
him  cooditionally."  Now  I  quite  agree  ■ 
I  said  anything  to  the  reverse   at  first,  I  i 
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Bjlbvakd    is  quite  right  in  pointing  out  that  there  may  be  in  a  particular 

••  case,  to  use  the  words  of  the  section,   something  which  makes 

^OTH»a^"  the  commission  of  that  which   otherwise  but  for  those  circum- 

stances  would  be  serious,  because  the  nature  of  the  offence  is 

1905.        serious,  trifling.     I  am  not  saying  that  that  is  not  so.     The  mere 
l^/^j^^      casual  breach,  if  I  may  call  it  so,  of  a  by-law  is  in  itself,  in  its 
AeU—8aU    nature  as  well  as  under  the  concurrent  circumstances,  of  such  a 
wiiho%u      kind  that  the  justices,  there  being  no  deliberate   inteution.to 
^'•*'*"~     break  such  a  by-law,  might  treat  it  as  trivial ;  but  the  words 
imuinq^-^     cover  both  cases  of  ofEences  in  the  particular  case  of  so  trifling 
Boni  fide     a  nature  that  they  may  exercise  their  discretion.     In  this  case 
*'****jjj**  *^  there  is  really  nothing  suggested  which  could  mitigate  the  offence 
UmiiL—     ^^  reduce  the  offence  to  a  trifling  nature  if  it  was  a  serious  one. 
85  ^  36  Viet,  That  is  not  to  be  found  in  the  case.     If  there  had  been,  then,  as 
Aft  ^**  *'  '•*    ^  think  Lindley,  L.J.,  says  in  the  case  which  has  been  referred 
c.  49  «.  16^.    ^'  ^^^  ^  which  I  shall  refer  in  a  moment,  it  may  be  one  would 
feel  oneself  bound  not  to  interfere  with  the  discretion  of  the 
justices.     But  it  seems  to  me  upon  what  is  stated  that  they  had 
nothing  before  them  except  what  is  in  the  case.     Therefore  we 
have  to  see  from  the  terms  of  the  case  whether  there  has  been 
such  an  exercise  of  the  discretion  as  we  have  a  right  to  review 
or  not.     Now,  what  was  the  nature  of  the  offence  here?     To  my 
mind  it  was  a  very  serious  offence.     If  the  licensing  laws  are  to 
be  of  any  service  to  the  public  order,  which  the  Legislature  has 
emphatically  by  many  statutes  held  most  important,  it  seems  to 
me  for  an  unlicensed  person  deliberately   for  nine  days  to  carry 
on  business  without  a  licence,  and  apparently  from  the  case  do  a 
considerable  business,  is  a  serious  breach  of  the  l>iw.     The  most 
that  can  be  said  is  that  the  respondents  had  no  intention  of 
carrying  on    the   house   otherwise    than    reputably   and    really 
applying  for   the  transfer  when  they  got   the   opportunity   of 
applying.     But  that  they   deliberately    apparently   under  some 
sort  of  an  idea  of  a  custom  did  that  which  tbey  knew  the  law  did 
not  justify  there  seems  to  be  no  doubt  on  the  case  itself.     There- 
fore it  seems  to  me  that  as  it  stands  it  is  in  its  nature  a  serious 
offence,  and  I  cannot  find  anything  in  the  case  which  makes  it 
trifling,  because  for  nine  days  the  only  public  house  had  been 
carried  on  openly  for  all  licensed  hours,  I  think  from  the  16th 
day  of  October  to  the  24th  day  of  October,   by  an  unlicensed 
person,   and   by    the   instructions  of    the    brewers'    managing 
director  and  agent.     I  cannot  see  anything  which  on  the  face  of 
those  facts  makes  this  offence  trifling.     I  cannot  see  anything 
which  justifies  the  grounds  suggested  that  they  had  no  intention 
of  infringing  the  provisions  of  which  tliey  perfectly  well  knew. 
Under  these  circumstances  can  we  be  said  to  be  prevented  from 
saying,  as  we  have  to,  whether  that  infringement  was  of  so  trifling 
a  nature  as  to  justify  the  course  taken,  there  being  really  nothing 
suggested  outside  this  case  ?     Can  we  say   that  that  position 
taken  up  can  be  in  accordance  with  the  law  ?     That  question  was 
actually   dealt  with   by  a  very  important  tribunal  in  the  case 


wuiuii  mr.  duiiea  oueu  lu  uh  ui  jrmapv  v,  j^caiis  \r*  xj-  x.  nejj. 
314;  (1896)  1  Q.  B.  305).  The  matter  there  came  before  ^ 
Lindley,  L.J.,  and  Kay,  L.J.,  sitting  together  ua  the  Divisional 
Court.  There  the  justicea  agaiust  whose  deciaioii  the  appeal 
was  were  held  to  have  "  had  no  juriadiction  to  review  the  deciaion 
of  the  commissioners  as  to  granting  or  withhokling  a  certificate 
nf  exemption  and  that  the  offence  of  refusing  to  take  out  a  dog 
licence  was  not  an  offence  of  a  trifling  nature  to  which  sect.  16 
of  the  Summary  Jurisdiction  Act  of  1879  would  apply."  It 
seems  to  me  the  keeping  open  of  a  house  for  nine  days  and 
carrying  on  trade  there  without  a  licence  and  doing  80  intention- 
ally (which  is  what  these  persons  ought  to  have  been  convicted  ' 
of)  is  not  an  offence  of  a  trifling  nature.  Of  course,  if  there 
were  special  facia  in  the  case  which  wore  stated  by  the  mag  is-  3 
trates  hs  facta  making  the  offence  trifling,  it  is  not  part  of  OUr  , 
province  to  review  their  decision,  but  there  are  none  such  atated 
here  except  that  there  was  the  iicuni/irfe  intention  to  get  a  transfer 
when  the  time  came,  and  they  were  quite  prepared  to  break 
the  law  until  that  time  came  for  their  own  convenience.  That  is 
what  it  really  conies  to,  not  making  proper  arrangements  for  the 
pei-son  who  Lad  been  tenant  to  remain  or  the  going  out  did  not 
fake  place  until  after  the  date  at  which  a  proper  transfer  could 
be  obtained.  It  appears  to  me  there  is  nothing  which  justifies 
such  a  finding  of  it  being  trifling.  In  my  opinion  the  magistrates 
ought  to  have  convicted.  It  is  not  at  all  necessary  for  us  to  say,  nor, 
speaking  formyself,  do  I  intend  to  say,  that  there  ought  to  have 
been  a  serious  fine  inflicted.  They  may  inflict  what  they  please. 
I  do  not  say  a  nominal  fine  because,  if  they  were  entitled  on 
account  of  the  trifling  nature  of  the  offence  to  inflict  a  nominal 
fine,  they  would  have  been  within  sect.  16,  which  I  do  not  think 
they  were.  I  do  not  mean  there  ought  to  be  a  severe  penalty, 
but  I  do  not  see  anything  which  enabled  them  to  treat  this  as  a 
trifling  offence  nor  to  which  they  ought  to  have  applied  the  wide 
power  of  sect.  16. 

Ridley,  J,^ — -I  quite  agree  with  what  my  brother  Kennedy  has 
said,  and  he  has  so  fully  covered  the  ground  that  I  do  not  think 
it  necessary  to  add  anything. 

Cane  remitted  to  justices. 

Solicitors:  F.  P.  Siitthery  ;  Toovey  for  liankt  and  Hooley, , 
Bury  St.  Edmnnda. 


BoEi  Sde 

apply  for 
lictnce— 

5  f  as  Vict. 

c.  94, 1.  3  ; 

3  4-  4S  Fief. 

:.  40,  (.  16. 
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KING'S  BENCH  DIVISION. 

Thursday,  June  8,  1906. 

(Before  Lord  Alybrstonb^  C.J.,  Kennedy  and  Ridley,  JJ.) 

MusGRAVTB  (app.)  V.  Kennison  (resp.).  (a) 

Motor-car — Speed  limit  in  Royal  Park — Parks  Regulation  Act, 
1872  (35  &  36  Vict.  c.  lb),  s.  d— Statutory  Rules  and  Orders, 
1904,  No.  979,  r.  4. 

By  rule  4  of  the  Statutory  Rules  and  Orders,  1904,  No.  979: 
"  Cars  propelled  or  drawn  by  mechanical  means  shall  only  he 
admitted  [into  Royal  parks'}  subject  to  such  regulations  as  may 
from  time  to  time  be  passed  by  the  Commissioners  of  His 
Majesty's  Works  and  Public  Buildings,  and  published  hy 
notice  exhibited  in  the  parks." 

These  rules  were  made  under  the  Parks  Regulation  Act,  1872, 
and  wei*e  duly  laid  before  Parliament. 

The  commissioners  published  a  notice,  which  was  posted  at  the 
park  gates,  that  no  car  propelled  or  drawn  by  mechanical  means 
was  to  be  allowed  to  proceed  at  a  greater  pace  than  ten  miles  per 
hour.     This  notice  wa^  not  laid  before  Parliament. 

Held,  that  the  regulation  contained  in  this  notice  was  good. 

CASE  stated  on  an  information  preferred  against  the  appellant 
by  the  respondent  for  that  he  on  the  23rd  day  of  January, 
1 905,  in  a  certain  Royal  park  called  the  Green  Park  did  unlaw- 
fully drive  a  certain  motor-car  at  a  greater  speed  than  ten  miles 
an  hour  contrary  to  the  regulations  made  by  the  Commissioners 
of  His  Majesty's  Works  and  Public  Buildings  on  the  28th  day  of 
April,  1904,  and  published  by  notice  exhibited  in  the  park,  con- 
trary to  the  Parks  Regulation  Act,  1872. 

Upon  the  hearing  of  the  information  the  following  facts  were 
proved  or  admitted. 

The  appellant  drove  a  carriage  propelled  by  mechanical  means 
known  as  a  motor-car  in  the  Green  Park  on  the  23rd  day  of 
January,  1905,  at  a  greater  speed  than  ten  miles  an  hour. 

A  notice  was  posted  at  the  gates  of  the  park,  with  the  following 
heading,  "  Notice  to  drivers  of  motor-cars  and  cyclists,"  and  it 
is  set  out  below. 

Neither  the  last- mentioned  nor  any  copy  of  the  same  bad  been 
laid  before  the  Houses  of  Parliament,  or  either  of  them ;    but 

(a)  Reported  by  W.  db  B.  Herbs bt,  Eiq.,  Eurister-at-Law. 
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roiea  for  the  Green  Park  in  connection 
prescribed  by  the  Parks  Regulation  Aci 
Statutory  Rules  and  Orders  of  1904,  No.  t 
day  of  April,  1904,  had  been  laid  upon  thi 
of  Parliament  in  purauance  of  sect.  9  of 
mentioned  notice  contained  a  correct  copy 
Commissioners  of  Works  on  the  28th  daj 
the  4th  statutory  rule. 

On  behalf  of  the  appellant  it  was  couti 
had  ever  been  made  under  the  Parks 
limiting  the  speed  of  a  carriage  propelled 
(ft  motor-car)  to  ten  miles  an  hour  in  the  ^ 
(b)  that  any  valid  rule  must  be  made  undi 
in  pursuance  of  sect.  9  of  the  Parks  Reg 
that  no  other  regulation  could  be  made  un 
ment  except  such  as  were  set  out  in  the  li 
sect.  4  of  the  Act  was  referred  to  in  support 
mile  speed  limit  was  unauthorised,  thnt  tb 
any  proper  notice  of  the  intention  of  the  co 
publish  the  same,  that  the  public  had  no 
snch  regulations  cither  by  themselves  or 
theflonseof  Lords  or  Coramona;  that  the 
only  authorised  the  making  of  "rules,"  i 
authority  for  making  "  regnlations  "  of  a  j 
Act  of  Parliament,  and  that  there  is  no 
Regulation  Act,  1872,  ibr  the  prosecutioi 
any  act  in  contravention  of  the  aforesaii 
the  speed  of  motor-cars  was  dealt  with 
Highwfiys  Act,  lS9ti,  and  the  Motor 
that  sect.  9  of  latter  Act  made  provision 
be  placed  on  motor-cars  under  the  condi 
when  the  Local  Government  Board,  aft- 
proper  form,  were  of  opinion  that  it  was  t 
that  such  a  limit  should  be  placed  upon  tl 
and  that  if  it  were  desired  to  place  any 
motor-cars  in  the  Green  Park  the  same 
this  statute. 

On  behalf  of  the  respondent  it  wa 
provisions  of  the  Parka  Regulation  A 
Statutory  Rules  and  Orders,  1904,  Nc 
authority  for  making  and  publishing  the 
and  that  the  regulations  were  valid. 

The  magistrate  convicted  the  appellant 

The  questions  of  law  arising  for  tht 
therefore  were  r  (1)  whether  any  valid  re; 
under  the  Parks  Regulation  Act,  1872,  s 
appear  in  the  1st  schedule  to  the  Act; 
the  Park,"  made  pursuant  to  sect.  9  of 
Act,  1872,  confer  powers  enabling  the 
other  valid  rules  and  regulations  ;    (3)  a 
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MnsaBAva  so  made  by  the  commissioners  can  be  enforced  in  view  of  the 

^'  provisions  of  sect.  4  of  the  Act  or  otherwise ;  (4)  and  whether 

*  any  rules  so  made  by  the  commissioners  can  be  made  otherwise 

1905.  than  in  the  manner  prescribed  in  sect.  9  of  the  Act. 

Motor^car—       By  the  Parks  Kegulation  Act,  1872    (35  &  36  Vict.  c.  15), 

Speed  limit  ^    g  . 
— Royal 

Park —  Any  role  meide  ia  pnrsaanoe  of  the  let  sohednle  to  this  Aot  ahall  be  forthwith  bud 

Regulationt —  before  both  Hoasea  of  Parli^meDt,  if  Parliament  be  sitting,  or,  if  not,  then  within 

Validily —  three  weeks  after  the  beginning  of  the  then  next  ensuing  session  of  Parliament,  and 

35  ^  36  Vict,  if  any  snoh  roles  shall  be  disapproted  of  by  either  Honse  of  Parliament  within  one 

c.  15,  «.  9.  month  after  the  same  shall  have  been  so  laid  before  Parliament,  snoh  rales  or  snoh 

parts  thereof  as  shall  be  disapproved  of  shall  not  be  enforoed. 

The  statutory  rules  and  orders  relating  to  the  case  were  as 
follows : 

Statutobt  Bulks  and  O&dbbs,  1904,  No.  979. 

Pabk. — BoTAL  Parks. — St.  Jamxs's  and  the  Qbsxn  Parks. 

Bulee,  dated  the  2bth  day  of  Aprils  1904,  made  by  the  Commieeioners  of  Worletfor 
8t.  Jamee*8  and  the  Oreen  Parks  in  connection  with  the  Begulatione  prescribed  by 
the  Parke  Regulation  Act,  1872.  (a) 

1.  No  stage  coaoh,  omnibns,  or  hearM,  no  oart,  waggon,  dray,  wheelbarrow,  truck, 
or  other  Tehiole  for  the  ooaveyance  of  morohandise  is  allowed  to  enter.  All  other 
carriages  are  aimitted. 

2.  No  cattle,  sheep,  or  pigs  are  allowed  to  enter,  except  for  paatnrage. 

8.  Carriages  and  horses  are  to  enter  and  leaye  the  park  by  the  gates  aocordiDg  to 
the  notices  affixed  thereon.  Drivers  of  all  Tehicles  most  conform  to  snoh  orders  for 
the  regalatioa  of  traffic  as  may  be  given  by  the  park  keepers  or  published  by 
notice  exhibite  1  in  the  parks. 

4.  Carriages  may  nse  the  Bird  C«ge  Walk,  Constitntion  Hill,  and  the  direct  roads 
be'^weeo  Bnokingham  Gate  ani  Marlborough  Honse  Gate,  and  between  Marlborough 
House  Gate  and  Scorey's  Gate.  Coastitntioa  Hill  may,  howcTer,  be  closed  for 
'  carriage  traffic  during  the  residence  of  His  Majesty  at  Buckingham  Palace,  and  at 
such  other  times  as  the  oommissioners  may  direct.  Cycle i,  whether  meohaaically 
propelled  or  otherwise,  and  carriage*,  and  cars  propeUed  or  drawn  by  mechanioiJ 
means,  shall  only  be  admitted  subject  to  such  regiilations  as  may  from  time  to  time 
be  framed  by  the  Commissioners  of  His  Majesty's  Works  and  Public  Buildings,  and 
published  by  notice  exhibited  in  the  parks.    .     .     . 

The  notice  posted  at  the  gates  of  the  park  was  as  follows  : 

BoTAL  Parks. 
Notice  to  Drivers  of  Motor-ears  and  CycUsts, 

Cycles,  whether  mechanically  propeUed  or  otherwise,  and  carriages  and  oars  pio- 
pelled  or  drawn  by  mechanical  means  are  admitted  subject  to  the  foUowiBg 
regulatioDS : 

1.  Cycles,  whether  mechanically  proi>elled  or  otherwiie,  and  oarriagee  and  oars 
propelled  or  drawn  by  mechanical  means  are  allovred  on  all  roads  when  open  for 
carriage  traffic. 

2.  No  oyde,  whether  mechanically  propelled  or  otherwite,  or  carriage  or  car  pro- 
pelled or  drawn  by  mechanical  means,  is  allowed  t^  proceed  at  a  greater  pace  than 
ten  miles  an  hour,  or  so  as  in  any  manner  to  endanger  or  to  be  likely  to  endsager 
the  safety,  or  so  as  to  interfere  with  the  oonvenience,  of  any  person  using  the  psrk. 

3.  No  smoke  or  visible  yapour  shall  be  emitted  from  any  cycle,  carriage,  or  oar 
propelled  by  meohaDical  means  so  as  in  any  manner  to  endanger  or  to  be  likely  to 
eadianger  the  safety,  or  so  as  to  interfere  with  tiie  oouTcnienoe,  of  any  person  mai^ 
the  park. 

(a)  These  rtiles  having  been  laid  before  both  Houses  of  Parliament  for  one  montk 
were  not  disapprored. 
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4.  lUoiog',  iiD&athoiiMd  msati,  pising  foi  hire,  the  i 
k  sUcdiug  pl&or,  TidiDg  or  driTing  on  the  wrong  aid 
Kbreoat,  ue  focbiddao. 

$.  No  penon  thtH  driva  of  in  tnj  wftj  ate  in  tha  pi 
by  m«!lianie[i\  Bwani  for  tha  pnrpoBB  of  initmoWn?,  or 
managinj,  or  capairiDB  a  oarciago  or  oac  of  thiH  desori; 

Dated  and  sealed  with  tba  common  seal  of  the  Cai 
Works  and  Pablio  Bnilding*,  the  28th  day  of  April,  1 

/     [SEAL.1     J  ScHOMBBma  1 


Aeory,  K.C.,  and  A.  ^f.  White  for  the 
lations  made  by  the  Commissioners  of  W( 
of  motor-cars  to  ten  miles  n.u  boor  is  «/i 
the  regulation  of  the  parks  must  be  ma 
Parks  Regulatinn  Act^  1872,  and,  as  this 
has  cot  been  laid  before  Parliament,  it 
tory  Rules  and  Orders,  1904,  No.  979,  I 
made  a  rule  purporting  to  give  thems 
By  that  rule  they  cannot  overrule  the  Bt 
says  that  the  rules  mnst  be  laid  before  . 
of  motor-cars  is  regulated  by  the  Motor 
has  been  no  publicHtion  of  the  rule  nndei 
Act,  1893  (56  &  57  Vict.  c.  66),  and  it  is 
is  not  within  the  exception  to  that  sta 
Bayley  v.  WiMiteon  (10  L.  T.  Rep.  543; 

The  Solicitor-General  (Sir  E.  Carson,  1 
Askwiih,  for  tbe  respondent,  were  not  ca 

Lord  Alverstone,  C.J. — I  have  not 
this  point,  and  therefore  it  is  not  necesf 
argument  upon  it.  This  question  as  to 
parks  has  been  avery  thorny  subject  for  a  j 
who  have  had  to  do  with  the  regulations 
very  well  remember,  and  I  think  that 
matter  be  studied  Mr.  Avory,  will  find  I 
details  were  inserted  in  tbe  schedule 
having  what  I  may  call  certain  specific  i 
by  regulations.  Among  the  regulalior 
allowed  to  deal  with  are  first :  No  perso) 
in  tbe  park  except  in  accordance  with  1 
rules  of  the  park  shall  be  deemed  to  bt 
Commissioners  of  Her  Majesty's  Works  f 
are  to  be  laid  before  Parliament  under 
there  is  power  of  disapproval.  The  whii 
is  objected  to  was  laid  before  Parliaraei 
any  statute  relating  to  it  were  observed, 
tained  in  the  white  paper  document,  if  1 
— the  statutory  rules  and  orders — thu  cc 
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HutosAYx    a   notice  to  drivers  of  motor-cars  under  their  seal.     Therefor©, 
^'  everything  has  been  done  so  far  as  form  is  concerned,  but  it  is 

'    admitted  that  that  notice  dated  the  28th  day  of  April,  1904,  with 

1905.        regard  to  the  speed  of  motor-cars  was   not   itself  put  in  the 

Gazette,  and  the  question  therefore  is:  Was  it  ultra  vires  of  the 

Sp^edUmii  coQ^iiiissioners  to  have  issued  that  notice,  and  is  the  regulation 
—Royal  which  sanctioned  the  commissioners  doing  that  in  itself  ultra 
Pmrk--  vires  so  as  to  make  the  notice  of  none  effect  ?  Now,  when  we 
^Vaiidduy^  look  at  these  rules  which  have  been  before  Parliament,  I  really 
35  4*  86  Viet  think  it  would  be  pressing  technical  points  to  an  absurdity  if  we 
e.  15, ».  9.  were  to  adopt  this  suggestion.  It  is  perfectly  plain  that,  dealing 
with  this  subject-mntter,  the  circumstiEinces  from  day  to  day  are 
not  the  same  :  the  conditions  vary  in  the  season,  the  conditions 
vary  with  public  events,  and  the  conditions  vary  with  the 
necessity  of  allowing  the  public  to  have  the  fullest  enjoyment  of 
the  parks  subject  to  proper  regulations.  Although  Mr.  Avory, 
on  behalf  of  his  particular  client,  has  fastened  naturally  and 
properly  on  the  particular  one  to  which  he  objects,  it  really  is  an 
objection  which,  if  it  is  applied  at  all,  goes  to  the  root  of  these 
regulations  having  been  sanctioned  at  all.  It  is  important  we 
should  just  look  at  it.  If  one  looks  at  No.  3  it  says :  "  Carriages 
and  horses  are  to  enter  and  leave  the  park  by  the  gates  according 
to  the  notices  aiBxed  thereon. ^^  Now,  there  is  nothing  that  is 
more  important  and  has  been  more  the  subject  of  controversy 
than  at  what  gates  you  should  be  allowed  to  drive  in  and  out  of 
the  parks ;  therefore  the  particular  gates,  which  are  known,  are 
not  determined  by  the  regnlation  itself,  but  by  notices  affixed 
thereon.  Then  :  '^  Drivers  of  all  vehicles  must  conform  to  such 
orders  for  the  regulation  of  traffic  as  may  be  given  by  the  park- 
keepers  or  published  by  notice  exhibited  in  the  parks.^'  I  will 
take  it,  as  Mr.  Avory  said  with  regard  to  the  orders  given  by 
park-keepers,  it  is  something  that  may  arise  on  the  spur  of  the 
moment — some  accident  or  some  particular  crowd,  but  ''pub- 
lished by  notice  exhibited  in  the  parks,'^  must  mean  something 
that  is  to  apply  as  long  as  the  notice  is  in  force.  Then  the 
commissioners  have  power  to  close  Constitution  Hill.  I  am  not 
speaking  of  the  time  when  His  Majesty  is  in  residence,  but  they 
have  power  to  close  Constitution  Hill  when  they  think  right  to 
do  it.  Then  comes  the  regulation  objected  to  :  "Cars  propelled 
or  drawn  by  mechanical  means  shall  only  be  admitted  subject  to 
such  regulations  as  may  from  time  to  time  be  framed  by  the 
Commissioners  of  His  Majesty^s  Works  and  Public  Buildings, 
and  published  by  notice  exhibited  in  the  parks.'^  I  cannot 
conceive  why  if  it  is  right  to  allow  notices  to  affect  the  gates  and 
to  affect  the  way  in  which  traffic  shall  go,  they  shall  not  also 
affect  the  control  of  such  a  vehicle  as  a  motor-car.  Regulation 
9  is :  "  Bath-chairs  and  perambulators  are  not  allowed  on  any 
paths  where  they  are  prohibited  by  notices.^'  That  is  a  very 
thorny  subject,  as  some  who  have  had  to  do  with  the  parks  know. 
Then :  "  No  chairs  or  other  seats  may  be  placed  for  hire  except 
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with  the  licence  of  the  Commissioners  of  His 
Public  Buildings,  and  subject  to  the  terms  i 
licence."  That  is  absolutely  and  entire' 
control  of  the  commissioners.  Then :  ' 
representation,  either  spoken  or  in  dumb  si 
any  part  of  the  parks,  unless  by  permission 
of  His  Majesty's  Works  and  Public  Buildi 
a  further  one,  reguintion  18  ;  "  No  peraoi 
when  this  is  prohibited  by  notice,  or  ( 
enclosed  by  order  of  the  commissioners, 
with  such  regulations  as  may  from  time  to 
commissioners  in  respect  of  the  part  so  e 
jmwers  dealinj?  with  private  mutters  and 
matters  of  wider  public  importance,  in  mj 
particular  speed  at  which  a  motor-car  shall 
by  Parliament  to  be — not  delegated  in  aoj 
to  be  controlled  by  the  com  mis  si  oners,  bt 
Kidley  pointed  out,  a  detail  of  this  kind  ■ 
unless  thare  are  some  such  powers.  The 
not  an  objection  to  the  regulations  becau 
of  clause  4  has  been  inserted  when  it  Oi 
inserted;  it  is  an  objection  taken  by  peof 
particular  regulalion  for  the  purposes  of 
vire«  when  there  are  a  number  of  other 
which  are  open  to  the  same  objection.  I 
reasonable  and  proper  matter,  shouldbe  ver; 
Parliament  has  given  its  sanction  and  tl 
tection  of  objection  by  Parliamentary  re 
rules  if  they  are  objected  to,  it  could  be  t 
matter  may  be  picked  out  and  said  to  be 
happens  to  be  the  particular  thing  which  a 
Now,  no  suggestion  is  made  that  the  re( 
lished  is  unreasonable  or  is  improper  in 
what  might  have  been  written  out  at  lai 
the  statutory  rules  and  regulations.  'ITic 
that  the  objection  that  rule  4,  which 
missioners  making  the  regulations  for  mo 
is  not  a  good  one.  Then  with  regard  t 
that  the  regulation  with  regard  to  speed  k 
that  is  only  another  form  of  taking  the  e 
because  the  statutory  rules  appearing  on 

fublished,  and  they  contain  the  delegatio 
have  already  referred.  Then,  with  rega 
which  ilr.  Avory  took  with  reference  to  b 
Act,  there  being  a  power  to  limit  speed 
Local  Government  Board  with  a  view  to  t 
and  sect.  20,  which  said  that  the  Act  shou 
a  roadway  to  which  people  were  permittei 
argument  may  be  deduced  from  the  fact 
convicted  under  the  Motor  Car  Act  of  goii 
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MuBOBATB    I  do  not  know  whether  they  have  or  not,  and  I  do  not  express 

*•  any  opinion  that  they  may  or  may  not  be  so  convicted.    All  I 

.     *    say  is  it  has  nothing  to  do  with  the  point  before  us.     It  is  not  a 

1905.        question  whether  it  may  be  an  offence  under  another  statute,  bnt 

whether  the  regulation  that  it  may  be  made  the  subject  of  pro- 

Speed\^t   C6®<iiiigs  if  broken  is  ultra  vires.     I  am  clear  proceedings  were 

—Royal     properly   taken  under   rule  4,  and   I  am  of   opinion  that  the 

Park--      regulation  sanctioned  on  the  28th  day  of  April,  1904,  and  laid 

Validit^^  before  Parliament,  was  a  perfectly  good  regulation,  and  that  this 

35  4-  36  VicL  conviction  should  be  affirmed. 

c.  15, 8. 9.         Kbnnbdy,  J. — I  am  entirely  and  clearly  of  the  same  opinion, 

and  wish  to  add  nothing  to  what  my  Lord  has  said. 

BiDLBY,  J. — T  am  of  the  same  opinion  also,  and  I  do  not  think 
I  can  usefully  add  anything  to  what  my  Lord  has  said. 

Appeal  dismissed. 
Solicitors  :  Firth  and  Co.  ;    The  Treastiry  Solicitor. 


APPENDi: 


STATUTES    AND      PARTS 
AFFECTING  THE  CEIMI 

PASSED    IN   THE    8ES8I0S  OF  PARI 


WILD  BIBD8  PROTECTION 


An  Act  lo  ainettd  the  Wild  Birds  Protection  A 

Be  it  enacted  by  the  King's  most  Espellunl  I 
advice  and  consent  of  the  Lords  Spiritual  ntid 
in  this  present  Parliament  aaaembled,   iind   by   ' 

1.  Where  any  person  is  convicted  of  an  offei 
Protection  Acts,  1880  to  189G,  the  court  may, 
that  may  therein  be  imposed,  order  any  wilil  1 
reapect  of  which  the  oIEeDce  has  been  committi 
posed  of  as  the  court  shall  think  Ht. 

2.  This  Act  may  be  cited  as  ■■  The  Wild  Bi 
and  shall  be  construed  with  the  Wild  Birds 
Wild  Birda  Protection  Act,  1881.  the  Wild  Bi 
and  the  Wild  Birds  Protection  Act,  1896,  am 
may  be  citeil   collectively  aa  "  The  Wild  Birds 

isrna." 


OHEMATION  ACT,  IS 
2  Edw.  7,  CAP.  8. 


Be  it  enacted  by 

the  King's 

most   Excellent 

advice  aod  consent 

of  the  Lords  Spiritual   and 

in  this  present  Parliament  assembled,  and  by  tl 

follows  : 

1.  This  Act  may 

be  cited  a 

"  The  Crematioi 

2.  In  this  Act— 

,                     The  expression 

"  burial  a 

ithority  ■■  shall  D 

1                       council,   con 

amittee,   o 

other  local  anl 

and  duties  of  a  burial  board,  and  any  It 

TOL.   IS. 

a 

u 
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2  Edw.  7, 
CAP.  8. 


Cremation 
Act,  1902. 

Application  to 
Sootland — 
18  &  19  Vict. 
0.58. 


Barial  ant  ho- 
rity  may  pro- 
Tide  for 
CTdmation. 


Site  of  orema- 
toriom 


a  cemetery  under  the  Public  Health  (Interments)  Act,  1879,  or 
under  any  local  Act ; 
The  expression  ''  crematorium  "  shall  mean  any  building  fitted  with 
appliances  for  the  purpose  of  burning  human  remains,  and  shall 
include  everything  incidental  or  ancillary  thereto. 

3.  In  the  application  of  this  Act  to  Scotland — 
The  expression  "  burial  authority  "  shall  mean  the  parish  council  or 

town  council  of  any  parish  or  burgh,  as  the  case  may  be,  vested 
with  the  powers  and  duties  conferred  by  the  Burial  Grounds  (Scot- 
land) Act,  1855,  or  any  Act  amending  the  same; 

The  expression  *'  the  Local  Gbvemment  Board  "  shall  mean  the  Local 
Government  Board  for  Scotland ; 

The  expression  "  Secretary  of  State  *'  shall  mean  the  Secretary  for 
Scotland. 

4.  The  powers  of  a  barial  authority  to  provide  and  maintain  barial 
grounds  or  cemeteries,  or  anjrthing  essential,  ancillary,  or  incidental 
thereto,  shall  be  deemed  to  extend  to  and  include  the  provision  and  main- 
tenance of  crematoria : 

Provided  that  no  human  remains  shall  be  burned  in  any  such  crema- 
torium until  the  plans  and  site  thereof  have  been  approved  by  the  Local 
Government  Board,  and  until  the  crematorium  has  been  certified  by  the 
burial  authority  to  the  Secretary  of  State  to  be  complete,  built  in  accord- 
ance with  such  plans,  and  properly  equipped  for  the  purpose  of  the  dis- 
posal of  human  remains  by  burning. 

5.  No  crematorium  shaU  be  constructed  nearer  to  any  dwelling-honse 
than  two  hundred  yards,  except  with  the  consent,  in  writing,  of  the 
owner,  lessee,  and  occupier  of  such  house,  nor  within  fifty  yards  of  any 
public  highway,  nor  in  the  consecrated  part  of  the  burial  ground  of  any 
burial  authority. 

6.  A  burial  authority  may  accept  a  donation  of  land  for  the  purpose  of 
a  crematorium,  and  a  donation  of  money  or  other  property  for  enabling 
them  to  acquire,  construct,  or  maintain  a  crematorium. 

7.  The  Secretary  of  State  shall  make  regulations  as  to  the  maintenance 
and  inspection  of  crematoria  and  prescribing  in  what  cases  and  under  what 

4,  c  62 conditions  the  burning  of  any  human  remains  may  take  place,  and  direct- 

54  ft  55  Vict,  ing  the  disposition  or  interment  of  the  ashes,  and  prescribing  the  forms  of 
o.  39.  the  notices,  certificates,  and  declarations  to  be  given  or  made  before  any 

such  burning  is  permitted  to  take  place,  such  declarations  to  be  made 
under  and  by  virtue  of  the  Statutory  Declarations  Act,  1835,  and  also 
regulations  as  to  the  registration  of  such  buniings  as  have  taken  place. 
A  copy  of  such  regulations  shall  be  laid  before  both  Houses  of  Parliament, 
if  Parliament  be  then  sitting,  or,  if  not,  then  within  three  weeks  after  the 
beginning  of  the  next  ensuing  Session  of  Parliament ;  and  after  such  regu- 
lations have  lain  for  forty  days  before  Parliament,  then,  unless  within 
such  forty  days  an  address  has  been  presented  by  one  or  other  of  the  said 
Houses  prapng  His  Majesty  to  withhold  his  assent  from  such  regulations, 
or  any  part  thereof,  such  regulations  shall  have  the  same  effect  as  if  they 
were  enacted  in  this  Act.  All  statutory  provisions  relating  to  the  destruc- 
tion and  falsification  of  registers  of  burials,  and  the  admissibility  of  extracts 
therefrom  as  evidence  in  courts  and  otherwise,  shall  apply  to  the  register 
of  burnings  directed  by  such  regulations  to  be  kept,  and  the  Stamp  Act. 
1891,  shall  apply  to  a  register  under  this  Act  as  if  it   were  a  register  of 

Penalties  for     ^'"^ials- 

b)  each  of  re-         <^- — (1)  Every   perspn  ^hq  shall  contravene   any  such   regulation  as 

^latioDB,  Ao, 


Donations  of 
land. 

Begnlations 
as  to  bnmiDg 
—5  A  6  Will. 


APPENDIX.  m 

aforesaid,  or  shall  knowingly  carry  out  or  procure  or  take  part  in  the  baming    2  Edw.  7, 
of  any  human  remains  except  in  accordance  with  such  regulations  and       ^^^'  ^• 
the  provisions  of  this  Act,  shall  (in  addition  to  any  liability  or  penalty     n^II^' 
which  he  may  otherwise  incur)  be  liable  on  summary  conviction  to  a  penalty     ^^^   19Q2. 

not  exceeding  fifty  pounds.     Provided  that  any  person  aggrieved  by  any 

conviction  may  appeal  therefrom  to  quarter  sessions. 

(2)  Every  person  who  shall  wilfully  make  any  false  declaration  or 
representation,  or  sign  or  utter  any  false  certificate,  with  a  view  to 
procuring  the  burning  of  any  human  remains,  shall  (in  addition  to  any 
penalty  or  liability  which  he  may  otherwise  incur)  be  liable  to  imprison'- 
ment  with  or  without  hard  labour  not  exceeding  two  years. 

(3)  Every  person  who  with  intent  to  conceal  the  commission  or  impede 
the  prosecution  of  any  offence,  procures  or  attempts  to  procure  the  crema- 
tion of  any  body,  or  with  such  intent  makes  any  declaration  or  gives  any 
certificate  under  this  Act,  shall  be  liable  to  conviction  on  indictment  to 
penal  servitude  for  a  term  not  exceeding  five  years. 

15.  This  Act  shall  come  into  operation  on  the  first  day  of  April  one  Commenoe- 
thousand  nine  hundred  and  three.  ^^^^  ®^  ^°^- 

16.  This  Act  shall  not  apply  to  Ireland.  Extent  of  Aot. 


DOIOKAL  TRAFFIC  (SCOTLAND)  ACT,  1902. 

2  Edw.  7,  CAP.  11. 

An  Act  to  make  Jiirther  provision  for  the  Punishment  of  Persons  trading  m 

Prostitution  in  Scotland. — [22nd  July,  1902.] 

Be  it  enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.— (1)  Every  male  person  who—  Persons 

(a)  knowingly  lives  wholly  or  in  part  on  the  earnings  of  prostitution ;  trading  in 
Q.  proetitntioii* 

(5)  in  any  public  place  persistently  solicits  or  importunes  for  immoral 
purposes, 
shall  be  guilty  of  a  crime  and  offence,  and  being  convicted  thereof  before 
a  court  of  summary  jurisdiction  shall  be  liable  at  the  discretion  of  the 
court  to  be  imprisoned  for  any  term  not  exceeding  three  months  with  hard 
labour. 

(2)  If  it  is  made  to  appear  to  a  court  of  summary  jurisdiction  by 
information  on  oath  that  there  is  reason  to  suspect  that  any  house  or  any 
part  of  a  house  is  used  by  a  female  for  purposes  of  prostitution,  and  that 
any  male  person  residing  in  or  frequenting  the  house  is  living  wholly  or  in 
part  on  the  earnings  of  the  prostitute,  the  court  may  issue  a  warrant 
authorising  any  constable  to  enter  and  search  the  house  and  to  arrest  that 
male  person. 

(3)  Where  a  male  person  is  proved  to  live  with  or  to  be  habitually  in 
the  company  of  a  prostitute,  and  has  no  visible  means  of  subsistence,  he 
shall,  unless  he  can  satisfy  the  court  to  the  contrary,  be  deemed  to  be 
knowingly  living  on  the  earnings  of  prostitution. 

2. — (I)  This  Aot  shall  extend  to  Scotland  only.  Extent  and 

(2)  This  Act  may  be  cited  as  "  The  Immoral  Traffic  f  Scotland)  Act.  ■hort  title. 
X902." 

a  2 
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MU8I0AL  (SUMMAEY  PEOOEEDINGS)  COPYRIGHT  ACT,  1902. 

2  Edw.  7,  OAP.  15. 

An  Act  to  amend  the  Law  relating  to  Musical  Copyright, — [22rM2  Julijj 

1902.] 

Be  it  enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  aathority  of  the  same, 
as  follows : 
*  1.  A  court  of  summary  jurisdiction,  upon  the  application  of  the  owner 
of  the  copyright  in  any  musical  work,  may  act  as  follows  :  If  satisfied  by 
evidence  that  there  is  reasonable  ground  for  believing  that  pirated  copies 
of  such  musical  work  are  being  hawked,  carried  about,  sold,  or  offered  for 
sale,  may,  by  order,  authorise  a  constable  to  seize  such  copies  without 
warrant  and  to  bring  them  before  the  court,  and  the  court,  on  proof 
that  the  copies  are  pirated,  may  order  them  to  be  destroyed  or  to  be 
delivered  up  to  the  owner  of  the  copyright  if  he  makes  application  for 
that  delivery. 

2.  If  any  person  shall  hawk,  carry  about,  sell,  or  offer  for  sale  any 
*"*  pirated  copy  of  any  musical  work,  every  such  pirated  copy  may  be  seized 

by  any  constable  without  warrant,  on  the  request  in  writing  of  the 
apparent  owner  of  the  copyright  in  such  work,  or  of  his  agent  thereto 
authorised  in  writing,  and  at  the  risk  of  such  owner. 

On  seizure  of  any  such  copies,  they  shall  be  conveyed  by  such  constable 
before  a  court  of  summary  jurisdiction,  and,  on  proof  that  they  are 
infringements  of  copyright,  shall  be  forfeited  or  destroyed,  or  otherwise 
dealt  with  as  the  court  may  think  fit. 

3.  "  Musical  copyright ''  means  the  exclusive  right  of  the  owner  of  such 
copyright  under  the  Copyright  Acts  in  force  for  the  time  being  to  do  or 
to  authorise  another  person  to  do  all  or  any  of  the  following  things  in 
respect  of  a  musical  work : 

(1.)  To  make  copies  by  writing  or  otherwise  of  such  musical  work. 

(2.)  To  abridge  such  musical  work. 

(3.)  To  make  any  new  adaptation,  arrangement  or  setting  of  such 
musical  work,  or  of  the  melody  thereof,  in  any  notation  or 
system. 

"  Musical  work  "  means  any  combination  of  melody  and  harmony,  or 
either  of  them,  printed,  reduced  to  writing,  or  otherwise  graphically  pro- 
duced or  reproduced. 

'*  Pirated  musical  work  *'  means  any  musical  work  written,  printed,  or 
otherwise  reproduced,  without  the  consent  lawfully  given  by  the  owner  of 
the  copyright  in  such  musical  work. 

4.  This  Act  may  be  cited  as  **  The  Musical  (Summary  Proceedings)  Copy- 
right Act,  1902,"  and  shall  come  into  operation  on  the  first  day  of  Oct- 
ober one  thousand  nine  hundred  and  two,  and  shall  apply  only  to  the 
United  Kingdom. 
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MIDWIVES  ACT,  1902. 

2  Edw.  7,  CAP.  17. 

An  Act  to  secure  the  better  trainitig  of  Midwives  and  to  regulate  their 

practice. — [31^^  July,  1902.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  anthority  of  the  same, 
as  follows : 

1. — (1)  From  and  after  the  first  day  of  April  one  thousand  nine  hundred  <3«fWfi'  ation. 
and  five,  any  woman  who  not  being  certified  under  this  Act  shall  take  or 
use  the  name  or  title  of  midwife  (either  alone  or  in  combination  with  any 
other  word  or  words),  or  any  name,  title,  addition,  or  description  implying 
that  she  is  certified  under  this  Act,  or  is  a  person  specially  qualified  to 
practise  midwifery,  or  is  recognised  by  law  as  a  midwife,  shall  be  liable  on 
summary  conviction  to  a  fine  not  exceeding  five  pounds. 

(2)  iSrom  and  after  the  first  day  of  April  one  thousand  nine  hundred 
and  ten,  no  woman  shall  habitually  and  for  gain  attend  women  in  child- 
birth otherwise  than  under  the  direction  of  a  qualified  medical  practitioner 
unless  she  be  certified  under  this  Act ;  any  woman  so  acting  without 
being  certified  under  this  Act  shall  be  liable  on  summary  conviction  to  a 
fine  not  exceeding  ten  pounds,  provided  this  section  shall  not  apply  to 
legally  qualified  medical  practitioners,  or  to  anyone  rendering  assistance  in 
a  case  of  emergency. 

(3)  No  woman  shall  be  certified  under  this  Act  until  she  has  complied 
with  the  rules  and  regulations  to  be  laid  down  in  pursuance  of  this  Act. 

(4)  No  woman  certified  under  this  Act  shall  employ  an  uncertified 
person  as  her  substitute. 

(5)  The  certificate  under  this  Act  shall  not  confer  upon  any  woman 
any  right  or  title  to  be  registered  under  the  Medical  Acts  or  to  assume 
any  name,  title,  or  designation  implying  that  she  is  by  law  recognised  as  a 
medical  practitioner,  or  that  she  is  authorised  to  grant  any  medical  certi- 
ficate, or  any  certificate  of  death  or  of  still-birth,  or  to  undertake  the 
charge  of  cases  of  abnormality  or  disease  in  connection  with  parturition. 

2.  Any  woman  who,  within  two  years  from  the  date  of  this  Act  coming  Provision  for 
into  operation,  claims  to  be  certified  under  this  Act,  shall  be  so  certified  «^tisg 
provided  she  holds  a  certificate  in  midwifery  from  the  Boyal  College  of  "'"^^^®•• 
Physicians  of  Ireland,  or  from  the  Obstetrical  Society  of  London,  or  the 
Coombe  Lying-in  Hospital  and  Guinness's  Dispensary,  or  the  Botunda 
Hospital  for  the  Belief  of  the  Poor  Lying-in  Women  of  Dublin,  or  such 
other  certificate  as  may  be  approved  by  the  Central  Midwives  Board,  or 
produces  evidence,  satisfactory  to  the  board,  that  at  the  passing  of  this 
Act,  she  had  been  for  at  least  one  year  in  bond  fide  practice  as  a  midwife, 
and  that  she  bears  a  good  character. 

10.  Every  woman  certified  under  this  Act  shall,  before  holding  herself  Notification 
out  as  a  practising  midwife  or  conimencing  to  practise  as  a  midwife  in  any  ^  pnotioe. 
area,  give  notice  in  writing  of  her  intention  so  to  do  to  the  local  super- 
yising  authority,  or  to  the  body  to  whom  for  the  time  being  the  powers 
and  duties  of  the  local  supervising  authority  shall  have  been  delegated 
under  this  Act,  and  shall  give  a  like  notice  in  the  month  of  January  in 
every  year  thereafter  during  which  she  continues  to  practise  in  such  area. 

Such  notice  shaU  be  given  to  the  local  supervising  authority  of  the  area 
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within  which  such  woman  asually  resides  or  carries  on  her  practice^  and  the 
like  notice  shall  be  given  to  every  other  local  supervising  authority  or 
delegated  body  within  whose  area  such  woman  at  any  time  practises  or 
acts  as  a  midwife,  within  forty-eight  hours  at  the  latest  after  she  com- 
mences so  to  prsKstise  or  act. 

Every  such  notice  shall  contain  such  particulars  as  may  be  required  by 
the  rules  under  this  Act  to  secure  the  identification  of  the  person  giving 
it ;  and  if  any  woman  omits  to  give  the  said  notices  or  any  of  them,  or 
knowingly  or  wilfully  makes  or  causes  or  procures  any  other  person  to 
make  any  false  statement  in  any  such  notice  she  shall  on  summary  con- 
viction be  liable  to  a  fine  not  exceeding  five  pounds. 
Penal^  for    -.     n.  ^y  woman  who  procures  or  attempts  to  procure  a  certificate  under 
oMrtifi"te  b     *^^®  ^^^  ^^  making  or  producing,  or  causing  to  be  made  or  produced,  any 
false  represen-  ^^^  ^^^  fraudulent  declaration,   certificate,  or  representation,  either  in 
tation.  writing  or  otherwise,  shall  be  guilty  of   a  misdemeanour,  and  shall  on 

conviction  thereof  be  liable  to  be  imprisoned,  with  or  without   hard 
labour,  for  any  term  not  exceeding  twelve  months. 
Penalty  for  12.  Any  person  wilfully  making  or  causing  to  be  made  any  falsification 

wilfnl  falsifi-  in  any  matter  relating  to  the  roll  of  midwives  shall  be  guilty  of  a  mis- 
cation  of  the  demeanour,  and  shall  be  liable  to  be  imprisoned  with  or  without  hard 
^  '  labour  for  any  term  not  exceeding  twelve  months. 

Proseontion  of  13.  Any  offences  under  this  Act  punishable  on  summary  conviction  may 
offenoes.  be  prosecuted  by  the  local  supervising  authority. 

The  expenses  of  any  such  prosecution  shall  be  defrayed  by  the  council 
of  the  county  or  county  borough  in  which  the  prosecution  takes  place. 

14.  Where  any  woman  deems  herself  aggrieved  by  any  determination 
of  any  court  of  summary  jurisdiction  under  this  Act,  such  woman  may 
appeal  therefrom  to  the  court  of  quarter  sessions. 

16.  Nothing  in  this  Act  respecting  midwives  shall  apply  to  legally 
qualified  medical  practitioners. 

17.  This  Act  shall  not  extend  to  Scotland  or  Ireland. 
The  General  Medical  Council  shall  act  by  th!e  English  Branch  Council, 

^  d  aotton  by  ^^^^^  ^^^  *^  purposes  of  this  Act  shall  occupy  the  place  of  the  General 
Engliflh  Medical  Council. 

18.  In  this  Act — 
The  term  *' midwife  *'  means  a  woman  who  is  certified  under  this  Act 

unless  the  context  otherwise  requires. 
''Central  Midwives  Board ''  means  the  Board  constituted  under  this 
Act  for  the  purpose' of  carrying  out  the  provisions  of  this  Act 

19.  This  Act  may  be  cited  as  "  The  Midwives  Act,  1902."  It  shall 
except  as  othervnse  provided  by  this  Act,  come  into  operation  on  the  first 
day  of  April  one  thousand  nine  hundred  and  three. 
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LICENSING  ACT,   1902. 

2  Edw.  7,   CAP.  28. 

An  Act  to  amend  the  Law  relating  to  the  Sale  of  Intoxicating  Liquors  and 
to  Drunkenness,  and  to  provide  for  the  Registration  of  Clubs, — [Sth 
August,  1902.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same 
as  follows  : 

Past  I. — Amendment  of  Law  as  to  Dbunkennebs. 

1 .  If  a  person  is  found  drunk  in  any  highway  or  other  public  place,  ApprebenBion 
whether  a  building  or  not,  or  on  any  licensed  premises,  and  appears  to  be  J^  ^  jT" 
incapable  of  taking  care  of  himself,  he  may  be  apprehended  and  dealt  anTincjMuible 
with  according  to  law.  in  public 

2. — (1)  If  any  person  is  found  drunk  in  any  highway  or  other  public  place, 
place,  whether  a  building  or  not,  or  on  any  licensed  premises,  while  having  Penalty  for 
the  charge  of  a  child  apparently  under  the  age  of  seven  years,  he  may  be  being  dnuk 
apprehended,  and  shall,  if   the  child  is  under   that  age,  be  liable  on  ^^^^^  ^ 
summary  conviction  to  a  fine  not  exceeding  forty  shillings  or  to  imprison-  ^'^^^^  a 
ment,   with  or  without  hard  labour,  for  any  period  not  exceeding  one  ^2  Vict.  o.  60 
month.  —35  A  36 

(2)  If  the  child  appears  to  the  court  to  be  under  the  age  of  seven,  the  Vict.  c.  94. 
child  shall,  for  the  purposes  of  this  section,  be  deemed  to  be  under  that  age 

unless  the  contrary  is  proved. 

(3)  The  offence  under  this  section  shall  be  included  in  the  list  of 
offences  contained  in  the  First  Schedule  to  the  Inebriates  Act,  1898,  and 
in  section  sixty  of  the  Licensing  Act,  1872. 

3.  Where  a  person  is  convicted  of  any  offence  mentioned  in  the  list  of  Power  to  re- 
offences  contained  in.  the  First  Schedule  to  the  Inebriates  Act,  1898,  as  **'"'^^*^"" 
amended  by  this  Act,  the  court  may,  either  in  addition  to  or  in  sub-  JrmilMMeM 
stitution  for  ^ny  other  penalty,  order  the  offender  to  enter  into  a  recog-  to  give  seen- 
nisance,  with  or  without  sureties,  to  be  of  good  behaviour.  rity  for  good 

,  4.  Where  a  licensed  person  is  charged  with  permitting  drunkenness  on  behaviour, 
his  premises,  and  it  is  proved  that  any  person  was  drunk  on  his  premises,  Bnrden  of 
it  shall  Ije  on  the  licensed  person  to  prove  that  he  and  the  persons  P^^^^f  incase 
employed  by  him  took  all  reasonable  steps  for  preventing  drunkenness  on  ^l^"^" 
the  premises.  lioeiwed 

5.— (1)  Where  the  husband  of  a  married  woman  is  a  habitual  drunkard  premiaev. 
as   defined  by  section  three  of  the  Habitual  Drunkards  Act,    1879,  the  Protection  for 
married  woman  shall  be  entitled  to  apply  for  an  order  under  the  Summary  wife  or  hns- 
Jurisdiction   (Married   Women)   Act,    1896,  and    that    Act  shall  apply  hand  of 

Anan  rdin  a}  v  habitoal 

(2)  Wliere  the  wife  of  a  married  man  is  a  habitual  drunkard,  as  defined  42  a  43  "Viot. 
by  section  thrcQ  of  the  Habitual  Drunkards  Act,  1879,  the  married  man  o.  19--58Ai59 
shall  be  entitled  to  apply  to  a  court  of  summary  jurisdiction  for  an  order  Vict  0.  88. 
under  this  sub-section,  and  on  any  such  application  the  court  may  make 
one  or  more  orders  containing  all  or  any  of  the  following  particulars : — 

(a)  A  provision  that  the  applicant  be  no  longer  bound  to  cohabit  with 
his  wife  (which  provision  while  in  force  shall  have  the  effect  in 


•  •  • 
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2  Edw.  7,  all  respects  of  a  decree  of  judicial  separation  on  the  ground  of 

CAP.  28.  cruelty); 

. ;  (b)  A  provision  for  the  legal  custody  of  any  children  of  the  marriage ; 

jJJ^^JJJ^         (c)  A  provision  that  the  applicant  shall  pay  to  his  wife  personally,  or 

J *  for  her  use  to  any  officer  of  the  court  or  other  person  on  her 

behalf,  such  weekly  sum  not  exceeding  two  pounds  as  the  court, 
having  regard  to  the  means  both  of  the  applicant  and  his  wife, 
consider  reasonable ; 
(d)  A  provision  for  payment  by  the  applicant  or  his  wife,  or  both  of 
them,  of  the  costs  of  the  court,  and  such  reasonable  costs  of  the 
parties  or  either  of  them  as  the  court  may  think  fit. 
Subject  to  the  foregoing  provisions,  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  shall  apply  to  an  application  and  order  under  this 
sub-section  in   like  manner  as  it  applies  to   an    application  and  order 
under  that  Act,  except  that  for  references  to  a  married  woman  and  her 
husband  shall  be  substituted  references  to  a  married  man  and  his  wife. 

Provided  that  instead  of  making  an  order  in  pursuance  of  paragraph  (a) 

of  this  sub-section  the  court  may,  with  the  consent  of  the  wile,  order  her 

to   be   committed   to  and   detained  in   any   retreat  licensed  under  the 

Inebriates  Acts,  1879  to  1900,  the  licensee  of  which  is  willing  to  receive 

her  ;  and  such  order  shall  have  effect  as  if  she  had  been  admitted  to  the 

retreat  under  section  ten  of  the  Habitual  Drunkards  Act,  1879,  as  amended 

by  any  subsequent  enactment,  and  the  court  may  order  an  officer  of  the 

court  or  a  constable  to  remove  her  to  the  retreat  accordingly. 

Prohibition  of       6. — (1)  Where  upon  the  conviction  of  an  offender  the  court  is  satisfied 

ule  of  liquor   ^.^^^  ^^^  order  of  detention  could  be  made  under  section  one  or  section  two 

deo^wedto  be  ®^  *^®  Inebriates  Act,  1898,  then,  whether  an  order  of  detention  is  made 

habitual  oi"  not,  the  court  shall  order  that  notice  of  the  conviction,  with  such  par- 

dnmkaida —    ticulars  as  may  be  prescribed  by  a  Secretary  of  State,  be  sent  to  the  police 

61  A  62  Viot.  authority  (within  the  meaning  of  the  Police  Act,  1890)  for  the  police  area 

&4  V'flt      45  ^°  ^^  ^^  ^^®  court  is  situate. 

(2)  Where  a  court  in  pursuance  of  this  Act  orders  notice  of  a  conviction 
to  be  sent  to  a  police  authority,  the  court  shall  inform  the  convicted  person 
that  the  notice  is  to  be  so  sent ;  and 

(a)  if  the  convicted  person  within  three  years  after  the  date  of  the 

conviction  purchases  or  obtains,  or  attempts  to  purchase  or  obtain 
any  intoxicating  liquor  at  any  premises  licensed  for  the  sale  of 
intoxicating  liquor  by  retail,  or  at  the  premises  of  any  club  regis- 
tered in  pursuance  of  the  provisions  of  Part  IQ.  of  this  Act,  he 
shall  be  liable,  on  summary  conviction,  to  a  fine  not  exoeeding, 
for  the  first  offence,  twenty  shillings,  and  for  any  subeequent 
offence,  forty  shillings ;  and 

(b)  if  the  holder  of  any  licence  authorising  the  sale  of  intoxicating  liquor 

by  retail  whether  for  consumption  on  or  off  the  premises,  or  any 
person  selling,  supplying,  or  distributing  intoxicating  liquor,  or 
authorising  such  sale,  supply,  or  distribution  on  the  premises  of  a 
club  registered  in  conformity  with  the  provisions  of  Part  HL  of 
this  Act,  within  that  period  knowingly  sells,  supplies,  or  dis- 
tributes, or  allows  any  person  to  sell,  supply,  or  distribute 
intoxicating  liquor  to,  or  for  the  consumption  of,  any  such  person, 
he  shall  be  liable  on  summary  conviction,  for  the  first  offence,  to 
a  fine  not  exceeding  ten  pounds,  and  for  any  subsequent  offence 
in  respect  of  the  same  person,  to  a  fine  not  exceeding  twenty 
pounds. 
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(3)  Regulations  shall  be  made  by  the  police  uul 
of  wearing  the  giving  of  information  to  liconsod  [ 
clubs  registered  uoder  Part  III.  of  this  Act  of  o 
gection,  and  far  assisting  in  the  identidcalioa  of  tb 

7.  Any  person  who.  being  on  any  premiges  licei 
intoiioating  liquor,  whether  for  coneumptioa  on  oi 
procure,  or  attempt  to  procure,  any  intoxicating 
by  any  drunken  peraon,  or  who  ahall  aid  and  abet 
obtainiDg  orconauraing  any  intoxicating  liquor  on 
ae  aforesaid,  ahall  be  liable  on  summary  conTictloi 
forty  shillings,  or  to  imprisonment,  with  or  witho 
period  not  exceeding  one  month. 

8.  For  the  purposes  of  section  twelve  of  the  Li 
of  sections  one  and  two  of  this  Act,  the  espressii 
inclade  any  place  to  which  the  public  hare  access, 
otherwise. 

Paet  n. — Amendment  op  Liobnb 
9. — (1)  Where  a  licensed  person  is  conricted  ' 
offence  committed  by  him  as  such,  it  shall  be  1 
the  licensing  justices  to  enter  notice  of  every  such 
prescribed  by  the  Secretary  of  ytat«,  in  the  regi 
him,  and  if  the  clerk  of  the  court  is  not  the  clerk 
he  shall  forthwith  send  notice  of  the  conriction  to 
justices. 

(2)  On  any  application  for  the  grant,  renewal, 
tlie  licensing  justices  shall  have  regard  to  any  e 
licences  relating  either  to  the  peraon  by  whon 
respect  of  which,  the  licence  is  to  be  held. 

(5)  When  a  conTiction  relating  to  any  premisei 
of  licences,  it  shall  be  the  duty  of  the  clerk  of 
serve,  in  manner  provided  by  the  Licensing  At 
conviction  on  the  owner  of  the  premises. 

(4)  After  the  commencement  of  this  Act  no  co 

PabT    III.— EEOieTEATION   OF 

24. — (1)  The  secretary  of  every  club  which  oc 
a  hooae  or  other  premises  which  are  habitually 
a  dub  and  in  which  any  intosicating  liquor  is 
their  guests,  shall  cause  the  club  to  be  rcglstt 
by  this  Act. 

(2)  The  registration  of  a  dub  under  this  Act 
club  premises  licensed  premises,  or  authorise  : 
liquor  therein  which  would  otherwise  be  illegal. 

■>b. — (1)  The  clerk  to  the  justices  of  every 
shall  keep  a  register  of  all  such  clubs  within  the 

(2)  The  register  shall  be  in  a  form  prescril 
Stato,  and  shall  contain — 

(a)  the  name  and  objects  of  tht?  club ; 

(6)  the  address  of  the  club ; 
(c)  the  name  of  the  secretary  ; 
(ci)  the  number  of  members  ; 
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(e)  the  rules  of  the  club  relating  to — 

(i.)  the  election  of  members  and  the  admission  of  temporary  and 

honorary  members  and  of  guests ; 
(ii.)  the  terms  of  subscription  and  entrance  fee,  if  any ; 
(iii.)  the  cessation  of  membership ; 
(iv.)  the  hours  of  opening  and  closing ;  and 
(t.)  the  mode  of  altering  the  rules. 
(8)  The  secretary  of  every  such  club  shall,  in  the  month  of  Janoaij 
nineteen  hundred  and   three,    and  in   the   month  of  January  in  Mch 
succeeding  year,  furnish  to  the  clerk  to  the  justices  a  return,  signed  by 
the  secretary,  giving  the  above-mentioned  particulars,  togetlier  with   a 
signed  statement  that  there  is  kept  upon  the  club  premises  a  register  of 
the  names  and  addresses  of  the  club  members,  and  a  record  of  the  latest 
payment  of  their  subscriptions. 

(4)  Where  after  the  commencement  of  this  Act  a  new  club  requiring 
registration  ijb  about  to  be  opened  the  secretary  shall,  before  the  opening 
of  the  club,  furnish  a  return,  signed  by  him,  to  the  clerk  of  the  justices 
giving  the  above-mentioned  particulars. 

(5)  The  clerk  to  the  justices  shall  keep  the  register  of  dubs  corrected 
up  to  date  in  accordance  with  the  returns  furnished  by  the  secretaries, 
and  the  register  shall,  at  all  reasonable  hours,  be  open  to  the  Inspection 
of  an  inspector  or  superintendent  of  police,  or  an  officer  of  the  inland 
revenue,  without  fee,  and  of  any  person  on  payment  of  a  fee  not  exceeding 
one  shilling. 

(6)  A  fee  of  five  shillings  shall  be  payable  to  the  clerk  to  the  justioes 
on  each  return  made  by  the  secretary  of  a  club. 

(7)  In  the  application  of  this  section  to  Oxford,  the  Registrar  of  the 
Oourt  of  the  Ohanoellor  of  the  University  shall  be  substituted  for  the 
clerk  to  the  justices  in  the  case  of  any  club  mainly  composed  of  members 
past  or  present  of  the  University. 

26. — (1)  If  any  intoxicating  liquor  is  supplied  or  sold  to  any  member 
or  guest  on  the  premises  of  an  unregistered  club,  the  person  supplying 
or  selling  such  liquor,  and  every  person  authorising  the  supply  or  sale  of 
such  liquor,  shall  be  liable  on  summary  conviction  to  imprisonmett, 
with  or  without  hard  labour,  for  a  term  not  exceeding  one  month,  or  to 
a  fine  not  exceeding  fifty  pounds,  or  to  both. 

(2)  If  any  intoxicating  liquor  is  kept  for  supply  or  sale  on  the  premises 
of  an  unregistered  club  every  officer  and  member  of  the  dub  shall  be 
liable  on  summary  conviction  to  a  fine  not  exceeding  five  pounds,  unless 
he  proves  to  the  satisfaction  of  the  court  that  such  liquor  was  so  kept 
without  his  knowledge  or  against  his  consent. 

27.  Intoxicating  liquor  shall  not  be  supplied  in  a  club  for  consumption 
off  the  premises  except  to  a  member  on  the  premises ;  and  if  any  person 
s  applies  or  obtains  any  intoxicating  liquor  in  contravention  of  the  pro- 
visions of  this  section,  he  shall  be  liable,  on  summary  conviction,  to  a  fine 
not  exceeding  ten  pounds. 

28. — (1)  Where  a  club  has  been  registered  in  pursuance  of  this  Act  a 
court  of  summary  jurisdiction  on  complaint  in  writing  by  any  person 
may,  if  it  thinks  fit,  make  an  order  directing  the  club  to  be  struck  off 
the  register  on  all  or  any  of  the  following  grounds,  namely — 

(a)  that  the  club  has  ceased  to  exist,  or  that  the  number  of  members 
is  less  than  twenty-five ;  or 

(6)  that  it  is  not  conducted  in  good  faith  as  a  club,  or  that  it  is  kept 
or  h&bitnally  used  for  any  unlawful  purpose ;  or 
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(c)  that  there  is  frequent  drunkeEnesa  on  the  c 
{d)  that  illegal  sales  of  intoxicating  Hquor  h 

cluh  premises  ;  or 
(e)  that  persons  who  ure  not  members  are  ha 

club  merely  for  tbe  purpose  of  obtaining 
(/)  that  the  club  occupies  premises  in  respect  i 

months  nest  preceding  the  formation  of 

been  forfeited  or  the  renewal  of  a  licence 

respect  of  which  an  order  has  been  mad 

used  for  the  purposes  of  a  club ;  or 
(17)  that   persons    are   habitually    admitted    as 

interval  of  at  least  forty-eight  hours  be 

and  admission  ;  or 
(/')  that  the  supply  of  intoxicating  liquor  to  tl 

control  of  the  members  or    the    commi 

members. 

(2)  For  the  purpose  of  determining  whether 
good  faith  as  a  club,  the  court  shall  have  regs 
premises  occupied  by  the  club. 

(3)  It  the  court  grants  a  summons  on  the  e 
■hall  be  served  on  the  secretary  and  on  such  othi 
oonrt  may  direct. 

(4)  Where  the  court  makes  on  order  striking 
the  court  may,  if  it  thinks  fit,  by  that  order 
premises  occupied  by  the  club  shall  not  he  used 
ciub  which  requires  registration  under  this  Ac' 
vhich  may  extend  to  twelve  months  in  case  of  a  f 
second  or  subsequent  order  to  five  years ;  profic 
tion  may.  for  good  cause  shown,  be  subaequenti; 
the  court. 

(■i)  In  the  application  of  this  section  to  Oxford 
jnrisdiction  shall  be  the  Court  of  the  Chancellor 
and  acting  under  the  Oxford  University  (Justices 
of  any  club  mainly  composed  of  members  past  o 
sity  ;  provided  that  that  court  shall  not  have  powi 
premises  occupied  by  any  such  club  shall  not  be 
>  club. 

29.— (l)  If  a  justice  of  the  peace  is  satisfied 
that  there  is  reasonable  ground  for  supposing  tbi 
80  managed  or  carried  on  as  to  constitute  a  grooi 
register,  or  that  any  intoxicating  liquor  is  sold 
sale  or  supply,  on  the  premise,')  of  an  unregister 
search  warrant  to  anv  constable  named  therein. 

(2)  A  search  warrant  granted  under  this  set 
constable  named  therein  to  enter  the  club,  if 
inspect  the  premises  of  thu  club,  to  take  the  nan: 
persons  found  therein,  and  to  seize  any  books  ai 
business  of  the  club. 

30, — (1)  If  the  secretary  of  any  registered  1 
requires  to  be  registered  omits  to  make  any  ret 
he  shall  be  liable  on  summary  conviction  to  a  I 
pounds,  and  in  the  case  of  a  second  or  subseqi 
ment,  with  or  without  hard  labour,  for  a  term  1 
or  to  a  fine  not  exceeding  ilf  by  pounds,  or  to  boU 
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(2)  If  the  secretary  of-  any  such  dab  knowingly  makes  a  reton  which 
is  false  in  any  material  particnlar,  he  shall  be  liable  on  summary  oonnc- 
tion  to  imprisonment,  with  or  without  hard  labour,  for  a  term  not 
exceeding  three  months*  or  to  a  fine  not  exceeding  fifty  pounds,  or  to 
both. 

31.  In  the  application  of.  this  Part  of  this  Act  to  London,  the  clerk  to  a 
metropolitan  police  court  shall  be  substituted  for  the  derk  to  the  justices 
as  regards  any  place  within  the  jurisdiction  of  a  metropolitan  police  court, 
and  as  regards  the  City  of  London  the  clerk  of  Special  Sessions  shall  be 
so  substituted. 

32.  For  the  purposes  of  this  Bart — 

The  expression  '^ secretary"  includes  any  officer  of  a  club  or  other 
person  performing  the  duties  of  a  secretary^  and  in  the  case  of  a 
proprietary  club  where  there  is  no  secretary,  ih»  proprietor  of  the 
dub;  and 

The  expression  "  unregistered  club  "  means  a  club  whiek  req«iree  under 
this  Act  to  be  registetrod  but  is  not  registered^  or  which  has  been 
struck  off  the  register. 

Pabt  IV.— Supplemental. 

34.— (1)  This  Act  may  be  cited  as  "The  Licensing  Act,  1902,"  and 
may  be  cited  and  construed  as  one  with  the  Licensing  Acts,  1828  to 
1886. 

(2)  This  Act  shall  not  extend  to  Scotland  or  Ireland. 

(3)  This.  Act,  save  as  otherwise  expressly  provided,  shall  come  into 
operation  on  the  first  day  of  January  nineteen  hundred  and  three. 
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STATUTES     AND     PARTS     OF     STATUTES 
AFPECTINCI    THE    CRIMINAL   LAW, 

PASSED  IN  THE  SESSION  OF   PARLIAMENT  OF    1903. 


PISTOLS  ACT,  1903. 

3  Edw.  7,  CAP.  18. 

An  Act  to   regulate  the  sale  and  tise  of  Pistols  or  other   Firearms. — 

[nth  August,  1093.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Oommons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same 
as  follows  : 

1.  This  Act  may  be  cited  as  "  The  Pistols  Act,  1908."  gho^  ^^^ 

2.  In  this  Act  the  term  "  pistol  '*  means  a  firearm  or  other  weapon  of  D^ftoitionof 
any  description  from  which  any  shot,  bullet,  or  other  missile  can  be  dis-  termB— 83  & 
charged,  and  of  which  the  length  of  barrel,  not  including  any  revolving  34  Yiot.  o.  57. 
detachable  or  magazine  breach,  does  not  exceed  nine  inches. 

The  terni  **  gun  or  game  licence  "  means  a  licence  to  use  or  carry  a 
gun  granted  under  the  Gun  Licence  Act,  1870,  or  a  licence  or  certificate 
to  kill  game  granted  under  the  laws  of  excise  in  that  behalf. 

The  term  **  antique  pistol  **  shall  not  include  any  pistol  with  which 
ammunition  is  sold,  or  which  there  is  reasonable  ground  for  believing  is 
capable  of  being  effectually  used. 

3.  It  shall  be  unlawful  to  sell  by  retail,  or  by  auction,  or  let  on  hire  a  M*  or  hire 
pistol  to  any  person,  unless  at  the  time  of  sale  or  hire  such  person  either  ^  P"toi8. 
produces  a  gun  or  game  licence  then  in  force,  or  gives  reasonable  proof 

that  he  is  a  person  entitled  to  use  or  carry  a  gun  without  a  gun  or  game 
licence  by  virtue  of  section  seven  of  the  Gun  Licence  Act,  1870,  or  that, 
being  a  householder,  he  purposes  to  use  such  pistol  only  in  his  own  house 
or  the  curtilage  thereof,  or  ^at  he  is  about  to  proceed  abroad  for  a  period 
of  not  less  than  six  months,  and  produces  a  statement  to  that  effect, 
signed  by  himself  and  by  a  police  officer  of  the  district  within  which  he 
resides,  of  rank  not  lower  than  that  of  inspector,  or  by  himself  and  by  a 
justice  of  the  peace. 

Every  person  who  sells  by  retail  or  lets  on  hire  a  pistol  shall,  before 
delivery,  make,  or  cause  to  be  made,  an  entry  in  a  book  to  be  kept  for 
that  purpose,  specifying  the  description  of  the  pistol,  whether  single 
barrel,  magazine,  revolver,  pin,  rim,  or  centre  fire,  sold  or  let  on  hire,  the 
date  of  such  sale  or  hire,  the  name  and  address  of  the  purchaser  or  hirer, 
and  the  office  from  which  the  gun  or  game  licence  produced  by  the 
purchaser  was  issued,  the  date  of  such  licence,  or  the  circumstances 
ffxemptiiig  SQch  purchaser  or  hirer  from  having  such  licence.     Such  book 
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must  be  produced  for  inspection  on  the  request  of  any  officer  of  police, 
or  any  officer  of  Inland  Revenue. 
If  any  person — 

(a)  Contravenes  any  of  the  foregoing  provisions  of  this  section ;  or 

(b)  On  the  sale,  purchase,  or  hire  of  a  pistol  knowingly  makes,  or 

causes   to   be  made,  any  false  entry  or  statement  as  to  any 
matter  concerning  which   he  is  required  by  this  section  to 
make  an  entry  or  statement, 
he  shall  l^e  liable  to  a  penalty  not  exceeding  five  pounds. 

4.  Any  person  who,  being  under  the  age  of  eighteen  years,  and  not 
being*  exempt  by  virtue  of  section  seven  of  the  Gun  Licence  Act,  1870, 
from  incurring  a  penalty  for  using  or  carrying  a  gun  without  a  gun  or 
game  licence,  buys,  hires,  uses,  or  carries  a  pistol,  shall  be  liable  to  a 
penalty  not  exceeding  forty  shillings,  and  any  person  who  knowingly  sells 
or  delivers  a  pistol  to  any  person  under  such  age,  and  not  being  so  exempt, 
shall  be  liable  to  a  penalty  not  exceeding  five  pounds. 

The  court  may  make  such  order  as  to  the  forfeiture  or  dispoeal  of  any 
pistol  found  in  the  possession  of  a  person  being  under  the  age  of  eighteen 
years,  and  liable  to  a  penalty  under  this  Act,  as  to  the  court  may  seem 
fit. 

5.  Any  person  who  shall  knowingly  sell  a  pistol  to  any  person  who  is 
intoxicated  or  is  not  of  sound  mind  shall  be  liable  to  a  penalty  not 
exceeding  twenty-five  pounds,  or  to  be  imprisoned  with  or  without  hard 
labour  for  a  period  not  exceeding  three  months. 

6.  Any  offence  against  this  Act  may  be  prosecuted,  and  any  fine  io 
respect  thereof  may  be  recovered,  and  any  summary  order  under  this  Act 
may  be  made,  in  manner  provided  by  the  Summary  Jurisdiction  Acts. 

7.  For  the  purposes  of  the  application  of  this  Act  to  Scotland  any 
offence  against  this  Act  may  be  prosecuted,  and  any  fine  in  respect  thereof 
may  be  recovered,  and  any  summary  order  under  this  Act  may  be  made, 
in  manner  provided  by  the  Summary  Jurisdiction  (Scotland)  Acts. 

8.  The  previsions  of  this  Act  shall  not  apply  where  an  antique  pistol  is 
sold  as  a  curiosity  or  ornament. 

9.  This  Act  shall  not  apply  to  Ireland. 
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BOAED  OF  AGRIOULTUEE  AND  FISHBEIES  ACT,   1908. 

3  Edw.  7,  oaf.  31. 

An  Act  to  transfer  to  the  Board  of  Agriculture  powers  and  duties  relating 
to  the  Industry  of  Fishing,  and  to  amend  the  Board  of  Agriculture  Act, 
1889.— [14<A  August,  1903.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
the  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows  : 

1. — (1)  The  Board  of  Agriculture  shall  after  the  commencement  of  this 
Act  be  styled  the  Board  of  Agriculture  and  Fisheries,  and  references  in 
any  Act  or  document  to  the  Board  of  Agriculture  shall  be  construed  as 
references  to  the  Board  of  Agriculture  and  Fisheries. 

(2)  The  powers  and  duties  of  the  Board  of  Trade  under  the  enactments 


»peei6e-d  in  the  Schedule  to  this  Act,  and  und 
order  made  in  pursuance  of  any  of  those  enaotm 
dntiea  of  the  Board  of  Trade,  or  any  offloar  of  tl 
and  personal  Act  whicli  relates  solely  to  the  inc 
transferred  to  the  Board  of  Agriculture  and  Fis 
the  powers  and  datiea  of  any  officer,  to  such  offi 
colture  and  Fifiheries  a?  the  Board  nominate  for 

(3)  Section  four  of  the  Board  of  Agrionltu 
effect  as  respects  the  transfer  of  any  powers  ani 
Department  which  appear  to  His  Majesty  to 
fishing  in  the  same  manner  as  with  respect  to 
appear  to  His  Majesty  to  relate  to  agriculture  or 
and  four  of  that  Act  shall  be  I'ead  as  if  the 
fishing     wnre  added  after  the  word  "agriculture 

(4)  Sections  niaa  (transfer  of  officers)  and  elf 
and  docamenta)  of  the  Board  of  Agriculture  . 
relation  to  the  powers  and  duties  transferred  1 
Act  as  if  they  were  transferred  by  or  in  pursuai 

1  the  daf«  of  the  commencement  of  this  Act  wer 

^  of  the  establishment  of  the  Board  of  Agriculture 

(5)  The  limitation  contained  in  section  tt 
Fishery  Act,  1861,  as  to  the  namber  and  term 
of  fisheries  shall  cease  to  apply,  and  those  inspeo 
the  Board  of  Agriculture  and  Fisheries  under  se 
Agriculture  Act,  1889. 

'  (f>)  The  Board  of  Agriculture  and  Fisheries  si 

'  Board  of  Trade  as  respects  communication  and 

'!  the  Sea  Fisheries  (Scotland)  Amendment  Act,  If 

J  (7)  Where  any  portion  of  the  sea  shore  propo 

*  order  under  Part  III.  of  the  Sea  Fisheries  Act.  It 

*  meiit  of  the  Board  of  Trade,  the  order  shall  i 
consent  of  that  Board,  and  section  forty-sis  of  tl 
accordingly. 

(8)  The  Merchandise  Marks  (Prosecutions)  Ac 
the  undertaking  by  the  Board  of  Agriculture  ( 
Merchandise   Marks  Act,    18R7.  in  certain   cai 
produce   of  any  fishing  industry  as   it   applias 
cultural  produce. 

(9)  Sub-section  three  of  section  five  of  the 
1H89,  shall  apply  to  expenses  incurred  by  the  I 
Fisheries  in  the  execution  of  any  powers  and  d 
pursuance  of  this  Act  as  it  applies  to  espenses  I 
the  execution  of  their  duties  under  that  Act. 

I,  2. — (1)  Any  Order  in  Council  made  under  set 

Agriculture  Act,  1889.  may  be  varied  or  revoke 
I  wade  in  accordance  with  the  provisions  of  that  s 

(2)  The  expression  "  Secretary  "  in  the  Board 
'  shall  include  assistant  secretary. 

I  ;i. — (1)  Nothing  in  this  Act  shall  transfer  oi 

I  any  powers  or  duties  eiercisable  in  or  in  relatlc 

'  of  the  sea  adjoining  Scotland,  except  so  far  as  is 

I  Act  a.<<  respects  communications  and  returns,  am 

I  the  river  Esk   and  its  banks  and  tributarii>B  i-e 

I  three  of  the  Salmon  Fishery  Act,  186r). 
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3  Edw.  7,        (2)  This  Act  may  be  cited  as  "  The  Board  of  Agricoltare  and  Fisheries 

CAP.  31.      Act,  1903,"  and  shall  come  into  operation  on  the  first  day  of  October 

T  ,     nineteen  hundred  and  three. 

Agricultuf       (^)  ^^®  Board  of  Agriculture  Act,  1889,  and  this  Act  may  be  dted 

and  Fisheries  together  as  "  The  Board  of  Agriculture  and  EHsheries  Acts,  1889  and 

Act,  1908.      1908." 


SCHEDULE. 
ENAcrmNTs   relatinq   to   Powbrs   and   Dutiks  of  thb  Board  of  Tbaob 

TBANSFBRRKD  TO  THB  BOARD  OF  AORICULTUBB. 

1.  Salmon  and  Freshwater  Fisheries  Acts. 

24  &  25  Viot.  0.  109       The  Salmon  Fishery  Aot,  1861. 

26  &  27  Viot.  0.  10 The  Salmon  Acts  Amendment  Aot,  1863. 

28  &  29  Vict.  0.  121        The  Salmon  Fishery  Aot,  1865. 

33  &  34  Viot.  0.  33 The  Salmon  Aots  Amendment  Aot,  1870. 

36  &  37  Viot.  o.  71 The  Salmon  Fishery  Aot,  1873. 

39  &  40  Viot.  0.19 The  Salmon  Fishery  Aot,  1876. 

39  &  40  Viot  0.  34 The  El^er  Fishing  Aut,  1876. 

40  &  41  Viot.  o.  65 The  Fisheries  (Dynamite)  Act,  1877. 

41  &  42  Viot.  c.  39 The  Freshwater  Fisheries  Aot,  1878. 

42  &  43  Viot.  0.  26 The  Salmon  Fishery  Law  Amendment  Aot,  1879. 

47  ife  48  Viot.  0.  1 1 The  Freshwater  Fisheries  Act,  1884. 

49  &  50  Viot.  0.  2    The  Freshwater  Fisheries  Aot,  1886. 

49  &  50  Vict.  o.  39 The  Salmon  and  Freshwater  Fisheries  Aot,  1886. 

54  &  55  Vict.  0.  37 The  Fisheries  Aot,  1891,  Parts  in.  and  IV. 

55  &  56  Viot.  0.  50 The  Salmon  and  Freshwater  Fisheries  Aot,  1892. 

2.  Norfolk  and  Suffolk  Fisheries, 

40  &  41  Vict.  0.  zoviii The  Norfolk  and  Suffolk  Fisheries  Aot,  1877. 

59  &  60  Vict.  0.  18 The  Fisheries  (Norfolk  and  Suffolk)  Aot,  1896. 

3.  Sea  Fisheries  Regulation  Acts, 

51  &  52  Viot.  0.  54 The  Sea  Fisheries  Begnlation  Aot,  1888. 

54  &  55  Viot.  0.  37 The  Fisheries  Aot,  1891,  Part  H. 

57  &  58  Viot.  o.  26 The  Sea  Fisheries  (SheU  Fish)  Begolation  Aot,  1894. 

4.  Oysters,  ^e. 

29  &  30  Viot.  0.  ozW The  Boaoh  Biver  Oyster  Fishery  Aot,  1866. 

31  &  32  Viot.  c.  45 The  Sea  Fisheries  Aot,  1868,  Part  III. 

32  &  33  Viot.  o.  31 The  Oyster  and  Mnssel  Fisheries  Orders  Confirma- 

tion Aot,  1869  (No.  2). 

38  &  39  Vict.  0. 15 The  Sea  Fisheries  Aot,  1875. 

40  &  41  Viot  0. 42 The  Fisheries  (Oyster,  Grab,  and  Lobster)  Aot,  1877. 

47  &  48  Viot.  0.  27 The  Sea  Fisheries  Aot,  1884. 

5.  Miscellaneous. 

59  &  60  Viot.  0.48 Snb-seotion  one  of  seotim  fi?6  of  the  Liffht  Bsil- 

ways  Aot,  1896,  eo  far  as  it  relates  to  the 
indnatry  of  fiehing. 


i 


APPSMDIX.  XVU 

MOTOE  OAE  ACT,  1903. 

3  Edw.  7,  OA.P.  36. 

An  Act  to  amend  the  Locomotives  on  Highways  Act,  1896.~*ri4tA  August, 

1903.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  a^d  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Oommons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1. — (1)  If  any  person  drives  a  motor  car  on  a  public  highway  recklessly  Seoklesa 
or  negUgently>  or  at  a  speed  or  in  a  manner  which  ip  ^^^ngiu'ous  to  the  ^▼in?* 
public,  having  regard  to  all  the  circumstances  of  the  case,  inolq^ing  ttus 
nature«  condition,  and  use  of  the  highway,  and  to  the  amount  of  traffic 
which  actually  is  at  the  time,  or  which  might  reasonably  be  expected  to 
be,  on  the  highway,  that  person  shall  be  gmlty  of  an  offence  under  this 
Aet. 

(2)  Any  police  constable  may  apprehend  without  w^rran^t  the  driver  of 
any  car  who  commits  an  offence  under  this  section  within  his  view,  if  he 
refuses  to  give  his  name  and  address  or  produce  his  licence  on  dextaand,  or 
if  the  motor  car  does  not  bear  the  mark  or  mar^Es  of  identification. 

(3)  If  the  driver  of  any  car  who  commits  an  off0noe  under  tiiiB  section 
refuses  to  give  his  name  or  address,  or  gives  a  false  name  or  address,  he 
shall  be  guilty  of  an  offence  under  this  Act,  and  it  alvall  be  the  duty  of 
the  owner  of  the  car,  if  required,  to  give  any  inf  oxQiatio^  which  it  is  within 
his  power  to  give,  an4  which  may  lead  to  the  identification  a4d  a^rQ* 
hension  of  the  driver^  and  if  the  owner  fails  to  do  ^o  he  also  sluJl  be 
guilty  of  an  offence  under  this  Act. 

2. — (1)  Every  motor  car  shall  be  registered  with  the  council  of  aeounty  Begistration 
or  county  borough,  and  every  such  council  shall  assign  a  separate  number  ^  motor  oars, 
to  every  car  registered  with  thenu 

(2)  A  mark  indicating  the  registered  number  of  the  car  and  the  council 
with  which  the  oar  is  registered  shall  be  fixed  on  the  car  or  on  a  vehicle 
drawn  by  the  car,  or  on  both,  in  such  manner  as  the  council  require  in 
conformity  with  regulations  of  the  Local  Government  Board  made  under 
this  Act. 

(3)  A  fee  of  twenty  shillings  shall  be  charged  by  the  council  of  a  county 
or  county  borough  on  the  registration  of  a  car,  except  in  the  case  of  motor 
cycles,  for  which  the  fee  shall  be  Siye  shillings. 

(4)  If  a  car  is  used  on  a  public  highway  without  being  registered,  or  if 
the  mark  to  be  fixed  in  accordance  with  this  Act  is  not  so  fixed,  or  if,  being 
so  fixed,  it  is  in  any  way  obscured  or  rendered  or  allowed  to  become  not 
easily  distinguishable,  the  person  driving  the  car  shall  be  guilty  of  an 
offence  under  this  Act,  unless,  in  the  case  of  a  prosecution  for  obscuring 
a  mark  or  rendering  or  allowing  it  to  become  not  e^ly  distinguishable, 
he  proves  that  he  has  taken  all  steps  reasonably  practioaUe  to  prevent  the 
mark  being  obscured  or  rendered  not  easily  distingwha)i)le. 

Provided  that — 
(a)  A  person  shall  not  be  liable  to  a  penalty  under  this  section  if  he 
proves  that  he  has  had  no  reasonable  opportunity  of  registering 
the  car  in  accordance  with  this  s^tion,  and  that  the  car  is  being 
driven  on  a  highway  for  the  purpoie  of  being  so  registered ; 
and 
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(6)  The  council  of  any  coantj  or  county  borough  in  which  the  busi- 
ness premises  of  any  manufacturer  of,  or  dealer  in,  motor  cars 
are  situated,  may,  on  payment  of  such  annual  fee,  not  exceed- 
ing three  pounds,  as  the  council  require,  assign  to  that  manu- 
facturer or  dealer  a  general  identification  mark  which  may  be 
used  for  any  car  on  trial  after  completion,  or  on  trial  by  an 
intending  purchaser,   and  a  person  shall  not  be   liable  to  a 
penalty  under  this  section  while  so  using  the  car  if  the  mark 
so  assigned  is  fixed  upon  the  car  in  the  manner  required  by 
the  council  in  accordance  with  regulations  of  the  Local  QoTem- 
ment  Board  made  under  this  Act. 
3. — (1)  A  person  shall  not  drive  a  motor  car  on  a  public  highway  unices 
he  is  licensed  for  the  purpose  under  this  section,  and  a  person  shall  not 
employ  any  person  who  is  not  so  licensed  to  drive  a  motor  car. 

If  any  person  acts  in  contravention  of  this  provision  he  shall  be  guilty 
of  an  offence  under  this  Act 

(2)  The  council  of  a  county  or  county  borough  shall  grant  a  licence  to 
drive  a  motor  car  to  any  person  appljdng  for  it  who  resides  in  that  county 
or  county  borough  on  pajrment  of  a  fee  of  five  shillings,  unless  the  appli- 
cant is  disqualified  under  the  provisions  of  this  Act. 

(3)  A  licence  shall  remain  in  force  for  a  period  of  twelve  months  from 
the  date  on  •  which  it  is  granted,  but  shall  be  renewable,  and  the  same 
provisions  shall  apply  with  respect  to  the  renewal  of  the  licence  as  apply 
with  respect  to  the  grant  of  the  licence. 

(4)  A  licence  must  be  produced  by  any  person  driving  a  motor  car  when 
demanded  by  a  police  constable.  If  any  person  fails  so  to  produce  his 
licence,  he  shall  be  liable,  on  summary  conviction,  in  respect  of  each 
offence  to  a  fine  not  exceeding  five  pounds. 

(5)  Any  person  under  the  age  of  seventeen  years  shall  be  disqualified 
for  obtaining  a  licence  (except  that  a  licence  limited  to  driving  motor 
cycles  may  be  granted  to  a  person  over  the  age  of  fourteen  years),  and  any 
person  who  already  holds  a  licence  shall  be  disqualified  for  obtaining 
another  licence  while  the  licence  so  held  by  him  is  in  force. 

4. — (1)  Any  court  before  whom  a  person  is  convicted  of  an  offence 
under  this  Act,  or  of  any  offence  in  connection  with  the  driving  of  a 
motor  car,  other  than  a  first  or  second  offence,  consisting  solely  of  exceed- 
ing any  limit  of  speed  fixed  under  this  Act — 

(a)  may,  if  the  person  convicted  holds  any  licence  under  this  Act,  sus- 

pend that  licence  for  such  time  as  the  court  thinks  fit,  and,  if  the 
court  thinks  fit,  also  declare  the  person  convicted  disqualified  for 
obtaining  a  licence  for  such  further  time  after  the  expiration  of 
the  licence  as  the  court  thinks  fit ;  and 

(b)  may,  if  the  person  convicted  does  not  hold  any  licence   under  this 

Act,  declare  him  disqualified  for  obtaining  a  licence  for  such  time 
as  the  court  thinks  fit ;  and 

(c)  if  the  person  convicted  holds  any  licence  under  this  Act,  shall  cause 

particulars  of  the  conviction  and  of  any  order  of  the  court  made 

under  this  section,  to  be  endorsed  upon  any  licence  held  by  him, 

and  shall  also  cause  a  copy  of  those  particulars  to  be  sent  to  the 

council  by  whom  any  licence  so.  endorsed  has  been  granted. 

(2)  Any  person  so  coilvipted,  if  he  holds  any  licence  under  this  Act, 

shall  produce  the  licehce  within  a  reasonable  time  for  the  purposes  of 

indorsement;  and  if  he  fails  to  do  so  shall  be  guilty  of  an  offence  under 

this  Act. 
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(3)  A  licence  so  suspended  by  the  court  shall  during  the  term  of  bus-    3  Edw.  7, 
pension  be  of  no  effect,  and  a  person  whose  licence  is  suspended  or  who  is      cap.  36. 
declared  by  the  court  to  be  disqualified  for    obtaining  a  licence  shall         "     ~ 
daring  the  period  of  suspension   or  disqualification   be   disqualified  for     ^^^  ^903 
obtaining  a  licence.  1 

(4)  Any  person  who  is  by  virtue  of  an  order  of  the  court  under  this 
section  disqualified  for  obtaining  a  licence  may  appeal  against  the  order 
in  the  same  manner  as  a  person  may  appeal  who  is  ordered  to  be  imprisoned 
without  the  option  of  a  fibne  ;  and  the  court  may,  if  they  think  fit,  pending 
the  appeal,  defer  the  operation  of  the  order. 

(5)  If  any  person,  who  under  the  provisions  of  this  Act  is  disqualified 
for  obtaining  a  licence,  applies  for  or  obtains  a  licence  while  he  is  so 
disqualified,  or  if  any  person  whose  licence  has  been  indorsed  applies  for 
or  obtains  a  licence  without  giving  particulars  of  the  indorsement,  that 
person  shall  be  guilty  of  an  offence  under  this  Act,  and  any.  licence  so 
obtained  shall  be  of  no  effect. 

5.  If  any  person  forges  or  fraudulently  alters  or  "uses,  or  fraudulently  ^f^'^^'y*  **•» 
lends  or  allows  to  be  used  by  any  other  person,  any  mark  for  identifying  ^^^  Mrk°or 
a  car  or  any  licence  under  this  Act  he  shall  be  guilty  of  an  offence  tinder  Uoenoe. 

this  Act. 

6.  A  person  driving  a  motor  car  shall,  in  any  case,  if  an  accident  occurs  P"*y  tojtop 
to  any  person,  whether  on  foot,  on  horseback,  or  in  a  vehicle,  or  to  "*  ?^"*  ^ 
any  horse  or  vehicle  in  charge  of  any  person,  owing  to  the  presence  of  the 

motor  car  on  the  road,  stop,  and,  if  required,  give  his  name  and  address, 
and  also  the  name  and  address  of  the  owner  and  the  registration  mark  or 
number  of  the  car ;  and  if  any  person  knowingly  acts  in  contravention  of 
this  section,  he  shall  be  liable,  on  summary  conviction,' in  respect  of  the 
first  offence  to  a  fine  not  exceeding  ten  pounds,  and  in  respect  of  the 
second  offence  to  a  fine  not  exceeding  twenty  pounds,  and  in  respect  of 
any  subsequent  offence  to  a  fine  not  exceeding  twenty  pounds,  or,  in  the 
discretion  of  the  court,  to  a  term  of  imprisonment  not  exceeding  one 
month. 

7. — (1)  The  Local  Government  Board  may,  under  section  six  of  the  Begnlations 
Locomotives  on  Highways  Act,  1896  (in  this  Act  referred  to  as  theprinoi-  ^i^**^ 
pal  Act),  make  regulations —  Bowd^*"* 

(a)  providing  generally  for  facilitating  the  identification  of  motor  cars,  59  ^  qq  yiot. 
and  in  particuliur  for  determining  and  regulating  generally  the  0. 36. 
size,  shape  and  character  of  the  identifying  marks  to  be  fixed 
under  this  Act,  and  the  mode  in  which  they  are  to  be  fixed  and 
to  be  rendered  easily  distinguishable  whether  by  night  or  by  day, 
and  with  respect  to  the  registration  of  cars,  and  the  entry  of  par- 
ticulars, including  particulars  of  the  ownership  of  the  car,  in  the 
register,  and  the  ginng  of  those  particulars,  and  for  making  any 
particulars  contained  in  the  register  available  for  use  by  the  police, 
and  for  making  the  registration  of  a  Car  void  if  the  regulations  as 
to  registration  are  not  complied  with;  and 
(by  with  respect  to  the  licences  to  be  granted  by  the  councils  of  counties 
or  county  boroughs  under  this  Act,  and  in  particular  with  respect 
to  the  register  to  be  kept  of  those'  licenoes  and  the  renewal  of 
licences,  and  for  providing  special  fucilitiek  for  granting  licences 
to  persons  not  resident  in  the  United  £ingdom,  and  for  ooh'>mu-     * 
nicaiing'  particulars  thereof  to  adjoining  and  other  county   or 
county  borough  councils,  and  for  making  any  particulars  with 
respect  to  any  person  whose  licences  are'  suspendeid  or  endorsed 
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8  Edw.  7,  available  for  use  by  the  police,  and  for  preventing  a  person  hold- 

CAP.  36.  ing  more  than  one  lioenoe. 

-- "     '  (2)  The  coancils  of  counties  and  county  boroughs  shall  comply  with 

Act  1903^    ^^y  regulations  so  made  by  the  Local  Qfovernment  Board,  and  may  if 

1 authorised  by  those  regulations  and  in  accordance  therewith  charge  in 

respect  of  the  entry  of  particulars  of  the  ownership  of  a  car  on  change  of 
ownership  such  fee,  not  exceeding  ten  shillings,  as  may  be  prescribed  by 
the  regulations,  and  in  respect  of  the  issue  of  a  new  Ucence  in  the  place 
of  a  licence  lost  or  defaced,  such  fee  not  exceeding  one  shilling  as  may  be 
prescribed  by  the  regulations, 
hib't*'  ofc  ^"^       ®*  "^^^  Local  Obyemment  Board  may,  by  regulations  made  under  sec- 
oan  onspeoiAl  ^^^^  ^^^  ^^  ^^®  principal  Act,  prohibit  or  restrict  the  driving  of  any  motor 
roAds.  cars,  or  of  any  spedal  kind  of  motor  oars,  on  any  specified  hi|rhway  or 

part  of  a  highway,  which  does  not  exceed  sixteen  feet  in  width,  or  on 
which  ordinary  motor  oar  traffic  would,  in  their  opinion,  be  especially  dan- 
gerous. 
Bate  of  qwed.  9,  (i)  Section  four  of  the  principal  Act  (which  relates  to  the  rate  of 
speed  of  motor  cars)  is  hereby  repealed,  but  a  person  shall  not,  under  any 
circumstances,  drive  a  motor  car  on  a  public  highway  at  a  speed  exceed- 
ing twenty  miles  per  hour,  and,  within  any  limits  or  place  referred  to  in 
regulations  made  by  the  Looal  (Government  Board  with  a  view  to  the 
safety  of  the  public  on  the  application  of  the  local  authority  of  the  area  in 
which  the  limits  or  place  are  situate,  a  person  shall  not  drive  a  motor  car 
at  a  speed  exceeding  ten  miles  per  hour. 

If  any  person  acts  in  contravention  of  this  provision  he  shall  be  liable, 
on  summary  conviction,  in  respect  of  the  first  offence  to  a  fine  not  exceed- 
ing ten  pounds,  and  in  respect  of  the  second  offence  to  a  fine  not  exceed- 
ing twenty  pounds,  and  in  respeot  of  any  subsequent  offence  to  a  fine  not 
exceeding  fifty  pounds,  but  a  person  shall  not  be  convicted  under  this  jnto- 
vision  for  exceeding  the  limit  of  speed  of  twenty  miles  merely  on  the 
opinion  of  one  witness  as  to  the  rate  of  speed. 

(2)  Where  a  person  is  prosecuted  for  an  offence  under  this  section,  he 
shall  not  be  convicted  unless  he  is  warned  of  the  intended  proseootion  at 
the  time  the  offence  is  committed^  or  unless  notice  of  the  intended  proae- 
cation  is  sent  to  him  or  to  the  owner  of  the  car  as  entered  on  the  regisier 
within  such  time  after  the  offence  is  committed,  not  exceeding  twenty-one 
days,  as  the  court  think  reasonable. 

(3)  The  Local  Government  Board  may,  without  any  appUoation  from 
the  local  authority,  after  considering  any  objeetions  which  may  be  raised 
by  the  local  authority,  revoke  or  alter  any  ngolations  made  by  them 
under  this  section. 

(4)  For  the  purposes  of  this  section  the  expression  loeal  authority 
means — 

(a)  as  respects  the  Oity  of  London,  the  mayor,  aldermen,  and  commons 

of  the  City  of  London  in  common  council  assembled ;  and 

(b)  as  respects  a  municipal  borough  with  a  population  of  over  ten 

thousand  according  to  the  last  oensus  taken  before  the  passing  of 
this  Act,  the  council  of  the  borough ;  and 

(c)  as  respects  any  other  area,  the  county  council. 

Erection  of  10. — (1)  Local  authorities  within  the  meaning  of  the  last  preceding 

notice  boards,  section  shall  give  public  notice  of  any  regulation  of  the  Local  QoTemmeni 

Board  made  in  pursuance  of  this  Act  prohibiting  or  restricting  the  use  of 

motor  cars  on  any  highway  or  part  of  a  highway,  or  limiting  the  speed  of 

motor  cars  within  any  limits  or  place,  and  for  the  purpoee  of  giving  effect 
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to  any  sach  reguUtion  Bhall  place  notices  in  conap 
the  highway,  part  of  a  highway,  limits,  or  place 

(2)  Subject  to  regalations  as  to  size  and  col 
Local  Oorerninent  Board,  local  authoritioH  within 
preceding  seetion  ahall  within  their  areas  cause  1 
denoting  dangerous  comers,  croM  roads,  and  p 
such  sign  posts  appear  to  them  to  be  necessary. 

11. — (1)  A  person  guilty  of  an  offence  under 
epe<nal  penalty  is  provided  shall  be  liable  on  sumn 
of  each  offeDoe  to  a  fine  not  exceeding  twenty  poa 
second  or  subseqaent  conviction  to  a  fine  not  exce 
the  discretion  of  the  court  to  imprisonment  for 
three  months. 

(2)  Any  person  adjudged  to  pay  a  fine  exceedin 
this  Act  may  appeal  against  the  conviction  in  the 
apppal  ir  iinii-reti  to  be  imprifioiii'il  witliout  the  op 

12.— (I)  The  Ijocal  OoTernment  Board  by  i 
section  six  of  the  principal  Act  muy,  as  respects  a 
tioned  in  the  regulations,  increase  the  masimuni 
four  toDB  mentioned  in  section  one  of  that  Act.  s 
as  to  the  use  and  construction  of  the  Tehicte  whii 
regulations. 

(2)  The  power  of  the  Local  Government  Bo. 
under  section  six  of  the  LocomotiveB  ou  Highi 
reapects  motor  cars  exceeding  two  toua  in  weight 
to  make  regulations  as  to  speed. 

13.  The  definition  of  "male  servant"  iti  sub 
nineteen  of   the   Bevenue   Act.  1l^t>9,  as   amen 
Cosfoms  and  Inland  Revenue  Act,  lKT)i.  ahall 
employed  to  drive  a  motor  car  were  included  ii 

14.  Sub-sections  one  and  five  of    section 
Government  Act.  18SS  (which  relates  to  local 
the  parpose  of  the  carrying  out  by  the  Local  Oovi 
their  duties  under  this  Act. 

15.  Nothing  in  this  Act  shall  affect  any  liabili 
of  a  motor  oar  by  virtue  of  any  statute  or  al 

16.  It  is  hereby  declared  that  this  Act  and  th' 
persons  in  the  public  service  of  the  Crown. 

17. — (I)  A  motor  car  shall  not  be  driven 
except  in  apcoi-dance  with  regulations  made 
Works. 

('2)  If  any  person  acts  iij  contravention  of  thii 
on  summarj'  conviction  in  respect  of  the  first  offe; 
ing  ten  pounds,  and  in  respect  of  the  second  ofi^enc 
twenty  pounds,  and  in  respect  of  any  aubseque 
exceeding  fifty  pounds. 

18.  In  the  application  of  this  Act  to  Scotland- 

(1)  a  reference  to  the  Secretary  for  Scotland  sb 

reference  to  the  Local  Government  Boai'c 

(2)  a  reference  to  the  council  of  a  royal,  partial 

containing  within  its  boundaries,  as  asc 
mined  for  police  pui'poaes.  a  population 
for  the  time  being  last  taken  of  or  exoeec 
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3  Edw.  7,  be  substituted  for  a  reference  to  the  council  of  a  county  borough* 

CA.P.  36.  and  every  other  burgh  shall  be  deemed  to  form  part  of  the  county 

~     _  within  which  it  is  situate ;  and 

Act  Toos*^        (^)  *^^  '*^  authority  of  any  county  or  of  any  roya],  parliamentary,  or 

1 police  burgh  shall  be  the  local  authority  within  the  meaning  of 

the  provisions  of  this  Act  which  relate  to  the  rate  of  speed  and 
the  erection  of  danger  boards  ;  and 

(4)  a  reference  to  sub-sections  one  and  three  of  section  ninety-three  of 

the  Local  Government  (Scotland)  Act,  1889,  shall  be  substituted 
for  a  reference  to  sub-sections  one  and  five  of  section  eighty- seven 
of  the  Local  Qovernment  Act,  1888  ;  and 

(5)  any  fine  under  this  Act  shall  be  recoverable  by  imprisonment  in 

terms  of  the  Summary  Jurisdiction  Acts  ;  and 

(6)  any  person  convicted  of  an  ofiPence  under  this  Act  and  ordered  to  be 

imprisoned  without  the  option  of  a  fine  or  adjudged  to  pay  a  fine 
exceeding  ten  pounds  shall  have  a  right  of  appeal  against  the 
conviction.  Such  appeal  shall  lie  to  the  sheriff  depute,  and  shall 
be  heard  summarily.  Such  appeal  may  be  taken  either  imme- 
diately after  the  judgment  appealed  against  has  been  pronounced 
or  within  seven  days  thereafter,  and  upon  such  appeal  being  taken 
the  sentence  (if  any)  shall  be  suspended  until  the  appeal  has  been 
disposed  of :  Provided  that  the  appellant  shall,  at  the  time  of 
taking  such  appeal,  lodge  in  the  hands  of  the  clerk  of  court  a 
bond  with  sufficient  cautioner  or  otherwise  give  security  satisfac- 
tory to  the  court  for  appearing  before  the  sherifiP  depute.  The 
sheriff  depute  is  hereby  authorised  and  empowered  on  such  appeal 
to  hear  evidence,  whether  led  at  the  original  hearing  or  not,  and 
to  reconsider  the  merits  of  the  case  and  reverse  or  confirm  in 
whole  or  in  part  the  judgment  appealed  against,  or  give  such  new 
or  different  judgment  as  he  in  his  discretion  shall  Uiink  fit ;  and 
save  as  provided  by  the  Summary  Prosecutions  Appeals  (Scot- 
land) Act,  1875,  his  judgment  shall  be  final  and  not  subject  to 
review  ;  and 

(7)  an  appeal  taken  in  terms  of  this  Act  by  a  person  holding  a  licence 

against  an  order  for  suspension  or  disqualification  shall  be  taken 
and  disposed  of  as  nearly  as  may  be  in  the  manner  and  subject 
to  the  conditions  provided   by  the  immediately  preceding  sub- 
section. 
fcS2lid— ^  ^      ^^*  ^°  ^^®  application  of  this  Act  to  Ireland— 
51  &  52  Vict        (^)  *  reference  to  the  Local  Government  Board  for  Ireland  shall  be 

0,41 14 A 15  substituted   for   a  reference  to   the  Local  Government   Board; 

Vict.  o.  92—  and 

61  A  62  Vicli.       (2)  Sub-sections   one   and   three   of  article   thirty-two  of   the  Local 
®*  ^^'  Government  (Application  of  Enactments)  Order,  1898,  shall  be 

substituted  for  sub-sections  one  and  five  of  section  eighty-seven 
of  the  Local  Government  Act,  1888  ;  and 

(3)  Section  twenty-three  of  the  Summary  Jurisdiction  (Ireland)  Act, 

1851  (which  gives  a  right  of  appeal),  shall  apply  as  respeets 
convictions  for  offences  under  this  Act  as  if  any  term  of 
imprisonment  without  the  option  of  a  fine  were  substituted  for 
a  term  of  imprisonment  exceeding  one  month ;  and 

(4)  Sections  one  to   four,  inclusive,  of   the  Criminal  Evidence  Act, 

1898,  shall  extend  to  Ireland  in  the  case  of  a  person  char^ 
with  an^'  offeree  upder  this  Act. 
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20. — (1)  Id  this  act  the  exjjresaion  "motor 
u  the  expreuioD  "  liglit  locomotive "  ha.i 
smeoded  by  this  Act.  axcept  that,  for  Iba  f 
this  Act  with  reapeot  to  the  regiatration  of 
--  motor  car  "  sitall  not  include  a  vehicle  draw 

Tlie  pravisions  of  this  Act  :iiid  of  the  prini 
ca«e  of  a  roadway  to  which  the  pabhc  are 
manner  as  tbey  apply  in  the  case  of  k  public  I 

(2>  This  Act  shall  come  into  operation  o 
nineteeD  hundred  and  four. 

(3)  ThU  Act  may  be  cited  as  "  The  Motor 
LocouiotivcB  oti  Highways  Act,  1896,  and  thi: 
as  "The  Motor  Car  Acts,  JSgfi  and  1903."' 

2i.  Thie  Act  shall  continue  in  force  t 
Decembor  nineteen  hundred  and  six  and  no 
sbtill  otlierwiae  determina.(ii) 


POOR    PRISONERS-    DEFENCI     , 
3  Edw.  7,  o*p.  iS 

An  Act  to  make  provision  for  the  Defenc    i 

[Ulh  A  ugvst.  1903. 

Be  it  enacted  by  the  King's  most  Excellent     I 

advioe  and  consent  of  the  Lords  Spiritual  uui    '. 

in  this  present  Pailiameut  ashembled,  uiid  by  I    i 

as  follows  : 

1.  — (I)  Where  it  appears,  having  regard  to 
set  up  by  any  poor  prisoner,  as  disclosed  in  ti 
ment  made  by  him  before  the  committing  just  ' 
the  interests  of  justice  that  he  should  have  li 
and  conduct  of  his  defence,  and  that  bis  mean 
him  to  obtain  such  aid — 

(d)  the  committing  justices,  upon  the  com 

(b)  the  judge   of  a  court  of  assize  or  chaii 

sessions,  iit  any  time  after  reading  the  i 

may  certify  that  the  prisoner  ought  to  have  sue 

the  prisoner  shall   bo    entitled  to   have  solicitc 

him.  subject  to  the  provisiona  of  this  Act. 

(2)  The  espenaeB  of  the  defence,  including 
depositions,  the  fees  of  solicitor  and  counsel,  an 
nesses  shall  be  allowed  and  paid  in  the  same  m 
prosecution  in  cases  of  indictment  for  felony,  st 
rules  under  this  Act  and  to  any  regulations  oe  ti 
which  may  be  made  by  one  of  Ills  Majesty's  Pri 

2.  Rules  for  carrying  this  Act  into  effect  t 
manner  and  subject  to  the  same  conditions  a 
tion  of  Offences  Act,  1879. 

3.  In  this  Act— 

"  Prisoner  "  includes  a  person  committed  for 
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3  Edw.  7, 
CAP.  38. 


Poor 

PritontTt* 

Defence  Act^ 

1908. 

Extent 
Short  UUe. 


''  Oommitting  justices  **  inolndes  a  magistrate  of  the  police  courts  of 

the  metropolis  and  a  stipendiary  magistrate. 
"  Chairman  ''  includes  recorder  or  deputy  recorder  or  deputy  chairman. 

4.  This  Act  shall  not  extend  to  Scotland  or  Ireland. 

5.  This  Act  may  be  cited  as  "The  Poor  Prisoners'  Defence  Act,  1903," 
and  shall  come  into  operation  on  the  first  day  of  January  one  thousand 
nine  hundred  and  four. 


Power  to 
make  by-laws 
for  regulating 
the  employ- 
ment  of  chil- 
dren. 


Power  to 
make  bj-lawe 
for  the  regala* 
tion  of  street 
trading  by 
perfions  nnder 
sixteen. 


General 
rest  r lotions  on 
employment 
gf  children. 


EMPLOYMENT  OF  OHILDEEN  ACT,  1903. 

8  Edw.  7,  oap.  45. 

An  Act  to  make  better  provision  for  regulating  the  Employvient  of  Children. 

[14«A  August,  1903.]  (a) 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1. — Any  local  authority  may  make  by-laws — 
(i)  prescribing  for  all  children,  or  for  boys  and  girls  separately,  and 
with  respect  to  all  Occupations  or  to  any  specified  occupation, — 
(a)  the  age  below  which  employment  is  illegal ;  and 
{h)  the  hours  between  which  employment  is  illegal ;  and 
(c)  the  number  of  daily  and  weekly  hours   beyond  which 
employment  is  illegal ; 
(ii.)  prohibiting  absolutely  or  permitting,  subject  to  conditions,  the 
employment  of  children  in  any  specified  occupation. 
2. — Any  local   authority  may  make   by-laws  with   respect  to  street 
trading  by  persons  under  the  age  of  sixteen,  and  may  by  such  by-laws — 
(a)  prohibit  such  street  trading,  except  subject  to  such  conditions  as  to 
age,  sex,  or  otherwise,  as  may  be  specified  in  the  by-law,  or  subject 
to  the  holding  of  a  licence  to  trade  to  be  granted  by  the  local 
authority ; 
{li)  regulate  the  conditions  on  which  such  licences  may  be  granted, 
suspended,  and  revoked ; 

(c)  determine  the  days  and  hours  during  which,  and  the  places  at  which, 

such  street  trading  may  be  carried  on ; 

(d)  require  such  street  traders  to  wear  badges ; 

{e)  regulate  generally  the  conduct  of  such  street  traders : 
Provided  as  follows : 

(1)  The  grant  of  a  licence  or  the  right  to  trade  shall  not  be 

made  subject  to  any  conditions  having  reference  to  the 
poverty  or  general  bad  character  of  the  person  applying 
for  a  licence  or  claiming  to  trade  \ 

(2)  The  local  authority,  in  making  by-laws  under  this  section, 

shall  have  special  regard  to  the  desirability  of  preventing 

the   employment    of   girls   under  sixteen  in  streets  or 

public  places. 

3. — (1)  A  child  shall  not  be  employed  between  the  hours  of  nine  in 

the  evening  and  six  in  the  morning :  Provided  that  any  local  authority 


(a)  S«e  al^o  s^ot.  8  of  the  Pirevention  of  Cruelty  to  Chi)d|ren  Aot^  1904,  post. 
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may,  by  by-law,  vKiy  thme  hours  either  gene 
occDpatioD. 

(2)  A  child  uDder  the  age  of  eleven  jeari 

street  trading. 

(3)  No  child  wbo  ia  employed  half-time  undt 
shop  Act,  1!>U1,  shall  be  employed  in  any  other 

(4)  A  child  shall  not  be  employed  to  lift, 
so  heavy  as  to  be  likely  to  canse  injury  to  the  cb 

(6)  A  child  shall  not  be  employed  iu  any 
injurious  to  his  life,  limb,  health,  or  education, 
physical  condition. 

(6)  If  the  local  authority  send  to  the  empioyei 
signed  by  a  regiatered  medical  practitioner  that 
moving  of  any  specified  weight  is  likely  to  caxxt 
that  any  specified  occupation  ia  likely  to  be  in 
health,  or  edncnlion  of  the  child,  the  certificat 
evidence  in  any  auhnequenl  pioiieetliiius  ugainat  tl 
the  emplojTuent  of  the  child. 

4.— (1)  A  by-kw  made  under  this  Act  ahall 
oonfirmed  by  the  Secretary  of  State,  and  aholl  n 
at  least  thirty  daya  after  the  local  authority  hu 
manner  aa  the  Secretary  of  State  may  by  general 

(2)  The  Secretary  of  State  siiall."  before  ■ 
coneider  any  objections  to  it  which  may  be  addri 
afifected  or  likely  to  be  affected  thereby. 

(3)  The  Secretary  of  State  may.  before  confli 
that  a  local  inquiry  be  held  with  respect  to  the 
to  any  objections  thereto.  The  person  holding 
receive  sach  remuneration  as  the  Secretary  of  S 
that  remuneration  and  the  expenses  of  the  local 
the  local  authority  making  the  by-law. 

(4)  By-laws  made  under  this  Act  may  apply  ei 
area  of  the  local  authority,  or  to  any  specified  par 

(5j  By-laws  made  by  a  county  council  shall 
effect  within  any  borough  or  urban  district  the  co 
tuted  a  local  authoiity  under  this  Act. 

(6)  [NoTE.^Z'AfK  sub-stctioii  is  repealed  bi/  aeclio 
of  Cruelli/ to  Children  Act,  l!il)4,  post.     See  now  : 

5. — (1)  IE  any  person  employs  a  child  or  other 
aixtueu  in  contrarention  of  this  Act,  or  of  any  by 
shall  be  liable  on  summary  conviction  to  a  fli 
shillings,  or,  in  caae  of  a  second  or  subsequent  off 
pounds, 

{2)  If  any  parent  or  guardian  of  a  child  or  oth 
of  sixteen  has  conduced  to  the  commiaaion  of  the  ' 
default,  or  by  habitually  neglecting  to  exercise  du< 
on  summary  conviction  to  the  like  flue. 

(3)  If  any  person  under  the  age  of  sixteen  CO 
of  any  by-law  as  to  street  trading  made  under  thi 
on  summary  conviction   to  a  fine  not  exceeding 
case   of  a  second    or   sabnequent  offence,  if  a  c) 
industrial  school,  and,  if  not  a  child,  to  a  fine  not 

(4)  In  lieu  of  ordering  a  child  to  be  sent  ui 
industrial  school,  a  court  of  summary  juriadiotion 


APPENDIX. 


3  Edw.  7, 
CAP.  45. 

Employm&nt 

of  Otiildren 

Act,  11)03. 


OifenoeB  by 
agents  or 
workmen  and 
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time. 
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be  taken  out  of  the  charge  or  control  of  the  person  who  actually  has  the 
charge  or  control  of  the  child,  and  to  be  committed  to  the  charge  and 
control  of  some  fit  person  who  is  willing  to  undertake  the  same  until  such 
child  reaches  the  age  of  sixteen  years ;  And  the  provisions  of  sections 
seven  and  eight  of  the  Prevention  of  Cruelty  to  Ohildren  Act,  1894  (a), 
shall,  with  the  necessary  modifications,  apply  to  any  order  for  the  disposal 
of  a  child  made  under  this  sub-section. 

6. — (1)  Where  the  offence  of  taking  a  child  into  employment  in  con- 
travention of  this  Act  is  in  fact  committed  by  an  agent  or  workman  of  the 
employer,  such  agent  or  workman  shall  be  liable  to  a  penalty  as  if  he  were 
the  employer. 

(2)  Where  a  child  is  taken  into  employment  in  contravention  of  this 
Act  on  the  production,  by  or  with  the  privity  of  the  parent,  of  a  false  or 
forged  certificate,  or  on  the  false  representation  of  his  parent  that  the 
child  is  of  an  age  at  which  such  employment  is  not  in  contravention  of 
this  Act,  that  parent  shall  be  liable  to  a  penalty  not  exceeding  forty 
shillings. 

(3)  Where  an  employer  is  charged  with  any  offence  under  this  Act  he 
shall  be  entitled,  upon  information  duly  bud  by  him,  to  have  any  other 
person  whom  he  charges  as  the  actual  offender  brought  before  the  court 
at  the  time  appointed  for  hearing  the  charge,  and  if,  after  the  commission 
of  the  offence  has  been  proved,  the  court  is  satisfied  that  the  employer  had 
used  due  diligence  to  comply  with  the  provisions  of  the  Act,  and  that  the 
other  person  had  committed  the  offence  in  question  without  the  employer  s 
knowledge,  consent,  or  connivance,  the  other  person  shall  be  summarily 
convicted  of  the  offence,  and  the  employer  shall  be  exempt  from  any  fine. 

(4)  When  it  is  made  to  appear  to  thd  satisfaction  of  an  inspector  or 
other  officer  charged  with  the  enforcement  of  this  Act,  at  the  time  of  dis- 
covering the  offence,  that  the  employer  had  used  all  due  diligence  to 
enforce  compliance  with  this  Act,  and  also  by  what  person  the  offence 
had  been  committed,  and  also  that  it  had  been  committed  without  the 
knowledge,  consent,  or  connivance  of  the  employer,  and  in  contravention 
of  his  order,  then  the  inspector  or  officer  shall  proceed  against  the  person 
whom  he  believes  to  be  the  actual  offender  in  the  first  instance  without 
first  proceeding  against  the  employer. 

7.  With  respect  to  summary  proceedings  for  offences  and  fines  under 
this  Act,  and  any  by-laws  made  thereunder,  the  information  shall  be  laid 
within  three  months  after  the  commission  of  the  offence. 

8.  If  it  appear  to  any  justice  of  the  peace,  on  the  complaint  of  an 
officer  of  the  local  authority  acting  under  this  Act,  that  there  is  reasonable 
cause  to  believe  that  a  child  is  employed  in  oontravention  of  this  Act  in 
any  place,  whether  a  building  or  not,  such  justice  may  by  order  under 
bis  hand  empower  an  officer  of  the  local  authority  to  enter  such  place  at 
any  reasonable  time,  within  forty-eight  hours  from  the  date  of  the  order, 
and  examine  such  place  and  any  person  therein  touching  the  employment 
of  any  child  therein. 

Any  person  refusing  admission  to  an  officer  authorised  by  an  order 
under  this  section,  or  obstructing  him  in  the  discharge  of  his  duty,  shall 
for  each  offence  be  liable  on  summary  conviction  to  a  penalty  not  exceed- 
ing twenty  pounds. 

9.  By-laws  made  under  this  Act  shall  not  apply  to  any  child  above 

(a)  This  Act  is  repealed  by  sect  33  (2)  of  the  Prevention  of  Cruelty  to  Childrni 
Act,  1904,  post. 
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twelve  emplajed  in  punuanoe  of  the  Factor; 
or  the  MetalliferoDB  Mines  Begulation  Act, 
Begnlation  Act.  1887,  bo  far  as  regftrds  thft- 
application  of  section  three  to  childrem  empi 
inspectors  appointed  under  thoae  Acts  shall  b< 
anthoritj  in  respect  of  such  employment. 

10.  Nothing  in  this  Act  or  in  any  by-law  n 
to  the  exercise  of  mannal  labour  by  any  child 
a  certified  indostrial  or  reformatory  school,  or  1 
instraction  in  manual  labour  in  any  tchooL 

11.  [NoTi. — This  section  is  repealed  hg  sect 
ofCrueUy  to  Children  Act,  1904,  post.     See  n 

12.  Any  expenses  incurred  by  a  local  antko 
in  carrying  into  effect  the  proyisions  of  tbi 
thereunder  shall  be  defrayed  in  the  case  of 
fund,  and  in  the  case  of  a  borough  out  of  th 
rale,  and  in  the  case  of  any  other  urban  disti 
applicable  for  defraying  expenses  incurreil  in 
Health  Acts:  Provided  that  a  coujity  council 
account  of  their  expenses  under  thiii  Act  wi 
district  the  council  of  vrhioh  ia  a  locai  author) 

13.  In  this  Act— 

The  expression  "child"  means  a  person 

The  expression  "guardian."  used  in  refere 
person  ivho  is  liable  to  maintain  or  ha 
child  : 

The  expressions  '■  employ  "  and  ■■  employn 
child,  include  employment  in  any  labou 
or  for  the  purposes  of  gain,  whether  th 
any  other  person  : 

The  expression  "  local  authority  "  means, 
London,  the  mayor,  aldermen,  and  come 
council  assembled,  in  the  cuae  of  a  muni 
tion  according  to  the  census  of  nineteen 
thousand,  the  borough  council,  and  in 
district  with  a  population  according 
hundred  and  one  of  over  twenty  thousa 
elsewhere  the  county  council ; 

The  expression  "street  trading"  includes 
matches,  Sowers,  and  other  articles,  pti 
for  profit,  shoe-blacking,  and  any  other 
streets  or  public  places. 

14.  In  the  application  of  this  Act  to  Scot! 

(1)  The  SecreUry  for  Scotland  aliall   be  s 

of  State: 

(2)  "The  sheriff  or  sherilT  substitute"! 

court  of  summary  jurisdiction  "  : 

(3)  Any  fine  or  penalty  under  this  Act  aha 

ment  in  terms  of  the  Summary  Juri 

(4)  The   expression  "  local  authority,"  in  i 

Act,  shall  mean  the  school  board; 
Act  shall  mean,  in  the  case  of  a  n 
buTgh  having,  within  its  boundary 
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to  the  oensas  of  nineteen  hundred  and  one,  a  population  of  or 
exceeding  seven  thousand,  and  in  the  case  of  the  burgh  of  Coat- 
bridge, the  town  council,  and  elsewhere  the  county  council^  and 
for  the  purposes  of  section  two  every  burgh  other  than  those 
hereinbefore  specified  shall  be  held  to  form  part  of  the  county 
within  which  it  is  situated :  Provided  that  in  section  eight  of 
the  Local  Goveinment  (Scotland)  Act,  1889,  the  expresedon 
''purposes  hereinafter  mentioned"  shall  be  deemed  to  include 
the  purposes  of  this  Aet : 

(5)  Nothing  in  this  Act  shall  affect  the  power  of  the  school  board  to 

grant  exemptions  in  certain  emplojrments  as  provided  by  sub- 
section three  of  section  seven  of  the  Education  (Scotland)  Act, 
1878,  and  the  expression  ''this  Act "  in  the  said  section  shall  be 
deemed  to  include  the  Employment  of  Ohildren  Act,  1903  : 

(6)  A  by-law  shall  not  be  made  by  a  council  under  this  Act  until  the 

expiry  of  a  period  of  one  month  after  such  by-law  as  proposed  to 
be  made  has  been  communicated  to  the  clerk  to  each  school 
board  of  a  parish,  burgh,  or  district  comprised  or  partly  com- 
prised within  the  area  of  such  council  for  the  purposes  of  this 
Act,  and  such  council  shall  give  due  consideration  to  any 
observations  received  from  any  such  school  board  within  such 
period;  and 

(7)  Nothing   in  this   Act   shall  make  it  lawful  for  any  child  to  be 

employed  in  contravention  of  section  six  of  the  Education 
(Scotland)  Act,  1878,  or  section  two  of  the  Education  (Scotland) 
Act,  1901 : 

(8)  Section  two  hundred  and  sevei\ty-six  of  the  Burgh  Police  (Scot- 

land) Act,  1892>  is  hereby  repealed. 

15.  Any  expenses  incurred  by  a  local  authority  in  Scotland  in  carrying 
into  effect  the  provisions  of  this  Act  or  any  by-laws  made  thereunder 
shall  be  paid,  where  the  local  authority  is  a  county  council,  out  of  the 
public  health  general  assessment  leviable  within  the  county  or  a  district 
of  the  county,  provided  that  in  any  royal,  Parliamentary,  or  police  burgh 
having,  according  to  the  census  of  nineteen  hundred  and  one,  a  population 
of  less  than  seven  thousand,  a  proportion  of  such  expenses  corresponding 
to  the  valuation  of  such  burgh  shall  be  paid  to  the  county  counncU  out  of 
the  public  health  general  assessment  leviable  in  such  burgh,  in  compUanoe 
with  a  requisition  to  that  effect  to  be  sent  to  the  town  council  of  such 
burgh  annuaUy  not  later  than  the  month  of  October  in  each  year,  and, 
where  the  local  authority  is  a  town  council,  out  of  the  public  health 
general  assessment,  and  shall  be  paid,  where  the  local  authority  is  a 
school  board,  out  of  the  school  rate. 

16.  In  the  application  of  this  Act  to  Ireland — 

(1)  The  Lord  Lieutenant  shall  be  substituted  for  the  Secretary  of 

State: 

(2)  The  expression  ''local  authority  "  means,  in  the  Case  of  an  urban 

district  with  a  population,  according  to  the  census  of  nineteen 
hundred  and  one,  of  over  five  thousand,  the  district  council,  and 
elsewhere  the  county  council : 

(3)  Proceedings  under  this  Act  may  be  brought  by  or  in  the  name  of 

any  officer  of  the  local  authority,  or  by  an  officer  of  a  school 
attendance  committee,  or  by  a  constable : 

(4)  All  expenses  and  costs  to  be  incurred  by  a  local  authority  in  the 

es^ecution  of  this  Act  shall  be  defrayed  iu  the  oase  pf  the  council 
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nf  a  connty  borough  or  of  a  dbtrii 
fuDil  applicable  to  thb  pu['posefl  uf 
Act.  iH78,  and  in  the  ewe  of  a  com 
fund,  and  in  such  ease  the  amoai 
raiaed  by  meaDtt  of  the  poor  rat«  € 
county  ae  does  not  comprise  any 
whereof  ia  constituted  a  local  authoi 

17.  Tbis  Act  shall  come  into  operation  < 
one  lliousaad  nine  hundred  and  four. 

18.  This  Aot,  may  be  cited  u  "The  Ei 
1B08." 


XXX  APPENDIX, 


STATUTES    AND     PARTS     OF    STATUTES 
AFFECTING    THE    CRIMINAL    LAW, 

PASSED  IN  THE   SESSION  OP  PARLIAMENT  OF   1904. 


WILD  BIRDS   PROTECTION  ACT,   1904. 

4  Edw.  7,  OAP.  4. 

An  Act  to  amend  the  Wild  Birds  Protection  Acts. 

[2Stk  April,  1904.] 

Be  it  enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 
Oifenoes  and         1.  From  and   after  the  passing  of  this  Act  every  person  who,  on  any 
penalties.         pole,  tree,  or  cairn  of  stones  or  earth,  shall  affix,  place,  or  set  any  spring, 
trap,  gin,  or  other  similar  instrument  calculated  to  cause  bodily  injury  to 
any  wild  bird  coming  in  contact  therewith,  and  every  person  who  shall 
knowingly  permit  or  suffer  or  cause  any  such  trap  to  be  so  affixed,  placed, 
or  set,  shall  be  guilty  of  an  offence,  and  shall  be  liable  on  summary  con- 
viction to  a  penalty  not  exceeding  forty  shillings,  and  for  a  second  or 
subsequent  offence  to  a  penalty  not  exceeding  five  pounds. 
Proteontion  of      2.  Every  offence  under  this  Act  may  be  prosecuted  under  the  provisions 
oifenoes—        of  section  five  of  the  Wild  Birds  Protection  Act,  1880. 
fts^  ^'®*^-       8.  This  Act  may  be  cited  as  "The  Wild  Birds  Protection  Act,  1904," 
;i  *^*^  f^^sXL  be  construed  with  the  Wild  Birds  Protection  Acts,  1880  to 

«onJw«!ion     ^^^^*  ^^^  ^^^s®  ^^^  ^^^  ^^^^  ^^^  ^^7  ^  ^^ited  collectively  as  "The 
.    ^.j^  g.^^^  Protection  Acts,  1880  to  1904." 


HALL-MARKING   OF   FOREIGN   PLATE  ACT,    1904. 

4  Edw.  7,  cap.  6. 

An  Act  to  amend  the  Law  with  respect  to  the  Hall-marking  of  foreign 

plaU,^\22nd  July,  1904.] 

Be  it  enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the 

advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 

this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 

follows : 

Marks  to  be         1. — (1)  Where,  for  the  purpose  of  complying  with  sections  fifty-nine 

plAoed  on         and  sixty  of  the  Customs  Act,   1 842,  or  section  ten  of  the  Revenue  Act, 

— ?A"fl^"ir^    1883,  any  plate  has  to  be  assayed,  stamped,  and  marked,  or  where  for  any 

o.  47—46  &,  47  ^^^^  purpose  any  plate  or  article  imported  from  a  foreign  part  is  brought 

Viot.  0.  55.      ^  ^^  assay  office  in  the  United  Kingdom  to  be  assayed,  stamped,  or 
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marked,  the  plate  or  article  shall  be  marke      I 
Hajesty   may   lietermine  hv  Order  in  CouDcil  i       i 
wlietber  the  plate  or  otlier  article  was  wrought 
kmd,  or  Ireland,  or  wm  imparted  from  foreigi 
marks  aball  be  deemed  to  be  a  compliiinue  ivitfa 

(2)  Any   person    who,    after  a  date   fixed  bji      i 
Ooiincil,    brings   or  cauaeB  Ui  be  bronght  any 
u^jed,  stamped,  and  marked  at  an  assay  offic 
tnunnHr  provided  by  Hia  Majesty  by  Order  in  I 

or  article  waa  wrought  or  made  in  Eaglaad.  S  i 
imported  from  foreign  parts,  but.  it  shall  not  I 
atatement  in  writing  where  any  plate  or  oth 
assay  office  in  charge  of  an  otBuBr  of  customs  u 
BeTenue  Act,  1 BS3.  tor  the  purpose  of  being  » 
as  having  been  imported  from  foreign  parts. 

(3)  Where  any  person,  who,  after   the  date  :     i 
causes  to  be  brought  any  plate  or  other  article 
marked  at  an  assay  office,  does  not  know,  a^d  i    i 
the  plate  or  other  article  was  wrought  or  mad    > 
Ireland,  or  was  imported  from  foreign  parts,    i 
statement  in  writing  to  that  effect  in  the  maiui< 
and  the   plate   or   other  article  referred  to  in  1 
stamped  and  marked  as  if  it  were  imported  froi 

(4)  If  any  person  knowingly  makes  a  false  it    i 
he  shall  be  liable,  on  summary  conviction   nndf 
tioD  Acts,  to  a  fine  not  exceeding  five  pounds  i   : 
of  which  the  false  statement  is  made. 

(5)  The  Customs   Act,    1842.  shall  apply  as 
of  marking  required  under  this  Act  were  sul  I 
the  mode  of  marking  under  that  Act. 

(6)  His-Majesty  may,  by  Order  in  Oounoil,  ri  ' 
Order  in  Council  made  under  this  Act. 

2.  In  Scotland  all  ofTences  which  are  punii 
summary  conviction  shall  be  prosecuted  before  ' 
vided  by  the  Summary  Jurisdiotion  (Scotland)  J 

3.  This  Act  shall  come  into  force  on  the  I 
thousand  nine  hundred  and  four. 

4.— (1)  Section  two  of  the  Customs  Tariff  Act 
(2)  This  Act  may  be  cited  as  ■'  The  Hall-mar 
1904." 


PREVENTION  OF    CBUELTY  TO  OHI] 

4  Edw.  7,   CAP.  10. 

An  Act  to  amend  the  Law  relnting  to  the  Preveiil 
[15(A  AuffiiM.  190-1.] 

Be  it  enacted  by  the  King's  most  Escellent 
advice  and  consent  of  the  Lords  Spiritual  and 
in  this  present  Parliament  aasemblcd.  and  by  t 
as  follows ; 

CuDELTr  TO  Ghildbh! 

1. — (1)  If  aay  person  over  the  age  of  niteen 
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4  Edw.  7,    charge,  or  oare  of  any  child  ander  the  age  of  dsieea  years,  wilfully 

GA.P.  15.      asBaalts,  ill-fcreato,  aeglecU,  abandons,  or  exposes  sach  child,  or  causes  or 

T7      ,  prooares  such  child  to  be  assaulted,  ill-treated,  neglected,  abandoned,  or 

C^!div  to     ^^pos®^  i^  &  manner  likely  to  cause  such  child  unnecessary  suffering,  or 

Children  Act,  injury  to  its  health  (including  injury  to  or  loss  of  sight,  or  hearing/  or 

1904.        limb,  or  organ  of  the  body,  and  any  mental  derangement),  that  person 

— "         shall  be  guilty  of  a  misdemeanour ;  and 

(a)  on  conviction  on  indictment,  shall  be  liable,  at  the  discretion  of  the 
court,  to  a  fine  not  exceeding  one  hundred  pounds,  or  altematiTely, 
or  in  default  of  payment  of  such  fine,  or  in  addition  thereto,  to 
imprisonment,  with  or  without  hard  labour,  for  any  term  not 
exceeding  two  years ;  and 
{b)  on  summary  conviction,  shall  be  liable,  at  the  discretion  of  the  court, 
to  a  fine  not  exceeding  twenty-five  pounds,  or  alternatively,  or  in 
default  of  payment  of  such  fine,  or  in  addition  thereto,  to  im- 
prisonment, with  or  without  hard  labour,  for  any  term  not  exceed- 
ing six  months. 

(2)  A  person  may  be  convicted  of  an  offence  under  this  section  either 
on  indictment  or  by  a  court  of  summary  jurisdiction  notwithstanding  the 
death  of  the  child  in  respect  of  whom  the  offence  is  committed. 

(3)  Upon  the  trial  of  any  person  over  the  age  of  sixteen  indicted  for  the 
manslaughter  of  a  child  under  the  age  of  sixteen,  of  which  he  has  had  the 
custody,  charge,  or  care,  it  shall  be  lawful  for  the  jury,  if  they  are  satisfied 
that  the  accused  has  been  guilty  of  an  offence  under  this  section  in  respect 
of  such  child,  to  find  the  accused  guilty  of  such  offence. 

(4)  If  it  is  proved  that  a  person  indicted  under  this  section  was  directly 
or  indirectly  interested  in  any  sum  of  money  accruable  or  payable  in  the 
event  of  the  death  of  the  child,  and  had  knowledge  that  such  sum  of 
money  was  accruing  or  becoming  payable,  the  oourt,  in  its  discretion, 
may — 

(a)  increase  the  amount  of  the  fine  under  this  section  so  that  the  fine 

does  not  exceed  two  hundred  pounds ;  or 

(b)  in  lieu  of  awarding  any  other  penalty  under  this  section,  sentence 

the  person  indicted  to  penal  servitude  for  any  term  not  exceeding 
five  years. 

(5)  A  person  shall  be  deemed  to  be  directly  or  indirectly  interested  in 
a  sum  of  money  under  this  section  if  he  has  any  share  in  or  any  benefit 
from  the  payment  of  that  money,  though  he  is  not  a  person  to  whom  it  ib 
legally  payable. 

(6)  A  copy  of  a  policy  of  insurance,  certified  by  an  officer  or  agent  of 
the  insurance  company  granting _thQ.  poliqy._to  be  a  true  copy,  shall,  in  any 
proceedings  under  this  Act,  be  primd  facie  evidence  that  the  child  therein 
stated  to  be  insured  has  been  in  fact  so  insured,  a^d  Uiat  the  person  in 
whose  favour  the  said  policy  has  been  granted  is  the  person  to  whom  the 
money  thereby  insured  is  legally  payable. 

(7)  An  offence  under  this  section  is  in  this  Act  referred  to  as  an  offence 
of  cruelty. 


Bestriotions 
on  employ- 
ment of 
children. 


Bbstbiotions  on  Ekplotmbnt  of  Ohildbbn. 

2.  If  any  person— 

(a)  causes  or  procures  any  child,  being  a  boy  under  the  age  of  fourteen 
years,  or  being  a  girl  under  the  age  of  sixteen  years,  or,  having 
the  custody,  charge,  or  care  of  any  such  child,  allows  that  child, 
to  be  in  any  stiset,  {Mremises,  or  place  for  the  purpose  of  begging 
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or  receiving  alms,  or  of  indacing  tl 
under  the  pretence  of  singing,  playinj 
thing  for  sale,  or  otherwise  ;  or 

(b)  causes  or  procures  any  child,  being  a  bo] 

years,  or  being  a  girl  under  the  age 
the  custody,  charge,  or  care  of  any  s\ 
to  be  in  any  street,  or  in  any  premise 
intoxicating  liquor,  other  than  premis 
for  public  entertainments,  for  the  pur 
performing,  or  being  exhibited  for  pre 
sale,  between  nine  p.m.  and  six  a.m. ; 

(c)  causes  or  procures  any  child  under  the  ag 

the  custody,  charge,  or  care  of  any  si 
to  be  at  any  time  in  any  street,  or  in 
the  sale  of  any  intoxicating  liquo 
according  to  law  for  public  entertaini 
other  place  of  public  amusement  to  wl 
by  payment,  for  the  purpose  of  sin 
ing,  or  being  exhibited  for  profit, 
sale ;  or 

{d)  causes  or  procures  any  child  under  tl 
having  the  custody,  charge,  or  care  of 
child    to   be   in    any  place   for    the 
as  an   acrobat,   contortionist,   or  circ 
trained  for  any  exhibition  or  performi 
dangerous, 
that  person  shall,  on  summary  conviction,  be 
the   court,  to  a  fine  not  exceeding  twenty-five 
or  in  default  of  payment  of  such  fine,  or  in  adc 
ment,  with  or  without  hard  labour,  for  any 
months : 

Provided  that — 

(i)  This  section  shall  not  apply  in  the  case 
entertainment  the  net  proceeds  of  wh 
the  benefit  of  any  school  or  to  any  cha 
or  entertainment  is  held  elsewhere  thi 
licensed  for  the  sale  of  any  intoxicatii 
according  to  law  for  public  entertainm 
sale  or  entertainment,  held  in  any  sucl 
special  exemption  from  the  provisions 
granted  in  writing  under  the  hands  of 
and 

(ii)  Any  local  authority  may,  if  they  think  i 
io  do,  from  time  to  time  by  by-law  es 
mentioned  in  paragraph  (b)  of  this  sec 
on  any  specified  day  or  days  of  the 
whole  of  their  district  or  as  to  any  spc 

(iii)  Paragraphs  (c)  and  (d)  of  this  section  si 
in  respect  of  which  a  licence  granted  u 
far  as  that  licence  extends. 

8. — (1)  A  petty  sessional  court,  or  in  Sooth 
notwithstanding  anything  in  this  Act,  or  in  th< 
Act,  1903,  or  any  by-law  made  thereunder,  gr 
and  during  such  hours  of  the  day  and  snbjc 

VOL. 


4  Edw.  7,    conditions  as  the  court  or  board  think  fit,  for  any  child  exceeding  ten 
CAP.  15.      years  of  age — 

Prevention  of      ^^^  ^  **^®  P*'*  ^^  ^^^  entertainment  or  series  of  entertainments   to 

Cruelty  to  ^^^^    place    in    premises   licensed  according  to  law  for  public 

Children  Act,  entertainments,  or  in  any  circus  or  other  place  of  public  amuse- 

1904.  ment  as  aforesaid ;  or 

1  -B^     ^    oo      (^)  *^  ^  trained  as  aforesaid ;  or 
i^A^)"*      .    (c)  for  both  purposes ; 

Yiot  o.  79—    ^^  satisfied  of  the  fitness  of  the  child  for  the  purpose,  and  if  it  is  shown  to 

41 A  42  Yiot.    their  satisfaction  that  proper  provision  had  been  made  to  secure  the  health 

0.  78.  and  kind  treatment  of  the  children  taking  part  in  the  entertainment,  or 

series  of  entertainments,  or  being  trained  as  aforesaid,  and  the  court  or 

board  may,  upon  sufficient  cause,  vary,  add  to,  or  rescind  any  such  licence. 

Any  such  licence  shall  be  sufficient  protection  to  all  persons   acting 

under  or  in  accordance  with  the  same. 

(2)  It  shall  be  the  duty  of  inspectors  and  other  officers  charged  with 
the  execution  of  the  Employment  of  Children  Act,  1903,  to  see  whether 
the  restrictions  and  conditions  of  any  licence  under  this  section  are  duly 
complied  with,  and  any  such  inspector  or  officer  shall  have  the  same  power 
to  enter,  inspect,  and  examine  any  place  of  public  entertainment  at  which 
the  employment  of  a  child  is  for  the  time  being  licensed  under  this  section 
as  an  inspector  appointed  under  the  Factory  and  Workshops  Act,  1901, 
has  to  enter,  inspect,  and  examine  a  factory  or  workshop  under  section 
one  hundred  and  nineteen  of  that  Act,  and  that  section  shall  apply 
accordingly. 

(3)  Where  any  person  applies  for  a  licence  under  this  section  he 
shall,  at  least  seven  days  before  making  the  application,  give  notice 
thereof  to  the  chief  officer  of  police  for  the  district  in  which  the  licence  is 
to  take  effect,  and  that  officer  may  appear  or  instruct  some  person  to 
appear  before  the  authority  hearing  the  application,  and  show  cause  why 
the  licence  should  not  be  granted,  and  the  authority  to  whom  the  applica- 
tion is  made  shall  not  grant  the  same  unless  they  are  satisfied  that  notice 
has  been  properly  so  given. 

(4)  Where  a  licence  is  granted  under  this  section  to  any  person,  that 
person  shall  forthwith  cause  a  copy  thereof  to  be  sent  to  the  local  authority 
for  the  district  in  which  the  licence  is  to  take  effect,  and  if  he  fails  to 
cause  such  copy  to  be  sent  shall  be  liable  on  summary  conviction  to  a  fine 
not  exceeding  five  pounds. 

(5)  Nothing  in  this  or  in  the  last  preceding  section  shall  affect  the 
provisions  of  the  Elementary  Education  Act,  1876,  or  the  Education 
(Scotland)  Act,  1878,  as  amended  by  any  later  enactment. 

Absbbt  of  Offaitdbb  axd,  Paoyision  fob  Safety  of  Ohildbeh. 

^tT^  *^  *mSi      ^•^^)  ^^y  constable  may  take  into  custody,  without  warrant,  any 

onstody.  person — 

(a)  who  within  view  of  such  constable  commits  an  offence  ander  this 
Act,  or  any  of  the  offences  mentioned  in  the  First  Schednle  to 
this  Act,  where  the  name  and  residence  of  such  person  are 
unknown  to  such  constable  and  cannot  be  ascertained  by  such 
constable  ;  or 
{h)  who  has  committed,  or  who  he  has  reason  to  believe  has  com- 
mitted, any  offence  of  cruelty  within  the  meaning  of  this  Act,  or 
any  of  the  offences  mentioned  in  the  First  Schedule  to  this  Act,  if 


he  has  reasonablo  ground  for  believii 

abscond,  or  if  the  name  and  uddrens  of 

to  and  cannot  bo  ascertained  by  tbe  cor 

{2)  Where  a  constable  arresta  any  person  wit 

of  thtB  section,  tbe  inspector  or  constable  in  cha 

Bnch  person  is  conveyed  shall,  unless  in  his  belii 

son  on  bail  would  tend  to  defeat  the  ends  of  ju 

diiDger  to  the  child  against  whom  tho  offena 

committed,  release  tbe  person  arrested  on  hia  e 

nisance,   wilh   or  without  sureties,  as   may  in   1 

to  Kcaro  tbe  attendance  of  such  person  upon  th 

■). — (1)  A  constable,  or  any  pereon  aathorisoc 

may  take  to  a  place  of  safety  any  child  in  rea 

ander  paragraph  (a)  of  section  2  of  this  Act  h 

respect  of  whom  an  offence  of  cruelty  within  tht 

any  of  tbe  offences  mentioned  in  the  First  Schei 

or  there  is  reason  to  believe  has  been,  committe 

(2)  A  child  ao  taken  to  a  place  of  safety,  and 
age  of  sixteen  years  who  seeks  refuge  in  a  plao( 
detained  until  it  can  b6  brought  before  a  court 
and  that  court  may  make  such  order  as  is  men 
ing  sub-section,  or  may  cause  the  child  to  be  d« 
may  admit  and  require,  until  the  charge  ma 
respect  of  any  oSence  as  aforesaid  vrith  regard  t^ 
mined  by  the  conviction  or  discharge  of  such  pc 

(3)  Where  it  appears  to  a  court  of  summary 
that  an  oEFence  of  cruelty  within  the  meaning 
offences  mentioned  in  the  First  Schedule  to  thi 
in  the  case  of  any  child  that  h  brought  be 
and  that  it  is  expedient  in  tbe  interests  of  the 
be  made  under  this  sub-section,  the  court  or  jui 
to  any  other  power  nnder  this  Act.  make  su 
require  for  the  care  and  detention  of  the  child 
elapsed  for  n  charge  to  be  made  against  some 
ted  tbe  ofTonce,  and,  if  a  charge  is  made  again 
time,  until  the  charge  liiis  been  determined  by 
of  that  person,  and  in  case  of  conviction  for  au> 
icg  twenty-one  days  as  the  court  may  direct,  ai 
carried  out  notwithstanding  that  any  person  clai 

(-1)  Boards  of  guardians,  and.  in  Scotland,  p 
for  the  reception  of  children  brought  to  a  i 
this  Act,  and,  where  the  place  of  safety  towhi 
authorised  by  a  justice  of  the  peace  takes  a  ■ 
master  shall  receive  the  child  into  the  worl 
accommodation  therein  for  the  same,  and  shall 
case  is  determined,  and  any  espeuaes  incurred  i 
be  deemed  to  be  expenses  incurred  In  the  reliel 

6. — (1)  Where  a  person  having  the  custody, 
under  the  age  of  sixteen  years  has  been — 

(a)  convicted  of  committing  in  respect  of  sui 
within  tbe  meaning  of  this  Act,  or  an; 
in  the  First  Schedule  to  this  Act ;  or 

(A)  committed  for  trial  for  any  suoh  offence 

(e)  bound  over  to  keep  the  peace  toward  eat 
e  2 
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4  Edw.  7,    by  any  court,  that  coai*t,  either  at  the  time  when  the  person  is  so  cod- 
cap.  15.      victed,  committed  for  trial,  or  bound  over,  and  without  requiring  any  new 
p     —""7         proceedings  to  be  instituted  for  the  purpose,  or  at  any  other  time,  and  also 
^Cruel^o     *^y  P®^*y  sessional  court  before  which  any  person  may  bring  the  ease, 
ChUdrw,  Act  ^^J*  ^  satisfied  on  inquiry  that  it  is  expedient  so  to  deal  with  the  ohild 
1904.        order  that  the  child  be  taken  out  of  the  custody,  charge,  or  care  of  the 

person  so  convicted,  committed  for  trial,  or  bound  over,  and  be  committed 

to  the  custody  of  a  relation  of  the  child,  or  some  other  fit  person,  including 
any  society  or  body  corporate  established  for  the  reception  of  poor  children, 
or  the  prevention  of  cruelty  to  children,  named  by  the  court  (such  relation 
or  other  person  being  willing  to  undertake  such  custody),  until  it  attains 
the  age  of  sixteen  years  or  for  any  shorter  period,  and  may  of  its  own 
motion,  or  on  the  application  of  any  person,  from  time  to  time  by  order 
renew,  vary,  and  revoke  any  such  order ;  but  no  order  shall  be  made  under 
this  section  unless  a  parent  of  the  child  has  been  convicted  of  or  committed 
for  trial  for  the  offence,  or  is  under  committal  for  trial  for  having  been,  or 
has  been  proved  to  the  satisfaction  of  the  court  making  the  order  to  have 
been,  party  or  privy  to  the  offence,  or  has  been  bound  over  to  keep  the 
peace  towards  such  child. 

(2)  Every  order  under  this  section  shall  be  in  writing,  and  any  such 
order  may  be  made  by  the  court  in  the  absence  of  the  child  ;  and  the  con- 
sent of  any  person  to  undertake  the  custody  of  a  child  in  pursuance''  of  any 
such  order  shall  be  proved  in  such  manner  as  the  court  may  think  suffi- 
cient to  bind  him. 

(3)  Where  an  order  is  made  under  this  section  in  respect  of  a  person 
who  has  been  committed  for  trial,  then,  if  that  person  is  acquitted  of  the 
charge,  or  if  the  charge  is  dismissed  for  want  of  prosecution,  the  order 
shall  forthwith  be  void,  except  with  regard  to  anything  that  may  have 
been  lawfully  done  under  it. 

(4)  A  Secretary  of  State  in  England,  and  in  Scotland  the  Secretaiy  for 
Scotland,  and  in  Ireland  the  Lord  Lieutenant  of  Ireland,  may  at  any 
time  in  his  discretion  discharge  a  child  from  the  custody  of  any 
person  to  whose  custody  it  is  committed  in  pursuance  of  tlus  section, 
either  absolutely  or  on  such  conditions  as  such  Secretary  of  State, 
Secretary,  or  Lord  Lieutenant  approves,  and  may,  if  he  thinks  fit, 
make  rules  in  relation  to  children  so  committed  to  the  custody  of 
any  person,  and  to  the  duties  of  such  persons  with  respect  to  such 
children. 

(5)  A  Secretary  of  State,  in  any  case  where  it  appears  to  him  to  be 
for  the  benefit  of  a  child  who  has  been  committed  to  the  custody  <^ 
any  person  in  pursuance  of  this  section,  may  empower  such  person  to 
procure  the  emigration  of  the  child,  but,  except  with  such  authority, 
no  person  to  whose  custody  a  ohild  is  so  committed  shall  procure  its 
emigration. 

M*inteiianoe  7. — (1)  Any  person  to  whose  custody  a  child  is  committed  under  this 
TOmmitted  faT  ^°^  ^^^^^'  "^hiUt  the  order  is  in  force,  have  the  like  control  over  the  child 
onstodyofany  ^  ^^  ^®  "^^^^  ^*®  parent,  and  shall  be  responsible  for  its  maintenance,  and 
person  under  the  child  shall  continue  in  the  custody  of  such  person,  notwithstanding 
order  of  court  that  it  is  claimed  by  its  parent. 

—35  &  86  ^2)  Any  court  having  power  so  to  commit  a  child  shall  have  power  to 

Viofc.  0.  66.  ^jate  the  like  orders  on  the  parent  of  the  child  to  contribute  to  its  main- 
tenance during  such  period  as  aforesaid  as  if  the  child  were  detained  under 
the  Industrial  Schools  Acts ;  but  the  limit  on  the  amount  of  the  weekly 
sum  which  the  parent  of  a  child  may  be  required,  under  this  section,  to 


oontribate  to  it«  maintenanoe  ahftU  be  one  p 
limit  fixed  by  the  iDdtutrial  Sohook  Act. 
{3j  Any  anoh  order  m&j  be  nude  on  the  c 

the  person  to  whose  custody  the  child  la  for  the 
either  at  the  time  when  the  order  for  the  ch 
is  made,  or  subatiquentlf,  and  the  Bums  contrib 
paid  to  Huch  person  as  the  court  may  name,  an 
tenance  of  the  child. 

(4)  If  a  person  fails  to  pay  any  sum  payable 
inch  ortler,  he  may  he  dealt  with  in  like  man: 
from  him  in  porauanca  of  an  order  nnder  the 
Act,  1872,  or,  in  Scotland,  were  a  earn  decemec 
were  a  sam  ordered  to  be  paid  by  him  nnder 
(Ireland)  Acts. 

(6)  Where  an  order  onder  this  Act  to  comm 
some  relation  or  other  person  ie  made  in  re 
been  commitled  for  trial  for  an  offence,  the  con 
order  the  parent  of  the  child  to  contribute  to  it 
trial  of  that  person. 

(C)  Any  court  making  an  order  under  this  e 
a  parent  may  in  anv  case  where  there  is  any 
to  such  parent  and  capable  of  being  attached, 
whom  the  pension  or  income  is  payable  an  op 
further  order  that  nuch  part  an  the  court  mi 
or  income  be  attached  and  be  paid  to  the  pt 
Such  further  order  shall  be  an  authority  to  the 
by  whom  auch  pension  or  other  income  ia  paja 
herein  stated,  and  the  receipt  of  the  payee  sht 
such  person,  anthoril.y,  or  body. 

(7)  An  order  under  this  section  may  be  in 
which  a  person  ia  charged  with  an  offence  uni 
regard  to  the  place  in  which  the  person  to  whoi 
reside. 

6. — (1)  In  determining  on  the  person  to  who 
be  committed  under  thia  Act.  the  court  shall  e 
religious  persuasion  to  which  the  child  belong 
select  a  person  of  the  came  religions  persuasio) 
such  undertaking  as  seems  to  the  court  sufficiei 
brought  up  in  accordance  with  its  own  religic 
religious  perBuasion  shall  be  specified  in  the  orde 

(2J  In  any  case  where  the  child  has  been  pla. 
oi'der  with  a  person  who  is  not  of  the  same  religi 
which  the  child  belongs,  or  who  has  not  given  a' 
said,  the  court  shall,  on  the  application  of  an' 
and  on  its  appearing  that  a  fit  person  who 
persnaaion,  or  who  will  give  such  undertaliing 
undertake  the  custody,  make  an  order  to  secure 
person  who  either  is  of  the  same  religious  persni 
taking  as  aforesaid. 

(3)  Where  a  child  has  been  placed  with  c 
undertaking  as  aforesaid,  and  the  undertaking 
shall  be  deemed  to  have  been  placed  with  i 
rehgious  persuasion  as  that  to  which  the  chi 
ua4ertakiQg  had  been  giren. 
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9. — (1)  Wbere  any  child  under  the  age  of  sixteen  years  is  brought 
before  a  petty  sessional  court  under  circumstances  authorising  the  court 
to  deal  with  the  child  under  the  Industrial  Schools  Acts,  the  court,  if  it 
thinks  fit,  in  lieu  of  ordering  that  the  child  be  sent  to  an  industrial 
school,  may  make  an  order  for  the  committal  of  the  child  to  the  custody 
of  a  relation  or  person  named  by  the  court,  and  the  provisions  of  section 
six  of  this  Act  shall,  so  far  as  applicable,  apply  as  if  the  order  were  an 
order  under  that  section. 

(2)  Where  a  court  orders  a  child  to  be  sent  to  an  industrial  school, 
the  order  may,  at  the  discretion  of  the  coui-t,  be  made  to  take  effect  either 
immediately  or  at  any  later  time  specified  therein,  regard  being  had  to 
the  age  or  health  of  the  child ;  and,  if  the  order  is  not  made  to  take 
effect  immediately,  or  if  at  the  time  specified  for  the  order  to  take  effect 
the  child  is  deemed  unfit  to  be  sent  to  an  industrial  school,  the  court 
may  commit  the  child  to  the  custody  of  a  relation  or  person  named  by 
the  court,  as  provided  by  this  Act,  until  the  time  so  specified,  or  the  time 
when  the  order  actually  takes  effect. 

10. — (1)  If  it  appears  to  any  stipendiary  magistrate  or  to  any  two 
justices  of  the  peace,  on  information  made  before  him  or  them  on  oath  by 
any  person  who,  in  the  opinion  of  the  magistrate  or  justices,  is  bond  Jide 
acting  in  the  interests  of  a  child  under  the  age  of  sixteen  years,  that 
there  is  reasonable  cause  to  suspect  that  such  a  child  has  been  or  is  being 
assaulted,  ill-treated,  or  neglected  in  any  place  within  the  jurisdiction  of 
such  magistrate  or  justices,  in  a  manner  likely  to  cause  the  child  unneces- 
sary suffering,  or  to  be  injurious  to  its  health,  or  that  any  offence 
mentioned  in  the  First  Schedule  to  this  Act  has  been  or  is  being  com- 
mitted in  respect  of  such  a  child,  such  magistrates  or  justice  may  issue  a 
warrant  authorising  any  person  named  therein  to  search  for  such  child, 
and,  if  it  is  found  to  have  been  or  to  be  assaulted,  ill-treated,  or 
neglected  in  manner  aforesaid,  or  that  any  such  offence  as  aforesaid  has 
been  or  is  being  committed  in  respect  of  the  child,  to  take  it  to  and 
detain  it  in  a  place  of  safety,  until  it  can  be  brought  before  a  court  of 
summary  jurisdiction,  or  authorising  any  person  to  remove  the  child  with 
or  without  search  to  a  place  of  safety  and  detain  it  there  until  it  can  be 
brought  before  a  court  of  summary  jurisdiction  ;  and  the  court  before 
whom  the  child  is  brought  may  cause  it  to  be  dealt  with  in  the  manner 
provided  by  section  five  of  this  Act : 

Provided  that — 

(a)  the  powers  hereinbefore  conferred  on  any  two  justices  may  be 

exercised  by  any  one  justice,  if  upon  the  information  it  appears 
to  him  to  be  a  case  of  urgency ;  and 

(b)  in  the  case  of  Scotland   the   jurisdiction  hereby  conferred  on  a 

magistrate  or  two  justices  shall  be  exercised  only  by  a  sheriff  or 
sheriff  substitute. 

(2)  Any  person  issuing  a  warrant  under  this  section  may  by  the  same 
warrant  cause  any  person  accused  of  any  offence  in  respect  of  the  child  to 
be  apprehended  and  brought  before  a  justice,  and  proceedings  to  be  taken 
for  punishing  such  person  according  to  law. 

(3)  Any  person  authorised  by  warrant  under  this  section  to  search  for 
any  child,  or  to  remove  any  child  with  or  without  search,  may  enter  (if 
need  by  force)  any  house,  building,  or  other  place  specified  in  the 
warrant,  and  may  remove  the  child  therefrom. 

(4)  Every  warrant  issued  under  this  section  shall  be  addressed  to  and 
executed  by  some  superintendent,  inspector,  or  other  superior  officer  of 


police,  who  eball  be  accompanied  by  the  perio 
if  euch  peraoQ  ao  desire,  unless  the  persons  by  i 
otherwise  direct,  and  may  also,  if  the  persor 
issued  so  direct,  be  accompanied  by  a  ragutarec 
(&)  It  shall  not  be  necessary  in  any  infomu 
section  to  name  the  child. 

POWBn  AB  TO  Habitoal  Db 

11.  Where  it  appears  to  the  court  by  or  I 
convicted  of  the  offence  of  cruelty  within  the  t 
any  of  tlie  offences  mentioned  in  the  first  Scbe 
person  is  a  parent  of  the  child  in  respect  of  v 
aiitted,  or  is  living  with  the  parent  of  the 
drunkard  within  the  meaning  of  the  Inebriates 
court,  in  lieu  of  sentencing  such  person  to  impi 
fit,  make  an  order  for  his  detention  for  any  p 
not  exceeding  twelve  months,  in  a  retreat  undei 
of  which  ia  willing  to  receive  him,  and  the  sai 
effect,  and  copies  thereof  shall  be  sent  to  the  lo 
of  State  in  like  manner,  as  if  it  v^ere  an  applicatit 
and  duly  attested  by  two  justices  under  the 
may  order  an  oRicer  of  the  court  or  constable  t' 
retreat,  and  on  his  reception  the  said  Acts  shall  1 
admitted  in  pursuance  of  an  application  soinad 

Provided  that — 

(n)  DU  order  for  the  detention  of  3  person 
made  under  this  section  unless  that 
notice  as  the  court  deems  sufficient 
habitual  dmnkenness,  consents  to  the 

(i)  if  the  wife  or  husband  of  such  person,  bi 
of  the  charge,  objects  to  the  order  bt 
before  making  the  order,  take  into  co 
tioQ  made  to  it  by  the  wife  or  husbani 

(c)  before  making  the  order  the  court  sha! 
deem  reasonably  sulTicient,  be  satiafi 
made  for  defraying  the  expenses  of  bu 
in  a  retreat. 

Evidence  and  Pbocbdi 

12.  In  any  proceeding  against  any  person 
Act,  or  for  any  of  the  offences  mentioned  in  thi 
■Dch  person  shall  be  competent  bnt  not  compe! 
the  wife  or  husband  of  such  person  may  be  i 
evidence  as  an  ordinary  witness  in  the  case,  ai 
not  compellable  to  give  evidence. 

13. — (1)  Where  a  justice  is  satisfied  by  thi 
medical  practitioner  that  the  attendance  befo 
respect  of  whom  an  offence  of  cruelty  within  I 
any  of  the  offences  mentioned  in  the  First  Sch. 
to  have  been  committed,  would  involve  sen 
health,  the  justice  may  take  in  writing  the  di 
oath,  and  shall  thereupon  subscribe  the  same  a 
of  his  reason  for  taking  the  same,  and  of  the  i 
the  same  was  taken,  and  of  the  oames  of  the 
the  taking  thereof. 
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4  Edw.  7,        (2)  The  justice  taking  any  sucli  deposition  shall  transmit  the  same  with 
CAP.  15.      his  statement — 

— ~  (a)  if  the  deposition  relates  to  an  offence  for  which  any  accused  person 

CruBltv'^io  ^®  already  committed  for  trial,  to  the  proper  oflBcer  of  the  court 

Childrii  Act,  for  trial  at  which  the  accused  person  has  been  committed ;  and 

1904.  {b)  in  any  other  case,  to  the  clerk  of  the  peace  of  the  county  or  borough 

in  which  the  deposition  has  been  taken ; 

and  the  clerk  of  the  peace  to  whom  any  such  deposition  is  transmitted 
shall  preserve,  file,  and  record  the  same. 
Admifldon^of        ^4 — ^Where,  on  the  trial  of  any  person  on  indictment  for  any  offence  of 
^?in^-     cruelty  within  the  meaning  of  this  Act,  or  any  of  the  offences  mentioned 

^0111,0 in  the  First  Schedule  to  this  Act,  the  court  is  satisfied  by  the  evidence  of 

11  A  12  Yiot.  a  registered  medical  practitioner  that  the  attendance  before  the  court  of 
o.  42—14  A 15  any  child  in  respect  of  whom  the  offence  is  alleged  to  have  been  com- 
Viot.  o.  93.  mitted  would  involve  serious  danger  to  its  life  or  health,  any  deposition 
of  the  child  taken  under  the  Indictable  Offences  Act,  1848,  or  the 
Petty  Sessions  (Ireland)  Act,  1851,  or  this  Act,  shall  be  admissible  in 
evidence  either  for  or  against  the  accused  person  without  further  proof 
thereof — 

(a)  if  it  purports  to  be  signed  by  the  justice  by  or  before  whom  it 

purports  to  be  taken  ;  and 

(h)  if  it  is  proved  that  reasonable  notice  of  the  intention  to  take  the 

deposition  has  been  served  upon  the  person  against  whom  it  is 

proposed  to  use  the  same  as  evidence,  and  that  that  person  or  his 

counsel  or  solicitor  had,  or  might  have  had  if  he  had  chosen  to 

be  present,  an  opportunity  of  cross-examining  the  child  making 

the  deposition. 

Evidence  of         15. — (1)  Where,  in  any  proceeding  against  any  person  for  an  offence 

child  of  tender  under  this  Act,  or  for  any  of  the  offences  mentioned  in  the  First  Schedule 

1i'aT2  Viot    ^^  ^^^  ^^^*  ^^^  child  in  respect  of  whom  the  offence  is  charged  to  have 

Q  42 14  A 15  ^Q^T^  committed,  or  any  other  child  of  tender  years  who  is  tendered  as  a 

Viot.  0.  98 —    witness,  does  not  in  the  opinion  of  the  court  understand  the  nature  of  an 

42  A  48  Vict,  oath,  the  evidence  of  such  child  may  be  received,  though  not  given  upon 

J*  ^^"7^  V  t    ^**^»  ^^'  ^^  ^^®  opinion  of  the  court,  such  child  is  possessed  of  sufficient 

Q  19  '  intelligence  to  justify  the  reception  of  the  evidence,  and  undei-stands  the 

duty  of  speaking  the  truth  ;  and  the  evidence  of  such  child,  though  not 

given  on  oath,  but  otherwise  taken  and  reduced  into  writing  in  accordance 

with  the  provisions  of  section  seventeen  of  the  Indictable  Offences  Act, 

1848,  or  of  section  fourteen  of  the  Petty  Sessions  (Ireland)  Act,  1851,  or 

of  section  thirteen  of  this  Act,  shall  be  deemed  to  be  a  deposition  within 

the  meaning  of  those  sections  respectively : 

Provided  that — 

(a)  A  person  shall  not  be  liable  to  be  convicted  of  the  offence  unless 
the  testimony  admitted  by  virtue  of  this  section  and  given  on 
behalf  of  the  prosecution  is  corroborated  by  some  other  material 
evidence  in  support  thereof  implicating  the  accused ;  and 
(h)  Any  child  whose  evidence  is  received  as  aforesaid  and  who  shall 
wilfully  give  false  evidence  shall  be  liable  to  be  indicted  and 
tried  for  such  offence,  and  on  conviction  thereof  may  be  adjudged 
such  punishment  as  is  provided  for  by  section  eleven  of  the 
Summary  Jurisdiction  Act,  1879,  in  the  case  of  juvenile  offenders, 
or  in  Ireland  by  section  four  of  the  Summary  Jurisdiction  over 
Children  (Ireland)  Act,  1884,  in  the  case  of  children, 
(2)  This  seqtioD  sh^l  not  apply  to  Scotland, 
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16.  WlieiB  in  any  proceedioga  with  relat 
within  tlie  meaning  of  this  Act,  or  any  of 
Fiist  Schedule  to  this  Act,  the  court  is  satial 
the  court  of  any  chitd  in  respect  of  whom  t 
been  committed  ie  not  eaaentini  to  the  just 
may  be  proceeded  with  and  determined  iu  th 

17.  Where  a  person  is  charged  with  an  i 
of  the  offences  mentioned  in  the  Firat  Schedi 
under  the  Employment  of  Children  Act,  19 
is  alleged  in  the  charge  or  indictment  to  be 
the  child  appears  to  the  court  to  be  under  t'. 
the  purposes  of  this  Act,  and  the  Employr 
be  deemed  to  be  under  that  age,  unless  the  c 

18.  — (1)  Where  a  person  is  charged  with 
this  Act  or  anv  of  the  offences  mentioned  ii 
Act  in  respect  of  two  or  more  children,  the  so 
may  charge  the  offence  in  respect  of  all  or  ai 
charged  shall  not  be  liable  to  a  separate  pt 
upon  separate  informations, 

(2)  The  same  information  or  summons  ma 
having  the  custody,  charge,  or  care,  alteinat 
charge  him  with  the  offences  of  assault,  ill-l 
ment,  or  exposure,  together  or  separately, 
committing  all  or  any  of  these  offences  in 
unnecessary  suffering  or  injury  to  health,  al 
when  those  offences  are  charged  together  the 
liable  to  a  separate  penalty  for  each. 

(3)  A  person  shall  not  be  summarily  convic 
Act,  or  of  an  offence  mentioned  in  the  First 
the  offence  was  wholly  or  partly  committed  w 
informafion  was  laid  ;  but,  subject  as  aforesaic 
acts  constituting,  or  contributing  to  constitute, 
at  any  previous  time. 

(4)  When  an  offence  under  this  Act,  or  an 
First  Schedule  to  this  Act,  charged  against  ; 
offence,  it  shall  not  be  necessary  to  specify  in 
or  indictment,  the  date  of  the  acts  constituting 

19.  When,  in  pui'suance  of  this  Act,  any  pe 
of  summary  jurisdiction  of  an  offence,  and  such 
or  admit  the  truth  of  the  information,  or  whei 
tion  under  sections  sis,  seven,  or  eight  of  this 
tion  to  a  judge  or  court  of  assize,  any  par 
aggrieved  by  any  order  or  decision  of  the  co 
such  a  conviction,  or  order,  or  decision,  in  Eng 
of  [quarter  sesaione,  and  in  Scotland  to  the  I 
manner  provided  bj  the  Summary  Proaecutio 
18(.j,  or  any  Act  amending  the  same. 

20, — (1)  Where  a  misdemeanour  underthii 
the  expenses  of  the  prosecution  shall  be  del 
the  cas«  of  a  felony. 

t'2)  This  section  shall  not  apply  to  Scotlanc 

21,  A  board  of  guardians,  or  in    Scotlanc 

parish   or   combination,   may,  out   of  the  fuD 

the  reasonable  costs  and  eipenaea  of  any  pi 
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Cruelty  to 
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1904. 

ProTisionaB 
t )  b;  -lawB. 

ProTision  ss 
to  parentB 
aad  9M  to 
meuiioK  of 
"  cattody, 
charge,  or 


Eyidenoe  tf 

wageBif 

defendact. 


VezatiooB 
Indiotmentfl 
Act  to  apply 
—22  &  28 
Viot.  0.  17. 

EzteoBion  of 
Motion  t»n  cf 
42  &  43  Viot. 
0.  54. 

ExtcDsioD  of 
tim«  for  |.ro- 
oeedingB — 
48  &  49  Viot. 
o.  69. 

Bight  of 
parent,  &c.,  to 
admic  later 
pnniebment. 

General  dtfi- 
nitiooa — 
29  &  30  Vict . 
c.  118. 


directed  to  be  taken  under  this  Act  in  regard  to  the  ossaalt,  ill-treatment, 
neglect,  abandonment,  or  exposure  of  any  child,  and  in  the  case  of  a 
union,  shall  charge  such  costs  and  expenses  to  the  common  fund. 

Supplemental. 

22.  Every  by-law  under  this  Act  shall  be  made  by  the  same  authority 
and  confirmed  in  the  same  way  as  by-laws  under  the  Employment  of 
Children  Act,  1903,  or  in  Scotland  as  by-laws  under  section  two  of  the 
said  Act. 

23. — (1)  The  provisions  of  this  Act  relating  to  the  parent  of  a  child 
shall  apply  to  the  step-parent  of  a  child  and  to  any  person  cohabiting  with 
the  parent  of  the  child,  and  the  expression  '*  parent/'  when  used  in  relation 
to  a  child,  includes  guardian  and  every  person  who  is  by  law  liable  to 
maintain  the  child. 

(2)  This  Act  shall  apply  in  the  case  of  a  parent  who,  being  without 
means  to  maintain  a  child,  fails  to  provide  for  its  maintenance  under  the 
Acts  relating  to  the  relief  of  the  poor,  in  like  manner  as  if  the  parent  had 
otherwise  neglected  the  child. 

(3)  For  the  purposes  of  this  Act — 

Any  person  who  is  the  parent  of  a  child  shall  be  presumed  to  have  the 

custody  of  the  child  ;  and 
Any  person  to  whose  charge  a  child  is  committed  by  its  parent  shall  be 

presumed  to  have  charge  of  the  child  ;  and 
Any  other  person  having  actual  possession  or  control  of  a  child  shall  be 

presumed  to  have  the  care  of  the  child. 

24.  In  any  proceedings  under  this  Act  a  copy  of  an  entry  in  the  wages 
book  of  any  employer  of  labour,  or,  if  no  wages  book  be  kept,  a  written 
statement  signed  by  such  employer,  or  by  his  foreman,  shall  be  prima  facie 
evidence  that  the  wages  therein  entered,  or  stated  as  having  been  paid  to 
any  person,  have  in  fact  been  so  paid  :  Provided  that  such  copy  or  state- 
ment has  been  signed  by  such  employer,  or  his  foreman,  and  that  the 
signature  of  such  employer,  or  foreman,  has  been  witnessed  by  the  person 
producing  the  said  copy  or  statement. 

25.  Every  misdemeanour  under  this  Act  shall  in  England  and  Ireland 
be  deemed  to  be  an  offence  within,  and  subject  to,  the  provisions 
of  the  Vexatious  Indictments  Act,  185i),  and  any  Act  amending  the 
same. 

26.  Section  ten  of  the  Poor  Law  Act,  1879,  shall  be  amended  so  as  to 
include  in  it  as  one  of  the  associations  or  societies  to  which  a  board  of 
guardians  may,  with  the  consent  of  the  Local  Government  Board, 
subscribe,  any  association  or  society  for  the  prevention  of  cruelty  to 
children. 

27.  The  limit  of  time  mentioned  in  the  second  proviso  of  section  five  of 
the  Criminal  Law  Amendment  Act,  1885,  shall  be  six  months  after  the 
commission  of  the  offence. 

28.  Nothing  in  this  Act  shall  be  construed  to  take  away  or  affect  the 
right  of  any  parent,  teacher,  or  otber  person  having  the  lawful  control  or 
charge  of  a  child  to  administer  punishment  to  such  child. 

29.  In  this  Act,  unless  the  context  otherwise  requires — 

The  expression   *'  local   authority  "  has  the  Fame  meaning  as  in  the 

Employment  of  Children  Act,  1903  ; 
The  expression  "  chief  officer  of  police  '*  means — 

in  the  city  of  London  and  the  liberties  thereof,  the  commissiouer  of 
city  police ; 
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in  the  metropolitan  |K>Uoe  strict,  the  c 
Daetropolts ; 

elsewhere  to  England,  the  cliief  cosatabl       i 
oEGoer.  by  whatever  ciiniB  called,  havi 
of   the    police  in  the  police  district 
expression  occurs : 
The  esprossion  "street"  iacludes  any  hig 

whsther  a  thoroughfare  or  not ; 
The  espreaaion    "  place  of  satety  "   iocludee 

local  authority  under  this  Act  for  the  pt 

includes  any  workhouse  or  police  station, 

place  of  the  like  kiiul ; 
The  expression  "Industrial  Schools  Acts '' 

and    Scotland   the    Industrial    Schools 

amending  the  same. 
30.  In  the  application  of  this  Act  to  Scotia 
wise  requires — 

The  Secretary  for    Scotland    shall  be  sub 

State: 
The  expression  "Igcai  authoritv ''  menna  t 

purposfs  of  section  two  of  the  Employmt 

as  defined  in  subsection  four  of  section  foi 

provisions  of  the  said  subsection  shall  app 
The  expression  "  chief  officer  of  police  ''  me 

head    constable,    superintendent  or  inspi 

wbateyer  name  called,  having  the  chief   Ic 

in  the  police  district  in  reference  to  which    i 
The  expression  "  court  of  summary  jurisdicti 

sessional  court,"  and  the  expression  "  justi 

sheriff  or  sheriff  substitute  : 
The  expression  "  misdemennonr  "  means  crin 
The  expression  "manslaughter"  means  culp 
The   expression    "defendant''  includes   pan 

charged : 
The  expression  "enter  into  a  recognisauce 

means  grant  a  bond  of  caution  : 
The  expression  ■'  workhouse  "  means  poor  ho 
iil.  In  the  application  of  this  Act  to  treliuid, 
wise  ri?quires — 

The  Chief  Secretary  shall  be  substituted  for  i 
The  expression  "  local  authority  "  means  any 

by  the  Employment  of  Children  Act,  1903. 
32.   Expenses   incuned  by   u  local   authority 
defrayed   in    like  manner  ns  expenses   incarred 
Children  Act.  I'JdS. 

33.— (I)  This  Act  may  be  cited  os  '-The 
Children  Act,  JOO-t." 

(2)  The  enactments  mentioned  in  the  Seconc 
be  repenied  from  the  date  of  the  coniroencemei 
specified  in  the  third  column  to  that  St-hedule. 

(3)  This  Act  shall  come  into  operation  on  tl 
thousand  nine  hundred  and  four. 
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FIBST  SCHEDULE.    SeotianB  4,  Ao. 

Any  offence  under  seotions  twenty-seYeo,  fifty-five,  or  fifty-six  of  the  Offence* 
""^         against  the  Person  Act,  1861,  and  any  offence  against  a  child  under  the  age  of 
Pr^vmUion  of  sixteen  yetrs,  under  sectionB  five,  forty-two,  forty-three,  fifty-two,  or  sittj-two  of 

Onulty  to     ^hat  Act,  or  section  elcYen  of  the  Criminal  Law  Amendment  Act,  1885. 
OhUdron  Aet^      j^j  offence  under  the  Dangerous  Performances  Acts,  1879  and  1897. 

1904*  Any  other  offence  iuvolviog  bodily  injury  to  a  child  imder  the  age  of  sixteen 

— *         yean. 


SECOND  SCHEDULE.    (Section  38.) 
Enactmknts  Bbpsalkd. 


Betsion  and 
Chapter. 


57  A  58  Vict. 

c.  41. 
3     Edw.     7, 

0.  45. 


Short  Title. 


The  Prevention  of  Cruelty  to 

Children  Act,  1894. 
The  Employment  of  Children 

Act,  1908. 


Extent  of  Repeal, 


The  whole  Act. 

In    section   four   the     subeectioii 

numbeied  (6). 
Section  eleven. 


Licences  for 
wireless  tele- 
vrapby — 
57  A  58  Vict, 
c.  60. 


WIRELESS  TELEGRAPHY  ACT,  1904. 

4  Edw.  7,  cap.  24. 

An    Act    to    provide    for   the    regulation    of    Wireless    Telegraphy, — 

[Ihth  August,  1904. J 

Be  it  eo acted  by  the  King's  most  Excellent  Majesty,  by  and  with  tlie 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal^  and  Commons^ 
in  this  present  Parliament  assembled^  and  by  the  authority  of  the  same,  as 
follows : 

1. — (1)  A  person  shall  not  establish  any  wireless  telegraphy  station,  or 
instal  or  work  any  apparatus  for  wireless  telegraphy,  in  any  place  or  on 
board  any  British  ship  except  under  and  in  accordance  with  a  licence 
gianted  in  that  behalf  by  the  Postmaster-General. 

(2)  Every  such  licence  shall  be  in  such  form  and  for  sucH  period  as  the 
Postmaster-General  may  determine,  and  shall  contain  the  terms,  conditions, 
and  restrictions  on  and  subject  to  which  the  licence  is  granted,  and  any 
such  licence  may  include  two  or  more  stations,  places,  or  ships. 

(3)  If  any  person  establishes  a  wireless  telegraph  station  without  a 
licence  in  that  behalf,  or  instal s  or  works  any  apparatus  for  wireless 
telegraphy  without  a  licence  in  that  behalf,  he  shall  be  guilty  of  a  mis- 
demeanour, and  be  liable,  on  conviction  under  the  Summary  Jurisdiction 
Acts,  to  a  penalty  not  exceeding  ten  pounds,  and  on  conviction  on  indict- 
ment to  a  fine  not  exceeding  one  hundred  pounds,  or  to  imprisonment, 
with  or  without  hard  labour,  for  a  term  not  exceeding  twelve  months, 
and  in  either  case  be  liable  to  forfeit  any  apparatus  for  wireless  telegraphy 
installed  or  worked  without  a  licence,  but  no  proceedings  shall  be  tsJcen 
against  any  person  under  this  Act  except  by  order  of  the  Postmaster- 
General,  the  Admiralty,  the  Army  GouncU,  or  the  Board  of  Trade. 

(4)  If  a  justice  of  the  peace  is  satisfied  by  information  on  oath  that 
there  is  reasonable  ground  for  supposing  that  a  wireless  telegraph  statioq 
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has  lieen  establisbed  without  a  lioence  in  thi 
for  wirelesa  telegraphy  has  been  installed  or 
any  ship  within  his  jurisdiction  withoat  a 
grant  a  search  warrant  to  any  police  officer  i 
behalf  by  the  Post  master- General,  the  Ad 
the  Board  of  Trade  and  named  in  the  wan 
shall  authorise  the  officer  named  thereia  tc 
place,  or  ship  and  to  seize  any  apparatus  wb 
or  intended  to  be  used,  for  wirelesa  telegrap 

(5)  Sections  sis  hundred  and  eighty-four 
and  six  hundred  and  eighty-sis  of  the  3d 
(which  relate  to  the  jurisdiction  of  courts 
hundred  and  ninety-three  of  the  same  Act 
Bums  ordered  to  be  paid  by  masters  and  ow 
the  jurisdiction  of  courta  and  justices  in  ret 
under  this  Act. 

(6)  The  Postmaster-General  may  make  re 
form  and  manner  in  which  applications  for 
be  made,  and,  with  the  consent  of  the  Treat 
grant  of  any  such  licence. 

(7)  The  expression  "  wirelesa  telegraphy  " 
inunication  by  telegraph  as  defined  in  the  Ti 
without  the  aid  of  any  wire  connecting  ths  p 
messages  or  other  communications  are  sent 
nothing  in  this  Act  shall  prevent  any  pei 
electrical  apparatus  for  actuating  machinery  o 
the  transmission  of  messages. 

2,— (1)  Where  the  applicant  for  a  licence  ) 
the  Postmaster- General  that  the  sole  object  o: 
enable  him  to  conduct  experiments  in  wireli 
that  purpose  shall  be  granted,  subject  to  sue 
and  restrictions  as  the  Postmaster-General  i 
not  be  subject  to  any  rent  or  royalty. 

(2)  Where  an  applicant  for  a  licence  satis) 
that  a  wireless  telegraph  station  is  to  be  used 
of  telegrams  which  are  within  the  first  or 
exclusive  privilege  of  transmitting  tclegramt 
maater. General  by  the  Telegraph  Act,  1869,  E 
granted,  shnll  not  be  subject  to  any  rent  or  ro; 

(3)  It  shall  be  lawful  for  the  Postmaster.G< 
to  the  maintenance  and  oieroise  of  effective 
graphy,  to  grant  special  licences  at  reduced  t 
and  working  of  wirelesa  telegraph  stations  to 
transmission  within  the  United  Kingdom  of 
newspapers.  A  schedule  of  all  reduced  rents 
special  licences  shall  be  laid  before  both  I 
fourteen  days  of  the  commencement  of  the 
grant  of  any  such  licences. 

3.— <1)  This  Act  may  be  cited  aa  "The 
1!t04,''  and  may  be  cited  with  the  Telegraph 

(2)  This  Act  shall  extend  to  the  whole  of 
British  ships  in  the  territorial  waters  abuttin 
Islands,  and  the  H-oyn!  Courts  of  the  Chnnft 
Act  accordingly. 
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4  Ebw.  7, 
CAP.  21. 

TTtreZeM 

Act,  1904. 


Applioation  of 
Aot  to  Sooi- 
laud. 

Applioation  of 
Aot  to 
Channel 
Islands  and 
lUe  of  Man. 


Daration  of 
Aot. 


(3)  His  Majesty  in  Ooanoil  may  order  that  this  Aot  shall,  sabjeot  to 
any  conditions,  exceptions,  and  qualifications  contained  in  the  order,  apply 
daring  the  contlnnance  of  the  order  to  British  ships  whilst  on  the  high 
seas. 

(4)  A  person  shall  not  work  any  apparatus  for  wireless  telegraphy 
installed  on  a  foreign  ship  whilst  that  ship  is  in  territorial  waters  other- 
wise than  in  accordance  with  regulations  made  in  that  behalf  by  the 
Postmaster-General,  and  the  Postmaster-G-eneral  may,  by  any  sucli 
regulations,  impose  penalties  recoverable  summarily  for  the  breach  of 
any  such  regulations  not  exceeding  ten  pounds  for  each  offence,  and  may 
provide  for  the  forfeiture  on  any  such  breach  of  any  apparatus  for  wireless 
telegraphy  installed  or  worked  on  such  ship.  Save  as  aforesaid,  nothing 
in  this  Act  shall  apply  to  the  working  of  apparatus  for  wireless  telegraphy 
installed  on  any  foreign  ship. 

4.  In  the  application  of  this  Act  to  Scotland  the  expression  ''  mis- 
demeanour "  means  crime  and  offence. 

5.  In  the  application  of  this  Aot  to  the  Channel  Islands  and  the  Isle  of 
Man — 

(1)  The  lieutenant  governor  of  the  Island  of  Jersey  or  the  Island  of 

Guernsey,  and  the  governor,  lieutenant  governor,  or  deputy 
governor  of  the  Isle  of  Man,  as  the  case  may  require,  shall  be 
substituted  for  the  Board  of  Trade  : 

(2)  Offences  may  be  prosecuted,  fines  recovered,  proceedings  taken,  and 

search  warrants  issued  in  such  course  and  in  such  manner  as  may 
for  the  time  being  be  provided  in  the  Channel  Islands  and  the 
Isle  of  Man  by  law,  or,  if  no  express  provision  is  made,  then  in 
and  before  the  courts,  and  in  the  manner  in  which  the  like 
offences,  fines,  proceedings,  and  warrants  may  be  prosecuted, 
recovered,  taken,  or  issued  therein  by  law,  or  as  near  thereto  as 
circumstances  admit,  and  the  bailiff  or  his  lieutenant,  or  any 
jurat  of  the  Boyal  Court  in  the  Island  of  Jersey  or  the  Island  of 
Guernsey,  and  the  judge  or  any  jurat  of  the  Court  of  Aldeme^, 
and  the  high  bailiff  or  two  justices  of  the  peace  in  the  Isle  of 
Man,  shall  respectively  be  substituted  for  a  justice  of  the  peace. 

6.  [Note. — This  section  is  repealed  by  section  1  of  the  Wireless  TeU' 
graphy  Act,  1906,  6  Edw,  7,  c,  13,  which  enacts  thai  *'tlie  Wireless 
Telegraphy  Act,  1904,  shall  continite  in  force  until  the  31st  datf  of 
December,  1909."] 


Short  tiUe. 

Constmotion 
—41  A  42 
Viot.  0.  49— 


WEIGHTS  AND  MEASURES  ACT,   1904. 

4  Edw.  7,  CAP.  28. 

An  Act  to  amend  the  Law  relating   to   Weights  and  Measures. — [loth 

August,  1904.] 

Whereas  it  is  expedient  to  amend  the  Weights  and  Measures  Acts,  1878 
and  1899 : 

Be  it  therefore  enacted  by  the  King's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  "The  Weights  and  Measures  Act,  1904." 

2.  This  Act  shall  be  construed  as  one  with  the  Weights  and  Measures 
Acts,  1878  and  1889,  and  the  Weights  and  Measures  Acts,  1878  to  1897 
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and  this  Act  may  be  cited  colleoiiyely  as  *'I 
Acts,  1878  to  1904." 

3.  In  this  Act,  unless  the  context  otherwise  i 
The  expression  '*  the  Weights  and  Measures 

and  Measures  Acts,  1878  and  1889,  and  tl 
The  expression  "  the  principal  Act "  means  t! 

Act,  1878 : 
The  expression  "the  Act  of  1889"  means 

Act,  1889. 

4.  This  Act  shall  come  into  operation  on  tb 
thousand  nine  hundred  and  five. 

5. — (1)  The  Board  of  Trade  may  make  genei 
referred  to  as  "  the  Board  of  Trade  regulations 

(a)  the  yerification  and  stamping  of  weights  \ 

and  measuiing  instruments,  including  t 
in  cases  where  the  nature,  denominatio 
construction  of  the  weight,  measure,  oi 
to  facilitate  the  perpetration  of  fraud  ; 

(b)  the  circumstances  and  conditions  under 

which,  stamps  may  be  obliterated  or  d( 

(c)  the  tests  to  be  applied  for  the  purpose  oi 

and  efiSciency  of  weights  and  meas 
measuring  instruments  ;  and 

(d)  the  limits  of  error  to  be  allowed  on  verif 

on  inspection  either  generally  or  as  re8| 
and  generally  for  the  guidance  of  local  author 
performance  of  their  powers  and  duties  under 
Acts. 

(2)  Any  such  regulations  may  confer  on  1 
mskke  special  regulations  as  respects  their  areas  ii 
of  weights  and  measures  and  weighing  instrumc 
which,  having  due  regard  to  uniformity  of  adi 
Board  of  Trade  to  be  matters  which  can  be  I: 
regulations. 

(3)  The  Board  of  Trade  regulations  shall,  as 
are  made,  be  laid  before  Parliament,  and  shall  1 
this  Act. 

(4)  If  any  inspector  refuses  or  wilfully  negl 
with  the  Board  of  Trade  regulations,  he  shal 
under  section  forty*nine  of  the  principal  Act. 

(5)  As  from  the  date  when  the  Board  of  Trs 
under  this  section  come  into  force,  the  enactmei 
the  schedule  to  this  Act  shall  be  repealed  to  t 
third  column  of  that  schedule,  and  any  gener 
made  thereunder  shall  cease  to  have  effect. 

6.  It  shall  be  the  duty  of  the  Board  of  Trade 
reference  to  the  material  of  which  and  the  pri] 
constructed,  all  such  patterns  of  weights  and  i 
measuring  instruments  for  use  for  trade  as  may 
local  authorities  or  manufacturers  of  or  dealer 
weighing  or  measuring  instruments.  If  upon  s 
pattern  is  found  not  to  be  such  as  to  facilitate 
the  Board  of  Trade  shall  give  a  certificate  to  tl 
such  pattern  to  be  stamped  with  an  appropriat< 
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the  granting  of  suoli  certificate  an  inspector  shall  not  refuse  to  verify  or 
stamp  any  weight  or  measure  or  weighing  or  measuring  instrument  made 
in  accordance  with  that  pattern  on  the  ground  that  the  material  or  prin- 
ciple of  construction  is  such  as  to  facilitate  the  perpetration  of  fraud.  If 
upon  such  examination  the  Board  of  Trade  decline  to  give  such  a  certifi- 
cate as  aforesaid  no  weight  or  measure  or  weighing  or  measuring  instru- 
m9nt  made  in  accordance  with  such  pattern  shall  be  deemed  legal  and  no 
inspector  shall  verify  or  stamp  any  such  weight,  measure,  or  instrument. 

The  power  to  take  fees  conferred  by  section  eight  of  the  Act  of  1889 
shall  extend  to  the  taking  of  fees  for  examinations  and  tests  made  under 
this  section. 

7. — (1)  If  any  difference  arises  between  any  inspector  of  weights  and 
measures  and  any  other  person  as  to  the  meaning  or  construction  of  the 
Board  of  Trade  regulations,  or  as  to  the  method  of  testing  or  verifying 
any  weight,  measure,  weighing  or  measuring  instrument^  such  difference 
shall,  on  the  request  of  either  party,  be  determined  by  the  Board  of 
Trade,  whose  decision  shall  be  final. 

(2)  The  court  before  whom  any  proceedings  under  the  Weights  and 
Measures  Acts  are  being  taken  shall,  at  the  request  of  either  party,  and 
may,  if  they  think  fit  to  do  so,  without  any  such  request,  refer  to  the 
Board  of  Trade  the  question  of  the  accuracy  or  efficiency  of  any  weight, 
measure,  or  weighing  or  measuring  instrument,  the  accuracy  or  efficiency 
of  which  is  in  dispute,  and  the  decision  of  the  Board  of  Trade  shall  be 
final ;  and  any  expenses  incurred  by  the  Board  of  Trade  in  making  any 
test  for  the  purpose  shall  be  paid  by  the  complainant  or  defendant  as  the 
Court  may  by  order  direct. 

(3)  The  Board  of  Trade  Arbitrations,  &"*.,  Act,  1874,  shall  apply  aa  if 
this  Act  were  a  special  Act  within  the  meaning  of  the  first-mentioned 
Act. 

8. — (1)  The  Board  of  Trade  shall  provide  for  the  holding  of  examin- 
ations for  the  purpose  of  ascertaining  whether  applicants  for  the  poet  of 
inspector  under  a  local  authority  nominated  by  that  authority  possess 
sufficient  practical  knowledge  for  the  proper  performance  of  the  duties  of 
inspectors  of  weights  and  measures,  and  for  the  grant  of  certificates  to 
persons  who  satisfactorily  pass  such  examinations. 

(2)  A  person  shall  not  be  appointed  to  act  as  an  inspector  of  weights 
and  measures  unless  he  has  obtained  such  a  certificate  as  aforesaid,  and 
the  appointment  of  any  person  as  inspector  made  after  the  commencement 
of  the  Act  of  1889  but  before  the  commencement  of  this  Act  shall,  unless 
before  the  commencement  of  this  Act  he  has  obtained  a  certificate  under 
section  eleven  of  the  Act  of  1889,  be  null  and  void. 

(3)  If  any  person  not  being  an  inspector  duly  appointed  under  the 
Weights  and  Measures  Acts  acts  as  such  inspector,  or  if  any  person  having 
been  appointed  an  inspector  after  the  commencement  of  the  Act  of  1889 
acts  as  an  inspector  without  having  obtained  a  certificate  either  under 
section  eleven  of  that  Act  or  under  this  section,  he  shall  be  liable  to  a  fine 
not  exceeding  ten  pounds,  or  in  the  case  of  a  second  or  subsequent  offence 
twenty  pounds. 

(4)  Subsection  three  of  section  eleven  of  the  Act  of  1889  shall  apply 
to  the  charging  and  application  of  fees  in  respect  of  examinations  under 
this  section,  and  subsections  one  and  two  of  the  said  section  eleven  shall 
be  repealed. 

9.  It  shall  be  lawful  for  His  Majesty,  by  Order  in  Oouncil,  to  specify 
new  fees  to  be  paid  in  respect  of  the  verification  and  stamping  of  weights, 
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measures,  and  welghiog  and  measuring  instru  i 
fees  specified  in  the  First  Schedule  to  the  Ad 
date  on  which  the  Order  in  Council  comes  is 
mentioned  in  Part  II.  of  the  Schedule  to  this 
extent  specified  in  the  third  column  to  the 
Council  so  made  may  be  varied  or  revoke< 
Council. 

10. — (1)  Any  person  who  removes  a  stamp       i 
or  weighing  or  measuring  instrument,  and  ins      i 
weight  or  measure  or  weighing  or  measuring       I 
to  forge  or  counterfeit  a  stamp  within  the  mea 
the  principal  Act. 

(2)  Such  of  the  provisions  of  the  said  sectio     i 
person  who  wilfully  increases  or  diminishes  a 
stamped,  or  who  knowingly  uses,  sells,  utters,      i 
sale  a  weight  so  increased  or  diminished,  shall 
manner  as  they  apply  to  weights. 

11.  Nothing  in  the  enactments  referred  to  i 
the  Act  of  1889  shall  render  any  baker  or  sell 
servant  or  other  person  employed  by  such  bake 
any  forfeiture  or  penalty  for  weighing  any  bre^ 
in  any  cart  or  other  carriage  by  means  of  any  c  • 
ing  included  in  the  definition  "  weighing  insti  i 
five  of  the  Act  of  1889. 

12.  The  provisions  of  section  forty-four  of  t] 
to  the  verification  and  stamping,  in  accordance  i 
regulations,  of  weighing  instruments  used  for  i  i 
apply  to  the  verification  and  stamping  of  \ 
for  the  purposes  of  those  provisions  as  so  amei  i 
principal  place  of  business  within  any  district  i 
in  that  district,  although  he  in  fact  is  not  resid   : 

13. — (1)  Section  twenty-eight  of  the  principa 
in  the  second  paragraph  thereof  the  words  " 
before  the  word  "  capacity." 

(2)  Subsection  four  of  section  fifty-seven  of 
effect  as  if  the  words  **  unless  such  informer  i( 
and  measures  "  were  inserted  after  the  word  '^  i: 

(3)  In  section  four  of  the  Act  of  1889  the  w« 
tuted  for  the  words  "  second  or  subsequent." 

(4)  Section  seven  of  the  Act  of  1889  shall  h 
words  "  provide  for  "  there  were  inserted  the  w( 
the  Board  of  Trade  shall." 

(5)  In  section  thirteen  of  the  Act  of  1889  foi 
shall  be  allowed"  there  shall  be  substituted  the  w* 
sion  or  rebate  of  any  kind  shall  be  given  nor  an 
inspector  or  by  the  local  authority  for  the  use  o 
or  instroments  or  assistance  rendered  for  the  pa 
and  stamping,  except  when  such  verification  an 
the  premises  of  a  glass  or  earthenware  manufc 
adequate  and  reasonable  allowance  as  may  be 
authority,  with  the  consent  of  the  Board  of  Tra 
of  such  use  or  assistance  as  aforesaid." 

14.  An  inspector  of  weights  and  measures  mi 
local  authority,  prosecute  before  a  court  of  sumi 
VOL.   XX.  d 
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any  information,  complaint,  or  proceeding  arising  under  the  Weights  and 
Measares  Acts,  or  in  the  discharge  of  his  duties  as  such  inspector. 

15.  Section  forty-five  of  the  principal  Act  shall  apply  to  weighing 
instruments  in  like  manner  as  it  applies  to  weights  and  measures. 

16,  The  definition  of  "weighing  instrument "  in  section  thirty-five  of 
the  Act  of  1889  shall  include  a  weighing  instrument  constructed  to  also 
calculate  and  indicate  the  price  in  money. 
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Section  thirty. 

In  aeotion  forty-three  the  words 
"  and  where  tiiey  appoint  more 
than  one  euoh  inspeotor  shall  allot 
to  each  inspector,  subject  to  any 
arrangement  made  for  a  chief  in- 
spector or  inspectors,  a  separate 
disteiot  to  be  distingaished  by 
some  name,  number,  or  mark." 

Section  fifty-three. 

Section  nine. 
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ALIENS  ACT,    I9( 

5  Edw.  7,  CAP,   1. 

An  Act   to  ameiiil  the  Law   with   re.     ■ 

[Il</»  August,  I'JOa 

Be  it  enauted  by  tlie  King's  most  Eicellen 

advice  and  consent  of  the   Lorda  Spiritual   an 

in  tliis  present  Parliament  osaotubled,  and  by 

AH  follows : 

liei/nl,ili,m  of  Alien   /m>n> 
I. — (I)  An  immigrant  xliall  not  be  lande 
from   an    immigrant  ship  except  at  a  port  at  \    . 
tion  officer  appointed  ander  this  Act,  and  bUuII    : 
port  without  the  leave  of  that  officer  given 
immigrants  made  by  him  on  the  ship,  or  eUew   : 
conditionally  disemhavked  for  the  purpose,  ii 
inspector,   such   inspection   to   ba   made  as  soi 
'  immigration  o£Gcer  sliall  withhold  leave  in  the 

appears  to  bim  to  be  an  undesirable  immigre 
■\  this  acctiou. 

(2)  Where  leure  to  land  ia  so  withheld  in  t 

I  the    master,  owner,    or   agent    of    the    ship, 

II  appeal  to  the  immigration  boai'd  of  the  poi 
ll  they  arc  satisfied  that  leave  to  land  should  n 
'f  Act,  give  leave  to  land,  and  leave  so  given  bI 

the  immigration  officer. 

{^)  For  the  purposes  of  this  section  an  imc 
an  Dndesirabtc  immigrant — - 

(a)  if  he  cannot  t^liow  that  he  has  in  his  pi 

I  to   obtain   the   means   of   decently   BU| 

dependants  (if  any};   or 
(b)  if  he  is  a  lunatic  or  an   idiot,  or  owing  i 
appears  likely  to  become  a  charge  upt 
detriment  to  the  pablic ;  or 

(c)  if  he  has  been  sentenced  in  a  foreign  co 
an  extradition  treaty  for  a  crime,  n 
political  cUaracter,  which  is.  as  respet 
dition  crime  within  the  meaning  of  t 
or 

(d)  if  on  expulsion  order  ander  this  Act  has 

42 


lii 


APPENDIX. 


5  Edw.  7, 
OAF.  13. 

Aliens  Act^ 
1905. 


but,  in  the  case  of  an  immigrant  who  proves  that  he  is  seeking  admission 
to  this  country  solely  to  avoid  prosecution  or  punishment  on  religious  or 
political  grounds  or  for  an  offence  of  a  political  character,  or  persecution, 
involving  danger  of  imprisonment  or  danger  to  life  or  limb,  on  account  of 
religious  belief,  leave  to  land  shall  not  be  refused  on  the  ground  merely 
of  want  of  means,  or  the  probability  of  his  becoming  a  charge  on  the 
rates,  nor  shall  leave  to  land  be  withheld  in  the  case  of  an  immigrant  who 
shows  to  the  satisfaction  of  the  immigration  officer  or  board  concerned 
with  the  case  that,  having  taken  his  ticket  in  the  United  Kingdom  and 
embarked  direct  therefrom  for  some  other  country  immediately  after  a 
period  of  residence  in  the  United  Kingdom  of  not  less  than  six  months, 
he  has  been  refused  admission  in  that  country  and  returned  direct  there- 
from to  a  port  in  the  United  Kingdom,  and  leave  to  land  shall  not  be 
refused  merely  on  the  ground  of  want  of  means  to  any  immigrant  who 
satisfies  the  immigration  officer  or  board  concerned  with  the  case  that  he 
was  bom  in  the  United  Kingdom,  his  father  being  a  British  subject. 

(4)  The  Secretary  of  State  may,  subject  to  such  conditions  as  he 
thinks  fit  to  impose,  by  order  exempt  any  immigrant  ships  from  the 
provisions  of  this  section  if  he  is  satisfied  that  a  proper  system  is  being 
maintained  for  preventing  the  embarkation  of  undesirable  immigrants  on 
those  ships,  or  if  security  is  given  to  his  satisfaction  that  undesirable 
immigrants  will  not  be  landed  in  the  United  Kingdom  from  those  ships 
except  for  the  purpose  of  transit. 

Any  such  order  of  exemption  may  be  withdrawn  at  any  time  at  the 
discretion  of  the  Secretary  of  State. 

(5)  Any  immigrant  who  lands,  and  any  master  of  a  ship  who  allows  an 
immigrant  to  be  landed,  in  contravention  of  this  section  shall  be  guilty 
of  an  o£fence  under  this  Act,  but  an  immigrant  conditionally  disembarked 
shall  not  be  deemed  to  have  landed  so  long  as  the  conditions  are  complied 
with. 

2. — (I)  The  immigration  board  for  a  port  shall  consist  of  three  persons 
summoned  in  accordance  with  rules  made  by  the  Secretary  of  State  under 
this  Act  out  of  a  list  approved  by  him  for  the  port  comprising  fit  persons 
having  magiiterial,  business,  or  administrative  experience. 

(2)  A  Secretary  of  State  may  make  rules  generally  with  respect  to 
immigration  boards  and  their  officers,  and  with  respect  to  appeals  to  those 
boards,  and  with  respect  to  the  conditional  disembarkation  of  immigrants 
for  the  purpose  of  inspection,  appeals,  or  otherwise,  and  may  by  those 
rules  amongst  other  things  provide  for  the  summoning  and  procedure  of 
the  board,  and  for  the  place  of  meeting  of  the  board,  and  for  the  security 
to  be  given  by  the  master  of  the  ship  in  the  case  of  immigrants  condition- 
ally disembarked.  Rules  made  under  this  section  shall  provide  for  notice 
being  given  to  masters  of  immigrant  ships  and  immigrants  informing 
them  of  their  right  of  appeal,  and  also,  where  leave  to  land  is  withheld  in 
the  case  of  any  immigrant  by  the  immigration  officer,  for  notice  being 
given  to  the  immigrant  and  the  master  of  the  immigrant  ship  of  the 
grounds  on  which  leave  has  been  withheld. 

Expulsion  of  Undesirable  Alietis. 
Power  of  3. — (1)  The  Secretary  of  State  may,  if  he  thinks  fit,  make  an  order  (in 

|?^f**J'y  ^'     this  Act  referred  to  as  an  expulsion  order)  requiring  an  alien  to  leave  the 
an  expulaion  *  ^^^^^  Kingdom  within  a  time  fixed  by  the   order,  and  thereafter  to 

order 55  &     remain  out  of  the  United  Kingdom — 

56  Yiot.  c.  55       (a)  if  it  is  certified  to  him  by  any  court  (including  a  court  of  sammary 


Immigration 
board  and 
mlaa. 


jarisdiction)  that  the  alien  has  been 

any  felony,  or  misdemeanour,  or  other 

has  power  to  impose  irapriaonment  wi 

or  of  an  oEFence  under  paragraph  twe 

section  three  htiiidreil  and  eighty-one 

land)  Act,  181^2,  or  of  an  offence  as 

aeventy-two  of  the  Towdh   Improvemi 

paragraph  eleven  of  aection  fifty-four 

Act,  ISaa.nnd  (hat  the  court  rcoommf 

should  be  made  in  his  case,  either  in 

sentence ;  and 

(6)  if  it  is  certified  to  him  by  a  court  of 

proceedings  taken  for  the  purpose  witl 

alien  has  last  entered  the  United  Ki 

rules  of  court  made  under  section  tw 

Jurisdiction  Act,  1879,  that  the  alien- 

(i.)  has  within  three  mouths  frc 

ceedings  for  the  certificate  ore  com 

any  anch  parochial    relief    as    disc 

Parliamentary  franchise,  or  been 

ostensible  means  of  subsisteuce,  or  I 

conditions  due  to  overcrowding  ;  or 

(ii.)  has  entered  the  United  Kin; 

this  Act,  and  has  been  sentenced 

which  there  is  on  extradition  treaij 

offence   of   a   political    character 

country  an  eitradition  crime  within 

dition  Act.  1870. 

(2)  If  any  alien  in  whose  case  an  expulsion 

any  time  found  within  the  United  Kingdom  in 

he  shall  be  guilty  of  an  offence  niider  this  Act 

4. — (1)  Where  an  espnlsion  order  is  made  i; 

Secretarj'  of  State  may,  if  he  thinks  fit,  pay  tl 

expenses  of  or  incidental  to  the  departure  fron 

maintenance  until  departure  of  the  alien  and  h 

(2)  If  an  expulsion  order  is  made  in  the  cast 
alien  who  last  entered  the  United  Kingdom  b 
this  Act,  or  an  immigrant  in  whose  case  lea' 
nnder  this  Act)  on  a  certificate  given  within  si 
entered  the  United  Kingdom,  the  master  of  thi 
brought  to  the  United  Kingdom  and  also  the  n 
to  the  same  owner  shall  be  liable  to  pay  to 
debt  due  to  the  Crown  any  suma  paid  by  the  8 
section  in  connection  with  the  alien,  and  shall, 
of  State,  receive  the  alien  and  hi»  dependants 
and  afford  them  free  of  charge  a  passage  to  t 
proper  accommodation  and  maintenance  durinj 

(3)  If  the  master  of  a  ship  fails  to  comply 
section  as  to  giving  a  passage  to  an  aiien  or  I 
guilty  of  an  olfence  under  this  Act. 

General. 
I'l.^l)  The  master  of  any  ship  landing  o 
anjr  port  in  the  United  Kingdom  shall  fumieli 
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5  Edw.  7,    manner  as  the  Secretary  of  State  directs  a  return  giving  such  particulars 

CAP.  13.      with  respect  to  any  such  passengers  who  are  aliens  as  may  be  required  for 

'        the  time  being  by  order  of  the  Secretary  of  State,  and  any  such  passenger 

1905     '    shall  furnish  the  master  of  the  ship  with  any  information  required  by 

.'        him  for  the  purpose  of  the  return. 

(2)  If  the  master  of  a  ship  fails  to  make  the  return  required  by  this 

section,  or  makes  a  false  return,  he  shall  be  guilty  of  an  offence  under  this 

Act,  and  if  any  alien  refuses  to  give  information  required  by  the  master  of 

the  ship  for  the  purpose  of  the  return  under  thb  section,  or  gives  any 

false  information  for  the  purpose,  he  shall  be  liable  on  summary  conviction 

to  imprisonment  for  a  term  not  exceeding  three  months  with  hard  labour. 

(8)  The  Secretary  of  State  may  by  order  exempt  from  the  provisions 

of  this  section  any  special  class  of  passengers  or  voyages,  or  any  special 

ships  or  ports,  but  any  such  order  may  be  withdrawn  at  any  time  at  his 

discretion. 

Appointment        6.— (1)  The  Secretary  of  State  shall  appoint,  at  such  ports  in  the 

of  offloers,       United  Kinffdom  as  he  thinks  necessary  for  the  time  beinff,  immiffration 

&nQ  OXPODB68 

officers  and  medical  inspectors,  and  may  appoint  or  employ  such  other 
officers  or  persons  as  may  be  required  for  the  purposes  of  immigration 
boards,  or  for  the  purpose  of  the  returns  to  be  given  under  this  Act.  or 
otherwise  for  carrying  this  Act  into  effect,  and  the  salary  and  remunera- 
tion of  any  officers,  inspectors,  or  persons  so  appointed  or  employed,  and 
any  expenses  otherwise  incurred  in  carrying  this  Act  into  effect  (including 
such  payment  as  may  be  sanctioned  by  the  Treasury  for  the  attendance  of 
any  person  as  a  member  of  an  immigration  board  to  hear  appeals),  shall, 
up  to  an  amount  approved  by  the  Treasury,  be  paid  out  of  moneys  pro- 
vided by  Parliament. 

(2)  The  Secretary  of  State  may  arrange  with  the  Commissioners  of 
Customs  or  any  other  Government  department  or  any  port  sanitary 
authority  for  the  appointment  or  employment  of  officers  of  Customs  or 
officers  of  that  department  or  authority  as  officers  under  this  Act. 

(8)  The  Secretary  of  State  shaU  make  known,  in  such  manner  as  he 

thinks   best   suited  for  the   purpose,  the   ports   at  which  immigration 

officers  are  for  the  time  being  appointed  under  this  Act. 

Supplemental       7.— (1)  Any  person  guilty  of  an  offence  under  this  Act  shall,  if  the 

s'g^o^T*©  83  ^^®°^   ^*  committed  by  him   as   the   master  of  a  ship,  be  liable,  on 

—57  ib  58        summary  conviction,  to  a  fine  not  exceeding  one  hundred  pounds,  and,  if 

Yiot.  0.  60.      the  offence  is  committed  by  him  as  an  immigrant  or  alien,  be  deemed  a 

rogue  and  vagabond  within  the  meaning  of  the  Vagrancy  Act,  1824.  and 

be  liable  to  be  dealt  with  accordingly  as  if  the  offence  were  an  offence 

under  section  four  of  that  Act. 

(2)  Sections  six  hundred  and  eighty-four,  six  hundred  and  eighty-five, 
and  six  hundred  and  eighty-six  of  the  Merchant  Shipping  Act,  1894 
(which  relate  to  the  jurisdiction  of  courts  and  justices),  shall  apply  with 
respect  to  jurisdiction  under  this  Act  as  they  apply  with  respect  to  juris- 
diction under  that  Act,  and  section  six  hundred  and  ninety-three  of  the 
Merchant  Shipping  Act,  1894  (which  relates  to  the  levying  of  sums 
ordered  to  be  paid  by  distress  on  a  ship),  shall  apply  with  respect  to  any 
fines  or  other  sums  of  money  to  be  paid  under  this  Act  by  the  master  of 
a  ship  as  it  applies  with  respect  to  fines  and  other  sums  of  money  to  be 
paid  under  that  Act. 

(3)  Any  immigrant  who  is  conditionally  disembarked,  and  any 
alien  in  whose  case  an  expulsion  order  is  made,  while  awaiting  the 
departure  of   his  ship,  and   whilst    being  conveyed   to   the   ship,  and 
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whilst  on  board  the  ship  until  the  shi] 
Kingdom,  and  any  alien  in  whose  case  a 
by  a  court,  with  a  view  to  the  making  of  an 
Act,  until  the  Secretary  of  State  has  decided 
to  be  kept  in  custody  in  such  manner  as  th 
and  whilst  in  that  custody  shall  be  deemed  t 

(4)  If  any  immigrant,  master  of  a  shi 
purposes  of  this  Act,  makes  any  false  statem 
an  immigration  ofiScer,  medical  inspector,  ii 
Secretary  of  State,  he  shall  be  liable  on  sum 
ment  for  a  term  not  exceeding  three  months 

(5)  If  any  question  arises  on  any  proceed 
reference  to  anything  done  or  proposed  to  be 
any  person  is  an  alien  or  not,  the  onus  of  pr 
an  alien  shall  lie  on  that  person. 

(G)  In  carrying  out  the  provisions'  of  this 
to  any  treaty,  convention,  arrangement,  or  ( 
country, 

8.— (1)  The  expression  "  immigrant  "  ; 
steerage  passenger  who  is  to  be  landed  in  th 
not  include — 

(a)  Any  passenger  who  shows  to  the  sat 

officer  or  board  concerned  with  the 
in  the  United  Eangdpm  only  for 
within  a  reasonable  time  to  some  d< 
Kingdom ;  or 

(b)  Any   passengers  holding   prepaid   thi 

destination,  if  the  master  or  owne 
are  brought  to  the  United  Kingdc 
be  taken  away  from  the  United  K 
satisfaction  of  the  Secretary  of  State 
of  transit  or  under  other  circumstan 
of  State,  they  will  not  remain  in  th 
been  rejected  in  another  country,  i 
and  that  they  will  be  properly  mail 
their  transit. 

(2)  The  expression  **  immigrant  ship  "  in 
brings  to  the  United  Kingdom  more  than  tw 
who  are  to  be  landed  in  the  United  King< 
different  ports,  or  such  number  of  those  past 
being  fixed  by  order  of  the  Secretary  of 
regards  any  special  ships  or  ports. 

(3)  The  expression  ''passenger'*  in  this  A 
on  the  ship  other  than  the  master  and  perse 
or  service,  of  the  ship,  and  the  expression 
Act  includes  all  passengers  except  such  pers 
Secretary  of  State  to  be  cabin  passengers  I 
or  as  regards  any  special  ships  or  ports. 

(4)  If  any  question  arises  under  this  Act 
tion  board  whether  any  ship  is  an  immigra: 
this  Act,  or  whether  any  person  is  an  immi^ 
passenger,  within  the  meaning  of  this  Act, 
offence  of  a  political  character,  or  whether  s 
that  question  shall  be  referred  to  the  Secret! 
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5  Edw.  7,    rales  made  under  this  Act,  and  the  board  shall  act  in  accordance  with  his 
CAP.  13.      decision. 

.,.      '.  (5)  The  Secretary  of  State  may  withdraw  or  vary  any  order  made  by 

1905.        ^^^  under  this  section. 

!  9. — (1)  In  the  application  of  this  Act  to  Scotland  and  Ireland  the 

Applioation  of  words  ''  be  liable  on  summary  conviction  to  imprisoment  for  a  term  not 
^®*  *^  ?^*"  exceeding  three  months  with  hard  labour  "  shall  be  substituted  for  the 
Irahmd— 27  A  ^^^^  "  ^  deemed  a  rogue  and  vagabond  within  the  meaning  of  the 
28  Viot.  0.  58.  Vagrancy  Act,  1824,  and  be  liable  to  be  dealt  with  accordingly  as  if  the 
offence  were  an  offence  under  section  four  of  that  Act." 

(2)  Section  thirty-three  of  the  Summary  Procedure  (Scotland)  Act, 

1864,  shall  be  substituted  as  respects  Scotland  for  section  twenty-nine  of 

the  Summary  Jurisdiction  Act,  1879  ;  and  the  Lord  Chancellor  of  Ireland 

may,  as  respects  Ireland,  make  rules  for  the  purposes  of  this  Act  for  which 

rules  may  be  made  under  section  twenty-nine  of  the  Summary  Jurisdiction 

Act,  1879  ;  and  all  rules  so  made  shall  be  laid,  as  soon  as  may  be,  before 

both  Houses  of  Parliament. 

Short  title  10.--(1)  This  Act  may  be  cited  as  "The  Aliens  Act,  1905,"  and  shall 

and  com-         come  into  operation  on  the  first  day  of  January  nineteen  hundred  and  six. 

and  repfal—        (^)  ^^®  Registration  of  Aliens  Act,  1836,  is  hereby  repealed. 

6^7  Wfll.  4, 

0.  11.  


TRADE  MARKS  ACT,  1905. 

5  Edw.  7,  CAP  15. 

An  Act  to  consolidate  and  ame7id  the  Law  relating  to  Trade  Marks. — 

[11th  August,  1905.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same 
as  follows : 
Short  titto.  1  This  Act  may  be  cited  as  "  The  Trade  Marks  Act,  1905." 

Commenoe-  2.  This  Act   shall,   save  as   otherwise  expressly  provided,  come  into 

ment  of  Aot.    operation  on  the  first  day  of  April  one  thousand  nine  hundred  and  six. 

Part  I. — Definitions. 

Definitioni.  3.  In  and  for  the  purposes  of  this  Act  (unless  the  context  otherwise 

requires) : — 

A  **  mark  "  shall  include  a  device,  brand,  heading,  label,  ticket,  name, 

signature,  word,  letter,  numeral,  or  any  combination  thereof : 
A  *'  trade  mark  "  shall  mean  a  mark  used  or  proposed  to  be  used  upon 

or  in  connection  with  goods  for  the  purpose  of  indicating  that  they 

are  the  goods  of  the  proprietor  of  such  trade  mark  by  virtue  of 

manufacture,   selection,  certification,  dealing  with,  or  offering  for 

sale  : 
A  "  registrable  trade  mark  "  shall  mean  a  trade  mark  which  is  capable 

of  registration  under  the  provisions  of  this  Act : 
"  The  register  "  shall  mean  the  register  of  trade  marks  kept  under  the 

provisions  of  this  Act : 
A  ''  registered  trade  mark  "  shall  mean  a  trade  mark  which  is  actually 

upon  the  register : 
*'  Prescribed  "  shall  mean,  in  relation  to  proceedings  before  the  Ck>urt, 
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prescribed  by  rules  of  court,  and  in  ot 
Act  or  the  Bulea  thereunder : 
"  The  Court "    aholl  mean  (anbject   to  t  i 
Ireland,  and  the  Isle  of  Man)  Hie  Maj 
in  England. 

RegiMer  of  Trade  M 

4.  There  shnll  be  kept  at  the  Patent  Offici 
a  book  called  the  BegiatcT  of  Triide  Marks, 
registered  trade  marks  with  the  nnnies  aad  j 
notifications  of  assignments  and  trnnsmissi : 
limitations,  and  such  other  matters  relating  I 
from  time  to  time  be  prescribed.  The  regit 
control  and  management  of  the  Comptroller- ' 
and  Trade  Marks,  who  is  in  this  Act  referred 
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lit).  If  any  person  makes  or  causes  to  b 
register  kept  under  this  Act,  or  a  n~riting  ful 
of  an  entry  in  any  such  register,  or  produc' 
produced  or  tendered  in  evidence  any  such  w 
writing  to  be  false,  he  shall  be  guilty  of  ami 

C7. — (1)  Any  person  who  represents  a  tra 
is  not  BO  shall  be  liable  for  every  offence  on  h 
not  exceeding  five  pounds. 

(i)  A  person  shall  be  deemed,  for  the  pu] 
repi-esent  that  a  trade  mark  is  registered,  if  h: 
trade  mark  the  word  "  regialered,"  or  any  wt' 
that  registration  has  been  obtained  for  the  tr 
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STATUTES    AND      PARTS    OF     STATUTES 
AFFECTING  THE  CRIMINAL  LAW, 

PASSED  IN  THE   SESSION  OF  PARLIAMENT   OF   1906. 


SEAMEN'S  AND  SOLDIERS'  FALSE  CHARACTERS  ACT,  1906. 

6  Edw.  7,    CAP.  5. 

An  Act  to  amend  the  Law  relating  to  the  falsification  of  Seapien*s  and 
Soldiers*  Cei'tijicates  of  Service  or  Discharge,  and  to  false  statements 
made,  used,  or  given  in  connection  mth  Entry  or  Erdistment  into  His 
Majesty  s  Naval,  Military,  or  Marine  Forces. — [22wd  June,  1 906.] 

Be  it  enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the 

advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 

in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 

as  follows : 

Forgery  of  1. — (1)  If  any  person  forges  the  certificate  of  service  or  discharge  of 

senrioe  or  dia-  ^^y  seaman  or  soldier,  or  any  certificate  purporting  to  be  a  certificate  of 

oate  a^d        '  service  or  discharge  of  a  seaman  or  soldier,  or  utters  any  such  certificate 

personation,     knowing  it  to  be  forged,  or  obtains  or  seeks  to  obtain  any  employment  or 

other  advantage  by  means  of  any  forged  or  counterfeit  certificate  of  service 

or   discharge,    or   personates   the   holder  of  a  certificate  of  service  or 

discharge,  he  shaU  on  conviction  under  the  Summary  Jurisdiction  Acts 

be  liable  in  the  case  of  a  first  offence  to  imprisonment,  with  or  without 

hard  labour,   for  a  term  not  exceeding    one    month,  or  to  a  fine  not 

exceeding  twenty  pounds,  and  in  the  case  of  a  second  or  subsequent  offence 

to  imprisonment,  with  or  without  hard  labour,  for  a  term  not  exceeding 

three  months. 

(2)  For  the  purposes  of  this  section  the  expression  '-  seaman  "  means  a 
man  who  has  served  in  His  Majesty's  naval  forces,  and  the  expression 
''  soldier  '*  means  a  man  who  has  served  in  His  Majesty's  military  or 
marine  forces. 
Penalty  on  2.  If  any  man  when  entering  or  enlisting  or  offering  himself  for  entry 

ffiving  false     ^^  enlistment  in  His  Majesty's  naval,  military,  or  marine  forces  makes  use 
statements  for  of  any  forged  or  counterfeit  statement  as  to  his  character  or  previoas 
enlistment.      employment,  or  any  statement  as  to  his  character  or  previous  employ- 
ment   which    to   his    knowledge    is    false  in  any  material  particular, 
he  shall  be  liable,  on  conviction  under  the  Summary  Jurisdiction  Acts,  to 
a  fine  not  exceeding  twenty  pounds ;  and  if  any  person  make  a  written 
statement  as  to  the  character  or  previous  employment  of  any  man  which 
he  knows  to  be  false  in  any  material  particular,  and  which  he  allows  or 
intends  to  be  used  for  the  purpose  of  the  entry  or  enlistment  of  that  man 
into  His  Majesty's  naval,  military,  or  marine  forces,  he  shall  be  liable,  on 
Extension  of    conviction  under  the  Summary  Jurisdiction  Acts,  to  the  like  fine. 
^^  *  ^^  yi^t*       ^'  ^°  section  sixteen  of  the  Naval  Enlistment  Act,  1853  (which  imposes 
naval  ^      '      ^  penalty  on  persons  who  make  or  give  a  false  statement  upon  entering  or 
reserves. 
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offering  themselveB  to  enter  the  naval  » 
expression  "  naval  aerrica  "  ehall  include  : 
reserve  foroei. 

4.  This   Act  may   be  cited   as    "The  8 

Characters  Act.  IDO*;." 


EXTRADITION   ACT 

r.  Edw.  7,  OAP. 

Aa   Act  to   incluile   Briberii    wnongH 

[Alk  Awjiist.  1901 

Whereas  a  Oonventiott  has  been  coacladed 

President  of  the  United  States  I'or  including  i 

of  which  extradition  may  t)e  granted  certain 

And  whereas  it  is  provided  by  the  said  Ci 
into  force  within  ten  days  after  puhlicntion  i 
the  high  contracting  piirties  : 

And  whereas  bribery  is  not  at  present  iiii 
the  First  Schedule  to  tiie  Extradition  Act.  ' 
cannot  be  published  in  conformity  with  the 
until  bribery  is  ao  included  : 

Be  it  therefore  enacted  by  the  King's  m< 
with  the  advice  and  consent  of  the  Lords 
Commons,  in  this  present  Parliament  assem 
the  same  as  follows  : 

1.  The  Extradition  Act,  1870.  shall  be  < 
included  in  the  list  of  crimes  in  the  First  8c 

■i.  This  Act  may  be  cited  as  "  The  Extrj 
Extradition  Acta,  DiTli  to  1 895.  and  this  A 
"  The  Extradition  Acts,  1870  to  1906." 


FEBTILI8EES    AND    FEEDING   £ 

G  Edw.  7,  cap. 

An  Act  lo  iimend  l/ie  law  with  respect  to  the 

ami  Feeding  b'ti,Jf.—[ilh  /. 

Bo  it  enacted  by  the  King's  most  Eicell 

advice  and  consent  of  the  Lords  Spiritual 

in  this  present  Parliament  ;iBsembled,  and  1 

1. — (1)  Every  person  who  sella  for  use 
article  which  has  been  subjected  to  any  ai 
Kingdom,  or  which  has  been  imported  fr 
purchaser  an  invoice  stating  the  name  of 
respective  percentages  (if  any)  of  nitrogen, 
phosphates,  and  potash  contained  in  the  art: 
effect  as  a  warranty  by  the  seller  that  i. 
differ  from  those  stated  in  the 
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6  Edw.  7,        (2)  Every  person  who  sells  for  use  as  food  for  cattle  or  ponltry  any 

CAP.  27.      article  which  has  been  artificially  prepared  shall  give  to  the  purchaser  an 

p^'7^        invoice  stating  the  name  of  the  article,  and  whether  it  has  been  prepared 

and  Feeding   ^^^^  ^^^  substance  or  seed  or  from  more  than  one  substance  or  seed, 

Stuffs  Act,     And  in  the  case  of  any  article  artificially  prepared  otherwise   than   by 

1906.         being  mixed  broken  ground  or   chopped,  what  are  the  respective  per- 

centages  (if  any)  of  oil  and  albuminoids  contained  in  the  article,  and 

the  invoice  shall  have  effect  as  a  warranty  by  the  seller  as  to  the 
facts  so  stated,  except  that  as  respects  percentages  the  invoice  shall 
have  effect  as  a  warranty  only  that  the  actual  percentages  do  not 
differ  from  those  stated  in  the  invoice  beyond  the  prescribed  limits 
of  error. 

(3)  Where  any  article  sold  for  use  as  food  for  cattle  or  poultry  is  sold 
under  a  name  or  description  implying  that  it  is  prepared  from  any 
particular  substance  or  from  any  two  or  more  particular  substances,  or  is 
the  product  of  any  particular  seed  or  of  any  two  or  more  particular  seeds, 
and  without  indication  that  it  is  mixed  or  compounded  with  any 
other  substance  or  seed,  there  shall  be  implied  a  warranty  by  the  seller 
that  it  is  pure,  that  is  to  say,  is  prepared  from  that  substance  or  those 
substances  only,  or  is  a  product  of  that  seed  or  those  seeds  only. 

(4)  On  the  sale  of  any  article  for  use  as  food  for  cattle  or  poultry,  there 
shall  be  implied  a  warranty  by  the  seller  that  the  article  is  suitable  to  be 
used  as  such. 

(5)  Any  statement  by  the  seller  of  the  percentages  of  the  chemical  and 
other  ingredients  contained  in  any  article  sold  for  use  as  a  fertiliser  of  the 
soil,  or  of  the  nutritive  and  other  ingredient-s  contained  in  any  article  sold 
for  use  as  food  for  cattle  or  poultry,  made  after  the  commencement  of 
this  Act  in  an  invoice  of  such  article,  or  in  any  circular  or  advertisement 
descriptive  of  such  article,  shall  have  effect  as  a  warranty  by  the  seller. 

(6)  Where  an  article  sold  for  use  as  a  fertiliser  of  the  soil  or  as  food 
for  cattle  or  poultry  consists  of  two  or  more  ingredients  which  have  been 
mixed  at  the  request  of  the  purchaser,  it  shall  be  a  sufficient  compliance 
with  the  provisions  of  this  section  with  respect  to  percentages  if  the 
invoice  contains  a  statement  of  percentages  with  respect  to  the  several 
ingredients  before  mixture,  and  a  statement  that  they  have  been  mixed 
at  the  request  of  the  purchaser. 

Power  to  2. — (1)  The  Board  of  Agriculture  and  Fisheries  shall  appoint  a  chief 

appoint  agricultural  analyst  (hereinafter  referred  to  as  the  chief  analyst),  who 

analyst  and     gg^^jj  have  such  remuneration  out  of  moneys  provided  by  Parliament  as 

the  Treasury  may  assign.     The  chief  analyst  shall  not  while  holding  his 

office  engage  in  private  practice. 

(2)  Every  County  Council  shall,  and  the  council  of  any  county  borough 
may,  appoint  an  official  agricultural  analyst  (hereinafter  referred  to  as  an 
agricultural  analyst)  and  one  or  more  official  samplers  for  their  county  or 
borough. 

(3)  The  council  of  any  county  or  county  borough  may  also  appoint  a 
deputy  agricultural  analyst,  who  shall,  in  case  of  illness,  incapacity,  or 
absence  of  the  agricultural  analyst,  have  all  the  powers  and  duties  of  the 
agricultural  analyst,  and  where  the  deputy  acts  this  Act  shall  apply  as  if 
he  were  the  agricultural  analyst. 

(4)  The  appointment  of  an  agricultural  analyst,  deputy  agricultaral 
analyst,  or  official  sampler  shall  be  subject  to  the  approval  of  the  Board 
of  Agriculture  and  Fisheries. 

(5)  A  person  whilst  holding  the  office  of  agricultural  analyst  shall  not 
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engage  or  be  interested  in  any  trade^  manufacture,  or  business  connected    6  Edw.  7, 
with  the  sale  or  importation  of  articles  used  for  fertilising  the  soil  or  as      cap.  27. 
food  for  cattle  or  poultry.  _,  "TT 

3.— {1)  Every  purchaser  of  any  article  used  for  fertilising  the  soil  or  as  arid  Feeding 
food  for  cattle  or  poultry  wbo  has  taken  a  sample  thereof  within  ten  days    stufs  Aetj 
after  delivery  of  the  article  to  him  or  receipt  of  the  invoice  by  him,         1906. 
whichever  is  later,  shall,  on  payment  of  the  required  fee,  be  entitled  to        "~"~ 
have  the  sample  analysed  by  the  agricultural  analyst.  SikT^fertiliier 

(2)  An  official  sampler  shall  at  the  request  of  the  purchaser  and  on  ^^  feeding 
payment  by  him  of  the  required  fee,  and  may  without  any  such  request,  itaffsna^Md. 
take  a  sample  for  analysis  by  the  agricultural  analyst  of  any  such  article 

as  aforesaid  which  has  been  sold  or  is  exposed  or  kept  for  sale,  but,  in  the 
case  of  an  article  which  has  been  sold,  the  sample  shall  be  taken  before 
the  expiration  of  ten  days  after  the  delivery  of  the  article  to  the  pur- 
chaser, or  the  receipt  of  the  invoice  by  the  purchaser,  whichever  is  later. 

(3)  Where  a  sample  has  been  taken  with  a  view  to  the  institution  of 
any  civil  or  criminal  proceeding,  the  person  taking  the  sample  shall 
divide  the  sample  into  three  parts,  and  shall  cause  each  part  to  be  marked, 
sealed,  and  fastened  up,  and  shall  deliver  or  send  by  post  two  parts  to  the 
agricultural  analyst  and  one  part  to  the  seller. 

(4)  An  agricultural  analyst  to  whom  a  sample  is  submitted  for  analysis 
under  this  section — 

(a)  if  the  sample  has  not  been  divided  into  parts  and  the  parts  marked, 
sealed,  and  fastened  up  as  hereinbefore  mentioned,  shall  send  a 
copy  of  the  certificate  of  his  analysis  to  the  person  who  sub- 
mitted the  sample  for  analysis ;  and 

(6)  if  the  sample  has  been  so  divided  into  parts,  shall  analyse  one  of 
the  parts  of  the  sample  delivered  or  sent  to  him  and  retain  the 
other,  and  shall  send  a  certificate  of  his  analysis  in  the  prescribed 
form  and  containing  the  prescribed  particulars  to  the  person  who 
submitted  the  sample  for  analysis,  and  where  that  person  is  not 
the  purchaser  of  the  article  also  to  the  purchaser,  and  in  every 
case  to  the  seller  and  to  such  other  persons  (if  any)  as  may  be 
prescribed,  and  shall  report  to  the  Board  of  Agriculture  and 
Fisheries  in  the  prescribed  manner  the  result  of  any  such  analysis : 
Provided  that  if  the  agricultural  analyst  does  not  know  the  name 
and  address  of  the  seller  he  shall  send  the  certificate  intended  for 
the  seller  to  the  purchaser,  to  be  by  him  forwarded  to  the  seller. 

(5)  At  the  hearing  of  any  civil  or  criminal  proceeding  with  respect  to 
any  article  a  sample  whereof  has  been  analysed  in  pursuance  of  this 
section,  the  production  of  a  certificate  of  the  agricultural  analyst,  or,  if 
a  sample  has  been  submitted  to  the  chief  analyst,  then  of  the  chief  analyst, 
shall  be  sufficient  evidence  of  the  facts  therein  stated  unless  the  defendant 
or  person  charged  requires  that  the  analyst  or  the  person  who  made  the 
analysis  be  called  as  a  witness :  Provided  that  this  subsection  shall  not 
apply— 

(a)  where  the  sample  has  been  taken  otherwise  than  in  the  prescribed 

manner ;  or 
{b)  where  the  sample  has  not  been  divided  into  parts  and  the  parts 

marked,  sealed,  and  fastened  up  as  hereinbefore  mentioned. 

(6)  If  in  any  such  legal  proceeding  (other  than  a  proceeding  which 
cannot  be  instituted  until  an  analysis  has  been  made  and  a  certificate  given 
by  the  chief  analyst)  either  party  to  the  proceeding  objects  to  the  certifi- 
cate of  the  agricultural  analyst,  the  party  objecting  shall,  on  payment  of 
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6  Edw.  7,  such  fee  as  may  be  fixed  by  the  Treasury,  be  entitled  to  have  sabmitted 

CAP.  27.  to  the  chief  analyst  the  part  of  the  sample  retained  by  the  agrieultural 

P /TTTT  analyst,  and  to  have  that  part  analysed  by  the  chief  analyst  and  to 

and  Feeidng  ^^^^^®  ^^^^  ^^^  ^  certificate  of  the  result  of  his  analysis. 

Stuffs  Aeiy  (7)  Where  a  sample  is,  under  this  section,  sent  for  analysis  to  the  chief 

1906.  analyst  or  to  an  agricultural  analyst,  there  shall  be  sent  with  the  sample 

the  invoice  (if  any)  relating  to  the  article  from  which  the  sample  waa 

taken,  or  a  copy  of  the  invoice  or  of  any  prescribed  part  thereof. 

Boiu^  of  ^' — (  ^  ^  '^^®  Board  of  Agriculture  and  Fisheries  may  make  regulations — 

A^oaltnn  (^)  ^^^^  respect  to  any  matter  which  under  this  Act  is  to  be  prescribed ; 

and  Ficberies  (b)  as  to  the  qualifications  to  be  possessed  by  agricultural  analysts, 

to  make  deputy  agricultural  analysts,  and  official  samplers  ; 

regalatioiis.  ^^j  ^s  to  the  manner  in  which  analyses  are  to  be  made ; 

(d)  as  to  the  manner  in  which  samples  are  to  be  taken  and  dealt  with  ; 

and 

(e)  generally  for  the  purpose  of  carrying  this  Act  into  execution  : 
Provided  that  nothing  in  this  section  or  in  any  regulations  made  there- 
under shall  afiPect  the  right  of  the  purchaser  of  an  artide  used  for 
fertilising  the  soil,  or  as  food  for  cattle  or  poultry,  to  have  analysed  by 
the  agricultural  analyst  a  sample  of  an  article  taken  by  him  or  at  h£s 
request  otherwise  than  in  accordance  with  the  regulations. 

(2)  All  regulations  made  under  this  section  shall  be  laid  before  both 
Houses  of  Parliament  as  soon  as  may  be  after  they  are  made. 
Provisions  as       5.^1)  The  council  of  a  county  or  county  borough  may  concur  with 
to  oonntj  and  q^^  ^^  more  other  such  councils  in  making  any  appointment  which  they 
boronffh  ^^®  authorised  to  make  under  this  Act,  and  as  to  the  apportionment  in  the 

oonnoils.  case  of  such  a  joint  appointment  of  the  expenses  amongst  the  sereral 

councils. 

(2)  The  council  of  any  county  or  county  borough  may  contribute 
towards  any  expenses  incurred  by  any  agricultural  body  or  association  in 
causing  samples  to  be  taken  for  analysis  by  the  agricultural  analyst. 

(3)  The  council  of  any  county  or  county  borough  may  fix  the  fees 
payable  in  respect  of  the  making  of  any  analysis  and  the  taking  of  any 
sample  at  the  request  of  a  purchaser. 

(4)  The  expenses  of  the  council  incurred  in  the  execution  of  this  Act 
shall  be  defrayed,  in  the  case  of  a  county  council  as  part  of  their  general 
expenses,  and  in  the  case  of  a  county  borough  council  out  of  the  borough 
fund  or  borough  rate. 

Penalties  for  6. — (1)  If  any  person  who  sells  any  article  for  use  as  a  fertiliser  of  the 
breach  of  dnty  soil  or  as  food  for  cattle  or  poultry  commits  any  of  the  following  offences, 
by  Beller.         namely : — 

(a)  Fails  without  reasonable  excuse  to  give,  on  or  before  or  as  soon  as 

possible  after  the  delivery  of  the  article,  the  invoice  required  by 
this  Act ;  or 

(b)  Causes  or  permits  any  invoice  or  description  of  the  article  sold  by 

him  to  be  false  in  any  material  particular  to  the  prejudice  of  the 
purchaser ;  or 

(c)  Sells  for  use  as  food  for  cattle  or  poultry  any  article  which  contains 

any  ingredient  deleterious  to  cattle  or  poultry,  or  to  which  has 

been  added  any  ingredient  worthless  for  feeding  purposes  and 

not  disclosed  at  the  time  of  the  sale  ; 

he  shall,  without  prejudice  to  any  civil  liability,  be  liable,  on  summary 

conviction,  for  a  first  offence  to  a  fine  not  exceeding  twenty  pounds,  and 

for  any  subsequent  offence  to  a  fine  not  exceeding  fifty  pounds : 
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Provided  that  a  person  shall  Dot  be  convicted  of   an  offence  under    6  Edw.  7, 
paragraph  {b)  of  this  sabsection  if  he  proves  either  <^^-  27. 

(i)  that  he  did  not  know,  and  oonld  not  with  reasonable  care  have     .,  "J^^^ 
ascertained,  that  the  invoice  or  description  was  false  ;  or  ^^  Feeding 

(ii)  that  he  purchased  the  article   sold  with  a  written  warranty  or     gt^tffs  Act, 
invoice    from  a  person  in  the   United  Kingdom,  and   that  that        1906. 
warranty  or  invoice  contained  the  false  statement  in  question, 
and  that  he  had  no  reason  to  believe  at  the  time  when  he  sold 
the  article  that  the  statement  was  false,  and  that  he  sold  the 
article  in  the  state  in  which  it  was  when  he  purchased  it. 

(2)  In  any  proceeding  for  an  offence  under  this  section  it  shall  be  no 
defence  to  allege  that  the  purchaser,  having  bought  only  for  analysis,  was 
not  prejudiced  by  the  sale. 

(3)  A  prosecution  for  an  offence  under  this  section  shall  not  be  instituted 
except  with  the  consent  of  the  Board  of  Agriculture  and  Fisheries,  and  the 
Board  shall  not  give  such  consent  until  the  part  of  the  sample  retained  by 
the  agricultural  analyst  has  been  analysed,  and  a  certificate  of  analysis 
given,  by  the  chief  analyst. 

(4)  In  any  prosecution  under  this  section  the  summons  shall  state 
particulars  of  the  offences  alleged,  and  also  the  name  of  the  prosecutor, 
and  shall  not  be  made  returnable  in  less  time  than  fourteen  days  from  the 
day  on  which  it  is  served,  and  there  must  be  served  therewith  a  copy  of 
any  analyst's  certificate  obtained  on  behalf  of  the  prosecutor. 

7.  If  any  person  fraudulently —  PenaltieB  for 

(a)  tampers  with  any  article  so  as  to  procure  that  any  sample  of  it  tampering. 

taken  under  this  Act  does  not  correctly  represent  the  article ;  or 

(b)  tampers  with  any  sample  taken  under  this  Act ; 

he  shall  be  liable  on  summary  conviction  to  a  fine  not  exceeding  twenty 
pounds,  or  to  imprisonment  for  a  term  not  exceeding  six  months. 

8.  If —  Penally  for 

(a)  the  owner,  or  the  person  entrusted  for  the  time  being  with  the  o^tenotiiig 

charge  or  custody  of  any  article  sold  or  intended  to  be  sold  for  use  J^^^Jg, 
as  a  fertiliser  of  the  soil  or  as  food  for  cattle  or  poultry  refuses  to 
allow  an  official  sampler  to  take  a  sample  of  the  article  for  the 
purpose  of  analysis  ;  or 

(b)  the  purchaser  of   any   such   article    refuses  to  give  to  an  official 

sampler  the  invoice  of  the  article  or  a  copy  thereof  or  of  any 
prescribed  part  thereof ; 
he  shall  be  liable  on  summary  conviction  to  a  fine  not  exceeding  ten 
pounds. 

9. — (I)  Subject  to  the  provisions  of  this  Act  as  to  the  consent  of  the  Institaiion  of 
Board  of  Agriculture  and  Fisheries,  a  prosecution  for  an  offence  under  this  prosooutions 
Act  may  be  instituted  either  by  the  person  aggrieved,  or  by  the  council  of  •**"  •PP^als* 
a  county  or  borough,  or  by  any  body  or  association  authorised  in  that 
behalf  by  the  Board  of  Agriculture  and  Fisheries. 

(2)  A  prosecution  for  an  offence  of  causing  or  permitting  an  invoice  or 
description  to  be  false  in  any  material  particular  shall  not  be  instituted 
under  this  Act — 

(a)  after  the  expiration  of  three  months  from  the  date  when  the  invoice 

was  received  by  the  purchaser  ;  nor 

(b)  unless  a  sample  for  analysis  has  been  taken,  and  an  analysis  by  the 

agricultural  analyst  has  been  made,  and  a  certificate  of  analysis 
has  been  given,  in  accordance  with  regulations  made  under  this 
Act; 
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But  the  proceedings  may  be  taken  as  well  before  the  coort  having 
jarisdiction  in  the  place  where  the  purchaser  of  the  article  to  which  the 
invoice  or  description  relates  resides  or  carries  on  business,  as  before  the 
court  having  jurisdiction  in  the  place  where  the  invoice  or  description  was 
given. 

(3)  Any  person  aggrieved  by  a  summary  conviction  under  this  Act  may 
appeal  to  a  court  of  quarter  sessions. 

10. — (1)  For  the  purposes  of  this  Act  the  expression  "  cattle  '*  shall  mean 
bulls,  cows,  oxen,  heifers,  calves,  sheep,  goats,  swine,  and  horses ;  and  the 
expressions  ''soluble"  and  "insoluble"  shall  respectively  mean  soluble 
and  insoluble  in  water,  or,  if  so  specified  in  the  invoice,  in  a  solution  of 
citric  acid  or  other  solvent  of  the  prescribed  strength,  and  the  percentage 
of  soluble  phosphates  and  percentage  of  insoluble  phosphates  mean 
respectively  the  percentage  of  tribasic  phosphate  of  lime  which  has  been, 
and  that  which  has  not  been,  rendered  soluble. 

(2)  This  Act  shall  apply  to  wholesale  as  well  as  retail  sales. 

11.  In  the  application  of  this  Act  to  Scotland — 

(1)  The  expression  ''  council  of  any  county  borough  *'  shall  mean  the 

town  council  of  a  burgh,  and  the  duties  and  powers  of  councils 
of  counties  and  county  boroughs  shall  be  performed  and  be 
exercisable  in  a  county  by  the  county  council,  and  in  a  burgh  by 
the  town  council,  and  the  expenses  incurred  by  a  council  in  the 
execution  of  this  Act  shall  be  defrayed  out  of  a  rate  to  be  levied, 
fixed,  and  paid  in  like  manner  as  the  local  rate  under  the  Diseases 
of  Animals  Act,  1894  ; 

(2)  The  expression  "  burgh ''  means  a  burgh  which  returns  or   con- 

tributes to  return  a  member  to  Parliament,  not  being  a  burgh  to 
which  section  fourteen  of  the  Local  Government  (Scotland)  Act, 
1 889,  applies : 

(3)  Penalties  for  ofiPences  under  this  Act  may  be  recovered  summarily 

before  the  sheriff  in  manner  provided  by  the  Summary  Jurisdiction 
Acts,  and  any  person  aggrieved  by  a  summary  conviction  may 
appeal  therefrom  in  accordance  with  the  provisions  of  those  Acts. 

12.  For  the  purposes  of  the  execution  of  this  Act  in  Ireland,  inclusive 
of  the  appointment  of  a  chief  agricultural  analyst,  the  Department  of 
Agriculture  and  Technical  Instruction  for  Ireland  shall  be  sul»tituted  for 
the  Board  of  Agriculture  and  Fisheries  and  in  section  seventeen  of  the 
Agriculture  and  Technical  Instruction  (Ireland)  Act,  1899,  a  reference  to 
sections  six,  seven,  and  eight  of  this  Act  shall  be  substituted  for  the 
reference  to  section  seven  of  the  Fertilisers  and  Feeding  Stuffs  Act,  1893 ; 
and  for  the  purpose  of  instituting  prosecutions  the  said  department  may 
take  samples  of  any  articles  to  which  this  Act  applies  which  have  been 
sold  or  are  kept  or  exposed  for  sale. 

13.  The  Fertilisers  and  Feeding  Stuffs  Act,  1893,  is  hereby  repealed  ; 
provided  that  nothing  in  this  repeal  shall  affect  any  regulation  or  appoint- 
ment made  under  that  Act,  but  every  such  regulation  and  appointment 
shall  have  effect  as  if  made  under  this  Act ;  and  in  Ireland  an  analyst 
holding  oflSce  under  the  said  Act  both  for  a  county  and  a  non-oounty 
borough  comprised  in  that  county  shall  become  the  agricultural  analyst 
for  that  county. 

14.  This  Act  may  be  cited  as  ''  The  Fertilisers  and  Feeding  Stuffs  Aot» 
1906,"  and  shall  come  into  operation  on  the  first  day  of  January  nineteen 
hundred  and  seven. 
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DOGS  AOT,   1906. 

6  Edw.  7,  CAP.  32. 

An  Act  to  consoUdcUe  and  amend  the  Enactments  relating  to  injury  to  live 
stock  by  Dogs,  and  otherwise  to  amend  Hie  Law  relating  to  Dogs,^ 
[Ath  August,  1906.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Oommons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 


4.  Any  person  who  takes  possession  of  a  stray  dog  shall  forthwith  Notioeto 
either  return  the  dog  to  its  owner  or  give  notice  in  writing  to  the  chief  P"»^i°«  of  find- 
officer  of  police  of  the  district  where  the  dog  was  found  containing  a  ^J^ 
description  of  the  dog  and  stating  the  place  where  the  dog  was  found  and 
the  place  where  the  dog  is  being  detained,  and  any  person  failing  to 
comply  with  the  provisions  of  this  section  shall  be  liable,  on  conviction 
under  the   Summary  Jurisdiction  Acts,  to   a  fine   not  exceeding  forty 
shillings. 


6.  Any  person  who  shall  knowingly  and  without  reasonable  excuse  Barring  of 
permit  the  carcase  of  any  head  of  cattle  belonging  to  him  to  remain  oaroases. 
nn  buried  in  a  field  or  other  place  to  which  dogs  can  gain  access  shall  be 

liable  on  conviction  under  the  Summary  Jurisdiction  Acts  to  a  fine  not 
exceeding  forty  shillings. 

7.  In  this  Act  the  expression  **  cattle  *'  includes  horses,  mules,  asses,  Definition  of 
sheep,  goats,  and  swine.  cattle. 

8.  This  Act  shall  apply  to  Scotland  with  the  following  modifications : —  Application  of 
(a)  The  Police  (Scotland)  Act,   1890,   shall   be   substituted  for  the  Act  to  Soot- 

Police  Act,  1890 :  vfctr^^e?- 

{b)  The  expression  ''  police  officer  "  shall  mean  a  constable  within  the  53  ^  54  yi^t. 
meaning  of  the  Police  (Scotland)  Act,  1890 :  e.  45» 


9.  This  Act  shall  apply  to  Ireland  with  the  following  modifications : —  Application  of 

(a)  The   Department   of   Agriculture   and   Technical  Instruction   for  A.ot  to  Ireland 

Ireland  shall  be  substituted  for  the  Board  of  Airriculture  and  ZT,^     1^ 
Fishenes : 

(b)  The  expressions  ''chief  officer  of  police"  and  ''police  area"  shall 

mean,  in  the  police  district  of  Dublin  metropolis,  either  of  the 
commissioners  of  police  for  the  said  district,  and  the  said 
district,  and  elsewhere  the  district  inspector  of  the  Boyal  Irish 
constabulary,  and  the  district  over  which  he  is  appointed : 


10.  The  enactments  mentioned  in  the  schedule  to  this  Act  are  hereby  Bepeal. 
repealed  to  the  extent  specified  in  the  third  column  of  that  schedule. 
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6  Edw.  7,         11.  This  Act  may  be  cited  as  "The  Dogs  Act,  1906,"  and  shall  come 

CAP.  82.  ijj^Q  operation  on  the  first  day  of  Janaaiy  nineteen  hundred  and  seven. 
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SCHEDULE. 
Enactmsnts  Bbpbaled.    (Seotion  10.) 


Seision  ftnd 
Chapter. 

Short  Title. 

Extent  of  Bepeal. 

25  A  26  Yiot. 

The  Dogs  (Ireland)  Aot,  1862. 

The  whole  Aot. 

U.     VVm 

26  &  27  Yiot. 
0.  100. 

The  Dogs  (Sootland)  Act,  1863. 

The  whole  Aot. 

28  &  29  Yiot. 

0.  60. 
30  &  31  Yiot 

0.  134.      • 
84  &  35  Yiot. 

0.  56. 

The  Doge  Act,  1865. 

The  whole  Aot. 

The  Metropolitan  Sfcreets  Aqt, 

1^67. 
The  Doga  Aot,  1871. 

Seotion  eighteen  to  "  by  reason  of 
snoh  detention." 

Seotion  one,  and  seotion  fire  from 
"  The  expression  *  polioe  dis- 
triot'"    to    the    end    of    tbe 

55  &  56  Yiot. 
0.  55 

The    Borgh    Police  (Sootland) 
Aot,  1892. 

seotion. 
Seotion  three  hnndred  and  ninety. 

Panisbment 
of  oorrnpt 
transaotione 
with  agent  B. 


PREVENTION  OF  CORRUPTION  AOT,  1906. 

6  Edw.  7,  cap.  34. 
An  Act  for  the  better  Prevention  of  Corruption. — [4rfA  August,  1906.] 

Be  it  enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1. — (1)  If  any  agent  corruptly  accepts  or  obtains,  or  agrees  to  accept  or 
attempts  to  obtain,  from  any  person  for  himself  or  for  any  other 
person,  any  gift  or  consideration  as  an  inducement  or  reward  for 
doing  or  forbearing  to  do,  or  for  having  after  the  passing  of  this 
Act  done  or  forborne  to  do,  any  act  in  relation  to  his  principars 
affairs  or  business,  or  for  showing  or  forbearing  to  show  fayour  or 
disfavour  to  any  person  in  relation  to  his  principal's  affairs  or  busi- 
ness ;  or 

If  any  person  corruptly  gives  or  agrees  to  give  or  offers  any  gift 
or  consideration  to  any  agent  as  an  inducement  or  reward  for  doing 
or  forbearing  to  do,  or  for  having  after  the  passing  of  this  Act, 
done  or  forborne  to  do,  any  act  in  relation  to  his  principars  affairs 
or  business,  or  for  showing  or  forbearing  to  show  favour  or  dis- 
favour to  any  person  in  relation  to  his  principal's  affairs  or  busi- 
ness; or 

If  any  person  knowingly  gives  to  any  agent,  or  if  any  agent 
knowingly  uses*  with  intent  to  deceive  his  principal,  any  receipt, 
account,  or  other  document  in  respect  of  which  the  principal  is 
interested,  and  which  contains  any  statement  which  is  false   or 
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erroneous  or  defectiye  in  any  material  particular,  and  which  to  his    6  Edw.  7, 
knowledge  is  intended  to  mislead  the  principal ;  cap-  34. 

he  shall  be  guilty  of  a  misdemeanour,  and  shall  be  liable  on  conviction  p     ~r 
on  indictment  to  imprisonment,  with  or  without  hard  labour,  for  a  term    Cwruption 
not  exceeding  two  years,  or  to  a  fine  not  exceeding  five  hundred  pounds,     Act,  1906. 

or  to  both  such  imprisonment  and  such  fine,  or  on  summary  conviction  to         

.  imprisonment  with  or  without  hard  labour,  for  a  term  not  exceeding  four 
months,  or  to  a  fine  not  exceeding  fifty  pounds,  or  to  both  such  imprison- 
ment and  such  fine. 

(2)  For  the  purposes  of  this  Act  the  expression  "  consideration  "  includes 
valuable  consideration  of  any  kind  ;  the  expression  "  agent  "  includes  any 
p6i*son  employed  by  or  acting  for  another ;  and  the  expression  "principal  " 
includes  an  employer. 

(3)  A  person  serving  under  the  Grown  or  under  any  corporation  or  any 
municipal,  borough,  county  or  district  council,  or  any  board  of  guardians 
is  an  agent  within  the  meaning  of  this  Act. 

2. — (1)  A  prosecution  for  an  offence  under  this  Act  shall  not  be  insti-  Proseoation 
tuted  without  the  consent  in  England  of  the  Attorney-General  or  Solicitor-  ^  J^o  v-^T 
General,  and  in  Ireland  of  the  Attorney-General  or  Solicitor-General  for  ^  |y 
Ireland. 

(2)  The  Vexatious  Indictments  Act,  1859,  as  amended  by  any  subse- 
quent enactment,  shall  apply  to  offences  under  this  Act  as  if  they  were 
included  among  the  offences  mentioned  in  section  one  of  that  Act. 

(3)  Every  information  for  any  offence  under  this  Act  shall  be  upon 
oath. 

(4)  The  expenses  of  any  prosecuting  on  indictment  under  this  Act  shall 
be  defrayed  as  in  cases  of  indictment  for  felony. 

(5)  A  court  of  quarter  sessions  shall  not  have  jurisdiction  to  inquire  of, 
hear,  and  determine  prosecutions  on  indictments  for  offences  under  this 
Act. 

(G)  Any  person  aggrieved  by  a  summary  conviction  under  this  Act  may 
appeal  to  a  court  of  quarter  sessions. 

3.  This  Act  shall   extend  to  Scotland  subject  to  the  following  modifica-  Applioation  t 
tions : —  Sootlaiid. 

(1)  Section  two  shall  not  extend  to  Scotland. 

(2)  In  Scotland  all  offences  which  are  punishable  under  this  Act  on 

summary    conviction    shall   be  prosecuted   before  the  Sheriff  in 
manner  provided  by  the  Summary  Jurisdiction  (Scotland)  Acts. 
4.— (1)  This  Act  may  be  cited  as  the  <' Prevention  of  Corruption  Act,  Short  title 
1906."  andoom- 

(2)  This  Act  shall  come  into  operation  on  the  first  day  of  January,  ««»<»»«»*• 
nineteen  hundred  and  seven. 
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MUSICAL  OOPYBIGHT  ACT,  1906. 

6  Edw.  7,  GAP.  36. 

An  Act  to  amend  the  law  relating  to  Musical  CopyrigfU, — 

[4cth  August,  1906.] 

Be  it  enacted  by  the  King's  most  exoellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritaal  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  aathority  of  the  same, 
as  follows : 
Penally  for  \ — ^  j  Every  person  who  prints,  reproduces,  or  sells,  or  exposes,  oflfers, 

DOMMsion  of    ^^  ^*®  ^^  ^®  possession  for  sale,  any  pirated  copies  of  any  musical  work, 
pirated  miuio  ^^  ^^  ^^  ^^^  possession  any  plates  for  the  purpose  of  printing  or  repro- 
—88  &  89        ducing  pirated  copies  of  any  musical  work,  shall  (unless  he  proves  that 
Viot.  c.  62.      he  acted  innocently)  be  guilty  of  an  offence  punishable  on  summary  con- 
viction, and  shall  be  liable  to  a  fine  not  exceeding  five  pounds,  and  on  a 
second  or  subsequent  conviction  to  imprisonment  with  or  without  hard 
labour  for  a  term  not  exceeding  two  months  or  to  a  fine  not  exceeding  ten 
pounds  :  Provided  that  a  person  convicted  of  an  offence  under  this  Act 
who  has  not  previously  been  convicted  of  such  an  offence,  and  who  proves 
that  the  copies  of  the  musical  work  in  respect  of  which  the  offence  was 
committed  had  printed  on  the  title  page  thereof  a  name  and  address 
purporting  to  be  that  of  the  printer  or  publisher,  shall  not  be  liable  to 
any  penalty  under  this  Act  unless  it  is  proved  that  the  copies  were  to  his 
knowledge  pirated  copies. 

(2)  Any  constable  may  take  into  custody  without  warrant  any  person 
who  in  any  street  or  public  place  sells  or  exposes,  offers,  or  has  in  his 
possession  for  sale  any  pirated  copies  of  any  such  musical  work  as  may  be 
specified  in  any  general  written  authority  addressed  to  the  chief  officer  of 
police,  and  signed  by  the  apparent  owner  of  the  copyright  in  such  work 
or  his  agent  thereto  authorised  in  writing,  requesting  the  arrest,  at  the 
risk  of  such  owner,  of  all  persons  found  committing  offences  under  this 
section  in  respect  to  such  work,  or  who  offers  for  sale  any  pirated  copies 
of  any  such  specified  musical  work  by  personal  canvass  or  by  personally 
delivering  advertisements  or  circulars. 

(8)  A  copy  of  every  written  authority  addressed  to  a  chief  officer  of 
police  under  this  section  shall  be  open  to  inspection  at  all  reasonable 
hours  by  any  person  without  payment  of  any  fee,  and  any  person  may  take 
copies  of  or  make  extracts  from  any  such  authority. 

(4)  Any  person  aggrieved  by  a  summary  conviction  under  this  section 
may  in  England  or  Ireland  appeal  to  a  court  of  quarter  sessions,  and  in 
Scotland  under  and  in  terms  of  the  Summary  Prosecutions  Appeals  (Scot- 
land) Act,  1875. 
Bight  of  entry      2. — (1)  If  a  court  of  summary  jurisdiction  is  satisfied  by  information  on 
by  poltoe  for    Q^th  that  there  is  reasonable  ground  for  suspecting  that  an  offence  against 
^^      "^         ^"^  "^^^  ^  being  committed  on  any  premises,  the  court  may  grant  a  search 
warrant  authorising  the  constable  named  therein  to  enter  the  premises 
between  the  hours  of  six  of  the  clock  in  the  morning  and  nine  of  the  dock 
in  the  evening,  and,  if  necessary,  to  use  force  for  making  such  entry, 
whether  by  breaking  open  doors  or  otherwise,  and  to  seize  any  copies  of 
any  musical  work  or  any  plates  in  respect  of  which  he  has  reasonable 
grounds  for  suspecting  that  an  offence  against  this  Act  is  being  com- 
mitted. 
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(2)  All  copies  of  any  masical  work  and  plates  seized  under  this  section    6  Edw.  7, 
shall  be  brought  before  a  court  of  summary  jurisdiction,  and  if  proved  to      c^^*  ^^' 
be  pirated  copies  or  plates  intended  to  be  used  for  the  printing  or  repro-      jf^^^^j 
duction  of  pirated  copies  shall  be  forfeited  and  destroyed  or  otherwise  Copyright  Act, 
dealt  with  as  the  court  think  fit.  1906. 

3.  In  this  Act —  — -— 
The  expression  "pirated  copies  "  means  any  copies  of  any  musical  work  ?^g^°J"~" 

written,  printed,  or  otherwise  reproduced  without  the  consent   law-  ^  45_7  ^'g 
fully  given  by  the  owner  of  the  copyright  in  such  musical  work  ;  viot.  c  12— 

The  expression  "  musical  work  *'  means  a  musical  work  in  which  there  is  49  &  50  Viot. 
a  subsisting  copyright,  and  which  has  been  registered  in  accordance  ^-  ^^r~^^  * 
with  the  provisions  of  the  Copyright  Act,  1842,   or  of  the  Inter-  _53  5f  54 
national   Copyright  Act,  1884,  which  registration  may  be  effected  yj^^  ^  g^^ 
notwithstanding  anything  in  the  International  Copyright  Act,  I886  ; 
The  expression  ''  plates  "  includes  any  stereotype  or  other  plates,  stones, 
matrices,  transfers,  or  negatives  used  or  intended  to  be  used  for  printing 
or  reproducing  copies  of  any  musical  work.     Provided  that  the  expression 
•*  pirated  copies  ''  and  **  plates  "  shall  not,  for  the  purposes  of  this  Act.  be 
deemed  to  include  perforated  music  rolls  used  for  playing  mechanical 
instruments  or  records  used  for  the  reproduction  of  sound  waves,  or  the 
matrices  or  other  appliances  by  which  such  rolls  or  records  respectively  are 
made.     The  expression  "chief  officer  of  police " — 

(a)  with  respect  to  the  City  of  London,  means  the  Commissioner 
of  City  Police  ; 

(5)  elsewhere  in  England  has  the  same  meaning  as  in  the  Police 
Act,  1890 ; 

(c)  in  Scotland  has  the  same  meaning  as  in  the  Police  (Scotland) 
Act,  1890 ; 

(d)  in  the  police  district  of  Dublin  metropolis  means  either  of 
the  Commissioners  of  Police  for  the  said  district ; 

(e)  elsewhere  in  Ireland  means  the  District  Inspector  of  the 
Boyal  Irish  Constabulary ; 

The  expression  "  court  of  summary  jurisdiction  "  in  Scotland  means  the 
sheriff  or  any  magistrate  of  any  royal,  parliamentary,  or  police 
burgh  officiating  under  the  provisions  of  any  local  or  general  police 
Act. 

4.  This  Act  may  be  cited  as  "  The  Musical  Copyright  Act,  1906."  Short  title. 
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Abduction. — Oirl  under  eixleen—"  Takin< 
oat  of  po»Bt«»ion  of  parents — Girl  volu 
tanly  having  home — No  inducements  ht 
out  by  prisoner— '2A  &  -25  Vict.  c.  100.  s.  J 
— lu  order  to  saujiort  &  charge  of  takli 
an  luiiuarried  girl  nudertlie  age  of  siite' 
ontof  the  possensioii  and  against  tho  will 
liBr  parenls  or  ^nrdimiB,  it  must  \in  sliov 
tliat  tlie  priaoner  took  eouie  active  atup,  1 
ueranaaion  or  othorwiae,  to  cause  tho  girl 
leaTD  her  home ;  if  the  aiiggestion  Ut  i 
awuj  with  the  prisouer  came  from  the  gi 
only,  and  be  took  the  merely  passive  pa 
of  yielding  to  such  Bugrgestion,  lie 
entitled  to  an  acquittal.  {'Rex  r.  Jarvi 
Feb.  14. 1903.  Gloucester  Wiut-er  Asstie 
Jelf,  J.)    249. 

Adultebatiun.    See  sub  "  Sale  of  Foe 

and  Drugs." 
Arraignment.    See  tab  "'Practice. " 
AucTioNEEK.    See  tub  "  Inland  Hevenue.' 

Baitkbdptcy  Act.  18S3  {M  &  47  Tict.  t 
52),  8.31. —  Uadiechargrd  Bankrupt  obtitin 
ing  credU—Peiiilty—Debtort  Act,  ISi! 
(32  Ji  33  Viet.  c.  62).  ss.  11,  ]H.— Th 
pnnisbmoiit  to  which  by  sect.  31  of  th 
Banknii.tcyAct,  1883(46  A17  Vict,  e.52) 
au  iiudisc barged  bankrnpt  who  obtain 
credit  without  disclosing  the  fact  that  he  ii 
an  nndischargcd  hankmpt  is  liable  ie  im 
priHODiueiit  with  hard  labour  for  one  yeai 
under  BOot.  13  of  the  Debtons  Act,  1861 
(32  S,  33  Vict.  c.  C"2).  not  impriHonmout  fo 
two  years  under  Hcct.  13  of  thnt  statnte.  I 
a  statute  providfa  two  degrot's  of  punish 
ment  and  it  is  doubtful  which  is  theprope 
paniabmeut  for  an  otConce,  the  Courti  wi 
apply  the  lighter.  {Rex  v.  Turner.  So- 
27,1903.    C.C.  B.)    590. 

Banhruptcy — Fraiulahnl     debtoi"- 

Absconding  with  property — Debtor'e  pr 
pcrly — Deed  of  assignment — RevoccA 
dcfdt-^Iieblors  Act,  18«9  (32  &  33  Viet. 
42),  g.  12.— Property  of  an  assignor  dt 
not  become  the  property  of  the  trnsl 


Ixxii 


INDEX. 


sect.  7  of  the  Bettinj^  Act,  1853,  it  is  neces- 
sary that  the  advertisement  on  a  reasonable 
construction  of  its  words  shall  make  it 
appeal*  not  merely  that  a  place  is  used  for 
betting,  bat  that  it  is  used  for  betting  of 
one  or  other  of  the  two  kinds  prohibited 
by  sect.  1  of  the  Act — that  is,  betting  with 
persons  physically  resorting  to  the  place  or 
betting  by  receiving  there  money  or 
some  valuable  thing  as  the  consideration 
for  a  promise  by  the  receiver  to  pay  or 
transfer  money  or  a  valuable  thing  on  the 
event  of  a  horse  race,  &c.  {AshUy  and 
Sm/ith  Ld.y  apps.  v.  Hawke,  resp.  June  30, 
1903.    K.B.  Div.)    558. 


Bar   of  'public-house  —  Bookmaker 


using  bar  for  purpose  of  betting — "  Using 
a  place "  for  prohibited  purposes  — 
Belting  Act,  1853  (16  &  17  Vict.  c.  119), 
8.  3.-»A  ready-money  professional  book- 
maker was  in  the  habit  of  frequenting  the 
bar  of  a  public-house  for  the  purpose  of 
there  carrying  on,  and  he  did  in  the  bar 
carry  on  at  stated  hours  a  ready-money 
betting  business  with  persons  resorting 
thereto,  the  carrying  on  of  which  was 
known  to  such  persons,  and  was  known 
to  and  was  carried  on  under  some  arrange- 
ment or  understanding  with  the  landlord  of 
the  public-house.  On  a  certain  day  he  and 
his  clerk,  who  was  employed  by  him  in  his 
betting  business,  went  to  the  bar  of  the 
public-house  and  stayed  there  for  about  an 
hour  and  a  half,  and  each  of  them  made 
ready-money  bets  with  ])er8ons  there  and 
received  payment  of  winnings  on  bets 
previously  made.  Held,  that  the  book- 
maker "  used  "  the  bar  of  the  public-house 
for  the  purpose  of  betting  with  persons 
resorting  thereto,  and  was  properly  con- 
victed under  sect.  3  of  the  Betting  Act, 
1853.  Beltan  v.  Busby  (81  L.  T.  Rep.  196 ; 
(1899)  2  Q.  B.  880)  approved  and  followed. 
(Tromans  v.  Hodgkinson,  Nov.  3,  1902. 
K.  B.  Div.)     360. 


Penalties — Claim    to     moiety — Dis- 


cretion of  magistrate — 2  &  3  Vict.  c.  71, 
s.  34—16  &  17  Vict.  c.  119,  s.  9.— H.  laid 
two  informations  against  M.  under  the 
Betting  Act,  1853,  and  M.  was  convicted 
on  both  informations.  The  magistrate 
fined  M.  lOOZ.  on  the  first  and  Is.  on  the 
second  conviction,  and  ordered  him  to  pay 
20  guineas  costs.  Thereupon  H.  claimed 
that  he  was  entitled  as  of  right  under 
sect.  9  of  the  Betting  Act,  1853,  to  a 
moiety  of  the  penalties,  or,  if  the  magis- 
trate had  a  discretion  under  sect.  3^  of  the 
Metropolitan  Police  Courts  Act,  1839,  to 


refuse  such  moiety,  he  could  only  exercise 
such  discretion  on  proof  that  H.  was  guilty 
of  corrupt  practices.  The  magistrate 
found  that  H.  had  not  been  guilty  of  cor- 
rupt practices,  but  held  that  he  had  a 
discretion  under  sect.  34  of  the  Metro- 
politan Police  Courts  Act,  1839,  and  that 
such  discretion  was  not  limited  to  cases 
where  there  were  corrupt  practices,  and  he 
adjudged  that  H.  should  not  receive  a 
moiety  of  the  penalties.  H.  appealed. 
Held,  that  the  decision  of  the  magistrate 
must  be  affirmed.  (Hawke  v.  Mackenzie. 
April  25,  1902.    K.  B.  Div.)    324. 

Using  house  for   purpose  of  betting 

and  gaming — Character  of  user — Fublic- 
house — Knowledge  of  publican — Special 
permission  necessary — Betting  Act,  1853 
(16  «M7  Vict.  c.  119),  ss.  1,  3.— The  user 
of  a  place  for  the  purpose  of  betting,  mad»» 
criminal  by  the  Betting  Act,  1853,  ss.  1 
and  3,  is  user  by  virtue  of  occupation, 
either  d^  facto  or  as  a  licensee.  A.  D.,  a 
bookmaker,  was  in  the  habit  of  frequenting 
the  P.  beerhouse  for  the  purpose  of  betting 
with  persons  who  «une  there.  There  was 
no  evidence  that  the  landlord  had  given 
A.  D.  permission  to  bet  in  the  house,  or 
that  A.  D.  had  any  right  to  use  the  house 
except  as  a  member  of  the  public.  Held, 
that  in  the  absence  of  evidence  that  the 
landlord  permitted  A.  D.  to  bet,  A.  D. 
could  not  DC  convicted  of  using  the  house 
for  the  purpose  of  betting.  S.,  a  book- 
maker, frequented  the  T.  K.  public-house 
and  there  made  bets  with  the  customers. 
It  was  proved  that  the  landlord  was  ofteu 
present  when  the  bets  were  being  made, 
but  the  jury  found  that  he  did  not  know 
what  was  going  on.  Held,  that  S.  could 
not  be  convicted  of  using  the  public-house 
for  the  purpose  of  betting.  J.  D..  the 
licensed  occupier  of  the  P.  beerhouse,  knew 
that  A.  D.,  a  bookmaker,  was  in  the  habit 
of  attending  at  his  house  for  the  purpose 
of  betting  with  the  customers.  J .  D.  had 
not  given  A.  D.  any  explicit  pcmiisslou  to 
bet  in  the  house.  Held,  that  J.  D.  vas 
properly  convicted  of  using  the  beerhonse 
for  the  purpose  of  betting.  Powell  v. 
Kempton  Park  Racecourse  Company  (80 
L.  T.  Rep.  538;  (1899)  A.  C.  143)  con- 
sidered. {Rex  V.  Albert  Beaville^  Rex  v. 
John  Deaville.  Rex  v.  Simpson.  Feb.  7. 
1903.    C.  C.  R.)     389. 

Betting.    See  also  sub  "  Gaming." 

Bigamy. — Second  maniage    in  Ametica — 
Jurisdictiovr— Offences  Against  the  Person 


Act,  1861  (34  *  25  Vict.  c.  100).  s.  57.—  | 
Sect.  57  of  the  OffenceR  Against,  tho  Person 
Act,  1861  {24  &  25  Vict.  c.  100)  makes 
bigamy  felony, "  whether  tho  seeoiid  mar- 
rioe^  shall  bare  taken  placo  in  Euj^land  or 
Ireland,  or  elsewhere.  '  Held,  that  the 
ConrtH  in  this  country  have  jnriadiction 
to  try  a  rhar^  of  bigamy  againHl  a  British 
subject  where  the  Eocond  marriage  took 
place  outside  the  King'H  dominions.  {Hex 
\.  Earl  Baegell.  Jalv  18,  1901.  H.  of  L.) 
SI. 

See  eub"  Epelesi- 


with  a  half-qnarfem  loaf,  and  the 
assistant  placed  the  loaf  with  two  rolls 
the  scale  pan,  a  21b.  weight  being  in  t 
other  scale,  but  the  beam  of  the  scales  i 
not  more  owing  to  the  fact  that  the  bread 
so  itold  was  less  than  21b. :  Held,  that  this 
was  not  a  sale  by  weight  within  the  mean- 
ing- of  sect.  4  of  tlio  London  Bread  Act, 
1822.        [Cox,    app„     v.    Bhi«es,      reap. 
Feb.  35, 1902.     K.  B.  Div.)     188. 

Saholherwige  than  by  xceiijM — Loaf 

weighed  irith  olhera — Bread  Act,  1' 
(t)  *  7  Will.  4,  c.  37),  s.  4.— A  purchi 
having  asked  fora  loaf  of  bread  was  served 
with  a  loaf  for  which  he  paid  3d.  It  pur- 
ported to  bo  a  21b.  loaf,  Imt  on  being 
weighed  was  Joz.  short  of  21b.  Tlie  seller 
proved  that  all  the  loaves  of  bread  were 
weighed  three -qnarters  of  an  hour  aff^r 
thev  were  baked,  thrwt  loaves  at  a  time, 
and  that  all  the  bat-cbes  of  three  loaves 
weighed  61b.  Held,  that  this 
othcrwiae  than  by  weight  within  sect.  4  of 
the  Bread  Art,  1836.  The  weighing  of  tho 
bread  must  be  sufficient  to  ascertain  tho 
quantity  or  weight  of  bread  in  the  parti- 
cular loaf  that  is  handed  to  the  T)nrchBa<'r. 
{Welch,  app.  v.  Cutler,  resp.  Feb,  2,  1905. 
K.  B.  Div.)    809. 

By-law. —  Local  government  —  Borough  — 
Emdene4  of  publication^^Authcntieated 
copy — Municipal  Corporations  Act.  1882 
(45  i  46  Vict  c.  50).  m.  23,  24.— By 
sect.  24  of  the  Municipal  Corporations 
Act,  1832,  the  production  of  a  written 
copy  made  by  the  conucil,  if  authenticated 
with  tho  corporate  seal,  shall,  until  the 
contrary  be  proved,  Iw  enfBcient  ovidenee , 
of  the  due  making  and  oiiatence  of  the  I 
by-law.    Held,  that  such  certificated  copf ' 
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referred  to,  the  case  was  not  stated  under 
both  that  Act  and  the  Summary  Jurisdic- 
tion Act,  1857 ;  and,  further,  that,  under 
the  Act  of  1867,  a  person  who  was  a  party 
to  the  proceedin&fs  could  apply  for  a  case  to 
be  stated.  (Stokes,  app.  v.  mitchesmi,  resp. 
April  23, 1902.    K.  B.  Div.)    254. 

OoNSPiBACY. — Joint  indictment  —  Plea  of 
guilty  by  one  defendant — Acquittal  of  co- 
defendant—  Withdrawal  of  plea  of  guilty 
— Practice — Staling  case  notwithstanding 
plea  of  guilty— 11  &  12  Vict.  c.  78.— One 
person  cannot  be  convicted  of  conspiracy 
by  himself.  If  on  a  joint  indictment  for 
conspiracy  one  defendant  pleads  "  guilty,'* 
but  his  co-defendants  plead  "  not  guilty  *' 
and  are  acquitted,  the  defendant  who 
pleaded  guilty  must  be  allowed  to  withdraw 
his  plea  and  must  also  be  acquitted.  The 
Court  has  jurisdiction  to  consider  a  case 
stated  where  a  defendant  has  pleaded 
guilty.  Meg.  v.  Broim  (61  L.  T.  Rep. 
594 ;  24  Q.  B.  Div.  357 ;  16  Cox  C.  C.  715) 
followed.  (Bex  v.  Plummer.  May  10  and 
June  4, 1902.     C.  0.  R.)    269. 


See    also    sub  "  Perverting    Course 


of  Law  and  Justice.'* 
Convict.     See  sub  "  Forfeiture  Act.*' 


Copyright. — Music — Sale  of  pirated  music 
— Seizure     by  constable — Order  for  for- 
feiture   or    destruction  —  Necessity      of 
summons  befoi^e  making  order — Power  of 
justices  to  act  ex  parte — Summary  Juris- 
diction Act,  1879  (42  &  43  Vici.  c.  49)  ss. 
34,  51   (•{) — Musical  [Summary   Proceed- 
ings) Copyright  Act,  1902  (2  Edw.  7,  c.  15), 
ss,    1,   2. — fioforo    a  Court  of  summary 
jurisdiction  can  make  an  order  under  sect. 
2  of  the   Music   (Summary   Proceedings) 
Copyright  Act,  1902,  for   the   forfeiture, 
debtruction,   or    otherwise    dealing    with, 
pirated  copies  of  music  which  have  been 
seized  by  a  constable  under  that  section  and 
brought  before  the  Court,  it  is  necessary 
that  a  summons   in   accordance  with  the 
Summary  Jurisdiction    Acts     should     l)e 
taken  out  and  served  upon  the  person  from 
whom  the  pirated  copies  have  been  seized, 
calling  ujjon   such   })erson  to  show  cause 
why  they  should  not  be  destroyed  or  other- 
wise dealt  with.     The  Act  gives  no  power, 
either  in  express   terms   or  by  necessary 
implication,  to  make  such  an  order  exparte, 
and  it  is  not  enough  that  the  constable  at 
the  time  of  the  seizure  may  have  told  the 
person   from   whom   the  music   has   been 
seized  of  the  tioiC  and  place  where  further 
proceedings  under  the  Act  would  be  taken. 


{Ex  parte  Francis  and  others,    July  12, 
1903.    K.B.  Dir.)    381. 

Costs.    See  sub  "  Practice." 

Cbimpino.  See  also  svb  "  Summary  Juris- 
diction," "Merchant  Shipping  Act. 

Cbubltt  to  Animals. — Shooting  at  doa 
trespassing — No  intention  to  kiU — Tll^ 
treating  and  abusing — Cruelty  to  animals 
Act,  1849  (12  &  13  Vict  c.  92),  «.  2.— 
Shooting  at  a  dog  that  is  trespassing  without 
intending  to  kiU  it,  but  with  the  intention 
of  injuring  it,  if  necessary  to  frighten  it 
away,  is  not  of  necessity  cruelly  ill-treating 
it.  Each  case  is  a  question  of  degree  and 
is  for  the  justices.  {Armstrong  v.  MitchelL 
May  27,  1903.    K.  B.  Div.)    497. 


Cruelty  to  animal — Horse — Working 

in  an    unfit  state — Guilty    knowledge  — 

Cruelty  to  Animals  Act,  1849  (12  &  13 

Vict  c.  92),  s.  2. — The  appellant,  who  was 

charged  with   causing  two  horses  to  be 

worked    in    an    unfit    state,    carried    on 

business  in  London,  and  the  two  horses 

in  question  were  under  the  charge  of  one 

L.  at  a  farm  at  C,  where  the    appellant 

resided.    He  was  practically  alwavs  away, 

and  did  not  see  the  horses  more  than  once 

a  fortnight,  they  being  under  the  entii^e 

management    of    L.     There    was    some 

evidence  that  the  appellant  knew  that  the 

horses  had  been  out  of  condition  at  some 

time,  but  no  evidence  was  given  as  to  the 

date  when  that  was,  or  how  long  it  was 

before    the    alleged    improper    working. 

There  was  no  evidence  that  the  appellant 

had  interfered  with  L.,  had  given  any  order 

for  the  horses  to  be  worked,  or  knew  of 

their   condition    on  the   day  in   question. 

On  the  2nd  day  of  May,  1901,  the  horses 

were  being  worked  in  an  unfit  state.     The 

justices  convicted   the  appellant.      Hold 

(allowing  the  appeal),  that  there  was  a 

failure  on  the  part  of  the  prosecution  to 

give  any  evidence  of  guilty  laiowledge  with 

regard  to  the  olfence  in  question.     {Green- 

wood,  app.  V.  Backhouse,  resp.     March  13, 

1902.    K.  B.  Div.)    196. 


Distress  for  Rates.  See  sub  "  Justice  of 
the  Peace.'* 

Dog.    See  sub  "  Cruelty  to  Animals." 

Ecclesiastical  Law. — Brawling  in  church 
— *' Disturbing'*  clergyman  during  service — 
Ordination  by  bishop  to  priesfs  orders — 
Beading  protest  against  candidate — 
Charge  of  mtualistic  practices — '*  Impedi- 
ment^'to  ordination — "Notable  crtm«"— 


] 

(23  i  24  Viet,  c  32!. «.  2.— Tho  itssistinif 
or  taking  part  in  tlie  Rervi^e  in  n  eliarou 
whicli  brenchM  of  prescribed  ritnal  lia 
taken  plfti'o  does  not  constitute  an  "impoc 
ment'  or  "notable  crlmo"iu  a  Candida 
for  prieat's  urdora  within  tho  meouing 
the  exhortfttioD  in  the  form  in  the  Fraj< 
Book  for  tho  ordoriug  of  prieata,  whore 
the  bisliop  exhorts  t}ie  people  that,  il  Bi 
of  them  know  an;  "  impediment  or  notab 
crime  "  in  aoj  of  the  candidates,  he  is  ' 
come  fortli  and  siinw  what  the  crime  ( 
impediment  is.  (KenKif.  app.  v.  Dcnii  an 
Chapter  of  81.  PuufB,  r.'sps.  April  4  no 
12.  I90r..     K.  B.  Div.)    829. 

Emploter     and     Wobkmam.      See     nu 

"Truck  Act." 

EriCKROR.     Bee  eub  '•  Practice." 

ExciBB.     See  aub  "Inland  Revenne.'' 

EiTRADmoN. — Habeas  corpna  —  Fugitiv 
criminal — CfymmittaJ  order  by  magiefraf 
— New  evidence  obtained  after  committa 
— Jvriadirlion  of  court  Kpoii  rule  fo. 
habeas  corpos  to  review  decision  of  magit 
trate—ExlradiHm  Act,  1870  {33  4  3^ 
Viet.  c.  52),  MB.  9, 10, 11.— Upon  the  arpi 
incnt  of  a  mlo  for  a  habeai  corpus  obtaineo 
b;  a  fngitive  criminal  againat  whom  th( 
ningistnitu  has  u^hiu  the  evidence  before 
him  made  an  order  of  committal  under  the 
Exiradition  Act,  1870,  the  Court  has  no 
jnrisdiction  to  review  (ho  decision  of  tho 
magistrate  upon  the  ground  that  eiuee  the 
order  of  eonunittal  was  made  further 
eridence  )iad  been  obtained  which  might 
hare  affoclod  his  decision.  The  only 
qnoHtiim  which  the  Court  can  entertain  ie 
tho  qneetion  of  juriidiction — that  is,  that 
the  crime  a!legc<l  is  ouisido  the  Extradition 
Act  altogethor,  or  that  there  was  abao- 
latolj  no  evidence  npon  which  the  magis- 
trate eoold  properlv  commit ;  but  if  the 
magistrate  have  junH diction  and  if  there  be 
e  before  him  upon  whicli  he  could 
imit,  the  Conrt  cannot  review 
i  and  if  further  evidonee  bo 
obtained  after  the  order  of  committal,  it  is 
entirely  a  mottor  for  inquiry  by  the  Secre- 
tary of  State  before  mailing  au  order  for 
the  Hurrendor  of  tho  accused,  (Kex  t. 
Oooemor  of  HoUotnay  Prison;  ex  porta 
Siletti.  July  2-5,  1S02.  K.  B.  Div.) 
353. 

Factory. — Electrical  engiac — Public  build- 
ing—Workhovge  mid  infrmai-y—Factory 
and  Workshop  Ad.  IWl  (1  Edu,.  7,  e.  22), 
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aerating  and  bottling*  beer  in  order  to 
adapt  it  for  sale  as  bottled  beer.  Gas 
en^nes  were  used  for  the  purpose  of  aera- 
tion, but  the  bottling  was  done  bj  hand, 
the  bottling  machine  not  being  worked  by 
mechanical  power,  and  the  bottle  filling  by 
moa'is  of  the  pressure  of  ga«  with  which  it 
had  been  aerated.  Held,  that  these  premises 
were  a  non*  textile  factory  within  sect.  93 
of  the  Factory  and  Workshop  Act,  1878. 
Law  V.  Oraliam  (84  L.  T.  Rep.  599 ;  (1901) 
2  K.  B.  327)  considered.  (Hoare,  app.  v. 
Truman,  Hanbury,  Buxton,  and  Co.,  resps. 
Feb.  24, 1902.    K.  B.  Div.)    174. 


Overtime  —  Ernploi/ment    during- 


Part  of  factory  used  in   ordinary    time 
for    manufacturing    ^process  —  Employ- 
ment   of  persons   therein  in    overtirne — 
"  Warehouse     tiot  used   for    any  manu^ 
facturing    process"  —  Burnishing     silver 
and  silver-plate  manufacturina  process — 
Factory  and  Workshop  Act,  1901  (1  Edw. 
7,  c.  22),  ««.  26,  49,  and  sched.  2  (4).— By 
sched.  2  (4)  of  the  Factory  and  Workshop 
Act,  1901,  overtime  is  allowed  in  any  part 
of  a  factory  (whether  textile  or  non-textile) 
or  a  workshop  which  is  "  a  warehouse  not 
used  for  any  manufacturing  process    or 
handicraft,  and  in  which  persons  are  solely 
employed  in  polishing,  cleaning,  wrapping, 
or  packing  up  goods.*'    Held,  that  *'  ware- 
house not  used  for  any  manufacturing  pro- 
cess "  means  a  warehouse  which  is  not  used 
for    any  manufacturing    process    at    any 
time,  and  not  merely  one  which  is  not  so 
used  in    overtime  ;   and,  consequently,    a 
part  of  the  factory  which  is  used  at  any 
time  during  ordinary  hours  for  a  manu- 
facturing process  is  not  a  "  warehouse  '* 
within  the  meaning  of  the  schedule,  and 
persons  cannot  be  employed  in  overtime 
therein,  although  no  manufacturing  process 
is   carried  on  there  during  such  overtime. 
"  Burnishing  "  being  a  manufacturing  pro- 
cess in  the  manufacture  of  silver  and  silver 
plate,   persons   cannot  be  engaged  ia  the 
"  overtime "  employment  allowed  by  the 
schedule,  in  any  room  or  part  of  the  factory 
where  burnishing  is  carried  on  at  any  time 
of  the  day.     (Smith,  app.  y.  Sibray  Hall 
and  Co.,  resps.      July   7,    1903.     K.   B. 
Div.)    542. 


Self-acting    machine  —    Allowing 


person  to  be  between  fixed  and  traversing 
portions — Ignorance  of  person  in  charge — 
— Boy  cleaning  machine — Liability  of 
employers— bS  &  59  Vict.  c.  37,  s.  9  (2,  3) 
— A  person  in  charge  of  a  self-acting 
machine    in    a    factory    ordered   a    boy 


employed  by  him  to  clean  a  part  of  the 
machine.  For  this  purpose  the  boy  had  to 
go  into  the  space  between  the  fixed  and  the 
traversing  portions  of  the  machine.  When 
the  order  was  given  the  machine  was 
properly  stopped,  but  while  the  boy  wa« 
still  in  the  space  the  person  in  cnaige, 
thinking  that  the  boy  was  clear  of  the 
space,  started  his  machine.  The  boy 
received  injuries  from  which  he  diea. 
Held,  that  the  boy  was  not  **  allowed," 
within  the  meaning  of  the  Factory  and  Work- 
shop Act,  1895  (s.  2,  3),  to  be  in  the  pro- 
hibited space  at  the  time  of  the  accident, 
because  the  person  in  charge  started  the 
machine  believing  the  boy  to  be  clear,  and 
that  the  employers  were,  therefore,  not 
liable  to  a  fine  under  s.  83  of  the  Factory 
and  Workshop  Act,  1878.  Semhle,  the 
employers  are  liable  for  the  consequences 
of  any  "  allowance  "  by  a  servant.  {Crab- 
tree,  app.  V.  The  Fern  Spinnina  Company 
Limited,  resps.  Nov.  20  ana  21,  1901. 
K.  B.  Div.)    82. 

False  Impbibonment. — Warrant  of  com- 
mitment— Oovemor  of  prison — Clerk  of  the 
peace — Action  a^gainst  governor  and  derk 
of  the  peace — Sentence  altered  on  appeal 
by  quarter  sessions — NecesHty  for  fresh 
warrant — Liability  of  governor  and  derk 
of  peace — Summary  Jurisdiction  Ady 
1848  (11  A  12  Vict.  c.  43),  s.  27.— The 
plaintiff  was  convicted  by  a  Court  of 
summary  jurisdiction  and  sentenced  to  a 
term  of  imprisonment  with  hard  labour. 
He  was  taken  to  prison  under  a  warrant  of 
commitment  maoe  out  by  the  magistrate, 
but  released  pending  an  appeal  to  quarter 
sessions.  The  conviction  was  affirmed,  but 
the  sentence  was  altered.  No  fresh  warrant 
of  commitment  was  made  out  by  the 
recorder  at  quarter  sessions,  but  the 
original  conviction  by  the  magistrate  was 
altered  by  the  recorder  in  accordance  with 
his  sentence.  The  plaintiff  was  then  taken 
to  prison,  and  the  only  documents  handed 
to  the  governor  of  the  prison  were  a  copy 
of  the  original  conviction  by  the  magistrate 
as  altered  by  the  recorder  and  the  original 
warrant  of  commitment  by  the  magistrate. 
He  was  detained  in  prison  for  some  days, 
when  the  conviction  was  quashed  upon 
other  grounds  and  he  was  released.  In  an 
action  for  false  imprisonment  against  the 
clerk  of  the  peace  of  the  borough  and  the 
governor  of  the  prison  for  unlawfully  im- 
prisoning the  plaintiff:  Held,  that  the 
action  could  not  be  maintained  against  the 
clerk  of  the  peace,  as  he  was  merely  a 
ministerial   officer     and    his    act    was    a 
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mmiateriHl  act ;  but  thai  tha  aetiou  wa« 
maiutaiuablfi  a^aitint  the  g<)vemur.  aa 
liu  vaH  uot  justified  in  rQi:eiviuf{  the 
plaintiff  into  castody  and  detaining  him 
n-ithuat  a  fresli  warraut  of  oommitmant 
b;  tliB  recorder,  And  tliat  the  dduumouta 
wliich  the  governor  roi-eived  were  not 
equinleut  tu  such  warrant  of  commit- 
ment, and  that  the  goTernor  wfis  liable 
iu  damacias  tu  the  iilaiutiS.  {Dewer  v. 
Cook  aiid aaolher.  Lord  Alvorstouo,  C.J. 
March  4  and  16,  19U3.}     414. 


DetetUioH  of  pritouerafler  iKQuiltal— 

Cimtody  ofpriaoner  duriiuj  Iriul — Oonentor 
of  pritoa  — Liability  for  act  of  warden  — 
'is  4  29  Vict.  e.  li>6.  m.  58,  ti3 ;  40  *  41 
Vict.  e.  21,  M.  5,  35.— The  legal  cUHtody  of 

Srisonere  when  at  the  place  of  trial  and 
oring  afltaal  trial  in  Court  ia  in  the 
governor  of  the  gaol  from  nhich  they  have 
i-uine,  or  from  which,  it  bailed,  they  would 
hive  come  if  ihej  had  not  beeu  bailed,  aa 
thi-  effect  of  the  Prison  Act,  1865.  and  the 
aiibaeqaent  logialntion  has  bean  to  trausfar 
stiL'h  custody  from  the  sheriff  to  the  gaoler; 
atul  consoqneutly,  if,  after  a  prisoner, 
whether  he  has  coma  from  tha  priaon  ori 
having  been  admitted  to  bail  has  snr-  ] 
riMidered  in  Court  to  take  his  trial,  haa  . 
been  triad,  acquitted,  luid  onlerod  to  be ; 
discharged,  the  warders  unlawfully  detain 
him,  the  goremor  of  the  prison  is  reaponsi- 1 
b!e  for  the  illegal  act  of  the  warders, 
ulthongh  he  iiiay  uot  have  beeu  present  in 
Ccrtirt  or  have  ordered  or  directed  i(.  The 
plaintiff  was  committed  to  quarter  sessions 
on  H  charge  of  felony;  he  was  admitted  to 
bail,  lie  surretidercil,  took  his  trial,  and  waa 
acqiiittod,  and  waa  ordered  by  tlii'  chair- 
man of  the  Court  to  he  discharged .-  where- 
Mpon  the  wardura  who  were  iu  irliargo  of 
the  prisoners  for  trial,  instead  of  allowing 
ihe  plainliff  lo  go.  took  him  te  the  cells 
below  the  Court  and  detained  him  for  a  con- 
siderable time,  Hnd  questioned  hitii  as  to 
his  ago,  mrontage,  sjid  other  particulars.  I 
nud  noted  dovrn  his  nnsivrra  in  a  book,  and  i 
ntti^rwardB  allowed  him  to  go.  The 
governor  of  the  priaon  from  which  tlie 
iilaiutiff  woidd  have  come  if  he  had  uot 
been  bailed  was  not  present  in  Court,  and 
(he  unlawful  dcteution  by  the  warders  was 
not  by  hia  orders  or  directions.  In  an 
action  for  falne  imprisonment  against  the 
governor:  Held,  that  the  legal  cnstody  of 
tlie  plaintiff  after  he  hail  surreiiderod  and 
during  his  trial  was  in  the  governor  of  the 
prison,  aud  that  the  govi'nior,  whose  duty 
It  was  to  see  that  the  plaintiff  was  pro- 
perly   discharged     after    acquittal,     was 
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for  an  offence  within  sect.  3  (1)  (6). 
{Korten  v.  West  Sussex  County  Council. 
March  25,  1903.    K.  B.Div.)    402. 

Fishery. — By-law — Salmon — WeeMy  close 
time — Intention — Evidence, — D.  had  a  net 
fixed  and  kept  up  and  closed  in  salmon 
waters  capable  of  taking*  salmon  during  the 
weekly  close  time  provided  by  the  by- 
laws, and  in  which  salmon  had  been  in  fact 
taken,  and  in  respect  of  which  he  had  taken 
out  a  salmon  licence.  Tbe  mesh  of  the  net 
was  smaller  than  that  allowed  by  the  by- 
laws. Held,  that,  provided  the  justices 
found  intention,  there  was  evidence  of 
fishing  for  salmon  otherwise  than  by  rod 
and  line  during  the  weekly  close  time,  and 
of  attempting  to  take  salmon  with  smaller 
meshes  than  that  allowed  by  the  by-laws. 
(DavieSf  app.  v.  Evans^  resp.  Feb.  24  and 
25,1902.    K.  B.Div.)    177. 

Fishery — By-law — "  Description    of 

nets^'^Salmon  Fishery  Act,  1873  (36  & 
37  Vict.  c.  71),  8.  39  (3).— Under  sect.  39 
of  the  Salmon  Fishery  Act,  1873,  "  a  board 
of  conservators  may  make  by-laws  .  .  . 
for  all  or  any  of  the  following  purposes 
.  .  .  (3)  to  determine  the  length,  size, 
and  description  of  nets  .  .  .'  A  by- 
law made  under  this  section  forbade  the 
use  of  certain  particular  kinds  of  nets  by  | 
name  in  parts  of  the  fishery  district,  and 
then  gave  a  definition  and  description  of 
these  nets.  Held,  that  the  by-law  was  not 
ultra  vires.  The  word  "description"  in 
sect.  39  (3)  is  not  confined  to  the  charac- 
teristics of  any  particular  kind  of  net. 
{Clayton  and  another,  &pps.  v.  Peirae, 
resp.    Dec.  17,  1903.     K.  B.  Div.)    596. 

Lease  of  land  including  stream — No 

reservation  of  fishe^'y  righ  ts  to  landlord — 
Passing  of  fishery  rights  under  lease  to 
tenant — Right  of  knidlord  to  prosecute  for 
taking  fish — Larceny  Act,  1861  (24  &  25 
Vict.  c.  96),  s.  24. — By  a  lease  of  land, 
whether  agricultural  or  other  land,  through 
which  a  river  flows,  the  right  of  fishing  in 
the  river,  unless  expressly  reserved  to  the 
lessor  in  the  lease,  passes  to  tbe  tenant, 
and  the  lessor  cannot  prosecute  persons  for 
unlawfully  taking  fish  in  the  river.  {Jones 
and  others,  apps.  v.  Dames,  resp.  Feb.  27, 
1902.    K.  B.Div.)    184. 

Fisheries  Acts. — District  umters  within 
limits — "  Reservoir  *'  —  Salmon  Fisheries 
Act,  ISe^— Freshwater  Fisheries  Act,  1878 
(28  &  29  Vict.  c.  21,  «,  35 ;  41  &  42  Vict.  c. 
39,  ss.  6,  7). — Sect.  6  of  the   Freshwater 


Fisheries  Act,  1878,  extends  the  provisions 
of  the  Salmon  Fisheries  Acts  with  regard 
to  the  formation  and  alteration  of  fisneiy 
districts  and  the  powers  of  conservators,  to 
"  all  waters  within  the  limits  of  the  Act 
frequented  by  trout  or  char,"  and  sect.  7, 
read  in  conjunction  with  sect.  35  of  the 
Salmon  Fisheries  Act,  1865,  imposes  a 
penalty  upon  any  person  fishing  in  any 
fishery  district  with  a  rod  and  line  for  trout 
or  char  without  the  licence  of  the  conser- 
vators. An  artificial  reservoir,  though 
situated  within  a  fishery  district  and  artifi- 
cially stocked  with  trout,  but  not  connected 
with  any  river,  is  not  "  a  water  within  the 
limits  of  the  Act  frequented  by  trout  or 
char."  A  licence  is  not  therefore  required 
for  a  person  fishing  in  the  reservoir. 
{Stead,  app.  v.  Nicholas,  resp.  April  3U, 
1901.    K.  B.Div.)    27. 

FOBFEITUBB  AcT.  —  Convtct  —  Property— 
Sale  of-^Powers  of  administrator  ap- 
pointed by  the  Crown — Forfeiture  Ad, 
1870  (33  &  34  Vict.  c.  23),  ss.  12, 17,  18. 
— Upon  the  true  construction  of  the  For- 
feiture Act,  1870,  the  administrator  of  t 
convict*s  property  may  dispose  of  the  same 
at  his  discretion  and  without  regard  to 
whether  any  money  is  wanted  or  not,  and 
liis  action  in  so  doing  cannot  be  questioned, 
provided  only  that  he  exercises  his  dib* 
crction,  and  that  he  acts  bona  fide. 
Decision  of  Buckley,  J.  (87  L.  T.  Rep.  440) 
aflSrmed.  {CarrY.  Anderson.  April  6 and 
7.     Ct.  of  App.)    416. 

Food  and  Drugs.    See  sub  "  Sale  of  Food 
and  Drugs." 

Game . — Nigh t   poaching — Misdemeanour-- 
Indictment — Conviction  after  two  previous 
convictions — Offending    a    third    time  — 
Offences  must  be  identical — Night  Poach- 
ing Act,  1828  (9  Geo.  4,  c.  69),  ss.  I,  9.— 
The    offence    made     an     indict«ble   mis- 
demeanour by  sect.  1  of  the  Night  Poaching 
Act,  1828  (9  Geo.  4,  c.  69)  is  offending  for 
a  third    time   under  that  section,  iniich 
makes  unlawfully  entering  upon  land  bj 
night  with  instruments  for  taking  or  de- 
stroying game  an  offence  punishable  on 
summary  conviction.     Previous  convictions 
for  the  more  serious  offence,  made  indict- 
able by  sect.  9  of  the  Act,  of  night  poaching 
as  one  of  an  armed  gang  are  not  within  the 
section.     L.  was  indicted  under  sect.  1  for 
offending  a  third  time  against  that  section. 
Two  previous  convictions  were  set  oat  in 
the  indictment,  but  one  was  a  conviction 
under  sect.  9,  for  poaching  by  night  as  one 


of  AD  armed  gMig.  Held,  thut  the  iudic 
meut  was  bad.  there  being  allej^ed  oulyor 
oSeaco  against  seut  1.  {Rex  v.  Line 
Dec.  14. 1901.    C.  C.  R.)     142. 

Gamino. — Oanting  and  wagering — Betlin 
tlip$ — Hone  race — Oowe  of  Chance- 
Vagrancy  Ada  (5  Geo.  4,  c.  83) ;  (36  *  3 
Vict.  e.  38),  8.  3. — Mere  bettiug  on  a  bora 
race  is  uot  tlie  ofFence  pnuiahable  nnde 
the  Vagrancy  Act,  1S24  (5  Geo.  4.  c.  83)  a 
amended  by  the  Vagraat  Act  Amendtneu 
Act,  1873  (36  &  37  Vict.  c.  38).  a.  3 ;  am 
■■  betting  slips,"  which  are  document 
recordiog  the  betting  transactions,  are  no 
tokens  within  the  meaning  of  tlie  latte' 
section.  (Lester,  app.  v.  Qaenled,  resTi 
Nov.  6,  1901.    K.  B.  Dir.)    66. 

Shop — Aittomalic  machine  —  Gamt 

of  chance  or  skill — Gaming  Route  Act 
iSTA  (17  4  18  Vicl.  e.  38).— T.,  being 
the  occnpier  of  a  tobacconist's  shop,  kepi 
there  an  automatic  machine  bj  wnich  i 
person,  having  pnt  a  penny  in  the  slot,  piill« 
a  knob,  and  on  releasing  anch  knob  the 
penny  Dies  np  into  one  of  five  compart- 
nienta.  If  the  penny  goes  into  either  of 
two  compartuientB  it  is  retnmed  to  the 
person  using  the  machine  ;  if  it  goes  into 
eitlier  of  the  two  utbera  it  is  retained  in 
tlio  machine  ;  but  if  it  goes  into  the  fifth 
lie  receives  a  ticket  by  which  he  can  have  a 
Ad.  cigar  or  its  value  at  his  option.  It  was 
established  by  evidence  that  dexterity 
could  be  acquired  to  some  extent  by  the 
o|ierator  by  practice,  but  the  magiatrate 
came  M  the  conchision  that  it  was  uot 
proved  that  the  chances  were  alike  favour- 
Hl))e  to  the  appellant  and  the  operator. 
Held,  that  T.  was  properly  convicted  of 
permitting  the  shop  to  be  nsud  for  the 
pnrpose  of  niilavvful  gaming,  contrary  to 
the  Gaming  Honse  Act.  18.i4.  {Thompson, 
aiip.  V.  Mimoa,  resp.  March  1.  1904. 
k  B.  Div.)    641. 

Loltery  Act,  182S^Sale  of  chances — 

Newspaper  epot  competition— 4  Geo.  4, 
c.  60,  a.  41.— The  pubfiehiug  and  sale  of  a 
newspaper  which  contained,  oesides  matters 
of  general  interest,  a  scheme  by  which  prizes 
were  to  be  awarded  to  those  purchaaera  who 
selected  from  certain  others  printed  in  the 
pa]>er  a  certain  spot  or  mark  identical  with 
that  which  the  pnbli^'her  had  fortnitoosly 
cliosen  A"  a  prize  spot,  ia  the  publiahiug  of 
proiHisiil  for  the  sale    of  chui 
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Advertisement  of  competition  i7i  English 
newspaper — Permitting  user  of  newspaper 
office—Betting  Act,  1853  (16  &  17  Vict, 
c.  119),  ss.  1,  3. — The  appellant  was  the 
occupier  of  au  office  in  London  at  which  he 
published  a  weekly  newspaper  of  which  he 
was  the  proprietor.  A  person  who  had  an 
office  in  Miadelbur^,  in  Holland,  and  who 
was  conductuij?  certain  "  Sporting  Coupon 
Competitions,  advertised  each  week  in  the 
appellant's  newspaper  his  competitions  as 
"  Football  Skill  Competitions."  The  adver- 
tisements were  headed  with  the  name  of  the 
person  in  Middelbnrg,  and  contained  the 
rules  under  which  the  competitions  were 
conducted  and  also  coupon-sheets  specif y- 
ing  several  coming  football  matches  with 
spaces  in  which  intending  competitors 
could  fill  in  their  selections.  These  coupons 
were,  when  filled  in,  cut  off  and  sent  with 
the  money  for  the  same  in  the  form  of  postal 
orders  addressed  to  the  office  in  Middel- 
burg,  which  in  the  advertisement  was  stated 
to  be  the  sole  address.  The  postal  orders 
were  returned  to  this  country,  but  not  to 
the  appellant,  for  collection,  and  out  of  the 
proceeds  the  appellant  was  paid  for  the 
advertisements  and  for  lists  of  the  winners 
which  were  also  published  in  the  newspaper, 
and  he  received  for  the  same  considerably 
more  than  for  ordinary  advertisements,  but 
he  did  not  share  in  the  profits  of  the  coupon 
competitions.  Upon  two  infonnations 
against  the  appellant  under  sects.  1  and  3 
of  the  Betting  Act,  1853 :  Held,  that  there 
was  sufficient  evidence  on  which  it  could 
be  found  that  the  person  who  had  the  office 
in  Holland  was  using  the  appellant's  office 
in  London,  within  the  meanmg  of  sect.  1  of 
the  Betting  Act,  1853,  for  the  purpose  of 
money  being  received  on  the  consiae^ation 
of  promises  to  pay  money  on  the  result  of 
football  matches  ;  and  that  the  appellant 
knowingly  and  wilfully  permittea  such 
user  within  the  meaning  of  sect.  3;  and 
opeued  and  kept  an  office  for  the  purpose 
of  such  user  by  the  person  in  Holland 
within  the  meaning  of  sect.  1 ;  and  that 
the  appellant  was  therefore  properly  con- 
victea  under  both  sections.  {Mackenzie, 
app.  V.  Hawke,  resp.  April  24  and  25, 1902. 
K.  B.  Div.)    306. 

Gaming  and  Waoeking — Place  kept  for 
— Coupon  issued  from  England — Money 
sent  abroad — Betting  Act,  1853  (16  &  17 
Vict.c,  1 19),  ss.  1, 4. — The  appellant  was  the 
owner  of  au  office  in  England  from  which 
were  issued  newspapers  containing  coupons 
and  also  coupons  as  independent  publita- 
tions.   The  coupons  related  to  gambling  on 


horse  races,  were  to  be  filled  up  by  tlie 
recipients,  and  sent  with  money  to  the 
offices  of  the  appellant  in  Holland.  Held, 
that  the  office  in  England  was  kept  for  the 
purpose  of  money  being  received  by  the 
appellant  contrary  to  the  Betting  Act, 
1853.  An  office  which  is  kept  as  part  of 
a  'system  by  which  money  is  received,  is 
within  the  Act,  although  money  is  not 
actually  received  there.  {Stoddart,  app.  v. 
Hawke,  resp.  Nov.  5  and  6, 1901.  K.  B. 
Div.)     111. 

Haoknet  Cabbiaob. — Light  railways- 
Electric  tramway  in  streets  of  borough — 
"  Omnibus  "  —  Carriage  used  on  light 
railway — Licence  of  local  authority — 
Licence  for  carriage  as  being  a  *'  hackney 
carriage  "  —  Town  Police  Clauses  Act, 
1847  (10  &  11  Vict,  c  89),  ss.  37,  38.  45 
—  Town  Police  Clauses  Act,  1889  (52  A 
53  Vict.  c.  14),  ss.  3,  4i^Light  BaUways 
Act,  1896  (59  &  60  Vict.  c.  48).— A  carriage 
used  for  the  carrying  of  passengers  at 
separate  fares  on  a  light  railway  con- 
structed in  the  streets  of  a  borough  under 
an  order  made  by  the  Light  Railway  Com- 
missioners in  pursuance  of  the  Light 
Railways  Act,  1896,  is  not  an  "  omnibus  " 
within  the  definition  of  "omnibus'*  in 
sect.  3  of  the  Town  Police  Clauses  Act, 
1889,  and  is  not  a  "hackney  carriage" 
within  the  meaning  of  sects.  o7  and  45  of 
the  Town  Police  Ckuses  Act,  1847,  and 
therefore  such  carriage  does  not  require  to 
be  licensed  by  the  local  authority  under 
sect.  37  of  the  Town  Police  Clauses  Act, 
1847,  as  a  hackney  carriage  plying  for  hire 
within  the  borough.  {Yorkshire  {Woollen 
District)  Electric  Tramvfays  Limited,  app. 
V.  EUU,  resp.  Dec.  20, 1904.  K.  B.  Div.) 
795. 

Hawkeb. — Carrying  to  sell — Carrying  goods 
to  show  on  approval  untli  a  mew  to  sale — 
Previous  request  to  a  canvasser  to  send 
goods  on  approval  — Necessity  for  hawkers 
licence— Hawkers  Act,  1888  (51  &  52  Viei. 
c.  33),  ss.  2, 6. — By  sect.  2  of  the  ]^wkers 
Act  1888,  "  hawker  "  means  "  any  person 
who  travels  with  a  horse  .  .  .  and  goes 
from  place  to  place  or  to  other  men*s 
houses  carrying  to  sell  or  exposing  for 
sale  any  goods,  &c.  The  respondent  was 
sent  out  by  his  employers,  who  were  manu- 
facturers of  sewing  machines,  with  a  horse 
and  van  in  which  were  some  sewing 
machines,  with  instructions  to  caU  at 
certain  specified  houses  in  different  places 
and  show  the  machines  on  approval  for  the 
purpose  of  selling  them,  and  he  did  so. 


n    I 

None  of  the  persona  iu  the  hiiit-es  calleil  i 
hud  boutfht  or  agreed  to  buy  niftcliinefl,  br 
thoj  had  previously  been  riaited  by  a  cri 
Tsasor  to  whom  fhey  had  expressed  adettii 
to  see  a  maehine  to  derido  whether  the 
monld  purchase  it.  The  niachinea  wer 
ahoim  at  thesis  houses  on  approval,  and  i 
approved  of  they  would  he  sold  there 
Held,  that  the  respondent  was  g|oiuj{  "  froi 
place  to  place  carrying  to  sell  within  th 
meaning  of  sect.  2,  and  was  therefore  ai 
"hawker"  and  required  a  hawker's  licence 
and  that  he  was  none  the  less  a  hawke 
becanse  he  had  offered  the  machines  onl; 
to  poraoiis  who  liad  preriouly  heen  visitei 
by  a  cnnvaeser.  {Hotlmtd  v.  Hull.  Fob 
26  and  27,  liK>2.    K.  B.  Div,}    167. 

HlOH  Tkbason.  — iHtemalioaal  law— 
Statute  of  treatoat — Aot  eommittei  with 
out  tke  realm,  —  Expati-iation  —  ^ff^c 
of  application  for  nalaralitation  it 
enemy »  eovnlty — Service  tn'tA  en«in.i 
— Practice — Iridictinent — ifoiioit  to  quati 
—25  Edtn.  S.  ilat.  5,  c.  2—7  Wdl.  3 
c,  3,  B.  0.-33  £-  34  Vict.  e.  14.— Thi 
Gonrt  will  not  quash  an  indictmen 
for  u  crime  of  enormity,  such  as  higl 
treason  or  felony,  on  motion  to  qnash 
Objection  to  such  an  indictment  must  be 
taken  on  motion  in  arreat  of  judgement  oi 
bv  writ  of  error.  The  Naturalisation  Act. 
1870  (33  &  34  Vict.  c.  14),  s.  6,  does  not 
permit  nataralisation  in  a  foreign  State  al 
war  with  Great  Britain.  A  British  snb- 
.iet't  who  renounces  his  allegiance  and 
attempts  to  procure  himself  to  be  natural- 
ised in  an  enemy's  country  in  time  of  war 
is  guilty  of  higli  treason.  A  person  can- 
not become  naturalised  in  a  state  with 
irhieh  his  country  ia  at  war.  The  Statute 
of  Treasons  (25  Edw.  3,  stat.  5,  e.  2) 
applies  to  acts  committed  within  or  without 
Great  Britain.  L.,  a  British  subject,  went 
to  P.,  the  capital  of  S.  A.  Bepnblic  then  at 
war  with  Great  Britain.  He  made  a 
declaration  of  his  wiltinfrness  to  take  up 
arms  for  the  S.  A.  Bepuhlii',  took  an  oath 
of  allegiance  to  the  8.  A.  Republic,  applied 
fornaturnliiation  iuthe  Republic,  ancf  look 

ert  in  hostilitiuB  ajfaiust  the  British  forces 
th  in  the  territory  of  the  S.  A.  Republic 
and  the  British  colony  of  N.  Held,  that 
he  was  properly  indicted  for  high  treason 
nndor  the  statute  25  Edw.  3.  stnt.  5.  c.  S, 
and  that  it  waa  no  defence  that  he  had  be- 
come naturalised  in  the  S.  A.  Republic, 
and  that  the  acts  of  applying  for  letters  of 
naturalisation,  taking  the  oath  of  allegi- ' 
nncc,  and  making  the  doclaralion  of  Hill- 
ingncsH  to   tjibe   up  arm>   for   the   S.    A. 


? laced  by  [ 
or  some  ho 
being  remoTed  from  a  certain  hoase.  There 
waa  no  evidence  that  Brtjone  was  prerentod 
from  passinf;  along  the  highwa]'.  It  was 
fonnd  as  a  fact  that  the  business,  pnqioee, 
and  timB  selected  were  reBsouable,and  that 
neither  the  time  nor  the  epace  occapied 
were  excessive,  bnt  that  the  Bjstem  of 
cleaning  was  not  necessarj  to  the  ordinary 
comfort  or  exigency  of  life  and  was  still  in 
the  experitnental  stage,  and  that  the  noise 
of  the  apparatus  and  the  collection  of  sight- 
seera  might  cause  discomfort  or  incon- 
Tenienee  to  the  occupiers  of  houses  and 
people  nsing  the  street.  Held,  that  there 
was  no  evidence  of  wilful  obstruction 
within  sect.  54  (6)  of  the  Metropolitan 
Police  Act  1839.  {Dunn,  app,  v.  Bolt, 
reap.    March  1,  1904.    K.  B.  Div.)    625. 

i  I/igkt     locoftioHve — Fa»t     driving — 

Common  danger  to  passengerg — Loco- 
moHvet  tm  Highways  Act,  1896  (59  &  60 
Vict.  c.  36)  «.  6 — Jjight  Locomotives  <m 
Higkuiaya  Order,  18B6,  art.  4.  s.  1.— Under 
art.  4,  sect.  1,  of  the  Light  Locomotives  on 
Highways  Order.  1896,  it  is  an  offence  to 
drive  a  light  locomotive  on  a  highway  "  to 
the   common  danger  of  passengers.        A 

Krson  who  is  shown  to  have  driven  a  light 
tomotive  on  a  highway  at  a  fast  pace  may 
be  gnilty  of  the  offence  although  there  is 
no  evidence  to  show  that  there  were  any 
passengers  on  the  highway  at  the  time  he 
so  drove  it.  (Mayhew  v.  Sittfon.  Nov.  9, 
1901.    K.  B.  Div.)    146. 

HiaHWAY.    See  also  8u6  "  MetropoUs." 

INEBKU.TE3  AcT. — Summary  jaHtdtcHon — 
Pto<^  of  prevUnia  eonvictiont — Conaeni 
etmditioa  precedent — Sumrruin/  Jurisdic- 
tion .ic(,1879  (42  *  43  Yiel.  c.  43),  s.  22— 
Inebnatea  Act.  1898  (61  A  82  Vict.  c.  BO), 
M.  2  (1)— iicensinj  Act,  1902  (2  Edw.  7,  c. 
28)  «.  6  (1). — Conaent  to  be  dealt  with 
summarily  under  »ect.  2  ef  the  Inebriates 
Act,  1898,  is  a  condition  precedent  to  the 

Srisdietion  of  a  Court  of  summary  jnris- 
ction  to  make  an  order  that  notice  of  a 
conviction  be  sent  to  the  police  authority 
under  sect.  6  (1)  of  the  Licensing  Act, 
1901.  The  register  of  the  minutes  or 
memorandnm  of  the  convictions  kept 
nnder  seot.  22  of  the  Summary  Jurisdic- 
tion Act,  1872,  together  with  evidence  of 
identification,  is  sufficient  evidence  of  the 
previous  convictions  mentioned  in  sect.  2 
(1)  of  the  Inebriates  Act,  1898.  wberesuch 
cmwictiini'^  nrc  in  the  atinif  ConH   wherp 


the  register  is  kept  and  produced.  (Com- 
mi4»iwiert  of  Police  for  the  Mttrvpali*, 
app.  V.  Donovan,  resp.)     435. 

Inland  Revenue. — Excise — "  Grogging  " 
spirit  casks — Spirits  found  in  empty  auk 
exadedfrom  the  wood—"  Spirits  extracted 
from  the  wood  of  any  ctuk*' — Whether 
"  extracted  "  ineludss  mere  esudatum  with- 
outany  process — J^iuince'4ef,1898  (61  £  62 
Vict.  r.lO),  s.  4.  aub-s.  1  (b).— Sect.4 of  the 
Finance  Act,  1898.  makes  it  an  offence, 
sub  ject  to  a  fhie  of  fifty  pounds,  for  any  per- 
son to  have  on  his  premises  any  cask  which 
is  being  Bubjectod  toanypraceeaforthepnr- 
pose  of  extracting  any  spiiils  absorbed  in 
the  wood  thereof,  "  or  any  spirit*  extracted 
from  the  wood  of  any  cask."  Held,  that 
the  words  " extracting"  and  "extracted" 
in  this  section  meant  extracting  or  ex- 
tracted by  means  of  some  process,  either 
natural  or  artificial,  adopted  for  the  pnr- 
pose  of  getting  the  spirit  from  the  wood  of 
the  cask,  and  do  not  mean  or  include  merely 
"  exuded ''  or  the  "  exudation  "  of  the  spirit 
from  the  cask  where  such  eindation  is  not 
the  result  of  any  active  or  permissive  pro- 
cess adopt«d  for  that  purpose ;  and  tnat, 
consequently,  a  person  who  is  found  in 
innocent  possession  of  spirits  which  have  in 
fact  exuded  from  the  wood  of  a  cask,  with- 
out any  active  or  permissive  process  to  lead 
to  the  extraction  of  the  spirit  from  the 
wood,  cannot  bo  convicted  under  tlie 
section  for  having  on  his  premises  "  any 
spirit  extracted  from  the  wood  of  any 
cask."  (Robinson  Brothers,  Breaers, 
Limited  v.  Dixon.  April  1  and  Jnly  7, 
1903.    K.  B.  Div.)    521. 

Intosicatino  LiquoB. — Sale  to  children — 
Corked  and  sealed  vessels — Gummed 
label  —  Intoxicating  lAquors  {Sale  to 
Children)  Act.  1901  (1  Edw.  7,  e.  27), 
ss.  2,  5. — The  true  test  whether  or  not  a 
vessel  is  sealed  in  accordance  with  socto.  2 
and  '>  oCthe  Intoxicating  Liquors  (Sale  to 
Children)  Act,  1901,  is  whether  or  not  liie 
cork,  plug,  or  stopper  is  so  secured  by  the 
sealing  subst-ance  that  a  child  cannot  get  at 
the  liquor  without  the  practical  destmetaon 
of  the  sealing,  so  that  the  abstraction  of 
the  liqnor  would  be  detected.  (Mitchett 
V.  Crawshaw.  March  25,  1903.  K.  B, 
Div.)     395. 


Justices  op  the  Peace  —Jnrisdictioii— 

AppHciflon  fw  ^wmmon-i-^DisrTrfion    of 


magitlrale  to  refuse  sa»ii>ioa» — Offei 
vnder  Roman  CathoKe  Belief  AH,  1829  ( 
Geo.  4,  e.  7).  a.  34.— Upon  a  rnle  inai  for 
mandamus  to  command  a  metropolit 
nugtHtrate  to  hear  bod  determine  au  npp 
eatiou  fur  a  summous  for  nu  offence  nnrf 
sect.  34  of  the  Roinnii  Catholic  Boliof  Ac 
1829 :  Held,  that  (hoo^h  tho  informati< 
diselosod  a^n'mii /aci'e  case  that  the  offeiii 
was  committoil,  tioverthelnas  tho  inafii 
tirato  was  entitled  in  tho  ciercine  of  hisdi 
cretion  to  refuse  to  issue  a  summons,  ani 
if  ho  did  80.  the  Ooiirt  had  no  jurisdictii 
to  ci]mpel  him  lo  roTieir  his  decision  unloi 
the  discretion  was  exercised  on  impropi 
and  extraneous  grounds.  Held,  furthe 
that,  in  proseputiona  under  sect.  34  of  tl 
Roman  Catholic  Relief  Act,  1829,  the  fac 
tEiat  tliere  had  never  been  any  proseeution 
nnder  the  section,  and  that  the  magistntt 
was  of  opinion  thut  if  any  prosecntion 
under  it  wore  now  to  he  eommeuced  the 
sboold  be  commeneed  hy  the  Crown,  wor 
not  improper  and  extraneous  grounds  ii 
considering   an   application   by   a   privat 

Sraon  for  a  summona  under  sect.  34 
^id,  further,  that  there  ia  notliiug  in  tba 
Act  to  prevent  private  persons  from  coin 
menoing  prosecutions  under  sect.  34.  (Be: 
V.  Kennedy.  April  25  and  23,  1902.  K.  B 
DiT.j    ani. 

Jariedidi/ni — Coiirictioii—Duplicili 

—Motor  Car  Act.  1903  (3  Edtn.  7,  e.  36). «.  1 
C.  was  summoned  and  convicted  of  driving 
a  motor  car  in  a  public  highway  '*  at  a 
speed  or  in  a  manner  "  dangorons  to  the 
public,  having  roganl  to  all  tho  circum- 
stances  of  the  caie,  including  the  nature, 
eoudition.  and  use  of  the  highway,  and  to 
the  amount  of  trafhc  which  was  actually  at 
the  time  or  which  might  reasonably  be 
expected  to  be  on  the  highway.  Held,  that 
the  conviction  was  bad.  ( Re.r  v.  Welle  and 
another.  May  17,  1904.    K.  B.  Div.)     671. 

Juriadiction  —  Public    iiieetitigs  — 

Tkreaiened  breach  of  the  pence — Conduct 
of  holder  of  meeting — Power  to  bindover. — 
Justices  have  jurisdiction  to  order  the 
holder  of  public)  meetings  upon  tho  high- 
way to  enter  into  rocognisaucos  to  keep 
the  peace  and  be  of  good  behaviour,  where 
hie  Inngnage  and  conduct  have  been  such 
that  they  have  led  to  a  breach  of  the  peace 
on  the  pari,  of  other  persons,  and  are  likely, 
if  continued,  to  lead  to  further  broaches. 
And  this  is  so  whore  tlie  holder  himself 
has  not  been  guilty  of  breaches  of  the  peace 
personally,  uor  has  directly  incited  otherc 
to    commit     such    breaches.      Bealty    r. 
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does  not  prevent  a  magistrate  from  dis- 
missing as  trivial  an  offence  committed 
after  a  previous  conviction.  {Venters,  app. 
V.  Freedman,  resp.  Nov.  17, 1901.  K.  B. 
Div.)     JW. 


Practice — Justices  divided  in  opinion 


— Adjournment — Case  reheard  by  fuHher 
Justices — Jurisdiction.  —  An  information 
havinc"  been  heard  before  two  justices  they 
retired  to  consider  tlieir  decision.  Upon 
their  return  to  Court  they  announced  tliat 
they  were  divided  in  opinion,  and  they 
decided  to  adjourn  the  hearing  to  a  future 
day  to  he  heard  before  themselves  and  other 
justices.  Held,  that  the  intimation  that 
thev  were  divided  in  opinion  did  not  pre- 
clude the  justices  from  adjourning  the 
hearing  of  the  information.  (Bayg,  app.  v. 
Colquhon,  resp.  Feb.  5,  1904.  K.  B. 
Div.)     605. 


See  also  sub  *'  Coal  Mines  Regulation 

Act,"  **  Copyright." 

Larceny.  —  Deer  — "  Kept  or  being  in  a 
forest  " — **  Lawfully  come  by  " — 24  &  25 
Vict.  c.  96,  ss.  12, 14. — A  person  does  not 
"  unlawfully  come  by,"  within  the  meaning 
of  sect.  14  of  the  Larceny  Act,  1861,  the 
carcase  of  a  deer  which  he  has  killed  on 
land  where  he  had  no  right  to  kill  it,  if 
that  land  is  not  within  a  **  forest,  chase,  or 
purlieu."  (Threlkeld,  app.  v.  Smith,  resp. 
June  17,  1901.     K.  B.  Div.)    38. 

Fish   taken  at   sea  —  Possession  — 

Appropriation  by  master  of  smack — Master 
servant  of  owner  of  smack. — Fish  taken  at 
sea  are  in  the  possession  of  the  owner  of  the 
smack  by  which  they  are  taken,  as  soon  as 
they  are  taken,  and  are  conse<iuently  the 
subject  of  larceny.  A.,  who  was  employed 
as  skipper  of  a  smack  used  for  trawfing 
outside  territorial  waters,  during  the  course 
of  a  fishing  voyage  put  into  port,  sold  the 
fish  he  had  taken,  and  appropriated  the 
I)roceeds  to  his  own  use.  Held,  that  he 
was  properly  convicted  of  larceny.  (Rex 
V.  William  Mallison.  April  26,  1902. 
C.  C.  R.)     20k 


Stealing  from  the  person —  Venue  in 

compound  larceny — Indictment  for  com- 
pound larceny — Power  to  convict  of  less 
offence  than  that  for  which  pinsoner 
indicted — Power  of  Court  to  amend  indict- 
ment—24  &  25  Vict.  c.  96,  sect.  40—14  & 
15  Vict.  c.  100,  sect.  1. — The  venue  in  an 
indictment  charging  the  compound  larceny 
of  stealing  from  the  ]x?rson  was  laid  in  the 


County  of  the  County  of  the  City  of 
Gloucester,  whither  the  stolen  property 
was  taken  by  the  prisoners,  it  having'  been 
proved  that  the  theft  was  committed  in  the 
County  of  Wilts.  Held  that  there  was  no 
jurisdiction  to  try  the  prisoners  in  the  City 
of  Gloucester,  as  there  would  have  been  if 
they  had  been  charged  with  simple  larceny 
only.  Held  further  that  the  jury  could 
not  find  a  verdict  of  simple  larceny  upon 
an  indictment  for  compound  larceny — 
Quaere  whether  in  such  a  case  the  Court 
has  the  power  to  amend  the  indictment  br 
striking  out  the  words  "  from  the  person. ' 
(Rex  V.  Fenley.  Feb.  16,  1903.  Gloucester 
Winter  Assizes.     Jelf,  J.)     252. 


Stealing  ferrets — "Animals  kspt  in 


a  state  of  confinement — Resiaianee  to 
attempted  lawful  appreJiension — Murder — 
Larceny  Act,  1861  (24  &  25  Vict.  c.  96), 
sects.  21,  22,  103 — Practice — Time  when 
defended  prisoner,  who  neither  calls  or 
gives  evidence,  is  to  m>ake  tinstoom  state- 
ment to  jury. — Ferrets  are  **  animals  kept 
in  a  state  of  confioement ''  within  sects.  21 
and  22  of  24  Sc  25  Vict.  c.  96  (the  Larceny 
Act,  1861),  and  therefore  persons  resisting 
apprehension  by  a  police  officer,  who  finds 
them  in  possession  of  a  ferret  which  they 
knew  to  be  stolen,  are  guilty  of  murder,  if 
such  resistance  directly  results  in  the 
police  officer's  detth.  An  unsworn  statement 
made  by  a  defended  prisoner  who  calls  no 
evidence  must  be  made  before  and  not 
after  the  final  speech  of  the  prosecuting 
counsel.  (Rex  v.  Counsel,  Sheriff  ana 
others.  March  10,  1903.  Staffordshire 
Winter  Assizes.     Darling,  J.)    334. 


Summary  jurisdiction — Prosecution 


— Unlawfully  killing  house  pigeon — Right 
of  any  person  other  than  owner  toproseeiUe 
—Larceny  Act,  1861  (24  &  25  Vtct.  c.  96). 
«.  23. — The  rigfht  to  prosecute  under  sect. 
23  of  the  Larceny  Act,  1861,  for  unlawfully 
and  wilfully  killing  a  house  pif^eon  under 
such  circumstances  as  do  not  amount  to 
larceny  at  common  law,  is  not  limited  to 
the  owner  of  the  pigeon  or  the  person 
aggrieved,  and  it  is  competent  to  any 
person  to  prosecute  for  an  offence  com- 
mitted under  that  section,  even  though 
compensation  has  been  paid  to  the  owner 
and  the  owner  is  satisfied  ¥rith  snrh 
compensation.  (Smith,  app.  v.  Dear,  resp. 
April  7, 1903.    K.  B.  Div.)    458. 

LiCEN siNa. — CI ub — 7w toxica t i ng  /ignore- 
Deliveiy  to  wife  of  member  for  his  e<m- 
sumption  off  the  premises — Licensing  Act, 


IS 

1872  (35  &  3tJ  net. c.  94).  a.  3— A membe 
of  a  genuine  club  not  liconaed  for  the  sal 
-of  inroxicating  Uqnor  eent  hia  wife  io  bw 
intoxicating  liquor  at  the  elnb  for  hia  eou 
'Sumption  off  the  promises,  liaviug  giTei 
her  for  that  purpose  a  writtou  orde 
addreBsed  to  the  steward  of  sncb  club 
The  appollunt  eerred  the  wife  with  suel 
liquor,  andshe  handed  ovor  to  the  appellan 
■on  behalf  of  the  clnb  the  price  of  the  liqnoi 
Held,  that  no  offence  had  been  committci 
b^  the  appelloDt,  nuder  sect.  3  of  th 
Licensing  Aet,  1872.  of  selling  iutoxical 
ing  liquor  without  a  licence.  (Dnviei 
app.  Y.  Bttmelt,  rewa.  Feb.  25,  19lK 
K.  B.  Div.)    1S)3. 

Death    of   licenee-holder  —  Buniiiet 

carriedoii  byezeratrix — " Liceiaed pereou. 
—Ucemiag  Act,  1872(35  &'M  Vict.  c.  94 
M.  17,  74. — The  exacutrii  of  a.  licence 
holder,  who  carries  on  the  bnaiuess  froi 
the  death  of  such  licence -holder  tmtil  th 
transfer  aessionB,  is  a  '■  licensed  person 
within  sect.  74  of  the  Licensing  Act,  ISii 
and  aa  such  is  liable  to  penalties  for  unlaw 
fully  snfforiug  gaming  ujion  the  lieeuse 
premises  mthin  sect.  17  of  that  statuti 
{McDonald,  app.  v.  ffvqket,  reap.  Nov.  1! 
1901.    K.  B.D.)    131. 

LiCEHSrao  Act,  1872.— Brothel  —  Fci-mii 
ting  UeentedpremUea  to  be—Infoniiation- 
Dtydicity— Offence  alleged  on  dtfferer. 
dayg—Cimtinuiiig  offeifx—So  &  36  Viet,  i 
94,  «.  75. — An  information  charged  B.  tha 
he  when  six  moutha  then  passed,  nameh 
on  tho  26th,  2Hth,  29th,  and  Slst  daya  c 
January  and  the  1st,  4th,5lli.  and  6th  day 
of  Febmarj-,  1901,  permitted  his  lieensci 
house  to  be  used  na  a  brothel  contrary  t 
Sec.  15  of  the  Licensing  Act,  1372.  Hel( 
that  (ho  iiifonnatioti  was  uot  bad  fo 
duplicity  as  charging  the  I'ltiiiinissiim  o 
two  or  more  offences  on  differf'nt  ani 
discontinuons  days,  and  that  B.  might  h 
rightly  convietert  on  it  of  the  offenco  o 
permitting  his  hoiiBe  to  ho  nscd  as 
brothel  since  that  oflenfe  was  a  continuin 
offence.  {Rex  v.  Biinibij.  June  11.  191)1 
K.  B.  Div.)     22. 

Licensing  Actb.— Orrfci-  liiken  6y  tmrelle 
— Approjiriation — Sale  nff  licensed  pre 
mwen—Liceiuiing  Act,  1872  (35  i  36  Vic. 
c.  94),  s.  3.— An  order  for  beer  liaring  bee 
given  to  the  traveller  of  apersonliconscdt 
retail  beer  at  his  premises  by  a  customer  a 
such  customer's  hoa»c,  the  traveller  haiide< 
the  order  to  tho  licensee  at  the  liconsei 
premisiM,  who  appropriated  the    beer  b 


the  licence -holder  eau  be  conTicted  under 
the  section  for  "  aUowiug  "  a  person  tosell 
intoiicatinfT  liijuor  to  a  person  under  the 
ago  of  fourteen  jearo,  it  munt  be  shown  that 
he  "  knowioglj  "  allowed  each  person  so  to 
sell,  and  knowledge  on  the  part  of  some 
one  or  other  of  the  parties  that  the  persoD 
to  trlioni  the  liquor  was  sold  was  under  the 
»ge  of  fourteen,  is  essential  to  a  couvietion, 
tnoiigli  tlie  knowledge  of  the  servant  who 
sellK  doen  not  necessarilT  render  the  master 
liable.  Consequently  a  licencc-liolder,  who 
himself  retMns  the  management  and  control 
of  his  licensed  {ireuiises  and  who  himself 
has  no  knowledge  of  a  sale  bj  his  servant 
in  contravention  of  the  aectiou  cannot  be  j 
eonvicted  under  the  section  for  "allowing" 
his  serrant  so  to  sell,  either  where  the 
servant  has  no  knowledge  that  the  person 
to  whom  he  sold  was  under  the  age  of 
fourteen,  or  where  the  servant  "Biow- 
ingly  "  sells,  as  in  the  latter  case  the  know- 
ledge of  the  servant  is  not  the  knowledge 
of  the  master  so  as  to  render  the  master 
liable  nuder  the  section.  {Emary  t. 
NoOotte.  May  28,  1903.  K.  B.  Div.) 
507. 

Sole  qf  intoxuMling  liquors  to  chil- 
dren— Vnaeahd  veeMl— Honest  belief-~ 
Intoxicating  Liquors  iSaU  to  ChUdi-en) 
Act,  1901  (lEdw.  7,  c.  27).  as.  3, 5.— Wlien 
a  licence-holder  knowingly  sells  or  deliverH 
intoiicating  liquor  to  a  iierson  under  four- 
teen years  of  age  he  is  liable  to  conviction 
under  sect.  2  of  the  Intoiicating  Liquors 
(Sale  to  Children)  Act,  1901,  if  he  in  faot 
delivers  it  to  such  person  in  a  vessel  not 
secured  according  to  sect,  ."i.  er en  though 
when  he  so  delivered  it  ho  honesUv 
believed  that  the  vessel  was  so  sccnrea. 
(Brooka  v.  Matim.  Oct.  28,  1902.  K  B. 
Div.)    464. 

Inioxicating   liqnor^Sah  of  liquor 

to  diitdren  —  Corking  and  sealiTtg  of 
vessel — Bottle  mitk  screw  tfopper  and  label 
— Hfo  evidence  that  label  coma  be  removed 
wilhout  dettrriclion — Stifficiency  of  label 
as  a  "  sealing  " — Intoxicating  Liquors 
(Sale  to  CfetWren)  Act.  1901  (1  Edtc.  7,  c. 
27).  8.  2.— The  appellant  sold  to  a  child 
under  the  ^;e  of  fourteen  years,  for  con- 
sumption off  the  premises,  a  pint  of  beer 
in  a  bottle  corkeil  by  means  of  a  screw 
stopper  and  having  an  adhesive  paper  label 
fastened  to  the  top  of  the  stopper  and  to  the 
sides  of  the  neck  of  the  bottle.  Upon  an 
information  luder  sect.  2  of  the  Intoxi- 
cating Liquors  (Sale  to  Children)  Act,  | 
IWtl.  thi»   mBgietralp  mnB  of  opinion  tliBt ' 


the  label  coidd  be  removed  in  several  waya 
without  destruction,  as  by  st«am  or  by  a 
peidcnife.  and  the  stopper  withdrawn  and 
the  label  afterwards  refastened  to  the 
l>ottIe,  and  he  held  that  the  bottle  was  not 
"  sealed  "  in  compliance  with  the  section 
and  convicted  the  appellant.  There  was 
no  evidence  that  the  stopper  had  been  re- 
moved or  cotdd  be  removed  wilhont 
destroying  the  label.  Held,  that  there 
was  no  evidence  before  the  magistrate  on 
which  he  could  properly  find  that  the  label 
could  be  removed  without  destruction  or 
that  the  bottle  was  not  "sealed  "in  com- 
pliance with  the  section,  and  that  the  con- 
viction therefore  could  not  be  supported. 
(M'tcey  V.  McKenxic.  April  2,  1903. 
K.  B.  Div.)    44y. 


-Ofen 


H  lieeyisedpre 


—Gaming 


— Playing  for  prizes  givenby  third  persom 
—Liceming  Act,  1872  (35  *  36  Viet.  e. 
94),  s.  17  — To  constitute  gaining  within 
sect.  17  of  the  Licensing  Act,  1872  (36  * 
36  Tict.  e.  94),  the  game  played  must  be 
one  in  which  the  players  stake  money  or 
money's  worth,  and  not  merely  one  in 
which  the  only  money  or  money's  worth 
involved  consists  of  priKcs  given  by  persons 
who  are  not  players  in  the  gome.  (Xocfe- 
irood.  app.  v.  Cooper,  resp.  July  10, 1903. 
K.  B.  Div.)    539. 


Selling  by  retail  without  a  lleenee — 

Charge  proved — Information  dimiissed 
because  offence  of  trilling  nature — 
Licetising  Act,  1872  (35  4  36  Vict.  c.  94). 
K.  3 — Summary  Jurisdiction  Act,  1879  (42 
&  43  Vict.  c.  49),  s.  16.— Selling  intoxicating 
liqDor  without  a  licence  for  nine  days  is 
not  an  offence  of  a  trifling  nature  which 
justifies  justices  in  dismissing  informations 
therefor,  merely  because  the  transfer 
sessions  are  not  held  for  that  period,  and 
there  is  a  bond  fide  intentiou  to  apply  for  a 
transfer  of  the  licence  at  such  sessions. 
{Barnard,  app.  v.  Barton  and  others,  reaps. 
April  17, 1905.     K.  B.  Div.)     870. 


Offence— Sale  at  place  not  avihorised 

by  licence — Licenmng  jid,  1872(35  i- 36 
Vict.  e.di),».9. — A  keeper  of  an  unlicensed 
refreshment  house  was  also  part  proprietor 
of  a  licensed  wine  shop  close  by.  A  cus- 
tomer entered  the  refreshment  house  and 
ordered  a  meal  and  a  bottle  of  wine.  The 
waiter  aaked  for  the  money  for  the  wine, 
went  to  the  wine  shop,  pnnjiased  the  wine, 
and  returned  and  served  it  to  the  customer. 
Hold,  that  onthesefacte  there  was  evidence 
of  n  nnlc  of  the  wine  at  the  refreihment 


honse  to  the  customer,  cuutrary  to  sect. 
of  the  Liconsiug-  Act.  1872.  (Paeqiiier  ' 
Neul.    Jane  25.  1902.    K.B.Dir.)    SbO 

Sale    of   beei — Sale    at    unliccase 

pUice— Canvasser  employed  to  take  orde\ 
al  c(ijifanjt«rB'  hotuet — Doty  of  canvtum 
to  transmit  orderf — Aeceptanea  of  ordei 
and  appropriation  at  licensed  premises- 
Exeeatory  contract  of  gale  at  cu4tanter 
luyttae—LieeMiag  Act,  1872  (35  *  36  Vic 
c.  94),  *.  3. — The  appoll&nt,  &  brewer  wl 
wms  licensed  for  the  ettle  by  retail  I 
liqnora  at  hU  Uceused  prtimi»cs,  emiilojf 
one  G.  to  olitdin  ardors  for  the  Hpitallaut 
lieer  from  panwiiia  in  a  certain  district,  at 
auliHeqnently  to  deliver  the  lieer  to  orden: 
nt  the  houses  nt  l.ho  persona  ordoring'  tL 
Hamu.  In  obtnining  the  orders  and  dolire 
iug  the  beer,  C.  was  required  to  obaen 
certain  mles  lo  the  effect  tiiat  iio  beer  wl 
to  be  delivered  unless  the  same  had  be« 

Cviotisly  onlored  and  the  onler  Yu 
u  entered  in  an  order-book  and  sent  i 
the  licensed  premises  tlio  day  before  tl 
order  was  to  be  executed,  and  no  money  wi 
to  Iw  taken  for  the  beer  by  the  jiersc 
taking  the  order  until  the  ^oods  wei 
delivered.  Tha^e  rules  were  not  known  b; 
or  commnnicated  to,  customers.  Post<.'an 
were  also  given  to  C.  for  the  nae  ' 
onstomera  npon  which  they  could  scud  the 
orders  ;  but  these  wore  not  always  given  ' 
jmrsoiiH  on  wliom  he  called,  In  aficordaui 
nith  his  usual  course  of  business.  C.  calli 
at  a  ctistomer's  house  and  received  an  ord< 
for  a  jar  of  beer.  Ho  entered  the  order 
Ids  ordor-book,  which  on  the  next  da;  wi 
nent  on  to  the  appellant  at  hia  licensi 
premises,  where  tlie  order  was  accepted  ai 
the  jar  was  appropriatod  to  the  custom 
at  the  licensed   premises.      Tha   jar   wi 

Slucwl  on  the  appellant's  cart  and  w 
elivered  to  the  enatoraer  at  his  hou* 
where  it  was  paid  for  on  delivery.  Hel 
tliat  what  took  place  nt  the  c'ustomei 
hoiiso  was  merely  the  taking  of  an  ord 
to  1)0  forwarded  on  to  the  Iteensod  pro  mist 
to  1m  there  dealt  with  by  the  appellant,  ai 
that,  therefura,  there  was  no  evidence 
any  contract,  whether  cxecntorj  or  otht 
wise,  for  the  sale  of  the  beer  made  at  t 


Licensing  Act.  1872.  of  selling  the  beer 
a  place  where  lie  was  not  authorised  to 
so  by  his  licence.  {Slricklond.  apii. 
WUittaker,  resp.  Feb.  4,  1904.  K. 
Div.)     610. 

See  also  truit  "  Intoxicating  Iiiquoi 
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Municipal  Oorporatious  Act,  1882,  to  make 
by-laws  for  the  good  rule  and  government 
of  the  county,  a  county  council  made  the 
following  by-law:  "Sale  of  racing  tips. 
No  person  shall  frequent  and  use  any 
street  or  other  public  place  either  on 
behalf  of  himself  or  of  any  other  person 
for  the  purpose  of  selling  or  distributing 
any  paper  or  written  or  printed  matter 
devoted  wholly  or  mainly  to  giving  infor- 
mation as  to  the  probable  result  of  races, 
steeplechases,  or  other  competitions." 
Held  (by  Lord  Alverstone,  C.J.,  and  Ken- 
nedy, J. ;  Phillimore,  J.  dissenting),  that 
the  by-law  was  too  wide,  and  was  invalid 
as  including  within  its  scope  sales  of  news- 
paperst  in  the  streets  which  could  not  be 
regarded  otherwise  than  as  perfectly  inno- 
cent sales  not  tending  towards  street 
betting.  {Scott,  app.  v.  Pilliner,  resp. 
July  12,  1904.     K.  B.  Div.)     731. 


By-laws — Tramcar — Use   of  obscene 


and  ojfinsive  language — Validity — 33<i^34 
Vict.  c.  78,  8.  46. — A  tramway  company  in 
pursuance  of  the  Tramways  Act,  1870, 
made  a  by-law  as  follows :  "  No  person 
shall  swear  or  use  obscene  or  offensive 
language  whilst  in  or  upon  any  carriage. 
Held,  Siat  the  by-law  was  valid.  Strick- 
land V.  Hayes  (74  L.  T.  Rep.  137 ;  18  Cox 
C.  C.  224 ;  (1896)  1  Q.  B.  290)  considered. 
{Gentle J  app.  v.  Rapps,  resp.  Nov.  18, 
1901.     K.B.  Div.)     104. 


Building — Bringing     forward      in 


advance  of  building  line — Property  passin-g 
to  new  owner — Notice — Offence — Public 
Health  (Builditig  in  Streets)  Act,  1888  (51 
&  52  Vict,  c.  52),  8.  3. — A  house,  having 
been  erected  beyond  the  front  main  wall 
of  the  building  on  either  side  of  the  same, 
contrary  to  sect.  3  of  the  Public  Health 
(Buildings  in  Streets)  Act,  1888,  passed 
into  the  ownership  of  the  respondent,  who 
was  not  aware  that  the  consent  of  the  local 
authority  had  not  been  obtained.  The 
respondent,  after  written  notice,  allowed 
the  house  to  remain  as  it  was.  Held,  that 
the  respondent  was  not  liable  under  sect. 
3  for  having  allowed  the  offence  to 
continue.  {Mayor  of  Blachpool,  app.  v. 
Johnson.Tusiy.  March 26,1902.  K.B.Div.) 
276. 


New  street — Naming    of — Bight    of 

local  authority  to  name — Defacing  of  najne 
by  owner  of  street — Offence — Towns  Iwr- 
provement  Clauses  Act,  1847  (10  &  11  Vict, 
c.  34),  8.  64. — Sect.  64  of  the  Towns  Im- 
provement Clauses  Act,  1847  (incorporated 


with  the  Public  Health  Act,  1875,  by  sect. 
160  of  that  Act),  imposes  upon  the  local 
authority  the  duty  of  putting  up  the  name 
of  every  street  and  imposes  a  penalty  upon 
every  person  who  pulls  down  or  defaces 
the  name  so  put  up.  A  landowner  laid  out 
a  street  which  he  desired  to  call  M. 
Avenue.  The  local  authority,  however, 
decided  to  call  it  C.  Avenue,  and  afiixed  a 
boai*d  bearing  this  name  to  a  house  belong- 
ing to  the  land  owner.  The  bind  owner 
caused  the  name  to  be  painted  out.  Held, 
that  the  local  authority  having  put  up  the 
name,  the  owner  in  defacing  it  committed 
an  offence  under  sect.  64  and  was  liable  to 
the  penalty.  Anders&n  v.  Lord  Mayor 
and  Corporation  of  Dublin  (15  L.  Rep. 
410)  distinguished.  (Collins  v.  Hormey 
Urban  District  Council.  May  8,  1901. 
K.  B.  Div.)    8. 


Inspection  of  premises  by  authorUy — 


Wilful  obstruction — Inspection  without 
permission  or  order — Piiblic  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  ss.  92, 102,  306. ' 
— Where  a  local  authority  or  their  officers 
desire  to  enter  upon  premises  for  the 
purpose  of  examining  as  to  the  existence  of 
a  nuisance,  they  must  either  do  so  by 
permission  or  under  an  order  made  by  a 
justice  in  pursuance  of  sect.  102  of  the 
Public  Health  Act,  1875.  If  such  permis- 
sion or  order  is  not  obtained,  any  such 
entry  does  not  constitute  them  "duly 
employed  in  the  execution  "  of  the  Public 
Health  An,  1875.  (Cansett  Urban  District 
Council  V.  Crawford.  May  20  and  21, 
1903.    K.  B.  Div.)    481. 

See  sub  *  Public  Health." 


Lobd's  Day  Obsbbyance. — Bread,  sale 
of — Metropolis  —  Condition  precedent  to 
prosecution  —  Written  consent  —  Sunday 
Observance  Act,  1677  (29  Car.  2.  c.  7) 
—London  Bread  Act,  1822  (3  Geo.  4, 
c.  cvi.),  8.  16 — Sunday  Observation  Pro- 
secution. Act,  1871  (34  <t  35  Vict.  c.  87\ 
8.  1. — The  provision  in  sect.  1  of  the 
Sunday  Observation  Prosecution  Act, 
1871,  which  requires  certain  consent 
in  writing  to  be  obtained  as  a  condition 
precedent  to  the  institution  of  pro- 
ceedings for  offences  under  the  Sonday 
Observance  Act  of  Charles  II.,  does 
not  apply  to  the  institution  of  proceed- 
ings for  offences  under  sect.  16  of  the 
London  Bread  Act,  1822  (o  G«o.  4, 
c.  cvi.),  for  selling  and  exposing  for  sale 
or  for  delivering  bread  on  the  Sunday ;  and 
conse^iuently  proceedings  for  these  offences 


iDA^  be  iustituteil  without  anj  hui'Ii  conse 
boiuE  first  obtained.  (Be*  v.  Mead  a: 
another.    April    34,    19(J2.     K.  B.  Di 


LoTTEET,     See  euh  "  Guiiiiug." 
Uabliasine.     See   nub   "Sali-  o(  Food  a 


Malicious  Sam&oe.  —  Injary  to  dog- 
Iitleation,  —  Smieiit  belief  that  act  vj 
nerecsuj^ — Malicious  Datnage  Act,  181 
(24  Jc  25  Vkt.  c.  9"),  i.  il.— Wbere 
porsmi  acts  under  tlie  honest  bclii 
irhether  ri^ht  or  wroiiic,  thut  it  is  iieceasa. 
to  iujnro  a  dog  in  order  to  protect  hk  ov 
or  his  maati^r  »  property,  ualieions  iiit« 
tioD  OD  hie  part  in  doiu;;  ancli  iujiuy 
ucgntired,  nod  the  act  does  not  eoiue  trith 
sort.  41  of  the  MflJiciuuK  Dnmng-e  A< 
18t!l.  Daniel  t.  Janvf  (2  C.  P.  Div.  3o 
considerod.  {Miles  v.  Hiilcliinijs.  July 
■  1903.    K.  B.  Div.)    5d5. 

MAN8L40OBT1I1B  o¥  CHILD.  -  Nuglect 
Death  of  child  from  failure  of  nwtktr 
make  provision  for  her  coiijinevient.—'. 
warrant  the  oouvii-tioii  of  a  vrouutn  i 
tnauHUngliter  of  her  uew-hom  child,  who 
death  was  caused  by  iraut  of  proper  ca 
nt  hirtli,  it  ie  not  eaoujfh  to  show  tliataa< 
womtui  was  gailty  of  criuilual  negligen 
hy  purpoaely  arrauginsr  to  ba  uuatteud 
at  her  eonfinemont.  She  must  also 
proved  t«  have  Ijeou  further  gpuilty 
itegligHni'c  towards  the  cliild  nfter  it  w 
completely  bom.  S.  v.  Mxnilley  il3  C 
C.  G.  74,  as  cited  in  Areliboltl.  -."ind  ><di 
p.  752)  dissented  from.  (Bi-x  v.  Ik 
Not.  26,  19114.     ChanneU,  J.l     690. 

Merchandise  ULarkb.—"  NiHural  mine) 
mater" — Water  eubjecied  h  proeene 
Water  identical — Ftilne  trii'lc  dcscripti 
—Merehandigc  Marks  Act.  lNS7  |.')0  £ 
Vict.  c.  28).  ».  2  (2).— The  ih-seripli 
"natural  wineral  water"  iippluil  to  w:il 
which  liaa  been  subjected  to  a  jirnrenn  1 
the  purpose  of  makiug  it  fit  for  sale  a 
consumption,  which  wlieu  offered  for  » 
is  in  all  esaeutials  identical  to  the  water 
it  exists  in  the  spring  from  whteh  it  com 
is  notafalse  trade  description,  {Darenpo 
app.  V.  ApoUinarig  Cnmpony  Limit 
reaps.     May  27,  1903.     K.  B.  Div.)     50! 

FaUe  trade  dcicnptioii^Tea  ifeigl 

with  paper—G^-oss  weight — Merchaitd 
Marka  A<A,  1887  (50  d-  51  Yict.  e.  28).  I 
(1). — The  resjiondent,  having  nuked  (oi 


xc 
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uuauthorished  persons  going  on  board 
ships  of  that  foreign  country  within  the 
British  territorial  jurisdiction,  by  an  Order 
in  Council  to  order  that  those  provisions 
shall  apply  to  the  ships  of  that  foreign 
country,  and  have  effect "  as  if  the  ships  of 
that  country  arriving,  about  to  arrive,  or 
having  arrived  at  the  end  of  their  voyage, 
were  British  ships."  Held,  that  a  foreign 
ship  to  which  the  above  provisions  have 
been  applied  by  an  Order  in  Council, 
arrives  at  the  end  of  her  voyage  within  the 
meaning  of  the  section  and  comes  within 
the  above  provisions,  when  in  the  course  of 
her  voyage  she  arrives  at  any  British  port 
although  that  may  not  be  the  end  of  the 
voyage  for  which  the  crew  signed  articles. 
{Solicitor  to  the  Board  of  Trade,  app.  v. 
Abrahams,  resp.  July  14,  1904.  K.  B. 
Div.)   715. 

MetuofoIjIB.^H ighway — Beflectw  light- 
Projection  on  pavement — **  Mea,t  or  offal 
or  other  matter  or  thing  " — Metropolitan 
Paving  Act,lSn  (57  Geo.  3,c.  xxix.),8,  65. 
— ^Sect.  65  of  the  Metropolitan  Paving  Act, 
1817  (inter  alia),  prohibits  any  person  from 
"  hanging  ont  or  exposing,  or  causing  or 
permitting  to  be  hung  out  or  exposed,  any 
meat  or  offal  or  other  matter  or  tning  what- 
soever from  any  house,  buildings,  or 
premises  belonging  to  or  occupied  by  them 
over  any  part  of  either  of  sucn  pavements 
or  over  any  area  of  any  houses  or  other 
buildings  or  premises."  Held,  that  a 
reflector  light  tixed  by  staples  in  the  brick- 
work of  a  house  over  the  pavement  was 
not  within  the  section.  {Winshorrow  v. 
London  Joint-Stock  Bank  Limited.  May 
15,1903.    K.  B.  Div.)    478. 


MoTOB-CAB. — Speed  limit  in  Royal  Park — 
Parks  Begulatton  Act,  1872  (35  &  36  Vict, 
c,  15),  s.  9 — StatiUory  Rules  and  Orders, 
1904,  No,  979,  r.  4.— By  rule  4  of  the  Statu- 
tory Rules  and  Orders,  1904,  No.  979: 
"  Oars  propelled  or  drawn  hj  mechanical 
means  shall  only  be  admitted  finto  Royal 
Parks]  subject  to  such  regulations  as  may 
from  time  to  time  be  passed  by  the  Cyom- 
missioners  of  His  MAJesty's  works  and 
Public  Buildings,  and  published  by  nolice 
exhibited  in  the  parks."  These  nues  were 
made  under  the  Parks  Regulation  Act, 
1872,  and  were  duly  laid  l&fore  Parlia- 
ment. The  commissioners  published  a 
notice,  which  was  posted  at  the  park  gates, 
that  no  car  propelled  or  drawn  by  mechani- 
cal means  was  to  be  allowed  to  proceed  at 
a  greater  pace  than  ten  miles  per  hour. 
This  notice  was  not  laid  before  Parliament. 
Held,  that  the  regulation  contained  in  this 
notice  was  good.  {Musgrave,  app.  v. 
Kennison,  resp.  June  8,  1905.)  K.  B. 
Div.)    874. 


Smoke     from     tug  —  Nuisance  — 

"  Chim/ney'^ — Prohibition  order — Specify- 
ing works — Public  Health  {London)  Act, 
1891  (54  &  55  Vict.  c.  76),  ss.  5  (4)  (5),  23, 
24. — The  funnel  of  a  tug  plyinj^  to  and  fro 
in  the  river  Thames,  withm  the  jurisdiction 
of  the  port  sanitary  authority  of  London  is 
a  "chimney"  within  sect.  24  (b)  of  the 
Public  Health  (London)  Act,  1891.  If  a 
Court  of  snmmary  jurisdiction  makes  a 
prohibition  order  under  sect.  5  of  the  Public 
Health  (London)  Act,  1891,  such  order 
need  not  specify  the  works  to  be  done  by 
the  person  against  whom  the  order  is 
made  if  in  the  opinion  of  the  Court  no 
works  could  be  done  to  prevent  a  recur- 
rence of  the  nuisance.  {Tougle,  app.  v, 
Hopkins,  resp.  March  4,  1904.  K.  B. 
Div.)     680. 


Driving  recklessly — Danger  to  person 

on  car— Motor  Car  Act,  1903  (3  Edw.  7, 
c.  36),  8.  1. — Tlie  appellant  having  refused 
to  pay  a  toll  for  a  motor-car,  the  respondent, 
the  toll  collector,  placed  himself  m  front 
of  the  car  to  prevent  it  proceeding.  Having 
been  warned  to  stand  clear,  the  respondent, 
after  the  car  was  in  motion,  hung  on  to  the 
side  of  the  car,  was  carried  along,  and  after 
having  asked  the  impellant  to  stop  f  eU  off 
and  was  injured.  The  speed  of  the  car  was 
reasonable,  and  no  danger  was  caused  to 
anyone  but  the  respondent.  The  lustices 
convicted  the  appellant  of  reckless  driving, 
under  sect.  1  (1)  of  the  Motor  Car  Act 
1903.  Held,  that  the  conviction  was  wron^. 
{Troughton,  app.  v.  Manning,  resp.  ApnL 
5,1905.    K.  B.  Div.)    861. 

Naval  Enlistment.— JFaZ«e  statement — 
Royal  Naval  Resei^e — Naval  service  — 
Naval  Volunteers  Act  (16  Jt  17  Vict,  c.  69), 
8. 16 ;  16.  c.  73,  s.  17;  {23^  &2SVict .  e.  40), 
ss.  15, 16.— Sect.  16  of  the  Naval  Enlistment 
Act,  1853,  which  makes  it  a  criminal  offence 
for  a  person  on  entering  or  offering  himself 
to  enter  the  naval  service  to  make  any  false 
statement  with  intent  to  deceive  any  officer 
or  person  authorised  to  enter  or  enlist  sea- 
man or  others  for  such  naval  service,  does 
not  apply  to  persons  making  a  false  state- 
ment on  entering  or  offering  to  enter  the 
Broyal  Naval  Reserve,  a  force  created  by  a 
later  Act  of  Parliament.  (  Westhorpe,  app. 
V.  Powley,  resp.  Dec.  19,  1904.  K.  &► 
Div.)    747. 


NATUEALiaATiON.  See  <Mb  "  High  Treason 


Nuisance.— Smoke—Not  ice  to  abate — Noli 
to  prereiit  recurrence — Prohibitum  order 
Specifying  icorbi  —  Eviilencf  —  Publ 
Hualth  (Loadim.)  Act.  1891  (54  &  55  Vu 
c.  76).  M.  -1. 5, 430,  ached.  3.— Before  a  uotii 
is  Herrcd  under  seot.  ^  (2)  of  tliR  Pnbl 
HesUh  (Loniion)  Acl.  1891.  requiring  tl 
person  served  to  do  wbnt  is  necessary  t 
preTenting  reeurrence  of  the  uoisance,  it 
not  necessary  that  ft  notice  requiring  8U< 
]]er8on  to  abnte  the  nnisimiTe  luider  sect. 
(I)  shall  have  been  served  prerioualy  ' 
included  in  such  notice.  Therefore,  a  noti 
having Ijcen  given  under  sect.  4^2),  a  Con 
of  summary  jurisdiction  can  make  an  ord 
under  sect.  5  prohibiting  n  recnrrence 
the  nnisance  and  specifying  works  to 
execated.  where  the  only  notice  sorved  b 
been  under  sect.  4  (2),  if  such  Court 
satisfied  that  the  nnisance,  although  abate 
is  likely  to  recor.  On  the  liearing  of  i 
fomuttion  and  complaints  nndcr  sect.  5  ( 
(b)  the  respoodonls  proved  the  nuiaanc 
alleged,  but  offered  no  ovidcnco  as  to  he 
the  black  smoke  which  caused  the  nnisanc 
had  been  caused  or  as  to  vrliat  works  we 
necessary  to  abate  or  prevent  such  nuisauci 
Tlie  appelliknts'  nitucHsea  staled  that  t 
black  smoke  might  have  been  caused  by  ti 
furnace  doors  being  o])en  at  the  eauie  tin 
The  magistrnte  determined  that  the  i 
spondents  were  entitled  to  a  prohibit! 
order,  and  thereupon  the  appellants  requir 
tlut  the  order  slioiild  specify  tlie  wot 
thej  wore  to  execute  under  sect.  5  (5),  h 
insisted  that,  the  ease  being  closed,  t 
inagistratn  was  precluded  from  heari 
further  evidence  as  to  the  works  uecessai 
The  magistrate  therefore  added  to  his  pi 
hibition  order  a  direction  to  the  apjiellai 
to  fit  np  apparatus  to  prevent  the  fumi 
doors  being  opened  siniultaueonaly.  He 
that  the  orderwas  valid.  {Ceninil  Land 
Railway  Co.  v.  Hammemmith  Boron 
CovTidf.     Feb.  4and5,19W.      K.B.Di 


Pauper,  See  sub  "Poor Law,"'"  Vagrane 

Pebverting  Cocrbe  op  Law  a 
Justice,  Attempt..— Com jnen(  on  pei 
ding  trial— Netenpaper — Conspiracy — 3 
of  criminality. — To  publish  stateme 
ivhicli  are  calculated  or  tend  toprejud 
or  influence  the  minds  of  those  who  ei 
stitntc  a  tribunal  which  in  to  try  an  accut 


The  foUowiiig  weretne  mfttorial  coudttione 
in  tha  agreement :  I  promise  t«  abBtaia 
from  all  intoiicating  drink  whilst  resident 
on  the  colony;  and  I  pledge  myself  not  to 
enter  any  premisoB  where  intoxicating^ 
drink  is  sold,  and  to  disconr^e  others 
from  doing  so.  I  also  promise  to  ab«tain 
from  the  nse  of  all  profane  language  whilst 
on  the  colouv.  I  promise  to  aHend  the 
Saturd&y  night  roll-call  meetings  in  the 
citadel,  and  any  special  meetings  which 
may  from  time  to  time  be  arranged  by  the 
goveruor  of  the  colony.  I  also  promise  to 
attend  some  place  of  worship  once  on  a 
Sunday.  M.  refused  to  sign  the  agreement 
and  to  work  on  its  terms.  He  sabseqaently 
retamed  to  the  workhonso  and  became 
chargeable  to  the  rates.  On  an  information 
charging  him  that  he,  being  a  person  able 
whoQy  or  in  part  to  maintain  hiraaelf, 
wilfnlly  refnsed.  and  neglected  so  to  do, 
whereby  he  became  chargeable  to  t!ie 
union.  Held,  that,  as  these  conditions  had 
no  relatiou  to  either  the  work  or  to  the 
-  proper  or  efficient  dischargo  of  the  work, 
the  refusal  of  the  pauper  to  accept  work  on 
these  conditions  did  not  make  bim  guilty 
of  having  wilfully  refnsed  and  neglected  to 
maintain  himself.  [Poplar  Union,  apps. 
T.  Martin,  r«sp.  Feb.  2.  1TO5.  K.  B. 
Div.)     7»5. 

Pauper — Wilfully  refusing  or  neg- 
lecting to  maintain  himfelf —  6  Geo.-  4, 
e.  83,  s.  3.— In  considering  whether  or  not 
a  person  being  able  wholly  or  in  part  to 
maintun  himself  has  wilfully  refused  nnd 
neglected  so  to  do  within  sect.  3  of  the 
Vagrancy  Act,  1824,  because  he  has 
refused  work  outside  tlie  workhouse  for 
which  he  would  receive  board  and  lodging 
and  a  small  weekly  wage,  the  court  must 
consider  the  conditions  upon  which  the 
work  has  been  offered,  and  whether  the 
refusal  Ut  accept  such  work  or  such  condi- 
tion was  reasonable  or  not.  (Poplar  Union, 
apps.  V.  Martin  {No.  2),  reap.  July  11, 
1904.     K.  B.  Div.)    742. 

Manning     away     leaving     children 

charQeable     to    parith — Mainle^iance     of 
children — Conviction    for — Omiiiion 
esepiraHon     of    inipriionment    to    rem/ 
children  from,  workkouse — Fresh  offenci 

.  Liability  to  neeond  conviction — Defect 
form,  of  information — Vagrancy  Act,  1S24 
(5  Geo.  4,  c.  83).  e.  4— Dmded  Parishes 
and  Poor  Law  Amendment  Act,  1876  (39 
&  40  Viet.  c.  til),  s.  19.— A  person  who  has 
been  convicted  and  imprisoned  under  sect.  4 


of  the  Vagrancy  Act,  182*,  aad  sect.  19 
of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876,  for  running  away 
Hnd  leaving  his  children  whereby  they  have 
become  chargeable  to  the  parish,  may  be 
proceeded  against  and  convicted  a  second 
time  for  mnnin?  away  and  teaviuc  his 
children  chargeable,  unless  on  his  release 
from  prison  be  takes  hie  children  out  of 
the  workhonse  and  removes  their  chatve- 
ability.  as  the  leaving  his  children  in  uie 
workhouse  chargeable  to  the  parish  after 
his  release  from  prisou  constitutes  a  fresh 
substantive  oCence,  for  which  he  may  be 
punished  a  second  time ;  and  ho  may  be 
convicted  for  this  fresh  ofFenee  upon  aa 
information  wiiich  charges  him  with 
running  away  and  leaving  his  children 
"whereby  they  have  become  and  are  now 
actually  chargeable  to  tha  parish,"  as  the 
defect  in  the  form  of  the  information  by 
reason  of  the  children  being  already 
cliargeable  can  be  cured  by  sect.  1  of  the 
Summary  Jurisdiction  Act.  1348.  (Ban- 
nister, app.  V.  Sullivan,  resp.  May  11. 
1904.    K.B.DiT.)    ti85. 

Police. — Pm4ion~-"An>iuaipay"—Sptcial 
allowance—PoUce  Act,  1890  (53  &  5*  Viet. 
c.  45),  «.  1.  sched.  1.— By  the  PoUce  Act, 
1890,  a  coustable  is  entitled,  after  com- 
pleting a  certain  time  of  service,  to  a 
pension,  to  be  calculated  ''  according  to  the 
amount  of  his  annual  pay  at  the  date  of  his 
retirement."  Held  (affirming  the  judgment 
of  the  court  below),  that  a  special  allow- 
ance pay  to  a  constable  in  aadition  to  his 
ordinary  pay,  in  respect  of  permanent 
special  tluty,  was  not  "annual  pay" 
within  the  meaning  of  the  Act,  and  could 
not  be  taken  into  account  in  calculating 
the  amount  of  the  retiring  pension  1o 
which  lie  WHS  entitled.  {Uwertoa  v. 
Bidley  and  another.  March  13.  16,  and 
May  16.  1903.     H.  of  L.)     453. 

Practice, —  Appeal — Crimxtud  caut  or 
matter — Building  in  advanee  of  general 
line — Order  for  demolition-^ConvicHon — 
36  A  37  Vict.  c.  66,  e.  47  ;  57  *  58  Fid.  e. 
ccxii.  I.  22 ;  61  &■  62  Viet.  e.  cxrxvii.  e.  7. 
— A  magis^te  having  convicted  a  person 
of  erecting  a  building  beyond  the  general 
line  of  buildings  in  a  street  in  London, 
made  an  order  under  the  London  Building 
Acts,1894  and  1898,  for  the  demolition  of  the 
buildingand  refused  to  state  a  case.  The 
King's  Bench  Division  refnsed  to  grant  a 
mis   niti  for  a  mandamvs.     Held  by  the 
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matter,  and  that  no  appeal  lay  to  the  Court ; 
of  Appeal.     {Bex  v.  lyEyncourt.   Not.  11, 
1901.    C.A.)    68. 


Arraignment — Offence  after  previous 

conviction — Indictment  charging  previous 
conviction  after  count  for  misdemeanour — 
Arraignment  of  prisoner  on  count  charging 
previous    conviction    in  first    instance — 
Mrror— Larceny  Act,  1861  (24  A  25  Vict 
c.  96),  s.  116 — Prevention  of  Crimes   Act, 
1871  (34  <b  35  Vict.  c.  112),  ss.  7,  9.— The 
provision  in  sect.  116  of  the  Larceny  Act, 
1861,  regulating  the  proceedings  upon  any 
indictment  for  committing ''any  offence 
after  a  preyious  conyiction,  and  requiring 
that  the  offender  shall,  in  the  first  instance, 
be  arraigned  upon  so  much  only  of  the 
indictment    as    char^^    the    subsequent 
offence,  and  that  the  jury  shall  be  charged 
in  the  first  instance  to  inquire  concerning 
such  subsequent  offence  only,  is  a  genenQ 
provision  and,  notwithstanding  the  words 
in  the   beginning  of  the  section  "  in  any 
indictment    for     any   offence    punishable 
under  this  Act."  the  words  "  any  offence  " 
are  not  limited  to  *'  any  offence  punishable 
under  this  Act " — ^that  is,  the  Larceny  Act, 
1861 — but  apply  to  and  include  the  case  of 
an  indictment  for  an  offence  not  punish- 
able under  the  Act  fallowed  by  a  count 
charging  a  previous  conviction,  in  which 
case  the  fact  of  the  previous  conviction 
cannot  be  put  before  the  jury  in  the  first 
instance.    A    prisoner    was  arraigned  at 
quarter  sessions  upon  an  indictment  con- 
taining a  count  for  the  misdemeanour  of 
attempting  to  commit  a  hirceny,  and  also  a 
count  cliarginp  a  previous  conviction  for 
felony.      He    was    arraigned    upon    and 
pleaded  not  guilty  to  botli  counts  at  the 
same  time  and  was  given  in  charge  to  the 
jury   upon    both    counts,  and    after    the 
evidence  had  been  given,  but  before  ver- 
dict, objection  was  taken  by  his  counsel  to 
the  arraignment,  on  the  ground  that  the 
prisoner  ought  not  to  have  been  arraigned 
in  the  first  instance  on  the  count  charging 
the  previous  conviction.     Effect  was  given 
to  this  objection ;  the  jury  were  discharged 
before  giving  their  verdict,  and  the  prisoner 
was  put  back  until  the  next  sessions.    At 
the  next  sessions  he  was  again  brought  up 
for  trial ;   there  was  no  fresh  arraignment 
of  the  prisoner  upon  the  indictment,  but  he 
was  given  in  charge  to  the  jury  upon  the 
first  count  only,  and  he  was  tried,  con- 
victed, and  sentenced  upon  the  first  count 
only,  the  fact  of  the  previous  conviction  not 
liaving  been  mentioned  to  the  jury.   Held, 
that,  in  arraigning  the  prisoner  in  the  first 


instance  on  the  count  charging  the  previous 
conviction  before  he  had  been  tried  and 
convicted  on  the  count  charging  the  mis- 
demeanour, there  was  a  contravention  both 
of  the  general  principle  of  law  that  the 
previous  conviction  ought  not,  in  the 
absence  of  statutory  provision  to  the  con- 
trary, to  be  made  known  to  the  jury  before 
conviction,  and  of  the  provisions  of 
sect.  116  of  the  Larceny  Act,  1861 ;  and  it 
made  no  difference  that  the  trial  had  been 
postponed  and  that  the  fact  of  the  previous 
conviction  had  not  been  made  known  to  the 
jury  who  convicted ;  that  the  defect  was  a 
substantial  one,  which  was  not  cured  by 
verdict,  and  that  therefore  there  was  error 
on  the  record.  (Falkner  v.  The  King, 
April  10,  1905.    K.  B.  Div.)    838. 


—  Conviction  form — Sufficiency  of  des- 
cription of  offence — Conspiracy  and  Pro- 
tection ofPropeHy  Act,  1875  (38  A  39  Vict, 
c.  86),  s.  7 — Summary  Jurisdiction  Act, 
1879  (42  &  43  Vict.  c.  49),  s.  39.— A  con- 
viction under  sect.  7  of  the  Conspiracy  and 
Protection  of  Propei-ty  Act,  1879,  stated 
that  S.,  "with  a  view  to  compel  M.  to 
abstain  from  working  for  J.  B.  at  P.  C, 
which  he  had  a  legal  right  to  do,  unlawfully, 
wrongfully,  and  without  legal  authority,  did 
injure  the  property  of  the  said  M."  Held, 
that  although  the  conviction  sufficiently 
specified  the  act  which  M.  had  a  legal  right 
to  do,  and  which  S.  sought  to  compel  him 
to  abstain  from  doing,  yet,  as  it  did  not 
specify  the  property  of  M.  that  had  been 
injured,  it  was  bad.  Sect.  39  of  the  Sum- 
mary Jurisdiction  Act,  1879,  does  not 
justify  the  omission  from  the  conviction 
of  whatever  is  necessary  as  the  iugfredients 
of  the  offence  with  which  the  defendant  is 
charged.  The  mere  description  of  the 
offence  may  follow  the  statutory  words,  but 
whatever  it  is  necessary  to  state  to  show 
that  the  person  convicted  has  done  a  specific 
act  whicn  brings  him  within  (he  words  of 
the  statute  must  be  found  specified  in  the 
conviction.  {Smith  v.  Moody.  Oct.  29, 
1902.    K.  B.  Div.)    369. 


— —  Costs — Right  of  Crotcn  to — Sumnuiry 
proceedings  under  Excise  Acts — Sumynary 
Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43), 
ss.  18,  35 — Summiary  Jurisdiction  Act, 
1879  (42  &  43  Vict.  c.  49),  ss.  49,  63— 
Finance  Act,  1898  (61  A  62  Vict.  c.  10),  s. 
4  (1). — Where  the  Crown,  or  someone  on 
behalf  of  the  Crown,  takes  proceedings 
under  any  statute  relating  to  the  revenue 
under  the  control  of  the  Commissioners  of 
Inland  Revenue  or  the  Commissioners  of 


Goebtms  before  &  court  of  aummary  jnris- 
dictjon,  Bnch  court  of  Bummary  juris- 
diction  has  power  to  make  an  order  for  the 
payment  of  costs  by  Tirtue  of  sect.  53  of  the 
Summary  JuriBdiction  Act,  1879,  {Thomas 
r.  Prilchard.  Oct.  30,  1902,  K.  B.DiT.) 
376. 

Evidewx — Statement    of  prUoner — 

Antmers  to  quesiima  of jperami  in  authority 
— PrecioiiB  caution. — When  a  atateroeiit 
has  been  made  by  a  prisoner  in  answer  to 
the  questions  of  a  person  in  aathority,  it  is 
in  the  discretion  of  the  judge  iv  admit  or 
reject  such  aatatement.  The  latter  conrse 
sliimid  1)0  a.lii)ited  if  liiCTo  is  reiinim  to 
think  that  thp  prisoner,  owing  |J>  prpHsur 
olercised  by  the  questioner,  or  in  order  t 
escape  from  his  custody,  may  have  been 
induced  to  make  admissions.  {Eex  v. 
Knight  and  Thayre.  Lewes  AssiEes. 
Channell,  J.)     711. 

-■ EBtdeiice — Co'itdact   skoi/jing  defejir 

daat  disbelievee  in  hia  own  ixine — Inducing 
■witnees  to  give  false  evidence. — Evidence 
of  the  accnsed  liHving  induced  another 
person  to  give  false  erideuue  for  the 
defence,  on  the  hearing  of  the  case  before 
the  magistrate,  is  admissible  at  tlie  trial, 
cm  the  principle  that  the  conduct,  of  a  party 
1o  litigation  may  be  proved  aud  iisuil  in 
evidence  against  him,  if  it  is  such  as  to  load 
to  the  reasonable  i]iference  that  he  dis- 
believes in  his  own  case.  {Rex  v.  Watt. 
Dl'c.  14. 16, 18  and  21, 19U5.  C.  0.  C.)  852. 

Evidence — FaUe  pretences — Courts 

ofcontbict — Evidence  of  subsequent  tranr- 
action — When  admissiile. — The  test  to  be 
applied  in  considering  whether,  on  the  trial 
of  an  indictment  charging  obtaining  money, 
goods,  or  credit  by  false  pretences,  evidence 
of  asts  of  the  defendant  subsequent  to  tl 
which  arc  the  subject  of  thu  indictment 
is  admissible,  is  whether  the  evidence  is 
relevant.  A  connection  must  be  shown  to 
exist  between  the  acts  which  are  the  snbject 
of  tho  indictment  and  the  acts  sought  to  be 
proved.  The  fact  that  the  subsequent  acts 
abuw  that  the  defendant  ha.s  committed  an 
offpnce  distinct  from  that  which  la  charged 
Ln  the  indictment  is  not  sufficient  to  make 
evidence  of  thesuliseqnentactsiuadnuEsible 
i£  a  connection  is  shown  to  exist  between 
the  transactions,  Reg.  v.  Soli  (3  L.  T.  Bep. 
310;  8  Coi  C.  C.  4111  considered  aud  ei- 
plftined.  [Rex  v.  Smilk.  Jan.  28.  1905. 
C.  C.  R.)    80.t. 

I 

Evidenrt^ — Fahe  alalemeiii — BindoT' 


— Manager— No   necettity  for  formal  q». 

? liniment — Person  acting  an  manager — 
raciice — Beilating  cage — Larrxny  Ad, 
1861  (24  *  25  Vid:.  c.  96),  «.  84.— A  person 
who  de  facto  acts  as  manager  of  a  company 
is  a  "  manager "  within  the  meaning  ot 
seel.  84of  the  Larceny  Act,  1861.  Evidanee 
that  the  person  charged  as  a  "manager" 
under  that  section  tooR  an  active  part  in  the 
management  of  the  company,  and  was  not 
merely  directing  or  advising  a  policy  to  be 
carried  out  by  others,  is  sufficient  to  support 
a  conviction  for  making,  circulating,  and 
publishing  a  false  statement  with  intent  b> 
induce  persons  to  become  shareholders  in 
the  conipiiuy,  mul  no  evlileiico  of  a  formal 
nppointrai'nt  is  necesHary.  {Bex\.  lAiirsoii. 
Jan  21  and  ^1,  1905.     C.  C.  E.)    812. 

Evidence  —  Prieoner's      evidence — 

CroKH-eiontinrtfMHt  a»  to  character — Im- 
putation  mi  prosecutor — Criminal  Eeidence 
Act,  1898  (6]  <fc  62   Vict.  c.  36).  s.  1.— Two 

g'isoners,  R.  and  B.,  wcrejointly  indicted. 
.,  giving  evidence  on  his  own  behalf,  was 
asked  in  cross-examination  whether  the 
proeecutor'e  atatement  was  true.  Ha  re. 
plied,  "  No.  It  is  a  lie,  and  he  is  n  liar." 
Counsel  for  the  prosecution  was  then 
allowed  to  cross-examine  B.  n.s  to  hia 
character.  Held,  that  the  prisoner  hail  not 
rendered  himself  liable  to  this  cross-ex- 
amination, as  his  answer  must  be  taken  tu 
hare  been  merely  an  emphatic  denial,  and 
that  consequently  the  conditions  laid  dovni 
by  sect.  1  (/)  (ii.jof  tho  Criminal  Evidence 
Act,  1898,  as  precedent  to  a,  itross-eiamini- 
tion  an  to  character  hod  not  been  fulfilled ; 
that  the  cross-examination  was  improper; 
and  that  the  conviction  of  both  the  prisoners 
must  bo  quashed.  (Rexv.  Rouse  and  Barrell. 
Nov.  27,  1903.    C.  C.  R.)    592. 

Evidence — Cruelty  to  children — Pre- 

senee  of  chUd  at  trial — WTitm  necessary — 
57  it  58  Vict,  c.  41,  s.  16  (6).— By  swt.  16 
of  the  Prevention  of  Cruelty  to  Childran 
Act,  1894,  it  is  provided  that  where  in  any 
proceedings  with  relation  to  an  offence  <d! 
cruelty  witliiu  the  meaning  of  tho  Act,  or 
of  any  of  t)ie  offences  mentioned  in  the 
schedule  to  the  Act,  the  Court  is  satisfied 
by  the  evidence  of  a   registered   medical 

Eractiiiciner  that  the  attendance  before  the 
onrt  in  respect  of  any  child  of  whom  the 
offence  is  alleged  to  uavo  been  committed 
would  involve  serious  danger  to  its  lift>  or 
health,  and  is  further  satisfied  that  the 
eridenco  of  tho  childis  nut  essential  to  the 
juBt  hearing  of  the  esse,  tlie  case  luay  bo 
proceeded    vcith    and    determined    in    the 


i: 

•baence  of  the  child.  Held,  that  tltia  euac 
ment  does  uot  require  the  proaence  of  tl 
ohild  in  Court  iu  every  tiaae,  but  oulj  whf 
the eridencc of  the  child  is  necessary.  {& 
V.  Hah.    Nov.  18, 1904.    C.  C.  R.  1     739 

Evidence — Fniud — Obtaining  cred 

by  fraud  —  AnteeedenU  act* — Spttem  i 
fraud — Courge  of  condacl. — Evidenee  ( 
bHb  anterior  to  tli«  couiTnisaion  of  th 
offence  alleged  in  tUii  indii;imetit  ia  admi« 
siblea^iiiBtn  person  charged  wit  li  obtaining 
credit  by  frand.  if  such  evidence  i 
evidence  that  the  credit  was  obtained  ii 
pitrsnance  of  a  systpm  of  fraud  carried  oi 
b;  the  defendant.  Eridenee  of  autecoden 
acta  is  also  admissible  to  prore  a.  ctmrso  □: 
conduct  Degatiriiiir  acindeut.  inadvertence 
or  negligence.  [Mfx  v.  Wijatt.  Nov.  27 
1903.     C.  C.  R.I    4«2. 

Evidence  — CroM-examiiiation     oj 

prisoner  as  to  character — Dciiialby  pritonei 
of  truth  of  evidence — Defence  ineoiuiisleilt 
loith  trutkfulnena  of  -witneenfor  prosecution 
—  Im/pittation*  on  chanicter  —  Crvmitud 
Evidence  Act.  1898  (til*  62  Fict.c.36). 
».  1. — A  prisoner,  by  denyiu);  the  tmth  of 
the  evidence  given  by  the  nitnesses  fortbe 
prosecutioii,  does  not  make  au  imputation 
on  the  character  of  the  witnessca  for  the 
prosecntion  within  the  meaning  of  the 
CriminalEvidence Act,  1898.  s.l.  Neither 
is  setting  np  a  defence  which  is  incousistent 
with  the  trath  of  the  statments  made  by 
the  witncHi^s  for  the  prosecntion  setting 
up  A  defence  the  nature  and  conduct  ot 
which  is  such  as  to  involve  impntations  on 
tlie  character  of  the  witnesses  for  the 
proseeatjon  so  as  t«  make  the  prisoner 
Usble  to  croas-Qxamination  as  to  character. 
[Bex  V.  Bridffavfler.  Nov.  18,  1904. 
C.  0.  B.)    737. 

Evidence — Previouimiivietion — Trial 

bujury — Prevention  of  Crimea  Act,  1S71 
(54  *  36  Vict.  c.  112),  8».  7,  9.  20— Sum- 
joary  Jurisdiction  Act,  1879  (12  *  43  Viet. 
e.  48),  a.  17. — Every  ingredient  of  an  offence 
charged  in  an  indictment  mnst  be  proved 
before  the  jury.  By  sect.  7  of  the  Pre- 
rention  of  Crimes  Act,  1871,  a  person  who 
has  been  convicted  on  an  indictment  for  a 
crime  is  guilty  of  aii  offence  under  that 
Act  if  (inter  alia)  he.  is  fonnd  in  any  place 
nnder  such  circnmstnnces  as  to  HRtisfy  the 
Court  before  whom  lie  iu  iiuugbt  that  lie 
WAS  about  to  commit  or  to  aid  iu  tlie 
commission  of  any  offence  pnnishable 
on  indictment  or  summary  conviction. 
or     was    waiting   for    an    opportunity   to 
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Evidence — Admissibility — Statement 

of  affairs  in  bankruptcy  —  Compulsory 
exaininaUon — Misappropriation  of  trust 
moneys — Bankruptcy  Act,  1883 — Bank- 
ruptcy Act,  1890,  General  Rule  217—25  <fc 
26  Vict.  e.  96,  s.  80—47  <£?  48  Vict.  c.  52,  s.  16 
—53  cfc  64  Vict.  c.  71,  s.  27  (2).— The  state- 
ment of  affairs  made  by  a  bankrupt  in 
compliance  with  sect.  16  of  the  Bankruptcy 
Act,  1883,  and  rale  217  is  not  a  statement 
made  in  a  compulsory  examination  within 
the  meaning  of  sect.  27  (2)  of  the  Bank- 
ruptcy Act,  1890.  It  is  therefore  admissi- 
ble in  evidence  agfainst  a  bankrupt  charged 
with  appropriating  trust  moneys  to  his 
o^TTi  use.  {Bex  v.  Pike.  Feb.  1,  1902. 
C.  C.  B.)    164. 


Isle  of  Man  Gaol  Delivery — Appeal  to 


circumstances  should  be  negatived  in  the 
indictment.  {Bex  v.  James.  Dec.  14, 1901, 
Feb.  1, 1902.    0.  C.  R.)    156. 


Privy  Council — Sufficiency  oj^  evidence. — 
In  a  criminal  case  where  there  is  evidence  for 
the  jury  in  snpxx)rt  of  a  conviction  the 
Judicial  Committee  will  not  give  leave  to 
appeal.  {Ex  parte  Aldred.  July  24, 1901. 
Judicial  Committee  of  the  Privy  Council.) 
149. 


Pleading —  Indictment  —  Necessary 


avermerd — Negativing  proviso  — Married 
woman —  Larceny   by   vnfe   of  husband* s 
goods — Married    Women's  Property    Act, 
1882  (45  <fc  46  Vict.  c.  75),  ss.  12,  16.— 
Where  a  statute  by  which  an  offence  is 
created  contains  a  proA'iso  which  affords  a 
defence  to  proceedings  taken  in  respect  of 
the   offence,  it  is  not    necessary   for  the 
prosecution  to  negative  the  proviso,  unless 
the  proviso  is  in  the  nature  of  an  excep- 
tion so  incorporated,  directly  or  by  reference, 
with  the  enacting  clause  that  the  enacting 
clause  cannot  be  read  without  the  qualifica- 
tion introduced  by  the  proviso.    A  married 
woman  was  charged  ou  an  indictment  with 
larceny  of  her  husband's  goods.    It  was  not 
alleged  in  the  indictment  that  she  was  the 
wife  of  the  prosecutor,  nor  that  the  goods 
were  taken  py  her  when  leaving  or  desert- 
ing   her  husband.     It  was  objected   that 
the  indictment  was  bad  because  it  did  not 
allege  circumstances  which  showed  that  the 
case  did  not  come  within  the  proviso  to 
.sect.  12  of  the  Married  "Women's  Property 
Act,  1882  (45  &  46  Vict.  c.  75)— applied  to 
wives  by  sect.  16 — which  enacts  that  no 
criminal  proceedings  shall  be  taken  unless 
under  the  circumstances  mentioned.    Held, 
on  a  case  stated,  that  as  the  proviso  to 
sect.  12  affords  a  defence  merely,  stating 
circumstances  which  may  be  pleaded  in 
answer  to  an  indictment  founded  on  the 
section,   it    is    not    necessary    that   these 


Summai'y  Jurisdiction — Summons — 

Service  on  re^Acred  company — Food  and 
Drugs  Acts — Companies  Act,  1862  (25  <C;  26 
Vict.  c.  89),  s.  62. — ^A  summons  issued 
against  a  company  incorporated  under  the 
Companies  Acts,  1862  to  1898,  must  be 
served  in  accordance  with  sect.  62  of  the 
Companies  Act,  1862.  Appearance  on 
behalf  of  the  Company  does  not  waive  the 
irregularity.  (Pearksy  Gwnston,  and  Tec 
Limited,  apps.  v.  Bichardsony  reap. 
Nov.  19, 1901.     K.  B.  Div.)    96. 

See  also  sub  "False  Imprison- 
ment," "  High  Treason,"  "Larceny,"  "Local 
Government.'* 

Public   Health.  —  By-law  —  Continuing 
offence  —  Evidejice — Bea^onaJbleness. — The 
appellants,  having  been  convicted  of  per- 
mitting a  new  building,  executed  in  contra- 
vention of  a  by-law,  which  by-law  did  not 
contain  any  provision  allowing  the  local 
authority  to  dispense  with  its  provisions  in 
any  particular  case,  to  continue  to  exist  in 
such  state  as  to  be  in  contravention  of  the 
by-law,  the  only  evidence  given  was  that 
one  of  the  appeUants  had  been  convicted  of 
originally  erecting  the  building  contrary  to 
the  by-law,  and  that  it  was  in  the  same 
condition  as  then,  and  that  both  appellants 
resided  in  the  house  to  which  the  building 
in  question  was  attached.     Held,  that  the 
by-law  was  reasonable ;  that  the  conviction 
for  the  original  offence  was  not  evidence  of 
the     continuing    offence ;   and    that    the 
justices  had  power  under  sect.  16  of  the 
Summary  Jurisdiction  Act,  1875,  to  deal 
with  an  offence  against  the  by-laws  if  they 
thought  fit  so  to  do.     {Pomeroy  and  another 
V.  Malverti  Urban  District  Council.    July 
6,  1903.)    572. 


Unsound  meat — Carcase  deposited  for 


purpose  of  sale — No  exposure  for  sale — 
Offence — rerson  to  whom  article  "  belongs 
or  did  belong  at  the  time  of  exposure  for 
sale  "—Public  Health  Act,  1875  (38  *  39 
Vict.  c.  55),  ss.  116,  117— PttfcKc  HeaUh 
Acts  Amendment  Act,  1890  (53  ^  54  Viet, 
c.  59),  8.  28. — The  owner  of  unsound  meat 
who  has  deposited  the  same  for  the  purpose 
of  sale  and  intended  for  the  food  of  man« 
uxx)n  premises  other  than  his  own  where  it 
is  seized  before  it  has  been  exposed  for  sale, 
does  not,  by  so  depositing  the  meat — ^there 
being  no  expostire  for  sale — ^become  liable 


to  a  penalty  either  under  sect.  117  of  tli 
Pablic  Health  Act,  1875,  taken  by  itself,  c 
under  that  section  as  amended  and  extende 
by  sect.  28  of  the  Public  Health  Ac< 
Amendment  Act,  1890.  Barlow  v.  Terre 
(«5  L.  T.  Rep.  148 ;  (1891)  2  Q.  B.  lO: 
followed.  Fiiih,  app.  v.  McPh^yif,  res] 
April  I-,  1905.     K.  B.  D\y.)    821. 

Unsound     meat — Meat    goiny    bo 


while  stored — Meat  not  set  out  or  offen 
for  sale"^"'  Inte^ided  for  tliefood  of  man  "- 
Public  Health  Act,  1875  (38  &  39  Vict. 
55),  8S.  116,  117. — On  a  Monday  mominj 
shortly  after  tv7elye  o'clock  at  noon,  f 
inspector  of  nnisances  Adsited  the  she 
where  the  appellant  carried  on  the  bnsinei 
of  a  buteher.  The  shop  contained  a  sa: 
which  the  inspector  found  closed.  It  wi 
opened  by  him  and  found  to  contain  son 
moat  which  showed  signs  of  decompositio 
Biisiuess  was  carried  on  at  the  appellant 
Hhop  ui>  to  midnisfht  on  the  previoi 
Saturday,  when  all  the  meat  remainii 
unsold  was  placed  in  the  safe,  and  was  th< 
sound  and  tit  for  the  food  of  man.  On  tl 
Monday  in  question  the  safe  had  not  be< 
opened  after  midnight  on  the  provioi 
Saturday  until  the  inspector's  visit, 
l)eriod  of  thirty-six  hours.  In  the  ordina 
course  of  the  apx>ellant'8  business  all  tl 
meat  contained  m  the  safe  would  have  be* 
examined  before  setting  it  out  for  sale,  ai 
any  part  found  to  have  been  unsound  won 
have  been  removed.  Held,  that  there  w 
no  evidence  that  the  meat  was  deposit 
on  the  appellant*s  premises  for  the  purpo 
of  sale  and  intended  for  the  food  of  ma 
Mallin8<m  v.  Carr  (17  Cox  C.  C.  220;  ( 
L.  T.  Rep.  459;  (1891)  1  Q.  B.  4 
distinguished.  (Wieland,  app.  y.  BuiU 
HogaUy  resp.  March  29,  1904.  K. 
Div.)   630. 

Public  Meeting.    See  sub  "  Justice  of  t 
Peace." 

Sale  op  Pood  and  Dbuos  Acts. 
Adulteration — Sale  "  to  prejudice  of  p\ 
chaser" — No  evidence  of  inferiority 
article  sold — Glucose  added  to  marmalo 
—  Sale  of  Food  and  Drugs  Act,  18 
(38  &  39  Vict,  c.  63),  «.  6.— To  a  perg 
who  asked  for  a  pot  of  marmalade  a  gro< 
sold  a  pot  of  marmalade  which  was  f  ou 
to  contain  13  per  cent,  of  starch  gluco 
The  glucose  consisted  of  sugar,  a  gumi 
substance  which  had  no  sweetening  p 
perty,  and  water.  There  was  no  le^ 
standard  for  the  making  of  marmala 
and  manufacturers  used   various  recif 
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procoediugs  must  still  be  takon  before  a 
court  having  jurisdiction  in  the  place 
where  the  warranty  was  given,  unless  the 
proceedings  are  in  respect  of  the  warranty 
given  to  the  i)er8on  from  whom  the  article 
was  purchased  for  analvsis,  in  which  case 
the  proceedings  for  giving  the  false  war- 
ranty may  be  tiaken  before  the  court  which 
has  jurisdiction  to  hear  the  original  infor- 
mation under  sect.  6  of  the  Act  of  1875,  as 
well  as  before  the  court,  having  jurisdic- 
tion in  the  place  where  the  warranty  was 
given.  (Maniwrs,  app.  v.  Tyler,  resp. 
May  3, 1902.     K.  B.  Div.)    222. 


Adulteration  —  Warranty      from 


ariginnl  vendor  —  Proceedings  —  Limita- 
tion — Summary  Jurisdiction  Act,  1848 
(11  &  12  Vict.  c.  43),  8, 11—38  &  39  Vict.  c. 
63),  8.  20—Sah  of  Food  a^id  Bru^s  Act, 
1899  (62  &  63  Vict  c.  51), «.  20  (6).— Pro- 
ceedings against  a  person  who,  in  respect 
of  an  article  of  food  or  drug  sold  by  him  as 
principal  or  agent,  has  given  to  the  i)ur- 
chaser  a  false  warranty  in  writing,  under 
sect.  20  (6)  of  the  Sale  of  Food  and  Drugs 
Act,  1899,  must  be  commenced  within  six 
months  from  the  giving  of  warranty. 
(Whitaker,  app.  v.  Fomfret,  resp.  Feb.  25, 
1902.    K.  B.Div.)    180. 


Adulteration — Milk — Milk    sold    as 


taken  from,  cow — Deficiency  in  milk  fat — 
Sale  of  article  not  of  nature,  substance, 
and  quality  demanded — Ldability  to  con- 
viction— Sale  of  Food  and  Drugs  Act,  1875 
(38  <fe  39  Vict.  c.  63),  s.  6.— The  appellant 
was  summoned  under  sect.  6  of  the  oale  of 
Food  and  Drugs  Act,  1875,  for  selling  to  a 
purchaser  who  asked  for  new  milk  an 
article  which  was  not  of  the  nature, 
substance,  and  quality  demanded.  It  was 
proved  and  admitted  that  the  milk  had  not 
been  tampered  with,  but  had  been  sold 
exactly  in  the  same  condition  a^  it  had 
come  from  the  cows,  and  the  justices  found 
ihab  there  had  been  no  adulteration  of  or 
substraction  from  the  milk,  but  it  was 
proved  that  the  milk  sold  was  deficient  by 
at  least  30  per  cent,  in  the  milk  fat  proper 
to  genuine  milk ;  and  it  appeared  that  tliis 
deficiency  in  fat  was  due  to  the  system  of 
milking  adopted  by  the  owner  of  the  cows 
from  whom  the  appellant  purchased  the 
milk,  by  allowing  an  unusmilly  long 
interval  to  elapse  between  the  milkings, 
whereby  a  portion  of  the  fat  in  the  milk 
became  absorbed  by  the  cows.  The  petty  ! 
sessions  having  convicted  the  appellant 
under  the  section,  and  the  quarter  sessions  I 
having  i^rmed  the  conviction:  Held  (by' 


Lord  Alverstone,  C.J.,  and  Chauncll,  J., 
Darling,  J.  dissenting),  iliat  there  was 
evidence  on  which  the  justices  could 
properly  convict  the  appellant  under  sect.  6, 
and  that  he  was  rightly  convicted  of  having 
sold  an  article  which  was  not  of  the  nature, 
substance,  and  quality  demanded.  {Smithies, 
app.  V.  Bridge,  resp.  May  1  and  2,  1902. 
K.  B.Div.)    342. 


Adulteration — Butter — Notice  in  shop 


— Notice  on  wrapper—^Lahel — Protection 
of  seller  by  iiotice  on  wrapper  delivered 
with  article — Sale  of  Food  and  Drugs  Act, 
1875  (38  &  39  Vict.  c.  63),  ss.  6,  8.--T0  a 
purchaser  who  went  into  a  shop  and  asked 
for  half  a  pound  of  best  fresh  butter  the 
seller  sold  butter  which  was  found  to  be 
adulterated  by  the  addition  of  water,  and 
which  was  in  fact  milk-blended  butter 
containing  an  excess  of  water.  There  was 
hung  in  a  conspicuous  place  in  the  shop  a 
notice  that  all  butter  sold  in  the  shop  was 
milk-blended  butter,  and  the  batter  when 
lianded  to  the  purchaser  was  wrapped  up 
in  a  paper  wrapper  on  which  was  printed  a 
notice  that  the  butter  was  choicest  butter 
blended  with  milk,  whereby  the  percentage 
of  water  in  it  was  increased.  Upon  an 
information  against  the  seller  under  sect.  6 
of  the  Sale  of  Food  and  Drugs  Act,  1875, 
for  selling  butter  which  was  not  of  the 
nature,  substance,  and  quality  of  the  butter 
demanded,  the  justices  found  that  the  sale 
was  to  the  prejudice  of  the  purchaser,  but 
that  the  seller  was  protected  by  sect.  8  of 
the  Act  by  reason  of  the  notice  in  the  shop, 
and  by  reason  that  the  butt«r  was  wrapped 
in  a  printed  notice  disclosing  the  fact  that 
the  article  was  a  mixture,  but  there  was  no 
finding  by  them  as  to  whether  the  notice 
on  the  wrapper  could  or  could  not  be  seen 
by  an  ordinary  purchaser.  Held,  that  the 
notice  on  the  wrapper  was  a  sufficient 
notice  bv  label  witmn  sect.  8,  and  was  a 
good  deience  under  that  section,  and  that 
the  justices  were  right  in  dismissing  the 
information.  (Haves,  app.  v.  Rule  and 
another,  resps.  April  21  and  22,  1902. 
K.  B.Div.)    328. 


Adulteration  —  Warranty —  Contract 


by  letters — Label — Verbal  contract — Notice 
—Sale  of  Food  and  Drugs  Act,  1875  (38  A 
39  Vict.  c.  63),  «.  26— Sale  of  Food  and 
Drugs  Act,  1899  (62  «fe63  Vict.  c.  51), «.  20. 
— The  C.  P.  D.  Company  Limited,  by  a 
contract  in  writing,  agreed  to  buy  pure  new 
milk  with  all  its  cream,  each  chum  to  bear 
a  written  warranty.  To  each  chum  was 
attached  a  label:  "Warranted  pure  new 


milk  with  all  its  cream  delivered  unc 
contract."'  The  company  also  verba 
agreed  to  buy  milk,  and  that  a  writi 
wammty  should  be  given  with  each  c( 
signment  in  the  form  of  a  label.  To 
chum  delivered  under  that  agreement  \i 
attached  a  label:  "Warranted  pure  n 
milk  with  all  its  cream."  Prosocutic 
having  l)een  instituted  against  the  compa 
under  sect.  6  of  the  Sale  of  Food  a 
Drugs  Act,  1875,  notice  was  given 
their  behalf  under  sect.  20  (1)  of  the  S^ 
of  Food  and  Drugs  Act,  1899,  and  cop 
of  the  labels  were  inclosed.  It  was  fou 
by  the  magistrate  that  all  the  requiremei 
of  sect.  25  of  the  Sale  of  Food  and  Dm 
Act,  1875,  had  been  complied  with,  and 
discharged  the  company  from  the  prosec 
tions  for  selling  milk  not  of  the  natu 
substance,  and  quality  demanded  by  t 
purchaser,  such  milk  being  delivered 
pursuance  of  these  contracts.  Held,  tl 
the  magistrate  was  right.  Semble,  thai 
contract  to  give  a  written  warranty  nc 
not  be  in  writing.  (Irving y  app.  v.  Call 
Park  Dairy  Company  Lhnited,  resp 
Bacon,  app.  v.  The  Same.  April  20,  19< 
K.  B.  Div.)    295. 


Adulteration   of  food  —Milk — TFi 


ranty — Contract  for  future  deliveriei 
Application  to  particular  delivery — Sale 
Food  and  Drugs  Act,  1875  (38  &  39  V\ 
c.  63),  88.  9,  25.— Sect.  25  of  the  Sale 
Food  and  Drugs  Act,  1875,  applies  oulv 
the  offence  of  selling  an  article  altered 
to  injuriously  affect  its  quality,  substai 
or  natiire.  It  does  not  apply  to  the  offei 
of  abstracting  from  an  article  part,  w 
intent  to  sell  the  article  in  its  altered  sti 
without  notice.  A  general  warranty 
writing  coutained  in  a  contract  i 
future  deliveries  of  milk  is  snfficic 
to  satisfy  sect.  25  of  the  Sale  of  Fc 
and  Drugs  Act,  1875.  It  is  u 
necessary  to  show  on  the  face  of  t 
warranty  that  it  applies  to  the  particul 
sale  of  milk ;  it  is  snilicieut  to  show  t 
connection  by  evidence.  The  section  dc 
not  require  a  specific  warranty  with  ea 
imrticular  sale  of  milk.  Laidhw  v.  Wils 
(1894),  1  Q.  B.  74)  followed ;  Robertson 
Harris  (82  L.  T.  Rep.  536 ;  19  Cox  C. 
495)  not  followed;  Harris  v.  May  ( 
Q.  B.  Div.)  dissented  from.  {Elliott,  ap 
V.  Pitcher,  resp.  June  6  and  12,  i9( 
K.  B.  Div.)     78. 


Adulterati&ii — Sample  — Division  j 


analysis — Article    sold  in  packets — Pu 
chase  of  a  number  of  packets  —  Mixi 
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ingredients  as  under :  It  has  been  reduced 
from  25  denrees  under  proofto  27*6  degrees 
under  prooi.  Held,  that  the  certificate  was 
sufficient.  {FiTtcUey  v.  Haas.  March  25, 
1903.    K.  B.  Div.)    399. 


Compounded  drug — Analyst's  certifi- 


cate— Decomposition — 38  &  39  Vict.  c.  63, 
88.  6, 18,  24. — ^Yinegar  of  squills  prepared 
according  to  the  British  Pharmacopoeia  has 
as  one  of  its  constituents  a  certain  pro* 
portion  of  acetic  acid,  but  the  British 
PharmacopoBia  do^'not  prescribe  how  much 
acetic  acia  should  be  present  in  the  com- 
pounded drug.  Eyen  if  properly  kept,  a 
chanfipe  or  decomposition  takes  place  in 
the  drug  which  reduces  the  quantity  of 
acetic  acid.  The  justices  were  of  opinion 
that  there  is  a  standard  for  the  quantity  of 
acetic  acid  which  should  be  present  in 
Annegar  of  squills  resulting  from  its  pre- 
paration as  directed  by  the  British 
Pharmacopoeia,  and  that,  liaving  regard  to 
the  deficiency  in  acetic  acid,  howsoever 
arising,  the  drug  sold  was  not  composed  of 
the  ingredients  in  such  proportions  as  that 
demanded  by  the  purchaser  and  was  to  his 
prejudice.  Held,  that  the  justices  were 
wrong,  as  there  was  no  eridence  that  the 

Surchaser  in  asking  for  vinegar  of  squills 
emanded  the  proportion  of  acetic  acid  that 
would  be  present  in  new  vinegar  of  squills, 
and  that  the  hypothetical  stuidard  set  up 
by  them  could  not  be  supported.  Semble, 
that  vinegar  of  squills  being  liable  to 
decomposition,  the  analyst  ought  to  append 
a  not-e  to  his  certificate  in  the  statutory 
form,  stating  whether  any  change  had  taken 
place  in  the  constitution  of  the  article  that 
would  interfere  with  the  analysis.  Quaere 
whether  this  omission  could  be  cured  by  the 
vivB,  voce  evidence  of  the  analyst.  {Hudson 
V.  Bridge.  March  26  and  27,  1903. 
K.  B.  Div.)    425. 


and  must  be  marked  in  accordance  with 
that  section.  (McNair,  app.  v.  Horan, 
resp.    July  11, 1904.    K.B.Div.)    729. 


Milk  —  Warraii}iy  —  Reservation  — 

AgenVs  responsibility  after  delivery. — The 
addition  of  the  words  "  but  without  accept- 
ing any  responsibility  after  delivery  "  do 
not  affect  a  warranty  so  as  to  make  it 
unavailable  as  a  defence  under  sect.  25  of 
the  Sale  of  Food  and  Drugs  Acts,  1875. 
{Wilson  V.  Playle.  April  3,  1903.  K.  B. 
Div.)   433. 


Margarine  in  tub  in  shop — Packa^ge — 


Margarine  Act,  1887  (50  &  51  Vict.  c.  29), 
K.  6. — A  tub  standing  at  the  back  of  the  ! 
counter  from  which  margarine  is  scooped ! 
to  be  supplied  to  a  customer  is  a ''  package  "  | 
within  sect.  6  of  the  Margarine  Act,  1887, , 


Milk-blended    butter — Margarine— 

Stibstance  with  more  than  10  per  cent,  of 
butter  fat — Margarine  Act,  18187  (50  A  51 
Vict.  c.  29)— 62  &  63  Viet.  c.  51,  s.  8.— 
Butter  blended  with  milk  so  that  it  con- 
tains an  excess  of  water  does  not  beeomo 
margarine.  Therefore  a  vendor  of  such 
milk-blended  butter  cannot  be  convicted 
under  sect.  8  of  the  Sale  of  Food  and  Drugs 
Act,  1899,  for  selling  margarine  containing 
more  than  10  per  cent,  of  butter  fat.  The 
sale  of  butter  blended  with  milk  is  lawful 
if  sold  as  such.  (Bayley,  app.  v.  Pearks. 
Gunston,  and  Tee  Ltd.,  reaps.  April  30. 
1902.     KB.  Div.)    289. 


Margarine — Excess  of   water — Sale 


not  of  nature,  substance,  and  quality  de- 
m>andedr-2S  &  39  Vict.  c.  63,  s.  6— 50 1^  51 
Vict.  c.  29. — ^Margarine  having  been  pur- 
chased and  analysed,  evidence  was  given 
that  it  contained  21  per  cent,  of  water ,  which 
was  at  least  5  i)er  cent,  in  excess  of  water 
that  margarine  should  contain.  Held,  that 
the  vendor  was  rightly  convicted  of  selling 
to  the  prejudice  of  the  purchaser  margarine 
not  of  the  nature,  substance,  and  quality 
demanded,  contrary  to  sect.  6  of  the  Sale 
of  Food  and  Drugs  Act,  1875.  (Burton 
and  Sons,  apps.  v.  Maitinson,  resp.  April 
23  and  24,  1902.    K.  B.  Div.)    262. 


—  Milk — Defi>ciency  in  fat — Sold  as  from, 
cow — Not  tampered  with  or  adultertUed — 
Sale  of  Food  and  Drugs  Act,  1875  (28  £39 
Vict.  c.  63),  s.  6. — ^The  appellant  was 
charged  under  sect.  6  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  for  selling  milk  not 
of  the  nature,  substance,  and  Quality  de- 
manded, as  such  milk  contained  only  2*81 
per  cent,  of  milk  fat.  It  was  proved  that 
there  had  been  no  adulteration  of  or 
abstraction  from  the  milk,  but  that  the 
deficiency  of  fat  was  due  to  the  cows  not 
having  been  milked  for  fourteen  hours,  and 
the  fat  becoming  absorbed  by  the  cows. 
The  hours  of  milking  adopted  by  the 
appellant  were  the  hours  usuaUy  adopted 
in  the  district.  The  justices  were  of  opinion 
that  they  were  bound  to  convict  by  the 
decision  in  Smithies  v.  Bridge  (87  L.  T. 
Rep.  167 ;  (1902)  2 K.  B.  13).  Held,  that 
the  justices  ought  to  have  considere<l 
whether  tlie  milk  was  of  the  nature,  sub- 
stance, and  quality  demanded ;  that,  unless 
the  quantity  of  milk-fat  which  was  absent 
was  so  large  as  to  point  to  an  abnormal 
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stat«  of  things,  there  was  uo  evidence  upon 
which  thejconld  convict  under  the  circum- 
stances. {Wolfendeyif  app.  v.  McCulloch, 
resp.    April  7, 1905.)    864. 


— -    AduUeraiton  —  Milk  — Warranty —  i 
Addition  of  preservative  hy   purchaser —  • 
Sale  of  Food  aiid  Drugs  Act,  1875  (38  db  , 
39  Vict.  c.  63),  88.  6,  25. — A  purchaser  of 
milk  with  a  written  warranty,  who    has 
added  a  preservative  to  such  milk,  cannot 
rely  upon  sect.  25  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  even  although  the  addi- 
tion of  such  preservative  is  not  complained 
of  as  an  adulteration.     {Hennen,  app.  v. 
Long,  resp.    Feb.  5,  1904.     X.   B.  Div.i 
608. 


WarraiUy — Milk — Place  of  delivery 

— Milk  tampered  with  in  transit — Sale  of 
Food  and  Drugs  Act,  1899  (62  <fc  63  Vict. 
c.  51),  8,  20  (6). — The  respondent,  a  farmer 
at  S.,  entered  into  a  contract  to  supply  to  a 
retail  purveyor  at  A. -road  Station,  new 
milk  with  all  its  cream,  with  a  written 
warrantv  to  that  effect.  On  arrival  it  was 
found  that  the  milk  had  had  abstracted  16 
per  centum  of  lis  fat,  and  upon  the  retailer 
being  summoned  under  sect.  9  of  the  Sale 
of  Food  and  Drugs  Act,  1875,  he  showed 
tliat  it  was  part  of  a  consignment  received 
at  A. -road  Station  from  the  respondent 
with  the  warranty.  The  respondent  having 
been  summoned  under  sect.  20  (6)  of  the 
Sale  of  Food  and  Drugs  Act,  1899.  for 
having  given  a  false  warrantv,  while  admit- 
ting the  abstraction  of  fat  between  S.  and 
A.-road  Station,  proved  to  the  magistrate's 
satisfaction  that  at  and  from  the  handing 
over  of  the  milk  to  the  railwav  company  at 
S.  to  the  delivery  at  A.-road,  he  had  reason 
to  believe  the  statements  in  the  warranty 
were  true.  The  magistrate  thereupon  dis- 
missed the  summons.  Held,  tnat  the 
magistrate  was  right.  (Oatley,  app.  v. 
Leinon,  resp.     Feb.  2,  1905.     K.  B.  Div.) 


791. 


Practice  —  Junsdiction  —  Prenerved 

jteas  —  SulpJiate  of  copper  —  Injurious 
to  health  —  Certificate  of  analyst  —  Sale 
of  Food  and  Drugs  Act,  1875  (38  d'  39 
Vict.  c.  63),  **.  3. — Under  sect.  3  of  the  Sal<» 
of  Foal  and  Drugs  Act,  1875.  the  article  of 
food  must  be  rendered  injurious  to  liealth 
by  boiiig  mixed  with  some  ingredient.  It  is 
not  suinoient  that  the  ingi'edient  with  whicli 
the  food  is  mixed  is  injurious  to  health,  i 
The  certificate  of  the  anulvst  in  the  case  of 
an  alleged  offence  under  tliis  section  is  not 
sufficient,  if  it  complies  with  the  form  in 


the  schedule  to  the  Act  of  1875,  merely 
because  it  does  not  state  that  the  ingredients 
so  mixed  "  rendered  the  article  injurious  to 
health."  {Hull,  app.  v.  Horsnell,  resp. 
Nov.  4,  1904.    K.  B.  Div.)     759. 


— —  Practice  —  Jurisdiction — Institution 
of  prosecution — Laying  of  information — 
Service  of  summons — Sale  of  Food  and 
Drugs  Act,  1899  (62  S  63  Vict.  c.  61).  «. 
19  (1). — ^A  prosecution  is  instituted  within 
sect.  19  (1)  of  the  Sale  of  Food  and  Drugs 
Act,  1399,  at  the  date  on  which  the 
information  is  laid  and  the  summons  is 
issued,  and  not  on  the  date  when  such 
summons  is  served.  (Beardsley,  app.  v. 
Giddings,  resp.  March  3,  1904.  K.  B. 
Div.)    645. 


Practice — Institution  of  proceedings 

— Layiiig  information — Food  and  Drugs 
— 62  &  63  Vict.  c.  51,  s.  19. — ^A  prosecution 
is  instituted  within  sect.  19  (1)  of  the  Sale 
of  Food  and  Drugs  Act,  1899,  when  the 
information  is  laid,  and,  if  such  informa- 
tion is  laid  within  the  twenty-eight  days, 
it  is  immaterial  that  the  summons  on  that 
information  is  not  issued  imtil  after  that 
period.  (Brooks,  app.  v.  Bagshaw,  resp. 
July  8,  1904.    K.  B.  Div.)    727. 


Certificate  of  analyst — Standard  of 


percentages  not    set    out — Sufficiency. — A 

Serson  being  charged  with  selling  milk 
eficient  in  milk  fat  to  the  extent  of  53  per 
cent.,  the  analyst's  certificate  stated  that 
the  sample  contained  parts  and  the  percen- 
tages of  foreign  ingredients  as  under: 
*'  Milk  fat  1*4  per  cent. ;  milk  solids,  other 
than  milk  fat,  5*6  per  cent.  ObserA^ations : 
This  milk  is  deficient  in  milk  solids,  other 
than  milk  fat.  to  the  extent  of  2'9  per  cent., 
which  is  equivalent  to' the  addition  of  34'2 
per  cent,  of  water.  It  is  also  deficient  in 
milk  fat  to  the  extent  of  53'4  per  cent,  of 
the  milk  fat.    Held  that  the  certificate  was 

food.  (Bayley,  app.  v.  Cook,  resp.    Fob.  1. 
905.)     779. 


Taking  sample — Power  of  inspector 

to  act  outsid-e  his  district — Sale  of  Food- 
and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63) 
— Sale  of  Food  and  Drugs  Amendment 
Act,  1879  (42  &  43  Vict.  V.  :iO)—Sale  of 
Food  and  Drugs  Act.  1899  ^62  &  63  Vict.  r. 
51). — No  power  is  given  to  an  inspector 
of  nuisances  by  sect.  3  of  the  Sale  of  Food 
and  Drugs  Amendment  Act,  1879,  to 
procure  at  the  place  of  delivery  a  sample 
of  anv  milk  in  the  course  of  delivorv  to 
the  pui*chaser  or  consignee  in  pursunnce  of 
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any    contract    of    sale,  if   such  place   ofi 
clelivery  is  outside  the  district  for  which 
he  is  appointed.     (McNair  v.  Cave.     Oct. 
29,  1902.     K.  B.  Div.)    364. 


Practice — Tbtiefor  return  of  summons  \ 


— '"  Not  less  titan  fourteen  days'* — Sale  of 
Food  and  Drugs  Act.  1899  (62  &  63  Vict, 
c.  51),  8.  19  (2).— By  sect.  19  (2)  of  the 
Sale  of  Food  and  Drugs  Act,  1899,  the : 
summons  '*  shall  not  he  made  returnable  I 
in  less  time  than  fourteen  days  from  the ' 
day  on  which  it  is  served."  Held,  that , 
there  must  be  fourteen  clear  days  between ' 
the  day  on  which  it  is  served  and  the  return  '\ 
day.  (McQueen  v.  Jackson.  May  27, 1903.  | 
K.  B.  Div.)    499. 

Liahility  of  limited  comjpany — Sale 


to  prejudice  of  purchaser — Safe  for  analy 
sis — Butter  wrapped  in  paper  —Escape  of 
moisture — Sale  of  Food  and  Drugs  Act, 
1875  (38  &  39  Vict  c.  63),  as.  6,  U— Inter- 
pretation Act,  1899  (52  &  53  Vict.  c.  63).— 
A  limited  company,  incorporated  under  the 
Companies  Acts,  can  be  convicted  under 
Meet.  6  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  for  selling  an  article  of  food  not  of 
the  nature,  substance,  and  quality  demanded 
by  the  purchaser.  A  sale  is  none  the  less 
to  the  prejudice  of  the  purchaser  because 
such  purchaser  has  special  knowledge  (as 
where  the  article  is  bought  for  the  purpose  of 
analysis),  unless  such  8i)ecial  knowledge  is 
derived  from  what  the  seller  informs  the 
purchaser,  either  by  notice  or  otherwise. 
A  stimple  of  butter  submitted  for  analysis  ', 
was  done  up  in  grease-proof  paper.  In  con- 
sequence of  this,  the  analyst  was  of  opinion 
that  there  was  more  water  in  the  butter  at 
the  time  of  purchase  than  of  analysis ;  it 
was  alHo  found  that  no  change  had  t-aken  ' 
l)lace  in  the  butter.  The  justices  were  of 
ox)inion  that  sect.  14  of  the  Act  of  1875 
had  been  complied  with.  Held,  that  this 
was  a  matter  for  the  justices.  (Pearks, 
Gunston,  and  Tee  Limited^  apps.  v.  Ward, 
wsp. ;  Hennen  app.  v.  Southern  Counties 
Daiinj  Company,  Limited^  rcsps.)     279. 

Warranty — Notice —  Sale  of  Food 


and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  I 
s.  25— 5faZe  of  Food  and  Drugs  Act,  1899 
(62  &  68  Vict.  c.  51),  s.  20.— An  information 
having  been  laid  by  the  respondent  against 
the  appellant  under  sect,  o  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  the  appellant's 
solicitors  sent  on  the  2nd  day  of  November 
to  the  respondent  the  following  notice: 
"  We  beg  to  give  you  formal  notice  that 
our  client  purchasea  the  same  butter  with 
a  written  warranty  from  G.  L.  Limited,  of 


84,  C.-st.,  M.  The  following  is  a  copy  of 
the  warranty  in  question  :  '  We  guarantee 
all  butters  sold  by  us  to  be  absolutely  pore : 
guaranteed  pure  butter  within  the  Srd  and 
7t)i  sections  of  the  Margarine  Act.  1877.*' 
.  .  .  The  defendant  intends  to  rely  on 
the  foregoing  as  a  defence  to  this  sum- 
mons." On  the  4th  day  of  August  the 
appellant  liad  purchased  the  butter  of  the 
the  wholesale  house,  and  on  the  invoice  was 
stated :  "  We  guarantee  all  butters  sold  by 
us  to  be  absolutely  pure."  The  appellant 
was  dissatisfied  with  this,  and,  when  going 
to  the  wholesale  house  the  following  week, 
and  after  the  butter  was  delivered,  took 
the  invoice  to  the  wholesale  hoase,  who  put 
on  it :  *'  Guaranteed  pure  butter  in  accord- 
ance with  the  3rd  and  7th  sects,  of  the 
Margarine  Act,  1887.  In  case  of  samplefi 
l)eing  taken  for  analysis,  show  this  warranty 
to  the  inspector."  Held,  that  the  notice  of 
the  2nd  day  of  November  was  a  good 
notice  of  a  defence  under  sect.  20  of  the 
Sale  of  Food  and  Drugs  Act.  1899. 
{Farthing,  app.  v.  Parkinson,  resp.  May 
5, 1904.    K.  B.  Div.)    661. 

Summary  Jurisdiction. — Merchant  Ship- 
ping Act,  lS94^~Applicatian  of  Summary 
Jurisdiction  Acts  to  offences  under — Unlatc- 
fully  going  an  board  ship—Offemce  punish- 
able by  im,prisonment — Right  to  trial  by 
jury — Summary  Jurisdiction  Ad,  1879 
(42  &  43  Vict.  c.  49),  s.  bl—Merchani 
Shipping  Act,  1894  (57  S  58  Viet  60).  ss. 
218,  680,  sub'8.  1  (&).— The  provisions  of 
sect.  680,  sub-sect,  1  (&),  of  the  Merchant 
Shipping  Act,  1894,  that  an  offence 
under  tlie  Act  made  pnnishable  with 
imprisonment  for  a  term  not  exceeding  six 
months,  or  by  a  fine  not  exceeding  100/., 
"  shall  be  prosecuted  snmmarily  in  manner 
provided  by  the  Summary  Jurisdiction 
Acts,"  does  not  exclude  the  application  of 
sect.  17  of  the  Summary  Jurisaiction  Act. 
1879.  A  i^erson  cliarged  nnder  sect.  218  of 
the  Merchant  Shipping  Act,  1894  with 
luilawfully  going  on  board  a  ship  which 
has  arrived  at  the  end  of  her  voyase. 
whereby  he  becomes  liable  imder  that 
section  to  a  fine'not  exceeding  201.,  or,  at  the 
discretion  of  the  Court,  to  imprisonment 
not  exceeding  six  months,  lias  therefore  the 
right  upon  being  charged  before  the  Court 
of  Summary  Jurisdiction,  to  claim  to  be 
tried  by  a  jury.  {Bex  (on  the  prosecutioH 
of  the  Board  of  Trade)  app.  v.  Goldberg 
resp.    July  14, 1904.    K.  B.  Div.)    699. 


Justices — Statement  of  case — Beeog- 


nisanee$  —  Reeognisanees  entered  into  on 
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application  for  case  — Refusal  to  9ta\ 
case  —  Subsequent  maudamus  to  stai 
case  —  Death  of  surety  ^  Necessity  fo 
fresh  recognisances  — Suminary  Jurindic 
^tion  ^c/,1857  (20  c&21  Vict.  c.  43),  ss.  3, 1 
— Where  on  au  application  to  a  court  c 
summary  jurisdiction  to  state  a  case  tb 
appellant  duly  enters  into  the  rocogni 
sanees  required  by  the  justices  nnde 
sect.  3  of  the  Summary  Jurisdiction  Aci 
1857,  and  the  justices  aiterwards  refuse  t 
state  a  case,  but  are  by  rule  absolut 
ordered  by  the  High  Court  to  state  a  case 
the  appellant  is  not  bound  under  sect.  5  o 
that  Act  to  enter  into  fresh  recognisancei 
although  his  surety  has  died  in  the  mean 
time,  and  in  such  case,  the  recognisance 
having  been  duly  giren  under  sect.  3,  th 
magistrate  is  bound  to  deliver  the  case  t 
the  appellant  without  fresh  recognisance 
being  entered  into.  (Bex  v.  Kettle  and  th 
Lonaon  County  Council ;  Ex  parte  Elisi 
Dec.  19, 1904.    K.  B.  Div.)    753. 


See    sub    •*  Justice    of   the  Peace. 
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Sunday.     See  sub    "  Lord's  Day  Obser 
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Truck  Act,  1831.  —  Wages  —  Payineh 
otherwise  than  in  coin  —  Payment  i 
full  part  to  be  handed  bacie — Illega 
oayment-A  &  2  Will.  4,  c.  37,  s,  3.- 
The  respondent,  a  manufacturer  employing 
several  workmen,  had  since  the  Work 
men's  Compensation  Act,  1897,  adopte* 
a  practice  of  paying  his  workpeopl 
their  wages  fortnightly  in  full,  bu 
at  the  time  of  such  imyment  a  sli 
of  paper  was  handed  to  each  workma 
on  which  was  written  a  sum  equal  to  2<2.  i 
the  pound  on  the  amount  of  the  wage 
handed  to  the  workmen,  and  the  sum  8 
indicated  on  the  paper  was  then  hande* 
back  by  the  workman  to  the  respondent 
cashier.  This  system  was  explained  an 
was  understood  by  the  workmen  as  1>ein 
intended  to  provide  for  the  iusuranc 
premiums  which  the  employer  himse' 
paid  to  cover  his  own  liability  in  respect  ( 
accidents  under  the  Workmen's  Compeii 
sation  Act.  In  accordance  with  th 
system  the  respondent  paid  a  workma 
his  wages  (22.  58.)  in  full,  and  at  the  san 
time  handed  him  a  slip  of  paper  on  whic 
was  written  ^d.,  which  the  workman  the 
paid  back  to  the  respondent.  Held,  thi 
there  was  not  a  payment  of  a  part  of  tl 
wages  otherwise  than  in  current  coin,  an 
that  the  re8xx)ndent  had  committed  i 
offence  against  sect.  3  of  the  Truck  Ac 
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to^ethor  with  the  ba<f  weif^hs  lib.,  bntf 
without  the  bag  is  less  than  111).,  such  sugar 
and  bag  having  been  previously  weighed, 
where  the  vendor  has  no  intention  to 
defraud  the  customer  and  the  scales  are 
just  and  accurate.  (Stone,  app.  v.  Tyler, 
resp.     Nov.  1 1904.  K.  B.  Div.)     763. 


——  Sale  of  coal — Conveyance  for  delivery 
Oil  sah  in  bulk — "  Cause  the  weight  of  the 
vehicle  ,  .  .  to  he  'previously  ascer- 
tained^^— Weights  and  Measures  Act, 
1889  (52  &  6^' Vict.  c.  21),  ».  22.— By  sect. 
22(1)  of  the  Weight*  and  Measures  Act, 
1889 :  *'  Where  any  qnantitjr  of  coal 
exceeding  two  hundredweight  is  conveyed  j 
for  delivery  on  sale  in  a  vehicle  in  bulk,  the 
seller  of  the  coal  shall  .  .  .  cause  the 
weight  of  the  vehicle  to  be  i)reviou8ly 
ascertained.  .  .  ."  Held,  that  the  true 
tost  was  whether  the  vehicle  had  l)een 
weighed  so  recently  and  under  such  cir-  \ 
cumstaiices  tliat  its  correct  weight  liad  been  , 
ascertained.  SembU,  that  weighing  at 
reasonable  intervals  was  not  the  proper 
test,  but  that  the  waggon  need  not  be 
weighed  before  every  delivery.  {Beardsley, 
app.  V.  Pike  and  Sons,  resps.  March  4, 
1904.     K.  B.  Div.)    648. 

Weight  found  to  he  unjust — Official 

stamp  defaced  hy  inspector — Seizure  of 
unjust  machine — Test  with  local  standard 
— Misconduct  of  inspector. — The  respon- 
dent, an  insi)eetor  of  weights  and  measures, 
having  found  that  certain  weights  carried 
by  a  coal  carman  were  unjust,  defaced  the 
official  stamps  thereon,  but  did  not  seize  or 
detain  them.  He  also  ascertained  that  the 
weighing  machineicarried  by  the  carman  was 
unjust  by  testing  it  with  some  561b.  weights 
on  the  van,  and  nine  small  local  standard 
weights.  Two  informations  having  been 
preferred  by  the  appellant  against  the 
respondent  imder  sect.  49  of  the  "Weights 
and  Measures  Act,  1878,  alleging  miscon- 
duct on  the  part  of  the  respondent.  Held, 
that  the  justices  rightly  dismissed  }x)th 
informations.  ( Wedderhurn,  app.  v.  Smith, 
resp.    April  5.    K.  B.  Div.)    855. 

By-law — Weighing  iiistrument  with 

coal  cart — \cwt.  sacks — ^cwt.  dead  weight 
— Weights  and  Measures  Act,  1889  (52  4? 
53  Vict.  c.  21),  s,  28. — By  a  by-law  made  by 
a  local  authority  under  sect.  28  of  the 
Weights  and  Measures  Act,  1889,  every 
coal  dealer  conveying  coal  for  sale  by  retail 
or  for  delivery  to  a  purchaser  from  or  out 
of  any  vehicle  shall  constantly  carry  there- 
with a  correct   weighing  instrument  for 


the  purpose  of  weighing  any  quantity  of 
coal  not  exceeding  2cwt.  The  respondent 
carried  out  coal  in  a  c^rt  made  up  in  Jcwt. 
and  Icwt.  bags.  He  had  only  one  561b. 
dead  weight.  Held,  that  he  had  committed 
an  offence  against  the  by-law.  (Crick 
app.  V.  Nicholls  resp.  Feb.  1,  1905. 
K.  B.  Div.)     777. 


—  Scale  —  Fraudulent  use    of  scale — 
Goods   weighed  with  paper    wrapper  z'n- 
cluded — Scale  just — Evidence  of  custom  in 
trade  to  weigh  goods  with  wrapper — Ad- 
missibility of — Weights  and  Measures  AcL 
1878  (41  dh  42  Vict.  c.  49). «.  26.— A  person 
went  into  a  grocer's  shop  and  asked  for  4  oz. 
of  tea.    The  grocer  s  assistant,  acting  under 
the  instructions  of  the  grocer,  put  some  tea 
into  a  paper  wrapper  and  weighed  both  tea 
and  wrapper  togefcher  in  the  presence  of  the 
l>urchas6r,  and  then  delivered  it  to   him. 
The  tea  thus  supplied  was  less  than  the  4  oz. 
asked  for  by  the  weight  of  the  papier  which 
was  included  in  the  4  oz.    The  scales  were 
just  and  accurate,  and  gave  the  gross  weight 
of  the  t«a  and  paper  correctly.     Upon  au 
information  under  sect.  26  of  the  Woight« 
and  Measures  Act,  1878,  against  the  grocer 
for  being  a  party  to  ^dlfully  committing  a 
fraud  in  using  the  scale  by  adding  the  paper 
^vrapper  to  the  goods  pan  when  weighing* 
the  tea,  the  justices   refused   to  receive 
evidence  tendered  to  show  that  it  was  the 
custom  or  usage  for  grocers  to  weigh  tea  in 
the  paper  wrapper  in  which  it  was  sold,  and 
convicted.     Held,  that  the  mere  fact   of 
weighing  the  tea  with  the  wrapper  included 
woiud  not  necessarily  constitute  the  offence 
under  sect.  26  of  wilfully  committing  a  f  rand 
in  the  use  of  the  scales  if  the  purchaser 
knew  that  the  weight  of  the  wrapper  was 
induded  in  the  weight :  and  tliat,  having* 
regard  to  the  fact  that  the  weighing  was 
done  in  the  presence  of   the    purcmaser, 
l)efore  the  conviction  coidd  be  sustained 
the  case  required  further  consideration  as 
to  whether  what  was  done  amounted  to  a 
wilfully  fraudulent  use  of  the  scales.  Held, 
further,  that  evidence  of  the  alleged  costom 
ought  to  have  been  admitted,  as  having  a 
bearing  on  the  question  whether  there  had 
been  a  wilful  commission  of  a  fraud  within 
the  meaning  of  the  section.    {King,  app.  v. 
Spencer,  ms^.    July  12, 1904.   K.  B.  Div.) 
692. 


Weighing  machine — Beam    scale — 


Paper  bag  placed  wnder  goods  scoop— -Bc^ 
removed  after  each  weighing  operation — 
"  False  or  wnjust "  scaU — Offence — Weights 
a7id Measures Act,lH7S  (41  & 42  Vict,c. 49), 


1^ 


8.  25. — The  respondents,  who  were  whole- 
sale tea  merchants,  had  in  their  possession 
for  use  in  weighing  ont  tea  a  beam  scale, 
which  at  the  time  an  inspector  visited  theii 
shop  had  a  paper  bag  nnder  the  scoop  in 
which  the  tea  was  to  be  pUced,  aad  in  that 
condition  the  scale  would  turn  with  a  less 
weight  of  tea  than  the  weight  in  the  othei 
scale,  bat  without  the  paper  bag  the  scale 
was  correct.  It  was  proved  that  tea  was 
weighed  out  in  packets  of  any  given 
denomination  only  tor  those  customers  who 
requested  to  have  it  so  weighed,  and  in 
bags  supplied  by  such  customers,  and  the 
usual  practice  was  that  after  each  weighing 
of  a  quantity  of  tea  with  the  bag  under- 
neath the  scoop  the  assistant  did  not 
remove  the  bag  but  placed  the  scale  on  a 
shelf,  where  it  remained  until  a  forewoman 
came,  when  the  scale  was  taken  down  and 
the  bag  removed  by  the  forewoman,  and 
until  that  was  done  no  person  was  allowed 
to  use  the  scale.  The  paper  bag  was  given 
by  the  forewoman  for  eacn  operation  before 
it  commenced,  and  was  always  removed  by 
her  when  it  was  finished.  No  two  weigh- 
ings out  with  the  bag  underneath  were 
allowed  to  be  consecutive,  a  full  weight 
order  being  interposed.  Held,  that  the 
scale  was  false  or  unjust  within  the  mean- 
ing of  sect.  25  of  the  Weights  and 
Measures  Act,  1878,  and  that  the  respon- 
dents ought  to  have  been  convicted  under 
that  section,  there  being  no  substantial 
difference  between  the  case  and  the  pre- 
vious case  of  the  London  County  Council 
V.  Paune  cmd  Co.  (89  L.  T.  Rep.  632 ;  (1904) 
1  K.  6.  194.)  {London  County  Council, 
apps.  V.  Payne  and  Co,,  Lim'ted.,  resps.. 
No,  2.    Dec.  20, 1904,    K.  B.  Div.)     768. 


Weights   and    Measures  Act,    1874 

—  "False  and  unjust"  scale  —  Acqui- 
escence &y  customer — Disc  affixed  to  haam 
— Paper  hag  affixed  to  scoop — 41  A  42 1 
Vict  c.  49,  s.  5.— The  respondents,  who 
were  wholesale  tea  merchant,  had  on  their 
premises  in  use  for  weighing  out  tea  two 
beam  scales,  one  of  which  had  a  small  metal 
disc  attached  to  the  arm  of  the  scale  on 
which  the  scoop  for  the  tea  was  placed, 
and  the  other  of  which  had  a  folded  paper 
bag  placed  underneath  the  scoop  in  which 
the  tea  was  to  be  put,  the  weight  of 
the  disc  being  equal  to  the  weight  of 
the  paper  bag  in  which  each  quantity 
of  the  tea  was  to  be  placed.  The  effect 
was  that  the  quantity  of  tea  required  to 
turn  the  scale  with  the  weight  of  a  quarter 
of  a  x>ound  in  the  opposite  pan  was  less 
than  a  quarter  of  a  pound  by  the  weight 
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